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PREFACE. 


For  more  than  a  hundred  yeiirs  the  Conimittee  on  Elections  of  the  ' 
United  States  House  of  Representatives  has  enjoyed  the  unique  dis- 
tinction of  being  the  only  impoitant  judicial  or  quasi-judicial  body  in 
the  world  which  was  without  any  adequate  means  of  reference  to  its 
own  precedents.  This  committee  is  the  nucleus  from  which  the  whole 
committee  system  of  Congress  has  grown.  It  was  the  first  standing 
conmiittee  appointed  b}'  the  House  of  Representatives  of  the  First 
(\)n^ress,  and  is  the  only  one  which  has  a  continuous  history  coex- 
tensive with  the  historv  of  the  Government  and  an  independent  pri 
mary  jurisdiction  conferred  by  law.  It  has  always  maintained  the 
fonns  and  much  more  than  is  popularly  supposed  of  the  substance  of  ' 
judicial  procedure,  and  in  its  reports  and  the  action  of  the  House  upon 
them  is  round  the  only  final  source  of  information  and  authority  in  the  J 
law  and  practice  of  Congressional  contested  election  cases.  These  prec- 
edents, as  preserved  in  the  standard  text-books  of  Paine  and  McCniry, 
in  certain  imperfect  compilations,  and  in  the  unwritten  tradition  of  the 
committee,  have  developed  a  fairly  coherent  body  of  law,  whose  prin- 
ciples are  not  often  nor  lightly  departed  from;  but  hitherto  no  attempt 
has  Ijeen  made  to  present  the  whole  body  of  this  law  in  one  view  in  a 
form  adapted  to  practical  use.  As  these  cases  cover  some  issues  which 
can  c-ome  before  no  other  tribunal  and  many  others  to  which  no  other 
tri))unal  stands  in  the  same  relation,  the  propriety  of  preserving  them 
in  u  fonn  available  for  reference  is  obvious. 

Most  of  the  reports  in  the  first  fifty-two  Con<jresses  arc  included  in 
,the  nine  volumes  known  from  the  names  of  tneir  comjiilers  as:  (1) 
Clarke  and  Hall  (First  to  Twentv-third  Congress),  (2)  1  Bartlett 
(Twenty-fourth  to  Thirty -eighth  Congress),  (3)  2  Bartlett  (Thirty- 
ninth  to  Forty-first  Congress),  (4)'Smith  (Forty -second  to  Forty-fourth 
Congress),  (5)  1  Ellsworth  (Forty-fifth  and  Forty-sixth  Congresses), 
(O)'^  Ellsworth  (Forty-seventh  Congress),  (7)  Mobley  (Forty-eighth  to 
Fiftieth  Congress),  (8)  Rowell  (Fiftv-first  Congress),  and  (9)  Stofer 
(Fifty -second  Congress).  Since  the  t'ifty -second Congress  there  have 
been  no  compilations  of  cases.  These  volumes  have  received,  by  cus- 
tom and  courtesy,  the  ambitious  title  of  ''digests,"  but.  aside  from  the 
title,  they  make  no  pretense  of  being  anything  more  than  volumes  of 
reports,  and  even  as  such  the  series  is  incomplete,  inaccunite,  and 
almost  whollv  unedited.  Most  of  the  volumes  have  no  index  of  sul)- 
jccts,  and  not  more  than  one  of  them  has  anything  approaching  a  com- 
plete and  accurate  index;  the  syllabi,  where  any  are  printed,  are  usually 
incomplete,  often  misleading,  and  sometimes  in  direct  contradiction  to 
the  actual  decision;  there  are  several  cases  not  included  in  anv  volume, 
besides  the  recent  cases  not  compiled,  and  the  volume  covering  one  of 
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the  mo.st  important  periods  omits  most  of  tho  minority  reports  and 
large  portions  of  many  of  the  majority  reports.  The  material  could 
scarcely  be  in  more  chaotic  condition  if  no  compilations  had  ever  been 
made.  Indeed,  from  the  standpoint  of  the  attorneys  who  prepare  the 
cases,  these  compilations  may  be  regarded  as  practically  nonexistent, 
since  access  to  the  very  few  complete  sets  in  existence  is  usually 
impossible. 

It  is  the  pui^K)se  of  this  work  to  meet  the  difficulty,  so  far  as  possi- 
ble, by  presenting  in  one  volume,  compiled  from  original  sources,  every- 
thing of  permanent  value  or  interest  connected  with  the  contested 
election  cases  of  the  past  one  hundred  and  twelve  years.  Obviously, 
this  purpose  could  not  be  entirely  accomplished  by  an  alphabetical 
digest  of  the  law  of  the  cases.  The  original  reports  are  generally  inac- 
cessible and  are  nearly  all  very  long  and  complicated,  requiring  much 
labor  to  segregate  the  matters  of  permanent  interest  from  those  of  only 
tem^wrarv  importance  contained  in  them.  An  election  case  report  is 
at  once  the  finding  of  a  jury,  the  ruling  of  a  court  of  primary  juris- 
diction, the  decision  of  a  court  of  final  jurisdiction,  anci  an  argument 
addressed  to  the  House,  and  all  of  these  elements  are  usually  mingled 
indiscriminately  in  it.  To  examine  the  actual  bearing  in  the  case  of  a 
ruling  of  law  referred  to  as  having  been  made  in  a  certain  contest  may 
require  wading  through  a  hundred  pages  of  discussion  of  minor  issues 
of  fact,  of  no  permanent  signilicance.  For  the  benefit  of  the  com- 
mittee, then,  to  whom  the  original  reports  mav  be  accessible,  no  less 
than  of  the  attorney  to  whom  they  are  inaccessible,  it  is  important  that 
some  substitute  for  the  original  reports  be  prepared  which  shall  bring 
them  within  manageable  limits. 

More  than  half  of  this  lx)ok  is  devoted  to  such  a  condensation  of  the 
cases,  arranged  chronologically  by  Congresses.  All  the  i*eports  have 
been  rewritten,  as  no  other  course  was  consistent  with  the  great  degree 
of  condensation  necessar}^;  but  I  have  endeavored,  in  reporting  the 
decisions  of  the  committee,  to  express  neither  more  nor  less  than  the 
committee  decided,  even  in  cases  where  the  decision  itself  was  vague, 
evasive,  or  ambiguous.  In  stating  the  facts  and  issues  of  the  case,  on 
the  other  hand,  on  which  a  decision  was  based,  I  have  endeavored  to 
be  as  clear  and  specific  as  possible  after  exhausting  all  available  sources 
of  information,  whether  tne  report  of  the  committee  was  clear  or  not. 
The  action  of  the  House  is  given  in  every  case,  and  where  the  discus- 
sion in  the  House  is  important  to  an  understanding  of  the  case  an  out- 
line is  given  of  that  also. 

The  second  part  of  the  l)ook  consists  of  the  digest  pro^wr,  an  alpha- 
betical summary,  arranged  under  titles,  subtitles,  and  headlines,  with 
numerous  cross-references,  of  all  the  law  in  all  the  cases.  The  form 
of  statement  differs  somewhat  from  that  of  the  standard  digests  of 
court  reports,  on  account  of  the  less  formal  character  of  the  material 
digested,  and  an  effort  is  made  to  cover,  in  addition  to  the  formal 
decisions  of  definite  propositions  of  law,  also  every  action  of  the  House 
or  of  the  committee  which  may  be  considered  as  a  precedent.  The 
rulings  of  minority  as  well  as  of  majority  reports  arc  included,  and  where 
the  recommendations  of  the  minority  were  sustained  by  the  House 
this  fact  is  also  noted.  The  references  to  the  compiled  cases  are  to 
the  pages  of  the  ''digests"  alwve  mentioned.  References  to, cases  or 
reports  not  contained  in  these  compilations  give  the  Congress,  number 
of  report,  and  page  of  the  original  report.     This  digest,  being  alpha- 
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betical,  sondes  as  an  index  to  itself  and  to  the  first  part  of  tho  VK)ok  as 
well;  ))nt  full  ta]>los  of  contents,  cases,  and  topics  are  also  ofiven  in  the 
proper  place. 

Tne  Committee  on  Elections  of  the  Twenty-third  (.'ongrc^ss  on  »Ian- 
uarv  l>,  1884,  in  reporting:  a  resolution  for  printinjr  the  tirst  compila- 
tion of  election  cases,  said: 

Tluit,  njx>n  an  i^xainination  of  the  i)lan  (»f  the  work,  thevan*  of  opinion  thi*  siiiiie 
would  lx»  ii>«ofiil  and  conducive  to  lighten  the  lalnirH  of  tfie  f<.)nnnittet»  an«l  rif  the 
HoufH*  in  future  eontcwts,  and  calculate*!  to  nnxiuce  iniifonnity  and  consintency  of 
decision,  which  in  highly  denirahle  on  all  such  ixrasions. 

It  is  my  hope  that  this  l)ook  will  seiTc  in  the  sjime  sense  and  on  a 
more  comprehensive  scale  as  an  aid  in  the  trial  and  adjudication  of 
contested  election  aises,  and  that  it  may  also  arouse  some  interest  in 
an  entirely  unworktHi  field  of  American  constitutional  and  lejrislative 
history. 

Chester  II.  Rowell. 

Fresno,  Cal.,  •/?////,  JfKU. 
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2.  A.  W.  Babbitt,  Deseret 130 

3.  Daniel  F.  Miller  vs.  William  Thompson,  lotm 130 

4.  John  S.  Littell  r^.  John  Bobbins,  jr. ,  Pennsylvania 133 
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5.  Jared  Perkins  r«.  Geoi^  W.  Morrison,  A>>/-  Hnm}whire 11^ 

6.  W.  S.  Meeeeny ,  New  Mexico 1.S5 

Thirty-second  Congress,  1851-1853: 

1.  Hendrick  B.  Wright  v$.  Henry  M.  Fuller,  Pemisiilrania VM 

Tjiiim'-THLRD  Congress,  185.V1855: 

1 .  William  Carr  Lane  t«.  Jo«6  Manuel  Gal  legos,  Nar  Mfxico 14i) 

TuiKTY-FOrBTH   CoNGREHS,  1855-1857: 

1.  J.  S.  Tumey  fj».  Samuel  S.  Marshall,  and  P.  B.  Fouke  v*.  Lvman  Trmn- 

bull,  imnoii -. .* 141 

2.  William  B.  Archer  vs,  James  C.  Allen,  Jilhwia 1 42 

3.  James  A.  Milliken  r«.  Thomas  J.  D.  Fuller,  Maiue 143 

4.  Miguel  A.  Otero  rs.  Jos4  M.  Gallegos,  Neiv  Mexico 1 44 

5.  A.  H.  Reeder  v$,  J.  W.  Whitfield,  Kansas 14.") 

B.  Hiram  P.  Bennet  rs.  Bird  B.  Chapman,  yehrainka 147 

7.  S.  B.  Clark  m.  Aiigustns  Hall,  Icnm 148 

S.  A.  H.  Ree<ler  rs.  J.  W.  Whitfield,  Kansas  (second  t-aso) 149 

Tiiiirri'-FiFTii  Congress,  1857-1859: 

1.  Clement  L.  Vallandigham  vs.  Lewii*  D.  Campbell,  Oh'u* 151 

2.  Henry  P.  Brooks  rs.  Henrv  Winter  Davis,  Manjhind 154 

3.  W.  AV.  Phelps  r^.  James  M.  Cavanaugh,  Minnesota 154 

4.  Alphem^  G.  Fuller  vs.  W.  W.  Kingsbury,  Minnesota  Territonf 155 

5.  William  Pinkney  Whvte  vs.  J.  Morrison  Harris,  Maryland 156 

6.  Bird  B.  Chapman  rs.  tenner  Ferguson,  Xebraska 1 59 

TiiiRT^'-sixTH  Congress,  1859-1861: 

1.  William  A.  Howanl  rs.  Geoiye  B.  Cooper,  Michigan 161 

2.  A.  J.  Williamson  rs.  D.  E.  Sickles,  New  York 16:^ 

3.  Samuel  G.  Daily  rs.  Experience  Estabrook,  Nebraska  Territory 163 

4.  Francis  P.  Blair,  jr.,  rs.  J.  Richard  Barrett,  Missouri 165 

5.  James  S.  Chrisman  rs.  William  C.  Anderson,  Kentucky 167 

6.  William  G.  Harrison  vs.  Henry  Winter  Davis,  Maryland 168^ 

7.  William  P.  Preston  r*.  J.  Morrison  Harris,  Maryland 169 

Thikty-sbn-enth  Congress,  1861-1863: 

1.  George  S.  Shiel  rs.  A.  J.  Thaj'er^  Oregon 171 

2.  John  M.  Butler  vs.  William  E.  Lehman,  Peimsylrania 172 

i>.  Andrew  J.  Clements,  Tennessee 174 

4.  Charles  H.  Upton.  J'^irginia 174 

5.  John  Kline  rs.  John  P.  Verree,  Pennsnilrania 1 75 

6.  S.  Fei"guson  Beach,  Virainia 1 76 

7.  I^  Grand  Byington  vs.  Williani  Vandever,  Jotnt 177 

8.  J.  Sterling  Morton  vs.  Sanmel  (i.  Daily,  Nfhmska 178 

9.  Jo^ph  S^ar( first  case),  Virginia 179 

10.  F.  F.  Lowe,  Oaltfomia 179 

11 .  Charles  Henr>'  Foster,  North  Carolina 180 

12.  Joseph  SeKir ^second  case),  Virginia 181 

13.  Benjamin  F.  Flanders  and  Michael  Hahn,  Louisiana 181 

14.  John  B.  McCloud  and  W.  W.  Wing,  Virginia 182 

15.  Lewis  McKenzie,  Virginia 183 

16.  John  B.  Rodgers,  TenneJfsee 184 

1 7.  Jennings  Pigott,  North  Carolina 184 

18.  Christopher  L.  Grafllin,  Virginia 184 

19.  Alvin  Hawkins,  Tennessee 184 

TniRTV-EIGHTH  CONGRBSS,  1863-1865: 

1.  Lewis  McKenzie  vs.  B.  M.  Kitchen,  Virginia 1H6 

2.  John  S.  Sleeper  vs.  Alexander  H.  Rice.  Massarhusctts 187 

3.  Joe^  M.  Gallegos  vs.  Francisco  Perea,  Neiv  Mexico 1 88 

4.  John  P.  Bruce  vs.  Benjamin  F.  Loan,  Missmiri 188 

5.  Birch  rs.  King  and  Price  vs.  McClurg,  Missouri 189 

6.  Lucius  H.  Chandler,  Virginia 190 

7.  Samuel  Knox  vs.  Francis  P.  Blair,  Misnonri l^K) 

8.  Robert  C.  Schenck,  Ohio,  and  Francis  P.  Blair,  Missouri 192 

9.  John  H*  McHenry,  jr.,  vs.  George  H.  Yeanmn,  Kenturktj 193 

10.  J.  B.  S.  Todd  vs.  William  Jayne,  Dakota  Territory 193 

1 1 .  James  Lindsay  vs.  John  G.  S(^)tt,  Missouri 195 

12.  John  Kline  vs.  Leonani  Myers,  Pcnjisiflran  ia 1^ 

13.  Charles  W.  Carrigan  rs.  M.  Russell  Thayer,  PeiDisylrauia 196 

14.  Joseph  Segar,  J^rgitiia 197 
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15.  A.  P.  Field,  Louisiana 197 

16.  M.  F.  Bonanzo,  A.  P.  Field,  and  W.  D.  Mann,  Loulnana 198 

17.  T.  M.  Jacks  and  J.  M.  Johnson,  A rkanms 199 

Thirty-ninth  Congress,  1865-1867: 

N.  1.  Augustus  C.  Baldwin  vs,  Rowland  E.  Trowbridge,  Michigan 200 

,  2.  Henry  D.  Washburn  vs.  Daniel  W.  Voorhees,  Indiana 201 

3.  William  E.  Dodge  vs.  James  Brooks,  Xeiv  York 203 

4.  Charles  Follet t  vs.  Cohmibus  Delano,  Ohio :.  205 

/  5.  S.  H.  Boyd  is.  John  R.  Kelso,  Missouri 206 

^  6.  Smith  Fuller  vs.  John  L.  Dawson,  Pennsylvania 207 

/  7.  William  H.  Koontz  vs,  Alexander  H.  Coffroth  (two  CAses),  Pnmi<!/fvania  207 

^  8.  Dorsey  B.  Thomas  vs.  Samuel  M.  Amell,  Tennessee 21 1 

Fortieth  Congress,  1867-1869: 

1.  Colorado  case  (Hunt  and  Chilcott) ^ 212 

2.  Columbus  Delano  vs.  George  W.  Morgan,  Ohio 21.S 

/  3.  James  H.  Burch  vs.  Rol)ert  T.  Van  Horn,  Misstmri 215 

,   4.  William  H.  McGrorty  vs.  William  T.  Hooper,  Utah 216 

5.  John  Hogan  vs.  William  A.  Pile,  Missouri 216 

,/^.  Keutuchj  meml)ers  (two  cases) 218 

,/7.  (t.  G.  Synies  vs.  I^wrenco  S.  Trimble,  Kentuch/ 218 

i  8.  William  F.  Switzler  t*^.  George  W.  Anderson  (two  cases),  Missouri 219 

,  9.  Sanmel  E.  Smith  vs.  John  Young  Brown,  Kentuchj 220 

:  10.  George  D.  Blakey  vs.  J.  S.  Golladay,  Kentucky. ..' 221 

11.  Samuel  McKee  vs.  John  D.  Young  (two  cases),  Kentuckif 222 

;  12.   Roderick  R.  Butler,  AV»^(^A:// ' 224 

13.  John  H.  Christy  and  John  A.  Wimpv,  Georgia 225 

.  14.  J.  Francisix)  Chaves  vs.  Charles  P.  Clever,  Xev  Mejirn 225 

>  15.  Simon  Jones  vs.  James  ^lann,  Tjmisiana 226 

/\'d.  Caleb  S.  Hunt  vs.  J.  Willis  Alenard,  Lonixi<inn 226 

\r  17.  Thomas  A.  Hamilton,  Tennessee 228 

^  18.  J.  S.  Casement,  Wyoming 229 

Forty-first  Congress,  1869-1871: 

V  1.  Henry  D.  Foster  r/».  John  Covode  [prima  fade  case),  Pennsylvania 281 

^  2.  Calebs.  Hunt  ix.  Lionel  Allen  Sheldon  {prima  facie  case)  y  Louisiana.  232 

i  3.  S.  L.  Hoge  IX.  J.  P.  Reed  (;>nwff/nrnVcase),  South  Carolina 233 

^4.  A.  S.  Wallace  vs.  William  I).  Simpson  (prima  facie csi^),  Sf)fUh  Carolina.  235 

'  5.  Leonard  Myers  vs.  John  Moffett,  Pennsylvania 235 

6.  Georgia  cases 23() 

7.  John  Covode  vs.  Henry  D.  Fost**r  (final  case),  Pennsyhania 237 

-8.  Charles  H.  Van  Wyck  vs.  (reorge  W.  Greene,  AV?/-  York 23^* 

•9.  Caleb  V .  Tavlor  v>t.  John  R.  Rea<ling,  Pennsylvania 240 

.  10.  J.  Hale  Svplier  rs.  I>iuis?  St.  Martin,  f/misiiina 241 

.  11.  Calebs,  fiunt  vit.  Lionel  Allen  Sheldon  (tinal  case),  Louisiana 241 

^12.  Frank  Morey  vx.  George  W.  McCranie,  fjimisiana 243 

«-43.  J.  P.  Xewsham  vs.  Michael  Ryan,  Limisinna 244 

,-  14.  A.  S.  Wallace  vs.  William  D.  Sinn>son  (final  case),  Sauth  Oimlina 244 

,    15.  Charles  Whittlesev  vs.  Lt»wis  Mckenzie,  Virginia 24() 

16.  Chester  B.  Darralf  vs.  A<lolphe  liailey,  fAmisiana 24(1 

17.  Sidney  M.  Barnes  rs.  George  M.  Adams,  Kentucky 247 

18.  George  Tucker  vs.  George  W.  liooker,  Virr/inia 2n0 

19.  William  F.  Switzler  vs.  Davi<l  V.  Dyer,  Miss^mri 250 

20.  Joseph  Segar,  Virginia 253 

21.  John  S.  Rvid  vs.  (Teorge  W.  Julian,  Indiana 253 

22.  John  L.  Zeigler  vs.  John  M.  Rice,  Kentucky 255 

23.  Benjamin  FIggleston  vs.  Peter  W.  Strader,  0/*/r> 2."H) 

24.  Nathaniel  Boyden  vs.  Francis  K.  Shober,  Xovth  ( '(ivoHnu 257 

25.  C.  A.  Sheafe  vs.  Lewis  Tillman,  Tmnessev 257 

26.  James  Shields  vs.  Robert  T.  Van  Horn,  Missouri 259 

27.  John  B.  Rodgers,  Tenne.'<sn 260 

F0RTY-8EC0NI>  CoNGRKSS,  1 871  -1 873 : 

1.   Tennessee  ele<^tion 2ti  1 

^-2.  W.  T.  Clarke,  Te.vas 2«)3 

3.  Thomas  Boles  rs.  John  Kdwanls,  .\rkansas 2<>4 

4.  I>ewi»  McKenzie  vs.  Elliott  M.  Braxton,  Virginia 2<>.'> 

riy.  Election  frauds  in  Arkan.^as 2<>6 

-6.  John  Cessna  vs.  Benjamin  F.  Myers,  Pennsylvania 266 
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"—  7.  B.  W.  Norrifl  vs.  W.  A.  Handlev,  Alabama 275 

*-  8.  David  S.  Gooding  r*.  Jeremiah  '^I.  Wilson,  Indiana 276 

w-  9.  W.  A.  Burleigh  and  S.  L.  Spink  vs.  M.  K.  Armstrong,  Iktkotn  Ttrritory.  278 

•-10.  D.  C.  Giddings  w.  W.  T.  Clarke,  Texas *..  279 

•    11.  Isaac  G.  McKissick  rs.  Alexanders.  Wallace,  Smith  (itrolhia 281 

^-^2,  Christopher  C.  Bowen  rs.  Robert  C.  De  Large,  South  Carolina 282 

--13.  Silas  L.  Niblackr>».  Josiah  T.  Walls,  Florida 282 

14.  J.  Hale  Sypher,  Louisiana 283 

Forty -THIRD  Conorbsh,  1873-1875: 

, /John  J.  Davis  r«.  Benjamin  Wilson,  \,,r  .  j^.    .  .  .,y. 

^•\J.  Marshall  Hagans  ts.  Beniamim  F.  Martin./  " ''*'  *  *''^"''' ^^ 

2.  Thomas  M.  Gunter  r«.  W.  W.  Wilshire  (two  (•ases),Jritcin/Kw 286 

-     3.  Andrew  Sloan  vs.  Morgan  Rawls,  Georgia 288 

-^  4.  John  M.  Bums  vs.  John  D.  Young, Kentucky 290 

-^-0.  Ge<»rge  R.  Maxwell  vs.  George  Q.  Cannon,  t'tnh  Territory 291 

6.  John  M.  Bradley  vs.  Wm.  J.  Hynes,-4rilYf//^w 292 

-  7.  George  A.  Sheridan  r«.  P.  B.  S.Pinchback  (2c*ast*s),  Ijouininmt 293 

- — J<.  Marcus  L.  Bell  vs.  O.  P.  Snyder,  Arkansas 2?)7 

^.  George  Q.  Cannon,  Utah  Territory 298 

ti<$.  Lucien  S.  Gause  vs.  Asa  Hodges,  Arkansas 299 

,  Tl .  Effingham  Lawrence  vs.  J.  Hale  Sypher,  Lmisiana 300 

Forty- FOURTH  Congrbbs,  1875-1877: 

.1.  Frederick  G.  Bromberg  vs.  Jere  Haralj!«on,  Alalt^ima 303 

'2.  Jesse  J.  Finley  £'«.  Josiah  T.  Walls,  Florida :^05 

a  John  V.  LeMoyne  vs.  Charles  B.  Farwell,  Illinois 308 

.    4.  E.  St.  Julien  Cox  r«.  Horace  B.  Strait,  Minnesota 309 

5.  William  B.  Spencer  vs.  Frank  Morej-,  I/misiana 311 

6.  Samuel  Lee  vs.  Joseph  R.  Rainey,  SouOi  Carolina 313 

7.  S.  S.  Fenn  vs.  T.  W.  Bennett,  Idaho  Tnritory 314 

8.  Josiah  G.  Al)lx)tt  rs.  Rufus  S.  Frost,  Massachtsetln 314 

9.  James  H.  Piatt  r*.  John  Goode,  jr.,  Virginia 318 

'  10.  C.  W.  Buttz  vs.  E.  W.  M.  Mackey,  South  ( 'arolina 320 

?ORT^'- FIFTH  CO.N'GRESS,  1877-1879: 

1 .  Peter  D.  Wigginton  vs.  Romualdo  Pacheco,  California 322 

2.  Thomas  M.  Patterson  vs.  James  B.  Belford,  OAorado 324 

8.  Jesse  J.  Finlev  vs.  Horatio  Bisbee,  jr. ,  Florida 326 

4.  Joseph  H.  Acklen  vs.  Chenter  B.  Darrall,  Lotii^ntnin 32i) 

5.  Benjamin  Dean  rx.  Wal bridge  A.  Field,  MnsftdHntst  ii.« 332 

6.  J<>hn  S.  Richardson  v)*.  Joseph  H.  Rainey,  Stmth  Ofntflmi 334 

^  7.  R.  (Tfahain  Frost  rs.  Lyne  S.  Metcalfe,  .ilissoih-i 337 

Forty-sixth  CoNtiRF-ss,  187f>-18Hl: 

y^'.  John  M.  Bradley  rx.  William  F.  Slemons,  ArL-nusas '.V.\\i 

J>.   Horatio  BislnH*  rx.  Xobic  A.  Hull,  Ffnriiln 341 

^  3.  James  McCain*  rx.  {rmUoyv  S.  Orth,  hiffifinn 342 

^  4.  J.  C.  Holnu^H  and  John  L.  Wils*  »n.  Innn ;U2 

,  -5.  W.  B. M€»rchant and  RoV)ert  A.  Hf*ri)ertrx.  Joseph  M.  AckU'n.  l/m'txinnn,  344 

.   ^.  E.  MikhIv  Bovnton  rs.  <.Te<:)rjre  D.  lx)rinjr,  Mnssfirhnsftts 345 

,,  7.  Sebastian  Dufty  n*.  Joseph  Mason,  Xt  tr  York :U<) 

8.  James  K.  O'Hara  rs.  William  K.  Kitcliin,  Xarth  Cn  roll  mi 348 

0.  Jt««se  J.  Yeatt'S  rx.  Joseph  J.  Martin,  Xorth  ( 'nm/iim 349 

.10.  Andrew  G.  Curtin  rs.  Seth  H.  Yo<.'uni.  I^ennsyhnn'm 350 

II.   Ij^natius  Donnelly  rs.  William  D.  Washburn,  J//// //evfo/r/ 355 

BORTY-SEVE.VTH    CoNGKKsS,    1881-1883: 

^^1.  Paul  Strobach  rs.  Hilary  A.  Herbert,  Alahontn :M\'2 

.2.  Aljremon  A.  Mal)son  rs.  William  C.  Oates,  Alohanin ,*>H3 

3.  James  I.  Smith  rn.  (^harles  M.  Shelley,  A/ahanm 'M'A 

4.  William  M.  Ivowe  rs.  Joseph  Wheeler,  AInhaimt 'M\^^ 

5.  Geoiye  Witherspoon /■«.  Robert  H.  M.  I)avi<lson.  Ft'>,,,ln S'is 

^.  Horatio  Bisl>ee,  jr.,  ra.  Jesse  J.  Finlev,  Flnrithi :>»)S 

7.  John  C.  Cook  rs.  >Iarsena  K.  Cutts,  imm 37 1 


8.  Alexander  Smith  /  j».  E.  W.  Robertson,  Lnnixlamf 

9.  Samuel  J.  Anderson  /x.  Thomas  R.  livvA,  Malt,.- ;;72 

10-  Cier.»rge  M.  Bu<'hanan  *••*.  Van  H.  ManninL'.  .V'-^'.^.^'/v' 37:! 

11.  John  R.  Lynch  rn.  James  K.  CIialnitTs,  .yfi.^.'<iyyl/>fi'' 375 

12.  GustavuH Sessinghaus  r.«.  K.  (iraliani  Frost,  Mi^'snuri 37S 

13.  Robert  Smalls  tx.  Georjre  I).  Tillman,  Sonth  CanA'mn 381 
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14.  Samuel  Lee  vs.  John  S.  Richardson,  Soufh  Carolina 384 

15.  Edmund  W.  M.  Mackev  tv*.  M.  P.  O'Connor,  South  (\troliua 887 

16.  Carlos  J.  Stolbrand  r».  D.  Wyatt  Aiken,  S<mth  Carolina 391 

1 7.  Cieorge  Q.  Cannon  vs.  Allen  J.  Campbell,  Ctah  Territory 1 391 

1 S.  John  T.  Stovell  tv».  George  C.  Cabell,  Virginia *. 393 

19.  S.  P.  Bay  ley  vs.  John  S.  Barbour,  Virginia 394 

20.  John  W.  Jones  vs.  Charles  M.  Shelley,  Alabama 394 

Forty-eighth  Congress,  1883-1885: 

1 .  J.  R.  Chalmers  vs.  V.  H.  Manning,  Mississippi. 396 

2.  George  T.  Garrison  vs.  Robert  Mayo,  Virgima 398 

3.  Francisco  A.  Manzanares  vs.  Tranquilino  Luna,  New  yfejcivo 3i)9 

4.  Charles  C.  Pool  vs.  Thomas  G.  Skinner,  North  Carolina 400 

5.  8.  N.  Wood  vs.  S.  R.  Peters,  Kansas 401 

6.  Charles  T.  0' Ferrall  vs.  John  Paul,  VirainUt 402 

7.  William  M.  English  vs.  Stanton  J.  Peelle,  Indiana 404 

H.  Jonathan  H.  \Vallace  vs.  WMlliam  McKinley,  jr.,  Ohio 406 

9.  James  E.  Campbell  t^.  Henry  L.  Morey,  Ohio 408 

10.  John  E.  Massey  vs.  John  S.  Wise,  Virginia 410 

11.  (xeorge  H.  Craig  vs.  Charles  M.  Shelley,  Alabama 411 

12.  A.  C.  Botkin  vs.  Martin  Maginnis,  Montana  Territory 41 1 

13.  James  H.  McLean  vs.  James  O.  Broadhead,  Missouri 412 

14.  Benjamin  T.  Frederick  r*.  James  Wilson,  Iowa 413 

Forty-ninth  Congress,  1885-1887: 

1 .  Frank  H.  Hurd  vs.  Jacob  Romeis,  Ohio 415 

2.  Frank  T.  Campbell  vs.  J.  B.  Weaver,  Imra 417 

3.  Charles  H.  Page  vs.  William  A.  Pircv,  Rhode  Island 419 

4.  California  cases 421 

5.  Meredith  H.  Kidd  vs.  George  W.  Steele,  Indiana 422 

Fiftieth  Congress,  1887-1889: 

1 .  George  H.  Thobe  vs.  John  G.  Carlisle,  Kentucky 423 

2.  John  V.  McDuffie  vs.  Alexander  C.  Diavidson,  Alalntma 424 

3.  Robert  Lowry  vs.  James  B.  White,  Indiana 426 

4.  Nicholas  E.  Worthington  vs.  Philip  S.  Post,  Illiiwis 427 

5.  Nathan  Frank  vs.  John  M.  Glover,  Missouri 428 

6.  Joseph  D.  Lynch  vs.  William  Vandever,  Cali/omia 429 

7.  Robert  Smalls  vs.  William  Elliott,  South  Carolina 429 

8.  Frank  J.  Sullivan  vs.  Charles  N.  Felton,  California 432 

Fifty-first  Congress,  1889-1891: 

1.  Charles  B.  Smith  vs.  James  M.  Jackson,  West  Virginia 436 

2.  George  W.  Atkinson  vs.  John  O.  Pendleton,  HVx/  Virginia 440 

^.  L.  P.  Featherston  vs.  W.  H.  Cate,  Arkanms 441 

4.  Sydney  E.  Mudd  vs.  Barnes  Compton,  Maryland 447 

5.  Frank  IL  Threet  vs.  Richard  H.  Clarke,  Alabama 450 

6.  Francis  B.  Posey  vs.  Wm.  F.  Parrett,  Indiana 451 

7.  Henry  Bo  wen  vs.  John  A.  Buchanan,  Virginia 451 

8.  Edmund  Waddill,  jr.,  vs.  George  D.  Wise,  Virginia 452 

9.  John  V.  McDuffie  vs.  Louis  W.  Turpin,  Alabama 454 

10.  James  R.  Chalmers  vs.  James  B.  Morgan,  Mississippi 457 

11 .  John  M.  Langston  vs.  E.  C.  Venable,  Virginia 458 

12.  Thomas  E.  Afiller  vs.  William  Elliott,  South  Carolina 461 

13.  Freds.  Goodrich  vs.  Robert  Bullock,  Florida 4tH 

14.  James  H.  McGinnis  vs.  John  D.  Alderson,  West  Virginia 466 

15.  John  M.  Clayton  vs.  Clifton  R.  Breckinridge,  Arkansas 468 

16.  Henry  Kernaghan  vs.  Charles  E.  Hooker,  Mississipjn 470 

1 7.  James  Hill  vs.  T.  C.  Catchings,  Mississippi 471 

Fifty-second  Congress,  1891-1893: 

1 .  Alexander  H.  Craig  vs.  Andrew  Stewart,  Pennsylvania 472 

2.  Henry  T.  Noyes  vs.  Hosea  H.  Rockwell,  New  York 474 

3.  John  B.  Reynolds  vs.  Geoi^  W.  Shonk,  Pennmflvania 477 

4.  John  V.  McDuffie  vs.  Louis  W.  Turpin,  Alabama 477 

5.  Thomas  R.  Greevy  vs.  Edward  Scull,  Pennsylmnia 478 

6.  Thomas  E.  Miller  vs.  William  Elliott,  South  Carolina 480 

Fifty-third  Congress,  1893-1895: 

1.  W\  W.  Whatley  tv».  J.  E.  Cobb,  Alabama 483 

2.  A.  H.  A.  Williams  vs.  Thomas  Settle,  North  Carolina. 484 

3.  Warren  B.  English  vs.  Samuel  G.  Hilbom,  California 486 
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4.  P.  H.  Thrasher  vtt.  B.  A.  Enloe,  Tenneme^ 487 

5.  Thomas  E.  Watson  vs.  James  C.  C.  Black,  Georffia 489 

6.  H.  L.  Moore  vs,  Edward  H.  Funston,  Knnsiu ; 491 

7.  Charles  H.  Page  Rhode  Island 493 

8.  Louis  Steward  vs.  Robert  A.  Childs,  lUbwis 493 

9.  Charles  E.  Belknap  rs.  Geoiye  F.  Richardson,  Michinnu 494 

10.  J.  T.  Gooiie  vs.  J.  F.  Epes,  VirainUi .* 496 

11.  John  J.  0*Neill  vs.  Charles  F.  Joy,  Missouri 497 

FiFTY-pouKTH  Congress,  1895-1897: 
Committee  No.  1 — 

1.  Hugh  R.  Belknap  vs.  Lawrence  E.  McGann,  lUinois 501 

2.  James  J.  McDonald  vs.  William  A.  Jones,  Virginia 502 

3.  William  F.  Aldrich  vs.  Gaston  A.  Robbins,  Alabama 502 

4.  Albert  T.  Goodw^j-n  vs.  Jame^  E.  Cobb,  Alabama 504 

5.  W.  C.  Robinson  vs.  George  P.  Harrison,  Alabama 505 

6.  John  1.  Rinaker  vs.  Finis  E.  Downing,  Illinois 506 

7.  Truman  H.  Aldrich  rs.  Oscar  W.  Unaerwo<Hl,  Alabama 509 

8.  William  H.  Felton  vs.  John  W.  Maddox,  Geonjin 510 

9.  Geonre  Denny,  jr.,  vs.  W.  C  Owens,  Kentucky 51 1 

10.  N.  T.  Hopkins  vs.  Joseph  M.  Kendall,  Kentucky 512 

11.  Thomas  E.  Watson  vs.  James  C.  C.  Black,  Georgia 513 

Committee  No.  2 — 

12.  Robert  A.  Chesebrough  vs.  George  B.  McClellan,  Xeu'  York 513 

13.  Timothy  J.  Campl)ell  vs.  Henry  C.  Miner,  Xew  York 514 

14.  Robert  Y.  Van  Horn  vs.  John  C.  Tarsney,  Missouri 515 

15.  H.  Dudley  Coleman  vs.  Charles  F.  Buck',  lA)uisiana 518 

IH.  William  S.  Booze  vs.  Harry  Welles  Ru^«k,  Maryland 519 

17.  Alexis  Benoit  vs.  Charles  J.  Boatner  (lirst  case),  fA)uii<iana 519 

18.  Cyrus  Thompson  vs.  John  G.  Shaw,  Xorth  Carolina 520 

19.  Henry  P.  Cheatham  vs.  Frederick  A.  W^oalard,  Xorth  taroinm 521 

20.  John  Murray  Mitchell  r^.  James  J.  Walsh,  Xew  York 521 

21.  Charles  H.  ilartin  vs.  John  A.  Lock  hart,  Xorth  Carolina 524 

22.  Alexis  Benoit  vs.  Charles  J.  Boatner  (second  ciwe) ,  Louisiana. 526 

23.  Taylor  Beattie  vs.  Andrew  Price,  Louisiana 527 

Committee  No.  3 — 

24.  J.  H.  Davis  vs.  D.  B.  Culberson,  Texas 52?) 

25.  A.  J.  Rosenthal  vs.  Miles  Crowley,  Texas 529 

26.  Roliert  Moorman  vs.  A.  C.  Latimer,  iSouih  Carolina 530 

27.  Thomas  B.  Johnston  rs.  J.  William  Stokes,  Sfjuth  Qim/ina 530 

28.  (Tcorge  W.  Cornett  vs.  Claude  A.  Swanson,  Virginia 534 

29.  J.  Hampton  Hoge  vs.  Peter  J.  Otev,   Virginia 537 

SO.  R.  T.  Thorp  vs.  W.  R.  McKenney,*  Virginia 537 

31.  Giles  Otis  Pearce  vs.  John  C.  Bell,  Colorado 540 

32.  A.  M.  Newman  rs.  J.  G.  Spencer,  Mississij>pi 540 

:\3.  W\  r.  Ratliff  vs.  J.  S.  Williams,  Mississippi 540 

34.  John  A.  Bniwn  vs.  John  M.  Allen,  Mississippi 540 

lib.  Joshua  E.  Wilson  rs.  John  McLaurin,  South  Carolina 541 

36.  George  W.  Murray  rs.  William  Elliott,  S(juth  Carolina 543 

37.  J.  C.  Kearby  vs.  Jo.  Abl)ott,  Texas 54(> 

38.  Jacob  Yost  rs.  H.  St.  (Teorge  Tucker,  Virginia 547 

Fii-TY-FiFTH  CoNGRi->w,  1897-1899: 
Committee  No.  1 — 

1.  Thomas  H.  Clark  rs.  Jesse  F.  Stallings,  Alalmma 554 

2.  G.  L.  Comer  vs.  Henry  D.  Clayton,  Alalxima 554 

3.  William  F.  Aldrich  vs'.  Thomas  S.  Plowman,  Alabama 554 

4.  Grattan  B.  Crowe  vs.  Oscar  W.  Underwood,  AhdHuna 557 

5.  Jonathan  8.  Willis  vs.  L.  Irying  Handy,  Drlavare 557 

6.  W.  Godfrey  Hunter  vs.  John  S.  Rhea,  Kentucky 557 

Committee  No.  2 — 

7.  Samuel  E.  Hudson  vs.  William  McAleer,  Pennsylmnin 558 

S.  W.  S.  Vanderburg  vs.  Thomas  \\.  Tongue,  Oregon 559 

9.  Ben  L.  Fairchild  vs.  William  L.  Ward,  Xew  York 559 

10.  William  E.  Ryan  vs.  Henry  C.  Brewster,  Xeiv  York 56:^ 

1 1 .  Armand  Romain  vs.  Adolph  Meyer,  Louisiana 563 

12.  Joseph  Gazin  vs.  Adolph  Meyer,  Louisiana 564 
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In.  Eduiuml  W.  M.  Mackev  rn.  M.  P.  O'Connor,  South  (t/ro//)*'/ 387 

16.  Carlo8  J.  Stolbrand  rn.  b.  Wyatt  Aiken,  Simth  Curolhm 391 

17.  George  Q.  Cannon  rx.  Allen  J.  Campbell,  VUth  Terrltoni 1 391 

18.  John  T.  Stovell  vh.  George  C.  Calx^U,  Virg'niin '. 393 

19.  S.  P.  Bay  ley  vs.  Jolin  8.  Barbour,  Virginia 394 

20.  John  W.  Jones  vn.  Charles  M.  Shelley,  Alabama 394 

FoRTY-KKiHTH   CoN(lRE»8,  1883-1885: 

1 .  J.  R.  Chalmers  vs.  V.  H.  Manning,  ^fississippi .   396 

2.  George  T.  Garrison  vs.  Rolxjrt  Mayo,  Virginia 398 

3.  Franciseo  A.  Manzanares  vs.  Tranquilino  Luna,  AV//-  Mexico 399 

4.  Charlei*  C.  Pool  vh.  Thomas  G.  Skinner,  North  Carolina 400 

5.  S.  N.  Wooil  vs.  S.  R.  Peters,  Kansas 401 

6.  Charles  T.  O'Ferrall  r.y.  John  Paul,   Virqinia 402 

7.  William  M.  English  vs.  Stanton  J.  Peelle,  Indiana 404 

8.  Jonathan  H.  Wallace  vs.  WilUam  McKinley,  jr.,  Ohnt 406 

9.  James  E.  Cainpl)ell  vs.  I  lenry  L.  Morey,  Ohio 408 

10.  John  E.  Massev  vs.  John  S.  Wise,  Virginia 410 

11.  George  PL  Craig  vs.  Charles  M.  Shelley,  Alabama 41 1 

12.  A.  C.  Botkin  vs.  Martin  Maginnis,  Montana  Territory 411 

13.  James  1 1 .  Mclean  vs.  James  O.  Broa<lhead,  Missouri 412 

14.  Benjamin  T.  Frederick  vs.  Jamej*  Wilson,  loira 413 

FORTY-XINTH  CoNGRESS,  1885-1887: 

1 .  Frank  H.  Hunl  vs.  Jacob  Romeis,  Ohio 415 

2.  Frank  T.  Campbell  vs.  J.  B.  Weaver,  Iowa 417 

3.  Charles  H.  Page  vs.  William  A.  Pin-e,  Jihode  Island 419 

4.  California  cases 421 

5.  Meredith  11.  Kidd  vs.  George  W.  Steele,  Indiana 422 

Fiftieth  Congress,  1887-1889: 

1.  George  H.  Thobe  vs.  John  G.  Carlisle,  Kentucky 423 

2.  John  V.  McDuffie  vs.  Alexander  C.  Davidson,  Alahnna 424 

3.  Robert  Lowry  vs.  James  B.  White,  Indiana , 426 

4.  Nicholas  E.  Worthington  vs.  Philip  S.  Post,  Illiiiois 427 

5.  Nathan  Frank  vs.  John  M.  Glover,  Missouri 428 

6.  Joseph  D.  Lynch  rs,  William  Vandever,  Calijomia 429 

7.  Robert  Smalls  vs.  William  Elliott,  South  Carolina 429 

8.  Frank  J.  Sullivan  vs.  Charles  N.  Felton,  California 432 

Fifty-first  Congress,  1889-1891: 

1.  Charles  B.  Smith  vs.  James  M.  Jackson,  West  Virginia 436 

2.  George  W.  Atkinson  vs.  John  O.  Pendleton,  Weni  Virginia 440 

^.  L.  P.  Featherston  vs.  W.  H.  Cate,  Arkansas 441 

4.  Sydney  E.  Mudd  vs.  Barnes  Compton,  Man^land 447 

5.  Frank  H.  Threet  rs,  Richard  H.  Clarke,  Alabama 450 

6.  Francis  B.  Posey  vs.  Wm.  F.  Parrett,  Indiana 451 

7.  Henry  Bowen  vs.  John  A.  Buchanan,  Virginia 451 

8.  Edmund  Waddill,  jr.,  vs.  (leorge  D.  Wise,  Virgirwt 452 

9.  John  V.  McDuffie  vs.  IjOUIb  W.  Turpin,  Alabama 454 

10.  James  R.  Chalmers  vs.  James  B.  Morgan,  Mvvissipjti 457 

11.  John  M.  Langston  vs.  E.  C.  Venable,  Virginia 458 

12.  Thomas  E.  Miller  vs.  William  Elliott,  South  Carolina 461 

13.  Fred  S.  Goodrich  vs.  Robert  Bullock,  Fhrida 4(H 

14.  Jamee  H.  McGinnis  rs.  John  D.  Alderson,  West  Virginia 466 

15.  John  M.  Clayton  vs.  Clifton  R.  Breckinridee,  Arkansfin 468 

16.  Henry  Kemaghan  t^s.  Charles  E.  Hooker,  Mississipjn 470 

17.  James  Hill  vs.  T.  C.  Catchings,  Mississippi 471 

Fifty -SECOND  Congress,  1891-1893: 

1 .  Alexander  H.  Craig  vs.  Andrew  Stewart,  Pennsylvania 472 

2.  Henry  T.  Noyes  vs.  Hosea  H.  Rockwell,  New  York 474 

3.  John  B.  Reynolds  vs.  Geoi^  W^.  Shonk,  Pennsylvania 477 

4.  John  V.  McDuffie  vs.  Louis  W.  Turpin,  Alabama 477 

5.  Thomas  R.  Greevy  vs.  Edward  Scull,  Pennsylvania 478 

6.  Thomas  E.  Miller  vs.  William  Elliott,  South  Carolina 480 

Fifty-third  Congress,  1893-1895: 

L  W.  W.  Whatley  tv<.  J.  E.  C^bb,  Alabama 483 

2.  A.  H.  A.  Williams  vs.  Thomas  Settle,  North  Oirolina 484 

3.  Warren  B.  English  vs.  Samuel  G.  Hilbom,  ddifomia 486 
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4.  p.  H.  Thrasher  vs.  B.  A.  Enloe,  rmn^/WfV 487 

5.  Thomas  E.  Watson  vs.  James  C.  C.  Black,  Georgia 489 

6.  H.  L.  Moore  vs,  Edward  H.  Funston,  Kanmn 491 

7.  Charles  H.  F&gQ  RItode  Iglatid 493 

8.  Louis  Steward  vs.  Robert  A.  Childs,  lUhwis 493 

9.  Charles  E.  Belknap  rs.  Geoive  F.  Richardson,  Michlnan 494 

10.  J.  T.  Uoo<le  r«.  J.  F.  Epes,  Virginia .' 496 

11.  John  J.  O'Neill  tw.  Charles  F.  Joy,  Missouri 497 

'iFTv-FouRTH  Congress,  1895-1897: 
Committee  Xo.  1 — 

1 .  Hugh  R.  Belknap  vs.  Lawrence  E.  Mdrann,  Illinois 501 

2.  Jaiiies  J.  McDonald  vs.  William  A.  Jones,  Virginia 502 

8.  William  F.  Aldrich  vs.  Gaston  A.  Robbing,  Alabama 502 

4.  Albert  T.  Goodwyn  rs.  Jamet?  E.  Cobb,  Alabama 504 

5.  W.  C.  Robinson  vs.  George  P.  Harrison,  Alalnima 505 

6.  John  I.  Rinaker  vs.  Finis  E.  Downing,  Illinois 506 

7.  Truman  H.  Aldrich  vs.  Oscar  W.  Unaerwo<Ki,  Alafnima 509 

8.  William  H.  Felton  vs.  John  W.  Maddox,  Georgia 510 

9.  George  Denny,  jr.,  vs.  W.  C.  Owens,  Kentwky 511 

10.  N.  T.  Hopkins  vs.  Joseph  M.  Kendall,  Kentucky 512 

1 1 .  Thomas  E.  Wats^jn  vs.  James  C.  C.  Black,  Georgia 513 

Committee  No.  2 — 

12.  Robert  A.  Chesebrough  vs.  George  B.  McClellan,  AV/r  York 513 

13.  Timothv  J.  Campl)ell  vs.  Henry  C.  Miner,  Xew  York 514 

14.  Robert  Y.  Van  Horn  vs.  John  C.  Tarsney,  Missouri 515 

15.  H.  Dudley  Coleman  rs.  Charles  F.  Buck,  Louisiana 518 

16.  Williaci  S.  Booze  vs.  Harrv  Welles  Rusk,  Maryland 519 

17.  Alexis  Benoit  vs.  Charles  3.  Boatner  (first  case),  lA)uii*innn 519 

18.  Cyrus  Thompson  vs.  John  G.  Shaw,  North  Carolina 520 

19.  Henry  P.  Cheatham  vs.  Frederick  A.  Woodard,  North  Carolina 521 

20.  John  Murray  Mitchell  vs.  James  J.  Walsh,  New  York 521 

21.  Charles  H.  Martin  vs.  John  A.  Lockhart,  Xorlh  Carolina 524 

22.  Alexis  Benoit  vs.  Charles  J.  Boatner  (second  case) ,  Lausiana.. 526 

23.  Taylor  Beattie  vs.  Andrew  Price,  Louisiana 527 

Committee  No.  3 — 

24.  J.  H.  Davis  vs.  D.  B.  Culberson,  Texas 52^) 

25.  .\.  J.  Rosenthal  vs.  Miles  Crowley,  Texas 529 

26.  Rol>ert  Mtwrman  vs.  A.  C.  Latimer,  South  ( ^arolina 530 

27.  Thomas  B.  Johnston  rs.  J.  William  Stokes,  South  Caro/imi 530 

28.  George  W.  Comett  rs.  Claude  A.  Swanson,  Virginia 534 

21*.  J.  Hampton  Hoge  vs.  Peter  J.  Otev,  Virginia 537 

30.  R.  T.  Thorp  rs.  W.  R.  M(;Kenney,*  I Irgi'nia 537 

31.  GileM  Otis  I'earce  vs.  John  C.  Bell,  Colomdo 540 

32.  A.  M.  Newman  vs.  J.  (t.  Swncer,  Mi^isisslppi 540 

;«.   W.  Z\  Ratliff  vs.  J.  8.  Williams,  Mississippi 540 

:J4.  John  A.  Brown  rs.  John  M.  Allen,  MissiMippi 540 

."^5.  Joshua  E.  Wilson  /x.  John  McLaurin,  South  Caroinui 541 

:^.  George  W.  Murray  /x  William  Elliott,  Stmth  Carolina 543 

37.  J.  C.  Kearby  rs.  Jo.  Ablx)tt,  Texas 546 

:^.  Jacob  Yost  rs.  H.  8t.  (teorge  Tucker,  Virginia 547 

"iFTY-FihTH  Congress,  1897-1899: 
Committee  No.  1 — 

i .  Thomas  H.  Clark  vs.  JeKse  F.  Stallings,  Alabama 554 

2.  G.  L.  Comer  rs.  Henry  I).  Clayton,  Alabama 554 

3.  William  F.  Aldrich  vs.  Thomas 8.  Plowman,  Abibama 554 

4.  ( irattan  B.  Crowe  rs.  Oscar  W.  Underwood,  Afafmma 557 

5.  Jonathan  S.  Willis  vs.  L.  Irving  Handy,  Delaware 557 

6.  W.  GcKifrey  Hunter  vs.  John  S.  Rhea,  Kentucky 557 

Committee  No.  2 — 

7.  Samuel  E.  Hudson  rs.  William  McAleer,  Pennsylrania 558 

8.  W.  S.  Vanderburg  vs.  Thomas  H.  Tongue,  Oregon 559 

9.  Ben  L.  Fairchild  vs.  William  L.  Ward,  New  York 559 

10.  William  E.  Ryan  rs.  Henry  C.  Brewster,  Ne:w  York 563 

1 1 .  Annand  Romain  vs.  Adolph  Meyer,  Lfmisiana 563 

12.  Joseph  Gazin  V8,  Adolph  Meyer,  Louhskvrui 564 
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Fifty-sixth  Cox«re8s,  1899-1901: 

Special  committee — 

(1)  Brigham  H.  Roberts,  Utah 582 

Committee  No.  1 — 

2)  Walter  Evans  vs.  Oscar  Turner,  KnUuchf 596 

3)  William  F.  Aldrich  vs.  Gaston  A.  Robbms,  Alabama 597 

4)  Robert  Wilcox,  Hatvaii 601 

5)  George  M.  Davidson  vs.  George  G.  Gilbert,  Kentucky 603 

6)  James  A.  Walker  vs.  William  F.  Rhea,  Virginia  ...\ 606 

Committee  No.  2 — 

(7)  John  D.  White  vs.  Vincent  S.  Boreing,  Kentucky 606 

Committee  No.  3 — 

Richmond  Pearson  vs.  William  T.  Crawford,  North  Carol  inn 608 

Richard  A.  Wise  vs.  William  A.  Young,  Virginia 611 
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10.  McDuffie  vs.  Turpin,  Fiftv-first  Congress 454 

11.  Threet  vs.  Clarke,  Fiftv-first  Coneress 450 

12.  McDufl&e  vs.  Turpin,  ^^iftv-sec^ond  Congress 477 
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14.  Aldrich  vs.  Bobbins,  Fifty-fourth  Congress 502 

15.  Aldrich  vs.  Underwood,  Fifty-fourth  Congress 509 

16.  Goodwyn  vs.  Cobb,  Fiftv-fourth  Congress 504 

17.  Robinson  vs.  Harrison,  tifty-fourth  Congress 505 

18.  Aldrich  vs.  Plowman,  Fiftv-fifth  Congress 554 
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20.  Comer  r«.  Clayton,  Fiftv-fifth  Congress 554 

21.  Crowe  vs.  Underwood,  tifty-fifth  Congress 557 

22.  Aldrich  vs.  Robbins,  Fifty-sixth  Congress 597 
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1.  Lyon  vs.  Bates,  Seventeenth  Congress 7S 
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\.  Newton  and  Yell,  Twenty-ninth  Congress 1 25 
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3.  Election  frauds  in  Arkansas,  Fortv-second  CVmgres.* 2(>6 
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1.  Colorailo  case,  Hunt  and  Chilcott,  Fortieth  Congress 212 

Colorado. 

1.  Patterson  vs.  Belford,  Forty-fifth  Congress 324 

2.  Pearce  r».  Bell,  Fifty-fourth  Congress 540 

Dakota  Territory. 

1.  T<:>dd  ?•*.  Jayne,  Thirty-eighth  Congress 193 

I      2.  Burleigh  and  Spink  rs.  Armstrong,  Forty-second  Congress 278 
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I  Delaware. 
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I      1.  Latimer  r«.  Patton,  Third  Congress 41 
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1.  Ix'vy.  Twenty-seventh  Congress 114 
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1.  Brockenbrough  r«.  Cabell,  Twenty-ninth  Congress 123 
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41 

N.Y  .... 

239 

52 

Pd 

478 

43 

Ark 

286 

16 

NY  .... 

76 

43 

W.Va... 

284 

37 

U 

181 

34 

Iowa 

148 

40 

Tenn 

228 

15 

Ohio  .... 

70 

42 

Ala 

275 

55 

Del 

557 

44 

Ala 

303 

^5 

Md 

156 

36 

Md 

169 

13 

Tenn  .... 

65 

54 

Ala 

5a5 

36 

Md 

168 

37 

Tenn 

184 

15 

Ohio  .... 

70 

47 

Ala 

362 

46 

U 

344 

53 

Cal 

486 

51 

Miss 

471 

43 

Ark 

299 

40 

Mo 

216 

8 

Pa 

52 

54 

Va 

537 

41 

S.  C 

233 

40 

Iowa 

342 

51 

Miss 

470 

40 

Utah  .... 

216 

54 

Kv 

512 

36 

Mich.... 

161 

55 

Pa 

55S 

19 

N.Y  .... 

83 

46 

Fla 

341 

12 

Va 

62 

13 

Va 

63 

40 

La 

226 

41 

I^ 

232, 241 

1 

,   M\88 

\        As:^ 
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Htinter  (W.  Godfrey)  r«.  Rhea 

Uurd  V8,  Rorneis 

Hynes,  Bradley  vs 

Ingersoll  vs.  Naylor 

Jacks  and  Johnson 

Jackeon  (David  8. )»  Monroe  ?vf 

Jackson  (James)  vs.  Wayne 

Jackson  (Janies  M. ) ,  Smith  vs 

Jay,  Blycienburg  anci,  vs.  Sage  and  Leffert*» 

Jayne,  Todd  vs 

Jennings,  Randolph  r.-i 

Johnson,  Jacks  and 

Johnston  (Charles  C. ),  Draper  vs 

Johnston  (Thomas  B. )  vs.  Stoken 

Jones  ((ieorge  W. ),  Doty  vs 

Jones  ( Jonn  \V. ),  BotteVs 

Jones  (John  W.)  vs.  Shelley  .   

Jones  (Simon )  vs.  Mann 

Jones  (William  A. ),  McDonald  is 

Jov,  O'Neill  tv» 

Julian,  Reid  vs 

Kearby  vs.  Ablx)tt 

Kelly  vs.  Harris 

Kelso,  Bovd  vs 

Kendall,  Hopkins  vs 

Kentucky  Members  (2  cases) 

Kemaghan  vs.  Hooker 

Ke^ 


ey 


Kidd  vs.  Steele 

King,  Birch  vs 

Kingsbury,  Fuller  vs 

Kitchen,  McKenzie  vs 

Kitchin,  O'Hara  vs 

Kline  rs.  Verree 

Kline  vs.  Myers 

Knox  vs.  Blair 

Koontz  vs.  Coffroth  (2  cases) 

Lane  vs.  Gallegos 

1  ^ngston  vs.  Venal)le 

I^timer  (A.  C. )»  Moorman  vs 

I^timer  (Henry)  vs.  Patton 

I^wrence  vs.  Sypher 

Lea,  Arnold  vs 

Ixje  vs.  Rainey 

Ijee  vs.  Richardson 

I-.efferts,  Blydenburg  and  Jay  vs.  Sage  and 

I^hman,  Butler  vs 

Leib 


I^  Moyne  t'x.  Far  we  11 

Let(!her  vs.  Moore 

I>evy 


I^wis,  Moore  vs 

Lindsay  vs.  Scott 

Littell  vs.  Bobbins 

l^oan,  Bruce  vs 

Lockhart,  Martin  vs 

l^oring,  Bqynton  vs 

Lowe  (F.  F.) 

lj)we  (William  M.)  vs.  Wheeler. 

I-^well 

Lowry  vs.  White 

lx>yall  vs.  Newton 

Luna,  Manzanares  t* 


Con- 

State or 

P*» 

gress. 

Territory. 

55 

Kv 

Ohio 

49 

•                  ( 

43 

Ark 

26 

Pa 

38 

Ark 

30 

N.Y  .... 

2 

Ga 

51 

W.Va... 

A 

13 

N.Y.... 

38 

Dak 

' 

11 

Ind 

38 

Ark 

• 

22 

Va 

54 

S.C 

J 

25 

Wis 

• 

28 

Va 

; 

47 

Ala...,- 

« 

40 

La 

4 

54 

Va 

I 

53 

Mo 

4 

41 

Ind 

1 

4 

54 

Tex 

1 

13 

Tenn 

39 

Mo 

t 

4 

54 

Ky 

1 

40 

Ky 

1 

4 

51 

Miss  .... 

i 

10 

Md 

49 

Ind 

4 

38 

Mo 

* 

35 

Minn 

• 

38 

Va 

■ 

46 

N.  C... 

4 

37 

Pa 

1 

38 

Pa 

] 

38 

Mo 

« 

39 

Pa 

1 

'       33 

N.  Mex.. 

] 

1       51 

Va 

i 

54 

S.C 

I 

3 

Del 

43 

U 

• 

21 

Tenn 

44 

S.  C 

i 

« 

47 

S.  C 

1 

13 

N.  Y.... 

37 

Pa 

] 

9 

Pa 

i      •^'^ 

Ill 

23 

Ky 

• 

27 

Fla 

] 

8 

Va 

38 

Mo 

] 

31 

Pa 

] 

38 

Mo 

] 

54 

N .  C'  .... 

I 

46 

Maws 

37 

Cal 

] 

47 

Ala 

« 

27 

Me 

1 

50 

Ind 

i 

21 

Va 

48 

N.  Mex.. 

i 
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Lynch  (John  R.)  vs.  Chalmers... 

Lynch  ( Joseph  D.)  vs,  Vandever. 

Lyon  (Matthew)  r».  Smith 

Lyon  (Matthew)  vs.  Bates 

MabeoB  rit.  Oatee 

Mackey,  Buttz  vs 

Mackey  vs.  O'Connor 

Maddox,  Felton  rs 

Ma^nnis,  Botkin  r« 

Mailary  vs.  Merrill 

Mann,  Bonanzo,  Field  and 

Mann,  Jones  vs 

Manning,  Buchanan  rs 

Manning,  Chalmers  rs 

Manzanares  vs.  Luna 

Marshall,  Tuniey  vs 

Martin  (Ben jam m  F.),  Haganstv? 
Martin  (Charles  H. )  vs.  Lockhart 

Martin  (Joseph  J. ),  Yeates  vs 

^ason,  Duffy  vs 

Maseev  vs.  Wise 

JMaxwell  vs.  Cannon : . . . 

Mayo,  Garrison  vs 

McAleer,  Hudson  vs 

3IcCabe  t*.  Orth 

McClellan,  Che8el)rough  rs 

McCloud  and  Wing 

McClurg,  Price  vs 

3lcCoy,  Porterfield  vs 

^eCranie,  Morey  vs 

Mc-Creery,  Barney  vs 

McDonald  vs.  Jones 

McDuffie  vs.  Davidson 

McDuffie  I'x.  Turpin 

McDuffie  vs.  Turpin 

McFarland  vs.  Purviance 

McFarland  vs.  Culjieppcr 

Mcfiann,  Belknap  vs 

McGinnia  vs.  Alder>M)U 

Mc<'irorty  vs.  Hoojkt 

McHenry  vs.  Yeanian 

McKee  vs.  Young  (2  cases) 

McKenney,  Thorp  rs 

McKenzie 

McKenzie  rs.  Kitchen 

McKenzie,  Whittlesey  rs 

McKenzie  rs.  Braxton 

McKinley  (William),  Wallace  r/*. 

McKifisick  vs.  Wallace 

McLaurin,  Wilson  vs 

Mclean  vs.  Broad  head 

Mead,  8i)aulding  vs 

Menard,  Hunt  rs 

Mercer 

Merchant  and  Herbert  vs.  Acklen 

.Merrill,  Mailary  rs 

Messervy 

Metcalfe,  Frost  rs 

Meyer,  (^azin  vs 

Meyer,  Romain  rs 

Milliken  rs.  Fuller 

Miller  (Daniel  F.)  vs.  Thomi^son. 

Miller  (Thomas  E.)  vs.  Elliott 


Con- 

State or 

Page. 

gress. 

Territory. 
Miss 

47 

375 

50 

Cal 

429 

4 

Vt 

46 

17 

Ark 

78 

47 

Ala 

363 

44 

8.  C 

320 

47 

S.  C 

387 

54 

Ga 

510 

48 

Mont 

411 

16 

Vt 

75 

38 

U 

198 

40 

La 

226 

47 

Miss 

373 

48 

Miss 

396 

48 

N.  Mex  . 

399 

34 

Ill 

141 

43 

W.  Va. . . 

284 

54 

N.  C... 

524 

46 

N.  C  .... 

349 

46 

N.  Y.... 

346 

48 

Va 

410 

43 

Utah.... 

291 

48 

Va 

398 

55 

Pa 

558 

46 

Ind 

342 

54 

N.  Y.... 

513 

37 

Va 

182 

m 

Mo 

189 

14 

Va 

67 

41 

La 

243 

10 

Md 

56 

54 

Va 

502 

50 

Ala 

424 

51 

;  Ala 

454 

52 

Ala 

477 

8 

'  N.C 

51 

10 

N.C 

58 

54 

Ill 

501 

51 

W.  Va... 

466 

40 

Utah .... 

216 

;^8 

Kv 

193 

40 

Ky 

222 

54 

Va 

537 

87 

Va 

183 

38 

Va 

186 

41 

Va 

246 

42 

Va 

265 

48 

,  Ohio.... 

406 

42 

;  s.  c 

281 

54 

8.  C 

541 

48 

Mo 

412 

9 

Ga 

54 

40 

La 

226 

2 

Md 

39 

46 

U 

344 

16 

Vt 

75 

31 

N.  Mex.. 

135 

45 

Mo 

337 

55 

La 

564 

55 

'  La 

56;^ 

34 

Me...... 

143 

31 

Iowa 

130 

51 

t  S.  C 

461 

30 
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Miller  (Thomas  E. )  r^.  Elliott 

Miner,  Caiii|)l)ell  rs 

Mitchell  V8.  Walsh 

Mofifett,  Myers  r« 

Monroe  iv.  Jackson 

Moore  (Andrew)  vs.  Lewis 

Moore  ( H.  L.)  r«.  Funston 

Moore  (Thomas  P. ),  Letcher  ra  ... 

Moorman  vs.  Latimer 

Morey  ( Frank )  vs.  McCranie 

Morey  (Frank),  Spencer  vs 

Morey  ( Henry  L.) ,  Campl)ell  r«. . . 
Morgan  (Daniel),  Rntherford  vs... 
Morgan  (George  W. ),  Delano  vs... 
Morgan  (James  B. ),  Chalmers  vs.. 

Morrison,  Perkins  jv< 

Morton  (J.  Sterling)  vs.  Daily 

Mmld  vs.  Compton 

Mumford 

Murray  »v«.  Elliott 

Myers  ( Leonard),  Kline  vs 

Myers  ( Leonard )  vs.  Moffett 

Myers  (Benjamin  F. ),  Ossna  vs.. . 

Nayl<>r,  Ingersoll  vs 

New  Jersey  members 

New  Jersey  c«se 

Newland  vs.  Graham , 

Newman  vs.  Swncer 

Newsham  vs.  Kyan 

Newton  ( Thomas),  r/:)yall  vs 

Newton  (Thomas  \V. )  and  Yell . . . 

Niblack  vs.  Walls 

Norris  vs.  I  land  ley    

Noyes  vs.  Rockwell 

Gates,  Mabson  vs 

O'Ccmnor,  Mackev  vs 

G'Ferrall  vs.  Paul* 

G*Hara  vs.  Kitchin 

O'Neill  r«.  Joy 

Grth,  M(!Cabe  vs 

Gtero  vs.  Gallegos 

Gtey,  Hoge  vs 

Owens,  Denny  is 

PachcH'o,  Wig^'inton  rs 

Page  vs.  Pircc 

Page 

Parrt^tt,  Posey  vs 

Patterson  (Josiah)  vs.  (^annack  ... 
Patterson  (Thomas  W. )  vs.  Belford 

Patton,  Latimer  vs 

Paul,  ( )' Ferrall  vs 

Pearce  /v<.  Bell 

Pearson  vs.  Crawfonl 

Peelle,  English  vs 

Pendleton,  Atkinson  rs 

Perea,  ( iai  legos  vs 

Perkins  vs.  Morrist)n 

Peters,  Wood  vs 

Pluilps  vs.  Oavanaugh 

Pigott '. 

Pile,  llogan  vs 

Pinchback,  Sheridan  vs.  (2  cases  i  . 
Pirce,  Page  vs 


Con- 

State or 

I^age. 

gress. 

Territory. 

• 

S.  C 

52 

480 

54 

N.  Y.... 

514 

54 

N.  Y.... 

521 

41 

Pa 

235 

m 

N.  \ .... 

126 

8 

Va 

61 

53 

Kans 

491 

23 

Ky 

98 

54 

S.  C 

530 

41 

La 

243 

44 

La 

311 

48 

Ghio .... 

408 

5 

Va 

48 

40 

Ohio .... 

213 

51 

Miss 

457 

31 

N.  H.... 

135 

37 

Nebr 

178 

51 

Md 

447 

15 

N.C 

73 

54 

s.  c 

543 

38 

Pa 

196 

41 

l»a 

235 

42 

Pa 

266 

26 

Pa 

112 

1 

N.J 

38 

20 

N.J 

109 

24 

N.  C  .... 

105 

54 

Miss 

540 

41 

La 

244 

21 

Va 

87 

29 

Ark 

125 

42 

Fla 

282 

42 

Ala 

275 

52 

NY.... 

474 

47 

Ala 

363 

47 

S.  C 

387 

48 

Va 

402 

4« 

X.  C  .... 

348 

53 

Mo 

497 

4<) 

Ind 

342 

34 

N.  Mex  . 

144 

54 

Va 

537 

54 

Kv 

511 

45 

Cal 

322 

49 

R.  I 

419 

53 

R.  I 

493 

51 

Ind 

451 

55 

Va 

574 

45 

Col«)  .... 

324 

3 

Del 

41 

48 

Va 

402 

54 

Col(»  .... 

540 

50 

N.C 

608 

48 

Ind 

404 

51 

W.  Va... 

440 

38 

N.  Mex.. 

188 

31 

X.H  .... 

135 

48 

Kans 

401 

lib 

Minn 

154 

37 

X.C 

184 

40 

Mo 

216 

43 

U 

293 

49 

R.l 

419 
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Piatt  vs.  Goode 

Plowman,  Aldrich  vs 

Pool  vs.  Skinner 

Porterfield  vs.  Mc(>oy 

Poeey  vs.  Parrett 

Poet,  Worthington  vs 

Preston  ^Francis) ,  Trigg  vs 

Preston  (William  P. )  vs.  Harris 

Price  (Andrew),  Boattie  r* , 

Price  vs.  McClurg 

Purviance,  McFarland  n< 

Rainey,  Lee  vs 

Rainey,  Richardson  vm 

Ramsav  vs.  Smith , 

Randolph  f Thomas)  vs.  Jennings  ... 

Randolph  (Thomas  M. ),  Cal)ell  rx... 

Ratliffm  Williams 

Rawls,  Sloan  rs 

Reading,  Taylor  vs 

Ree^i  (J.  P. )»  Hoge  vs.  (2  caKe.**) 

Reed  ( Philip)  vs.  Cosden 

Reed  (Thomas  B. ),  Anderson  vs 

Reeder  vs.  Whitfield  (2  cases) 

Reid  vs.  Julian 

Reynolds  vs.  Shonk 

Rhea  ( William  F. ),  Walker  vs 

Rhea  (John  S. ),  Hunter  vs 

Rice  ( Alexander  H. ),  Sleei)er  vs 

Rice  (John  M. ),  Zeigler  vs 

Richard,  Biddle  vs 

Richard,  Biddle  and,  vs.  Wing 

Richards 

Richardson  (George  F. ),  Belknap  r.v. 

Hichardson  (John  S. )  rn.  Rainey 

XtichanlHon  (John  S. ),  Lee  '•.•< 

Hinaker  vs.  Downing 

Hiplev,  Washburn  rx 

XiohbniH  (Gaston  A. ),  Aldrich  rs 

^iobbin^^  (Gaston  A.  j,  Aldrich  vs 

UobbiuH  ( John ),  Littell  vs 

Uolx^rts 

Xlolxjrt«^)n,  Smith  vs 

^Robinson  vs.  Ilarrison 

Xlockwell,  Noyps  vs. .   

Ho<lgi»rs 

ll<^xlgerH 


Honiain  vs.  Mever 

Ronieis,  Hard  vs 

Rorit  rs.  AdaniH 

Rosenthal  vs.  Crowley 

Runk,  Farlee  rs 

Rusk,  B<KJze  rs 

Rutherfonl  vs.  Morgan 

Ryan  (Michael),  Newi^ham  vs 

Ryan  (William  K. )  vs.  Brewnter 

Sage,  Blydenburg  and,  Jay  vs.  l^fferts  and 

Sage,  Guyon  vs 

Schenck 

Scott  (John),  Plaston  vs 

Scott  (John  G. ),  Lindsay  rs 

Scull,  Greevy  vs 

Segar  (2  cases) 

Segar 

S^r 


Con- 

State or 

Page. 

gress. 

Territory. 
Va 

44 

318 

55 

Ala 

554 

48 

N.C 

400 

14 

Va 

67 

51 

Ind 

451 

50 

Ill 

427 

3 

Va 

42 

36 

Md 

169 

54 

La 

527 

38 

Mo 

189 

«  1 

K.  C... 

51 

44  ' 

s.  c 

313 

45 

s.  c 

334 

1 

s.  c 

37 

11 

Ind 

61 

8 

Va 

52 

54 

Miss 

540 

43 

Ga 

288 

41 

Pa 

240 

41 

S.  C 

233 

17  i 

Md 

77 

47 

Me 

372 

34 

Kans 

146, 149 

41 

Ind 

253 

52 

Pa 

477 

56 

Va 

606 

55 

Ky 

557 

:« 

Mass 

187 

41 

Ky 

255 

18 

Mich.... 

80 

19 

Mich.... 

83 

4 

Pa 

45 

53 

Mich.... 

494 

45  ! 

S.  C 

334 

47 

S.  C 

384 

54 

Ill 

50(5 

21 

Me 

91 

54 

Ala 

502 

56 

Ala 

597 

31 

Pa 

i:i3 

m 

rtah.... 

582 

47 

U 

372 

54 

Ala 

5a5 

52 

N.  Y  . . . . 

474 

37 

Tenn 

184 

41 

Tenn 

260 

55 

I^ 

b(yii 

49 

Ohio  . . . . 

415 

14 

N. Y  . . . . 

68 

54 

Te.x 

529 

29 

N.  J 

1           124 

54 

Md 

519 

5 

'  Va 

48 

41 

U 

244 

55 

NY  .... 

563 

13 

NY  .... 

66 

16 

N.  Y  .... 

76 

38 

NY  .... 

192 

14 

Mo 

68 

38 

Mo 

195 

52 

'  Pa 

478 

37 

Va 

179, 181 

38 

Va 

1           197 

41 

Va 

%^^ 
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Sei^eant 

Sessinghaus  tv».  Frost 

Settle,  Williams  rn 

Sharpe,  Golden  vs 

Shaw,  Thompson  vx 

Sheafe  rtt.  Tillman 

Sheldon,  Plunt  f*.  (2  cases) 

Shelley,  Jones  vs 

Shelley,  Smith  vs 

Shelley,  Craig  vs 

Sheridan  vs.  Pinch  l)ack  (2  cases) 

Shiel  vs.  Thayer 

Shields  vs.  Van  Horn 

Shober,  Boyden  vs 

Shonk,  Reynolds  vs 

Sibley. 


Sickles  ( Daniel) ,  Williamson  vm 

Simpson,  Wallace  vs.  (2  cases) 

Skinner,  Pool  vs 

Sleeper  vs.  Rice 

Siemens,  Bradley  vs 

Sloan  vs.  Rawls 

Smalls  vs.  Tillman 

Smalls  vs.  Elliott 

Smith  (Alexander)  n(.  Rol>ertson  ... 

Smith  ( Charles  B. )  vs.  Jackson 

Smith  (Hugh  N.) 

Smith  (Israel),  Lyon  vs 

Smith  (James  Q. )  vs.  Shelley 

Smith  (Samuel  E. )  vs.  Brown 

Smith  ( William) ,  Ramsay  vs 

Smith  (William  S.),  Willoughby  ns . 

Snyder,  Bell  vs 

Spauldin^  vs.  Mead 

Spencer  (J.  G. ),  Newman  vs 

Spencer  (William  B. )  vs.  Morey 

Spink,  Burleigh  and,  vs.  Armstrong  . 

StallingH,  Clark  vs 

Steele,  Kidd  vs 

Stewanl  vs.  Childs 

Stewart,  Craig  tv» 

St.  Martin,  Sypher  vs 

Stokes,  Johnston  vs 

Stolbrand  vs.  Aiken 

Stovell  vs.  Cal)ell 

Strader,  Eggleston  vs 

Strait,  Cox  vs 

Strobach  vs.  Herl)ert 

Sullivan  vs.  Felton 

Swanson,  Cornett  is 

Swanson,  Brown  rs 

Swanwick 

Switzler  vs.  Anderson  (2  castas) 

Switzler  vs.  Dyer 

Symes  vs.  Trimble 

Sypher  vs.  St.  Martin 

Sypher 

Sypher,  I^wrence  vs 

Taliaferro  vs.  Huugerford 

Taliaferro  vs.  Hungerford 

Tarsuey  Van  Horn  vs 

Taylor  is.  Reading 

Ten  Eyck,  Hugunin  vs 


Con- 

State or 

gress. 

Territor>-. 

19 

Pa 

47 

Mo 

53 

N.C 

17 

N.Y  .... 

54 

N.C 

41 

Tenn 

41 

La 

47 

Ala 

47 

Ala 

48 

Ala 

43 

La 

37 

Oreg...- 

41 

Mo 

41 

N.C 

52 

Pa 

30 

Wis 

36 

N.Y..-. 

41 

S.C 

48 

N.C 

38 

Mass 

46 

Ark 

43 

Ga 

47 

S.C 

50 

S.C 

47 

La 

51 

W.  Va... 

31 

N.  Mex . . 

4 

Vt    

47 

Ala 

40 

Ky 

1 

S.C 

14 

N.Y  .... 

43 

Ark 

9 

Ga 

54 

Miss 

44 

U 

42 

Dak 

55 

Ala 

49 

Ind 

53 

Ill 

52 

Pa 

41 

U 

54 

S.C 

47 

S.  C 

47 

Va 

41 

Ohio.... 

44 

Minn 

47 

Ala 

50 

Cal 

54 

Va 

55 

Va 

4 

Pa 

40 

Mo 

41 

Mo 

40 

Ky 

41 

La 

42 

La 

43 

La 

12 

Va 

13 

Va 

54 

Mo 

41 

Pa 

19 

N.Y  .... 

2S 


25 
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Tenneesee  election 

Thayer  (;A.  J.),  Shiel  w 

Thaver  (M.  Roasell),  Carrigan  rs 

Thobe  Ts,  Carlisle 

Thomas  vs.  Amell 

Thompeon  f  Cyrus)  vs.  Shaw 

Thompson  (William),  Miller  r« 

Thorp  vs.  McKenney 

Thorp  vs.  Epes 

Thrasher  vs.  Enloe 

Threet  vs.  Clarke 

Tillman  ^George  D.  )>  Smalls  vs 

Tillman  (Lewis),  Sheafe  vs 

Todd  vs.  Jayne 

Tongne,  Vanderbui^  vs 

Trigg  vs.  Preston 

Trimble,  Symes  vs 

Trowbridjjfe,  Baldwin  tw 

Tramball,  Fouke  vs 

Tucker  ^George)  vs.  Booker 

Tucker  ( H.  St.  George),  Yost  vs 

Turner  (Charles)  r«.  Baylies 

Turner  (Oscar) ,  Evans  vs 

Tumey  vs.  Marshall 

Turpin,  McDnflSetw 
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ABSTRACT   OF   OASES. 


FIEST  CONORESS,  1789-1791. 

Committee  on  Elections* 

Mr.  Clymer,  Mr.  White, 

Ames,  Huntington, 

Benson,  Gilmer, 

Mr.  Carroll. 

Cases, 

(1)  David  Ramsay  vs.  William  Smith,  South  Carolina. 

(2)  New  Jersey  members. 

(1)  Ramsay  vs.  Smith. 

Question  of  eligibility.     Decided  in  favor  of  sitting  member. 

William  Smith,  a  minor,  was  sent  from  the  colony  of  South  Caro- 
lina, of  which  his  ancestors  were  the  first  settlers,  to  Europe  for  his 
education  in  1770.  His  father  died  five  months  after  his  departure. 
His  mother  had  died  in  1760.  In  1778  he  went  from  Geneva  to  Paris, 
where  he  resided  two  months  as  an  American,  being  received  as 
such  by  the  American  residents.  In  January,  1771^,  he  attempted  to 
return  home,  but  failed.  In  Januarj',  1782,  he  sailed  for  America, 
having  studied  law  until  that  time  in  England,  but  not  having  taken 
any  oath  of  allegiance  to  Great  Britain.  He  was  shipwrecked  and  did 
not  reach  South  Carolina  until  1783.  After  his  return  he  was  elected 
to  the  legislature,  the  privy  council,  and  other  public  offices,  and  in 
1788  to  Congress.  Durmg  his  absence  he  had  guardians  and  an  estate 
in  South  Carolina.  His  seat  in  the  House  was  contested  on  the  ground 
that  he  had  not  been  ""  seven  years  a  citizen  of  the  United  SLites." 
The  laws  of  South  Carolina  were  not  very  definite  upon  the  subject  of 
citizenship,  but,  aside  from  the  tacit  recognition  of  Mr.  Smith's  citi- 
zenship by  the  people  and  legislature  of  the  State,  the  status  as  citizens 
of  youth  sent  abroad  for  their  education  had  been  recognized  by  impli- 
cation in  a  law  permitting  them  to  remain  freely  until  they  had  reached 
the  age  of  twent^^-two  years,  and  after  that  on  payment  of  a  double  tax. 

The  House  decided,  with  only  one  dissentmg  vote,  that  the  sitting 
member  was  eligible  under  the  Constitution. 

This  being  the  first  election  case  in  the  House  of  Representatives, 
the  mode  of  procedure  was  debated  at  some  length.  The  testimony 
was  taken  in  the  first  instance  by  the  Committee  on  Elections  at  the 
seat  of  government,  the  House  to  decide  afterwards  whether  any  fur- 
ther testimony  was  necessary.  After  the  evidence  had  been  taken  it 
was  sought  to  recommit  it  to  the  committee  with  instructioun  tjo 
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embody  the  facts  established  by  the  evidence  in  a  report,  but  after 
some  debate  the  House  decided  to  examine  the  evidence  itself,  appar- 
ently on  the  f^ound  that  any  other  c-ourw  would  be  a  delegation  of 
power. 

[C.  &ir.,  23-37.]  ,,,.v  -^ 

(2)  New  Jersey  Membeks. 

Decimm  in  favor  ofsritthig  inemherH,  (James  Schureman,  Lambert 
Cadwallader,  Elia.s  Eioudinot  and  Thomas  Sinnickson.) 

Owing  to  the  burning  of  the  papers  and  documents  of  Congress  from 
the  First  to  the  Sixth  Congress  by  the  British  in  1814,  it  is  impos- 
sible to  ascertain  precisely  on  what  ground  the  election  of  the  New 
Jersey  members  was  contested.  The  matter  appears  to  have  come  up 
first  before  the  governor  and  privy  council  of  New  Jersey,  where  it 
was  decided  by  the  governor  and  a  majority  of  the  council,  over  the 
written  protest  of  three  membei's,  tliat  the  persons  above  named  had 
been  elected,  and  a  proclamation  was  ac^cordmgly  issued  to  that  effect. 

The  debate,  so  far  as  preserved,  relates  entirely  to  the  mode  of  pro- 
cedure. The  evidence  was  first  taken,  under  a  resolution  of  the  House, 
by  the  Committee  on  Elections,  but  it  appearing  that  certain  evidence 
could  not  be  conveniently  obtained  except  by  pi-ococding  to  New  Jer- 
sey, the  committee  asked  instructions  of  the  House.  After  debate,  in 
which  the  proposition  to  send  a  commission  to  the  State  where  the 
election  oi».curred  was  characterized  as  a  dangerous  precedent,  the  mat- 
ter was  laid  on  the  ta>)lo,  and  some  time  later,  the  committee  present- 
ing another  repoil,  apparently  Imsed  on  the  evidence  first  obtained, 
the  House  decided  that  the  sitting  members  were  entitled  to  their  seats. 
The  question  of  the  propriety  of  hearing  counsel  was  also  rained, 
but  no  decision  reached. 

[C.  &  H.,  38-44.] 
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SECOHD  CONORESS,  1791-1793. 

Committee  on  Elections. 
Mr.  LiYERMOBE,  Mr.  Bourne,  Rhode  Island, 

BOUDINOT,  HiLLHOUSE, 

Giles,  Steele, 

Mr.  Gerry. 

Cases, 

{X\  John  F.  Mercer,  Marylcmd. 

(2)  James  Jackson  vs,  Anthony  Wayne,  Georgia. 

(1)  Mercer. 

Hesignation  sent  to  State  eicecutive. 

William  Pinkney  had  been  returned  as  a  member  from  Maryland, 
but  the  question  of  residence  having  been  raised  against  him  he  sent 
his  resignation  to  the  governor,  who  thereupon  issued  a  writ  for  an 
election  to  fill  the  vacancy.  John  F.  Mercer  having  been  returned  as 
elected,  it  was  decided  after  debate  that  he  was  entitled  to  the  seat. 

[C.  &H.,  44-46.] 

(2)  Jackson  vs.  Wayne. 

Irregularities  amd  corruptiati.     Seat  declared  vacant. 

Contestant  charged  (1)  "that  the  election  in  Effingham  County  was 
contrary  to  law,  teing  held  under  the  inspection  of  three  persons,  one 
of  whom  only  was  a  justice  of  the  peace,  although  the  law  requires  that 
all  three  should  be  justices;  (2)  tnat  there  were  9  more  votes  given 
than  there  were  voters  duly  qualified  in  the  county;  (3)  that  the  votes 
of  Glynn  County  were  suppressed,  the  return  of  them  having  been 
committed  to  the  Hon.  Judge  Osborne,  who  had  undertaken  to  ti-ansmit 
them  to  the  governor,  but  instead  thereof  had  convoyed  them  to 
Anthony  Wayne,  the  sitting  member;  (4)  that  after  the  closing  of 
the  legal  poll  of  the  countv  of  Camden  the  return  of  the  votes  (being 
15  for  General  Wayne  and  10  for  General  Jackson,  the  petitioner)  was 
delivered  to  Judge  Osborne,  the  presiding  officer,  who,  with  some  other 
persons,  did  afterwards  hold  a  second  election,  and  augmented  the  votes 
considerably  in  favor  of  General  Wayne;  (5)  undue  and  corrupt 
practices  at  the  election,  jis  the  setting  down  the  names  of  persons  as 
voters  who  were  not  present,  and  the  keeping  back  of  the  tax  return 
for  the  county  of  Camden,  which  was  the  only  check  upon  persons 
offering  to  vote." 

Testmiony  was  taken  by  deposition  for  the  first  time  in  this  case. 
The  House  passed  a  special  resolution  providing  that  depositions  might 
be  taken  within  a  specified  time  and  before  specified  officers,  and  tnat 

vva^tek "'^^^'*^'®  ^^  behalf  of  the  petitioner  should  be  confined  to  the  proof 

seat  of  ^  ^  charges  contained  in  his  petition. 

ther  teJ^^^'^^^^'  proceeded  in  the  House  (sitting  in  Committee  of  the  Whole), 

«ro^  „^  ^??^court,  and  counsel  were  heard  for  both  sides, 
was  sought  u 
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On  the  trial  the  petitionor  oflFered  in  evidence  the  decisions  and  pro- 
c^edin^  of  the  senate  and  house  of  representatives  of  Geor^a  in  the 
impeachment  of  Judge  Osborne,  so  far  as  they  bore  upon  the  matters 
complained  of  in  this  case,  but  the  House  refused  to  receive  them,  as 
well  as  certain  other  evidence  offered  which  did  not  bear  upon  the 
specific  charges  made  in  the  petition. 

A  resolution  was  first  passed  unanimously  declaring  that  the  sitting 
member  was  not  elected,  and  then,  after  a  lon^  debate  upon  the  ri^ht 
of  General  Jackson  to  the  seat,  a  second  resolution  was  passed  declarmg 
the  scat  vacant. 

[C.  &H.,  47-08.] 
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THIED  CONORESS,  1793-1795. 

Cirm^nittea  on  JEhctioH'S^  Jiratt  Hessian, 

Mr.  William  Smith,  Mr.  Lee, 

Shearjashul  Bourne,  Dayton, 

Irwine,  Gordon, 

Mr.  Macon. 

Cases. 

(1)  Henry  Latimer  vs,  John  Fatten,  Delaware. 

(2)  Henrv  K.  Van  Rensselaer  vs.  John  E.  Van  Allen,  New  Yifrk. 

(3)  Abraham  Trigg  m.  Francis  Preston,  Virginia. 

Committee  mi  Elections ^  second  session, 

Mr.  Drayton,  Mr.  Lee, 

Hillhouse,  Macon, 

Dent,  Hunter. 

Ca»es. 

(4)  James  White,  Southwestei^n  Territory. 

(5)  Benjamin  Edwards,  Maryland. 

(1)  Latimer  vs.  Patton. 

Question  of  legal  form  of  ballots.     Dedsiofi  i/n  favor  of  contestant. 

The  law  of  Delaware  provided  (the  State  being  entitled  to  one  mem- 
ber of  Congress)  that  every  person  offering  to  vote  ''shall  deliver  in 
writing,  on  one  piece  of  paper,  the  names  of  two  persons,  inhabitants 
of  the  State,  one  of  whom,  at  least,  shall  not  be  an  inhabitant  of  the 
same  county  with  himself."  The  judges  of  election  in  some  of  the 
counties  rejected  ballots  containing  the  names  of  two  persons,  neither 
of  whom  was  an  inhabitant  of  the  same  count}^  with  the  voter,  and  in 
some  of  the  other  counties  counted  ballots  containing  but  one  name. 
The  committee  reported  and  the  House  held  that  the  tickets  rejected 
should  have  been  counted,  and  the  tickets  containing  only  one  name 
should  have  been  rejected.  This  would  give  the  majority  to  Latimer, 
and  he  was  accordingly  seated. 

The  testimony  was  taken  by  commissioners  under  a  special  resolu- 
tion of  the  Committee  on  Elections.  This  seems  to  have  been  the  first 
case  where  the  trial  first  took  place  before  the  Committee  on  Elections. 
The  testimony  taken  was  transmitted  to  the  committee  instead  of  to 
the  Speaker,  and  the  committee  for  the  first  time  reported  a  state  of 
facts  and  their  conclusions  on  them.  Their  report  was  committed  to 
the  Committee  of  the  Whole  House,  accompanied  with  a  written  argu- 
ment by  the  sitting  member,  and  on  the  trial  in  the  House  the  argu- 
ment was  based  on  the  report  of  the  committee  and  statement  of  the 
sitting  member  as  well  as  on  the  depositions. 

The  decision  of  the  committee  was  sustained  bv  a  vote  of  57  to  31. 

[C.  &  H.,  69-72.] 
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(2)  Van  Rensselaer  ^?^.  Van  Allen. 

LTegulariti^s  in  the  el^tioii  and  returns.  Decision  in  favor  of 
sitting  member. 

The  seat  was  contested  on  the  grounds  that  in  one  town  more  votes 
were  actually  cast  for  petitioner  than  were  canvas8ed  and  returned  for 
him;  in  another,  the  box  was  not  locked  as  required  by  law, and  in 
another,  the  ballot  l>ox  was  for  some  time  in  the  possession  of  the 
sitting  member  without  warrant  of  law. 

The  committee  reported  that,  accoixling  to  the  law  of  the  State  of 
New  York,  the  fact  tnat  more  votes  were  cast  for  petitioner  in  a  town 
than  were  returned  for  him  could  not,  if  proved,  be  sufficient  to  set 
aside  the  vote  of  the  town,  and  that  the  other  allegations  were  also 
immaterial,  as  even  if  the  votes  of  these  towns  should  be  set  aside 
there  still  remained  a  majority  for  the  sitting  member. 

The  House  disagreed  to  the  report  of  the  committee,  but  on  what 
ground  it  is  difficult  to  tell,  as  a  resolution  embodying  substantially 
the  same  findings  was  passed  inunediately  afterwards. 

The  debate  wiis  largely  ujwn  the  question  of  how  far  the  laws  of  the 
State  of  New  York  were  binding  on  the  House,  and  what  effect  partial 
corruption,  if  proved,  would  have  on  the  validity  of  the  whole  elec- 
tion. The  opinion  of  the  committee  was  stated  to  be  that  if  the  major 
Sart  of  the  votes  was  unaffected  by  corruption  the  result  should  be 
eteiinined  from  such  major  part. 

[C.  &  H.,  73-77.] 

(3)  Trigg  vh,  Prkston. 

Irre(j ulnrlties  mid  rnHitary  interferenea,  Tim  committee  recomviended 
that  the  scat  he  vacated^  hut  the  noose  decided  in  favor  of  the  sitting 
memhcr. 

The  election  was  contested  on  the  ground  that  the  sheriffs  in  two 
counties  had  adjourned  the  \>o\\  for  a  day,  and  that  in  another  cx)unty 
United  States  troops,  under  the  command  of  a  brother  of  the  sitting 
member,  had  violently  interfered  with  the  election. 

The  committee  found  that  the  adjournment  of  the  polls  by  the  sheriffs 
was  within  the  discretionary  powder  given  them  by  the  Virginia  law. 

As  to  the  county  where  military  interference  was  charged,  it  appeared 
that  Capt.  William  Preston,  brother  and  agent  at  the  election  of  the 
sitting  member,  was  quartered  near  the  voting  place  with  60  or  70 
Federal  troops,  of  which  he  had  command.  On  the  day  of  the 
election  the  troops  were  marched  in  a  l>ody  twice  or  three  times  around 
the  court-house,  and  pamded  in  front  of  and  close  to  the  door  thereof. 
The  troo[>s  were  allowed  to  vote,  and  voted  genemlly  in  favor  of  the 
sitting  mem})er,  but  their  votes  were  thrown  out  l)y  the  returning 
officers.  Some  of  them  threatened  to  beat  any  person  who  should  vote 
in  favor  of  the  petitioner.  One  of  the  soldiers  struck  and  knocked 
down  a  magistrate.  Three  soldiers  stood  at  the  door  of  the  court- 
house and  refused  to  admit  a  voter  })ecause  he  declared  ho  would  vote 
for  the  petitioner.  There  were  altercations  between  the  soldiers  and 
the  country  i>eople,  which  terminated  in  a  violent  affray  after  the  polls 
were  closed.  Most  of  the  soldiers  seem  to  have  l>een  unarmed,  except 
the  captain,  who  had  his  sword. 
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The  only  proof  that  anyone^  was  actually  prevented  from  voting  was 
hearsay  evid^ce,  but  the  committee  thought  it  very  probable  that 
some  were,  and,  as  the  majority  returned  for  the  sitting  member  was 
only  10,  recommended  that  the  election  be  set  aside. 

The  case  was  debated  for  three  days,  the  arguments-in  favor  of  sit- 
ting member  being  chiefly  that  Southern  elections  should  not  be  judged 
by  the  standard  of  the  Extern  States;  that  riots  and  intimidation  were 
an  established  custom  and  quite  a  matter  of  course  in  all  Southern 
elections;  and  that  the  election  in  question  was  much  less  disturbed  than 
many  others  in  regard  to  which  there  was  no  question.  (For  a  curious 
description  by  a  Southern  member  of  what  he  alleged  to  be  the  ordi- 
nary election  practices  in  his  section  at  this  time,  see  the  speech  of  Mr. 
Smith,  of  Maryland,  quoted  in  C.  &  H.,  82-83.) 

The  resolution  reported  by  the  committee  was  defeated,  and  the  sit- 
ting member  confirmed  in  hts  seat.^ 

[C.ifcH.,  78-84.] 

(4)  White. 

Ouesticm  of  right  of  Southwestern  Territory  to  he  represented  hy  a 
Delegate,     delegate  admitted, 

^y  the  ordinance  of  1787  for  the  government  of  the  Territory 
Northwest  of  the  Ohio  the  Territory  was  given  authority,  so  soon  as 
it  should  have  a  population  of  5,000  free  male  inhabitants,  to  elect  a 
general  assembly,  which  should  elect  a  "Delegated  Congress^'*'*  who 
should  have  a  seat  in  Congress^viMh  a  right  of  debating  but  not  of  voting. 
By  the  act  of  2d  April,  1790,  the  same  privilege  was  given  to  the  Ter- 
ritoi*y  Southwest  of  the  Ohio.  Mr.  Wnite  was  elected  a  Delegate  by 
the  legislature  of  this  Territoiy ,  and  applied  for  a  seat  in  the  House  of 
Representatives.  The  committee  found  nis  election  in  accordance  with 
the  ordinance  for  the  government  of  the  Territory,  and  recommended 
that  he  be  admitted.  After  considerable  debate  the  House  sustained 
the  report  of  the  committee.  There  were  objections  to  his  admission 
on  the  ground  of  the  unconstitutionality  of  the  law,which  provided  for 
the  creation  of  a  new  soil  of  member  not  provided  for  in  the  Consti- 
tution, and  also  on  the  ground  that,  having  been  elected  by  the  legisla- 
ture and  as  a  ''Delegate  to  Congress^'^  his  place  was  more  properly  in 
the  Senate  than  in  the  House. 

It  was  decided  that  the  Delegate  could  not  be  required  to  take  the 
oath  exacted  of  members.  During  the  session  a  bill  was  passed  allow- 
ing him  pa}'  and  the  privilege  of  franking  letters  as  a  member. 

[C.  &H.,  85-91.] 

(5)  Edwards. 

Right  of  resignation  to  tfte  govemiyt',  aiid  question  of  credimtiah 
necessary  to  entitle  one  to  take  hi^i  seat  as  a  laemhev  of  tlie  Hf/use. 

Uriah  Forrest,  a  member  from  the  State  of  Maryland,  sent  his 
resignation  to  the  governor  of  Maryland,  and  sent  to  the  Speaker 
a  letter  informing  him  of  his  resignation,  and  of  the  election  of  Ben- 
jamin Edwards  as  his  successor.     This  letter,  and  one  from  the  clerk 

*  The  House  at  the  same  session  passed  a  bill  designed  U>  prevent  uiiliUiry  inter- 
ference at  elections,  but  it  was  rejected  by  the  Senate. 
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of  the  council  of  Maryland  to  said  Edwards,  informing  him  that  a  cer- 
tificate of  election  had  l)een  forwarded  to  the  Speaker,  were  laid  before 
the  House  and  referred  to  the  Committee  on  Elections,  which  reported 
that  the  credentials  were  insufficient.  The  report  was  laid  on  the 
table,  and  some  time  later,  the  certificate  of  election  having  arrived, 
it  was  referx*ed  to  the  committee,  on  whose  reconmiendation  Mr. 
Eklwards  was  admitted  to  the  seat. 
[C.  &  H.,  D2-iM:.] 
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FOIJETH  CONORESS,  1795-1797. 

Com/ndttee  on  Elections. 

Mr.  Venable,  Mr.  Dearborn, 

Dent,  Harper, 

KiTTEBA,  Blount, 

Mr.  Swift. 

CdHes, 

1)  John  Richards,  Pennsylvania. 
,2)  John  Clopton,  Virgima, 

(3)  Matthew  JLy on  vs,  Israel  Smith,  Vermont. 

(4)  John  Swanwick,  PennsyVcania. 

5)  Joseph  B.  Varnum,  Massachusetts. 

6)  David  Bard,  Pennsylvania. 

(1)   RiGHABDS. 


Irregularities  in  returns.     Seat  given  petitioner. 

At  the  time  of  the  election,  in  October,  1794,  a  large  nmnber  of  the 
inhabitants  of  Pennsylvania  were  absent  on  the  '*  Western  expedi- 
tion." A  special  Jaw  was  passed  by  the  State  le^slature  providing 
that  elections  should  be  held  in  the  Army  on  the  same  day  as  in  the 
districts,  the  returns  to  be  sent  to  the  prothonotaries  of  the  respec- 
tive counties  by  the  10th  of  November,  and  to  be  delivered  by  them 
on  that  day  to  the  county  judges,  and  that  the  district  judges  should 
meet  on  the  15th  of  November  to  canvass  the  county  returns.  On  the 
10th  of  November  only  one  militia  return  had  arrived.  Counting  this 
and  the  regular  returns  would  give  James  Morris  1,648  votes  and  peti- 
tioner, John  Richards,  1,635.  But  between  November  10  ana  15 
another  militia  return  was  received  and  canvassed.  If  this  were 
counted,  the  vote  would  be  Morris,  1,706;  Richards,  1,791. 

Some  months  afterwards  (January  18,  1795)  papers  were  filed  with 
the  secretary  of  state  purporting  to  be  another  regimental  return,  but 
unaccompanied  by  any  list  of  voters  and  not  appearing  to  have  been 
examinea  by  the  county  judges.  If  this  should  be  counted  with  pre- 
vious returns,  the  vote  woula  be  Morris,  1,797;  Richards,  1,791. 

In  the  first  case  Morris  would  be  elected,  in  the  second  Richards, 
and  in  the  third  Morris. 

The  governor  refused  to  decide  the  question,  and  no  certificate  was 
issued.  Before  the  meeting  of  Congress  Mr.  Morris  died,  and  Mr. 
Richards  memorialized  the  House  for  the  seat.  The  committee  first 
reported  that  no  returns  not  made  within  the  time  prescribed  hy  law 
should  be  counted,  and  counting  the  vote  regularly  returned  (accord- 
ing to  first  statement  above)  it  would  appear  that  Morris  was  elected, 
and  accordingly  a  new  election  was  recommended.  The  report  was 
recommitted  without  specific  instructions,  and  the  committee  made  a 
second  report  recommending  that  the  return  received  between  Novem- 
ber 10  and  15,  and  regularly  examined,  should  be  counted,  but  that 
the  return  received  in  January,  being  substantially  defective,  having 
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never  been  examined  by  the  county  judges,  and  being  unaccompanied 
by  a  list  of  voters,  should  be  rejec^ted.  This  would  give  the  seat  to 
petitioner  (see  second  statement  above).  In  addition,  18  of  the  votes 
for  Morris  in  the  army  return  regularly  made  and  first  counted  were 
illegal,  16  not  appearing  on  the  tax  lists  and  2  being  given  by  proxy. 
The  report  was  sustained,  and  Mr.  Bichards  admitted  to  a  seat. 
[C.  &H.,  95-100.] 

(2)  Clopton  (more  i)roperly  Basset  '^w.  Clopton). 

DijCiJfion  infm'^yr  nf  Hitting  memher. 

The  committee  examined  the  question  of  illegal  votes,  and  after 
deducting  all  the  votes  of  unqualihed  persons  from  the  respective  can- 
didates reported  that  Clopton  had  a  majority  of  the  remainder  and 
was  entitled  to  the  seat.     The  House  concurred. 

There  is  no  further  information  available  in  regard  to  this  case. 

[C.  &  H.,  101.] 

(3)  Lyon  /'.v.  Smith. 

Failure,  to  notify  certain  town^  of  tht  di^ction.  Decision  in  fa/oor  of 
sittimj  'tnemher. 

At  the  first  election  no  candidate  received  a  majority  of  the  votes, 
and  notice  was  accordingly  given,  under  the  Vermont  statute,  of  a  sec- 
ond election.  The  sitting  member  was  elected  at  the  second  election 
by  a  majority  of  21  votes,  but  two  towns  which  had  ffiven  15  votes  at 
the  previous  election — 12  for  the  sitting  meml>er  and  3  for  his  oppo- 
nent— failed  to  receive  notice  of  the  election,  which  was  contested  on 
this  ground.  Tlie  (•onnnittee  reported  that  the  votes  of  these  tovms 
being  insufficient  to  change  the  result  if  all  cast  for  the  petitioner,  the 
failure  to  notify  them  should  not  invalidate  the  election.  It  appeared 
that  evidence  had  be(»n  taken  iX2*(trte  by  the  petitioner  tending  to  show 
that  there  were  enough  voters  in  these  towns  to  have  changed  9ie  result 
of  the  election,  which  evidence  had  l>een  excluded  by  the  committee. 
An  effoi-t  was  made  to  recommit  the  report  to  the  committee  for  the 
urpose  of  instituting  an  inquiry  into  the  facts  sought  to  be  established 
yy  the  excluded  testimony,  and  the  case  was  finally  postponed,  appar- 
ently for  the  purpose  of  enabling  the  petitioner  to  present  further 
testimony.  On  again  taking  up  the  case  a  ^'second  report"  (minority 
report?)  of  the  committee  was  considered,  in  which  it  appeared  that 
from  the  depositions  on  file  there  were  shown  to  be  36  voters  in  the  two 
towns.  A  petition  had  been  received  from  20  of  these  voters  stating 
that  they  would  have  voted  for  the  petitioner,  but  this  would  still 
leave  the  sitting  meni})er  a  majority  of  1,  and  there  were  contrary 
affidavits  from  some  of  the  voters.  ^The  title  of  Mr.  Smith  to  his  seat 
was  finallv  confirmed. 

[C.  &  ll.,  101-111.  J 

(4)  SWANWICK. 

A  petition  of  sundry  citizens  of  Philadelphia,  contesting  the  election 
of  John  Swanwick,  was  presented,  but  the  conuuittee  reported  that 
the  ix^titioners  had  entirely  failed  to  supjwrt  their  allegations,  and  had 
formall}'  al)andoned  them.  It  does  not  appear  what  were  the  grounds 
of  contest. 

[C.  &H.,  112.  J 
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(5)  Varnum. 

IlUxial  vot'es  and  votes  hyproooy.  Question  of  certainty  of  allegations 
required.     Decision  in  favor  of  sitting  inemher. 

The  election  of  Mr.  Varnum  was  contested  by  a  petition  from  sundry- 
citizens  of  Massachusetts  on  the  ground  that  votes  had  been  given  for 
him  by  proxy  and  b3r  persons  not  qualified  to  vote.  The  committee 
asked  the  House  for  instructions,  and  it  was  resolved^  that  the  allega- 
tion that  votes  were  given  by  proxy  was  sufficiently  certain  without 
giving  the  names  of  the  voters,  but  tiiat  the  allegation  that  votes  were 
given  by  unqualified  persons  was  not  sufficient  without  the  names. 

It  was  moved  that  the  Committee  on  Elections  be  instructed  to  pre- 
scribe a  mode  whereby  evidence  might  be  taken,  but  the  motion  was 
defeated.    The  next  session  a  report  was  filed  setting  forth  that  the 

Eetitioners  had  failed  to  prosecute  their  case,  but  the  sitting  member 
ad  produced  evidence  to  show  that  the  election  in  the  town  complained 
of  was  conducted  with  the  utmost  fairness,  and  that  the  only  irregu- 
larities were  at  other  places  and  in  the  interest  of  another  candidate. 
The  report  closed  with  a  condemnation  of  the  petitioners,  as  excited 
by  malevolence  in  their  contest.  This  was  amended  by  the  House  by 
substituting  expressions  of  compliment  to  the  sitting  member,  and 
the  report  so  amended  was  agreed  to. 
[C.  &H.,  112-116.] 

(6)  Bard. 

Returns  iMule  after  tlie  legal  time.  Decision  in  fatxyr  of  sitting 
meinhei\ 

This  case  appears  to  have  been  the  result  of  an  ex  officio  investiga- 
tion bv  the  committee. 

The  district  judges  attempted  to  get  together  on  the  third  Tuesday 
in  October  and  the  15th  of  November,  the  legal  times  for  the  making 
of  their  returns,  but,  apparently  owing  to  some  misunderstanding,  did 
not  all  meet  until  the  1st  of  May,  when  they  returned  David  Bard  as 
having  the  highest  number  of  votes.  On  account  of  this  informality 
in  the  time  of  the  return,  the  committee  obtained  the  original  county 
returns,  on  which  the  district  return  was  founded.  These  confirmed 
the  district  returns,  and  the  conwuittee  accordingly  reported  that  Mr, 
Bard  was  entitled  to  his  seat.    The  House  agre^  to  the  report. 

[C.  &H.,  116,117.] 
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FIFTH  CONORESS,  1797-1799. 

Coinmittee  on  Elect'lons. 

Mr.  CoiT,  Mr.  Dent, 

Varnum,  Harrison, 

John  Williams,  Baldwin, 

Mr.  Hartley. 

(1)  Robert  Rutherford  vs.  Daniel  Morgan,  Virginia. 

Illegal  "tjotes  and  hrihery.     Daemon  in  favor  of  sitting  nunnher. 

The  petitioner  alleged  that  vote«,  illegal  on  account  of  the  nonresi- 
dence  of  the  voters,  were  given  for  sitting  member  suflScient  in  number 
to  overcome  the  majority  returned,  and  that  money  was  promised  by 
the  sitting  member  or  fiis  friends  for  "meat,  drinK,  wagon  hire,  and 
other  acts  of  briber}^  and  corruption,"  with  the  result  that  the  free- 
dom and  purity  of  the  election  was  greatly  interfered  with  by  disorder 
and  carousals. 

The  committee  prescribed  a  mode  of  procedure  similar  to  that  pre- 
scribed in  the  case  of  Latimer  vh,  Patton,  with  the  additional  provi- 
sions that  the  parties  should  give  each  other  notice,  at  least  ten  days 
before  taking  any  testimony,  of  the  names  of  the  persons  to  the  legal- 
ity of  whose  voters  they  meant  to  object,  and  that  the  testimony  of  the 
petitioner  should  be  confined  to  the  facts  stated  in  the  specification  by 
nim  handed  to  the  committee. 

The  testimony  having  been  taken,  the  committee  reported  that  it 
was  wholly  insufficient  to  support  the  allegations  of  the  memorial. 
The  House  concurred  in  the  report. 

[C.  &H.,  118,  119.] 


SIXTH  CONOBESS,  179»-1801. 

Committee  on  Elactixms. 

Mr.  Dana,  Mr.  Henderson, 

Sumter,  Gordon, 

KiTTERA,  Bailey, 

Mr.  New. 

There  were  no  CAses  in  the  Sixth  Congress. 
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SEVEVTH  CONORESS,  1801-1803. 

Cornnilttee  an  Jilections^  Jinst  8essio7i, 

Mr.  MiLLEDGE,  Mr.  Hanna, 

Tenney,  Stanley, 

CoNDiT,  Taliaferro, 

Mr.  Dennis. 

Case. 

(1)  Narsworthy  Hunter,  Mississippi  Territory, 

Committee  an  Elections^  second  session, 

Mr.  Bacon,  Mr.  Elmer, 

Tenney,  Stanley, 

CoNDiT,  New, 

Mr.  Dennis. 

Cases, 

(2)  John  P.  Van  Ness,  New  York, 

(3)  Paul  Fearing,  Northwestern  Territory. 

(1)  Hunter. 

Right  oj^  Mississippi  Territory  to  send  Delegate  to  Congress,  Dele- 
gate adymtted  to  House. 

By  acts  of  1798  and  1800  Congress  extended  the  provisions  of  the 
ordinance  of  1787  for  the  government  of  the  Northwest  Territory  to 
Mississippi  Territory,  including  the  right  to  elect  a  general  assembly, 
which  snould  elect  a  "Delegate  to  Congress."  Mr.  Hunter,  having 
been  elected  bv  the  genei^al  assembl}-  or  Mississippi  Territor}^  pre- 
sented his  credentials  to  the  House  of  Representatives.  They  were 
referred  to  the  Committee  on  Elections,  which  reported  that  the  Ter- 
ritory had  a  right  to  elect  a  Delegate  and  that  Mr.  Hunter's  credentials 
were  regular.     He  was  admittea  to  his  seat. 

[C.  &H.,120,  121.] 

(2)  Van  Ness. 

Acceptance  hy  niemher  of  office  under  United  States.     Seat  vacated, 

Mr.  Van  Ness,  a  Representative  from  the  State  of  New  York,  had, 
during  the  recess  of  Congress,  accepted  the  office  of  major  of  the  militia 
of  the  District  of  Columbia.  On  the  reconvening  of  Congress  the 
Committee  on  Elections  were  instructed,  on  motion  of  Mr.  Davis,  of 
Kentucky,  to  inquire  whether  the  acceptance  of  such  office  did  not 
vacate  the  seat  of  Mr.  Van  Ness.  The  committee  reported  that  the 
acceptance  of  a^iy  office  under  the  Government  rendered  a  member 
incapable  of  further  holding  a  seat  in  Congress.  Mr.  Van  Ness  argued 
that  the  provision  of  the  Constitution  was  only  intended  to  apply  to 
civil  officers,  and  should  not  deprive  an  officer  of  the  Territorial  mil- 

H  .Doc.  510 i 
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itia  of  the  privilege  of  membership  which  was  not  denied  to  officers 
of  State  militias.     The  House  vacated  the  seat  by  a  unanimous  yea  and 
nay  vote. 
[C.&H.,  122-127.] 

(3)  Fearing. 

Terrltirnj  encted  into  a  State.     Dehijatv  atUl  retained  hin  seat. 

The  Northwestern  Territory  had  been  erected  into  the  State  of  Ohio, 
and  the  Committee  on  Elections  were  instructed  to  inquire  whether 
the  seat  of  the  Territorial  Delegate  did  not  thereby  become  vacant. 
The  committee  reported  that  the  Delegate  was  still  entitled  to  his  seat. 
The  report  was  ordered  to  lie  on  the  table,  and  the  Delegate  having 
already  taken  his  seat,  he  was  thus  permitted  to  retain  it. 

[C.  &  H.,  127,  128.J 
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EIGHTH  COHGBESS,  1803-^1805. 

Committee  on  Idectimui^  first  aesKum. 

Mr.  FiNDLEY,  Mr.  Vabnum, 

GoDDARD,  Livingston, 

Matthew  Clay,  Kennedy, 

Mr.  Hunt. 

Cdses, 

(1)  Andrew  Moore  vs.  Thoiiia«  Lewis,   Virginia. 

(2)  Duncan  McFarland  vs.  Samuel  D.  Purviance,  North  Carolina. 

(3)  Samuel  J.  Cabell  vs.  Thomas  M.  Randolph,  Virginia. 

Comviittee  on  KlectiA/ns^  secoTid  session. 

Mr.  FiNDLEY,  Mr.  Eppes, 

Varnum,  Clagett, 

Livingston,  Elmer, 

Mr.  Kenedy. 

Case. 

(4)  John  Hogc,  Pennsylvania. 

(1)  Moore  vs.  Lewis. 

Illrgnl  i}otes.     Scat  gi/oen  to  petitvytunr. 

The  conimfttce  reported  that  a  hirge  number  of  votes  on  both  sides 
were  given  by  persons  not  qualified  to  vote.  What  the  disqualitieation 
was  or  by  what  evidence  it  was  established  does  not  appear.  Deduct- 
ing from  the  vote  of  each  candidate  the  votes  cast  for  him  by  unqualified 
voters,  a  majority  of  the  remainder  were  cast  for  i>etitioner,  and  the 
committee  reported  that  he  was  entitled  to  the  seat.  The  House  sus- 
tained the  report  and  Mr.  Moore  took  his  seat.  Counsel  were  heard 
at  the  bar  of  the  House  in  this  case. 

[C.  &  H.,  128-130.] 

(2)  McFarland  vs,  Purviance. 

Odth  not  taken  hy  officers  of  eUction.,  and  other  irreg\dmnties.  Part 
of  the  teAt'unmiy  taken  loithout  legal  notice.  Sitting  juemher  retained 
his  Stat. 

Petitioner  charged  that  the  officern  of  election  in  Montgomery 
County  refused  to  take  the  oath  prescribed  by  law,  and  that  there 
were  irregularities — of  what  nature  does  not  appear — in  Cuml)erland 
County.  The  testimony  in  regard  to  Montgomery  County  was  legallvj 
taken  under  the  act  of  1707  m  the  presence  of  a  voluntar}^  agent  < 
the  sitting  member.  It  established  tlie  fact  that  the  election  office] 
refused  to  take  the  oath,  and  the  committee  reconmiended  that  the  voi 
of  the  county  be  thrown  out.  The  first  testimony  in  rega^^^^^um^^ 
berland  County  was  taken  after  legal  notice  and  in  the  pi 
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same  voluntary  agent  of  the  sitting  member.  It  was  not  sufficient  to 
overthrow  the  vote  of  the  county.  Notices  to  take  further  testimony 
were  served  on  the  agent  of  the  sitting  meml)er  who  had  previously 
attended,  and  were  also  forwarded  to  the  sitting  member  himself,  who 
was  in  Congress,  but  did  not  reach  him  in  time  for  him  to  attend.  His 
agent  did  not  attend. 

Part  of  the  tostinion}'  was  taken  by  magistrates  not  named  in  the 
notification,  and  was  not  properly  certitiea.  A  part  appeared  to  be 
in  the  handwriting  of  the  petitioner.  On  these  grounos  the  commit- 
tee excluded  the  testimony,  and  the  remaining  evidence  not  being 
sufficient  to  overthrow  the  vote  of  Cumberland  County  the  conimittee 
recommended  that  the  sitting  member  be  allowed  to  retain  the  seat  in 
spite  of  the  rejection  of  Montgomery  County.  No  action  was  ever 
had  on  this  case  in  the  House. 

[C.  &  H.,  131-133.  J 

(3)  Cabell  vs,  Randolph. 

Ca^a  dismissal  hecauae  not  proi<einUed  with  reas<mahle  diligence. 

The  election  seems  to  have  l)eeu  contested  on  the  ground  of  illegal 
votes.  The  memorial  was  presented  October  18,  1803.  On  October 
13  and  November  3,  1803,  and  January  5,  1804,  the  petitioner,  by  let- 
ter, requested  that  the  determination  of  the  case  be  delayed  until  he 
could  procure  testimony.  The  land  lists  and  most  of  the  voting  lists 
were  missing.  Afterwards  he  was  notified  to  appear  before  the  com- 
mittee, but  did  not  comply  with  the  notification,  and  on  March  9, 1804, 
the  committee  reportea  that  there  was  nothing  in  the  papers  on  file 
invalidating  the  right  of  the  sitting  member  to  hb«  seat,  and  i"ecom- 
mending  that  he  be  confirmed  in  his  title.  No  action  was  taken  by  the 
House. 

[C.  &  H.,  134.] 

(4)  Hook. 

Pinner  of  (jon-rnor  to  preHcrihi:  time  of  hjUinuj  thctiim  t^>  Jill  vticancy, 
DcciHum  in  faror  of  alttitHj  mfunht^r, 

William  Iloge,  a  member  from  Pennsvlvania,  resigned  his  seat  to 
the  governor  oiih'  a  few  days  l)efore  the  election  for  presidential  elec- 
tors, in  November,  1S()4.  The  legistature  of  Pennsylvania  had  pre- 
scri])ed  no  time  for  the  holding  of  elections  to  fill  vacancies,  and  so 
the  governor  issued  writs  for  an  election  to  )>e  held  at  the  same  time 
and  plaiH^s,  and  by  tin*  .same*  ofticers,  lus  the  election  for  Presidential 
electors.  The  notice*  was  pronmlgated  in  the  district  only  one  day 
before  the  ehn'tion,  and  most  of  the  voters  seem  not  to  have  received 
actual  notice  until  the  day  of  election  at  the  jwUing  places.  It  being 
genemll y  understood  that  tlnue  was  no  doubt  of  the  result  of  the  elec- 
tion for  Presidential  electors,  the  number  of  voters  attending  at  the 
polls,  and  conseciuently  receiving  actual  notice  of  the  election  to  fill 
the  vacancy  in  Congress,  was  small.  John  Hoge  received  a  majority 
of  the  votes  cast,  and  claimed  the  seat.  A  memorial  was  presented 
contesting  his  election,  and  referred  to  the  Committee  on  Elections, 
which  reported  in  favor  of  giving  the  seat  to  Hoge. 

The  report  contended  that  though  it  was  the  duty  of  the  legislature 
to  enact  laws  prescribing  the  tiuie,  manner,  and  place  of  holding  elec- 
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tions  to  fill  vacancies,  no  such  law  had  been  passed,  and  the  governor, 
in  Pennsylvania,  as  in  other  States,  had  been  in  the  habit  of  fixing 
the  time  of  election  in  the  writs  of  election  which  he  was  recjuired 
under  the  Constitution  to  issue.  If  this  election  was  not  valid,  no 
election  could  be  held  to  fill  the  vacancy  until  the  legislature  should 
pass  a  law  providing  for  holding  it.  The  law  of  the  State  required 
thirty  days^  notice  For  a  regular  election  for  members  of  Congress, 
and  fifteen  days'  notice  for  filling  vacancies  in  the  State  legislature. 
The  notice  in  this  case  was  much  shorter  than  that  rcouired  in  either 
of  these  cases,  and  shorter  than  in  ordinary  cases  would  be  considered 
reasonable,  '^yet,  considering  the  special  circumstances  connected  with 
the  election  of  John  Hoge,  and  particularly  that  the  election  took 
place  on  the  day  fixed  by  uie  State  legislature  for  the  appointment  of 
electors  for  the  State  oi  Pennsylvania,  the  committee  are  of  opinion 
that  John  Hoge  is  entitled  to  a  seat  in  this  House.'' 

Against  this  report  it  was  contended  in  debate  that  the  Constitution 
in  empowering  the  governor  to  issue  writs  to  fill  vacancies  did  not 
empower  him  to  prescribe  the  time  of  election,  for  this  would  neces- 
sanly  include  also  the  power  to  prescribe  the  place  and  manner  of  elec- 
tion, which  would  be  giving  him  a  dangerous  discretion.  While  the 
legislature  had  passed  no  law  especially  relating  to  the  filling  of  vacan- 
cies in  Congress,  the  laws  providing  for  the  regular  elections  ought 
to  control  elections  to  fill  vacancies,  at  least  so  nir  as  prescribing  the 
place  and  manner  of  election  and  the  length  of  notice  to  be  given.  In 
this  case  the  notice  given  was  unreasonably  short  and  there  were  strong 
grounds  for  believing  that  if  more  ample  notice  had  been  given  the 
result  would  have  b^n  different. 

After  being  fully  debated,  the  report  of  the  committee  was  suwtained 
bv  a  vote  of  69  to  38,  and  Mr.  Hoge  was  admitted  to  his  seat. 
"^[C.  &H.,  135-166.] 


54  DIGEST  OF  0ONT£ST£D   SLEGTION    OASES. 


NDrTH  COHGBESS,  1805-1807. 

Committ-ee  <yii  Elections, 

Mr.  FiNDLEY,  Mr.  Soiiuneman, 

Elmer,  Bldwell, 

Eppes,  Ellis, 

Mr.  Chittenden. 

CaseJK, 

1)  Thomas  Spaulding  ?;/?.  Cowles  Mead,  Georgia. 
[2)  Michael  Lcib,  PennsyloanUi, 

(1)  Spaulding  vh.  Mead. 

Yotes  not  returned  a^  the  State  law  retiuhetl  count-edlyy  the  House  and 
the  seat  given  to  2>^titioner. 

The  law  of  Georgia  provided  that  the  returns  of  Congressional  elec- 
tions should  be  forwarded  to  the  governor  within  twenty  days  after 
the  election,  and  the  result  certified  by  him  within  five  days  thereafter. 
In  this  ciuse  the  returns  from  three  counties  did  not  reach  the  governor 
within  twenty-five  days,  and  he  issued  his  ceilificsite  at  the  proper  time 
on  the  basis  of  the  returns  received,  which  showed  a  majority  for 
Cowles  Mead.  Some  time  later  returns  were  received  from  the  other 
three  counties.  They  were  in  regular  form,  the  elections  seemed  to 
have  been  regular,  and  if  the  votes  were  counted  the  petitioner,  Thomas 
Spaulding,  would  have  a  majority"  in  the  district.  jEx  parte  testimony 
was  presented  by  the  petitioner  to  show  that  the  cause  of  the  delay  in 
transmission  of  the  returns  was  a  hurricane,  which  rendered  the  roads 
impassable.  This  testimony  being  excluded  by  the  committee,  the 
pjetitioner  offered  to  procure  legal  evidence  of  the  same  fact,  and  the 
sitting  member  offered  to  procure  evidence  to  the  contrary,  but  the  com- 
mittee, deeming  the  question  inmiaterial^  declined  to  receive  further 
evidence.  The  conclusion  of  the  committ<*e  was  that  the  returns  of 
State  officers  are  onlyy>/'/;y/<^/f^rc/V  evidence  of  the  result  of  an  election, 
and  not  conclusive  on  the  House;  that  under  the  constitutional  power 
of  the  House  to  judge  of  the  elections,  qualifications,  and  returns  of 
members  it  had  the  right  to  count  these  votes,  though  not  returned  in 
due  time;  and  that  as  there  wjis  no  fraud  claimed,  and  no  irregularity 
except  the  delay  in  transmission  of  the  returns,  the  votes  ougnt  to  lie 
counted. 

As  this  wjis  the  fii>5t  case  in  which  it  was  proposed  to  change  the 
result  of  an  election  l)y  counting  votes  which  could  not  be  counted 
under  the  St4ite  law,  an  <»laborate  debate  ensued  upon  the  question  of 
the  jK)wer  of  the  House  in  the  premises.  Against  the  reix)rt  it  was 
argued  that  the  right  to  judge  and  the  rule  of  decision  are  distjnet 
things.  In  this  case  the  right  to  judge  resided  in  the  House,  but  the 
rule  of  decision  must  be  the  regulations  prescribed  by  the  States. 
Congress  has  the  ix)wer,  if  it  chooses,  to  make  or  alter  regulations  for 
holdmg  elections  tor  members  of  Congress,  but  not  for  making  returns, 
which  are  under  the  exclusive  control  of  the  States.     From  which  it 


NINTH   CONOBE8S.  65 

was  argued  that  the  right  of  the  House  to  iud^e  of  the  returns  of  its 
members  must  be  exercised  in  obedience  to  the  fixed  rules  of  the  States 
prescribing  the  manner  and  time  of  making  these  returns. 

The  arguments  in  favor  of  the  report  were  that  if  the  power  of 
judging  of  returns  were  confined  to  the  mere  judging  of  the  authen- 
ticity of  the  certificate  of  the  final  returning  officer,  it  would  be  nuga- 
tory. Under  '''returns"  are  included  everything  required  to  be  done 
by  way  of  ascertaining  and  proclaiming  tlie  result  from  the  moment 
the  election  is  closed,  and  the  power  to  judge  of  returns  must  be  a 
power  to  judge  of  the  whole  process.  The  proposition  to  count  these 
votes  was  not  a  proposition  to  set  aside  the  law  of  Georgia,  for  that 
did  not  say  that  the  House  should  not  count  the  votes,  but  only  that 
the  governor  should  not;  but  it  was  rather  giving  effect  to  the  provi- 
sions of  the  Georgia  law  where  it  had  failed  to  be  executed  by  the 
State  officers.  The  final  power  of  judging  of  the  whole  question  of 
returns  must  reside  in  the  House  or  nowhere. 

The  report  of  the  committee  was  sustained  by  a  vote  of  i^Q  to  52  and 
Mr.  Spaulding  took  his  seat. 

[C.  cfeH.,  157-165.] 

(2)  Leib. 

Petition  should  he  specific.      Case  dismissed. 

A  petition  was  presented  praying  for  the  appointment  of  a  commis- 
sion to  investigate  the  election  of  Michael  iJeib.  No  specific  charges 
of  any  illegality  in  the  election  were  made,  and  the  committee  reported 
that  on  such  a  petition  there  could  be  no  satisfactory  trial  of  the  merits 
of  the  election  in  question  and  recommended  that  the  petitioner  have 
leave  to  withdraw  his  papers.  The  report  was  agreed  to  without 
debate  or  division. 

[C.  &H.,165,  166.J 
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TEHTH  C0HGBB88,  1807-1809. 

Committee  on  Elections. 

Mr.  FiXDi.EY,  Mr.  Buike, 

D.  R.  W11J.1AMS,  Stukges, 

Matthew  Clay,  Elliott, 

Mr.  Lambert. 

(Mr.  Williams  and  Mr.  Blake  having  obtained  leave  of  absence, 
Messrs.  Marion  and  Kirkpatrick  were,  on  the  26th  of  Januar}"^,  1808, 
substituted  in  their  places  on  this  committee.) 

1)  Joshua  Barney  r/?.  William  McCreery,  Maryland. 

2)  Duncan  McFarland  vh,  John  Culpepper,  North  Carolina. 
[3)  Philip  B.  Key,  Maryhmd. 

(1)  Barney  vh,  McCreery. 

Power  of  the  St-ate  to  ft^tperadd  qualiiii^ations  to  thoste prescribed  hy  the 
Conatitutloji.  Deem  on  m  favor  of  the  sitthuj  member^  InU  direct  deci- 
sion of  the  constitutional  qutHtion  (uroided. 

Under  the  law  of  Maryland  the  town  and  county  of  Baltimore  con- 
stituted on(»  district,  which  was  entitled  to  send  two  Representatives  to 
Congress,  one  of  whom  was  required  to  l>e  a  resident  of  the  city  and 
the  other  of  the  county  of  Baltimore.  Mr.  Barney  and  Mr.  McCreery 
were  the  candidates  from  the  city,  and  Mr.  McCreer\^  having  receivM 
the  most  votes  held  the  seat,  i'he  seat  was  contested  on  the  ground 
that  he  was  not  a  resident  of  the  city.  He  had  formerly  resided  in  the 
city  of  Baltimore,  but  some  years  previous  to  this  election  had  removed 
his  familv  to  his  estate  in  the  country.  His  family  had  been  in  the 
ha))it  of  living  on  the  estate  in  the  sunmier  and  in  Washington  in  the 
winter.  He  himself  had  an  ofKce  in  Baltimore  where  he  occasionally 
slept,  and  had  also  a  room  reserved  for  him  in  the  house  of  a  friend. 
For  a  few  days  before  the  election  he  had  slept  in  Baltimore,  one  night 
in  his  office. 

The  committee  did  not  decide  the  (juestion  whether  or  not  his  legal 
residence  was  in  the  city  of  Baltimore,  but  held  that  the  law  of  Mary- 
land, superadding  the  (lualitication  of  residence  in  a  specified  place  to 
those  prescribed  bv  the  Constitution  of  the  United  States,  was  uncon- 
stitutional, and  that  Mr.  McCreery,  having  received  the  highest 
number  of  legal  votes  and  jwssessint^  all  the  qualifications  prescribed 
by  the  Constitution,  was  entitled  to  his  seat. 

This  being  the  first  occasion  on  which  it  was  projwsed  in  Congress 
to  declare  a  State  law  unconstitutional  a  very  voluminous  debate  took 

|)lace.  When  it  came  to  a  decision  of  th(*  (question  it  appeared  that  a 
arge  majority  favored  the  right  of  Mr.  McCn»erv  to  his  seat,  but 
man}'  w(M-e  unwilling  to  vote  explicitly  that  a  Stiite  law  was  unconsti- 
tutional, so  that  the  final  vote  l)v  which  Mr.  McCreery  was  confirmed 
in  his  title  to  his  seat  by  a  vote  of  SJ)  to  18  wjls  simply  on  the  question 
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of  his  title  to  the  seat,  expressly  avoiding  all  decision  of  the  grounds 
of  the  title. 

Against  the  report  it  was  argued  that  the  provision  of  the  Constitu- 
tion prescribing  the  qualifications  for  membership  was  negative  in  its 
form.  No  person  was  to  serve  as  a  Representative  who  did  not  pos- 
sess certain  qualifications,  but  this  did  not  forbid  the  requirement  of 
additional  qualifications.  Under  the  provision  that  all  powers  not 
expressly  delegated  to  the  United  States  are  reserved  to  the  States 
themselves,  or  to  the  people,  the  power  to  require  these  additional 
qualifications  was  reserved  to  the  States.  If  this  power  did  not  reside 
in  the  States  then  the  power  to  divide  themselves  into  districts  was 
also  wanting  and  the  laws  of  most  of  the  States  must  be  held  to  be 
unconstitutional  and  the  election  of  most  of  the  members  invalid. 
The  proposition  was  characterized  as  an  entering  wedge,  the  final  out- 
come of  which  would  be  the  overthrow  of  the  sovereignty  of  the 
States  and  the  destruction  of  a  republican  form  of  government.  It 
wjis  suggested  as  among  the  dangers  to  be  feared,  if  no  power  existed 
to  require  other  qualifications  than  those  prescril>ed  by  the  Constitu- 
tion, that  the  time  might  come  when  persons  of  color  would  be  elected 
to  the  House,  a  "monstrous  and  abominable  conclusion."  The  pre- 
vious case  of  Spaulding  vs.  Mead  was  explained  not  to  involve  the 
setting  aside  of  a  State  Taw,  for  in  that  case  the  execution  of  the  law 
had  been  prevented  by  an  act  of  Grod. 

In  favor  of  the  report  it  was  urged  that  the  enumeration  by  the  Con- 
stitution of  ceitain  qualifications  excluded  by  implication  all  other 
qualifications.  If  any  such  power  as  was  claimed  existed  in  the  States 
great  inconvenience  would  result  from  lack  of  uniformity,  and  the 
States  would  have  the  power  practically  to  annul  many  provisions  of 
the  Constitution.  The  powers  not  delegated  to  the  United  States  are 
reserved  to  the  States  w  fo  the -per^ple.  Powers  originally  residing  in 
the  States  are  reserved  to  the  States,  those  originallv  residing  in  the 
people  to  the  people.  Congress  was  the  creation  of  the  people,  not  of 
the  Statei},  and  the  Stjites  can  have  no  powers  in  regard  to  its  election 
not  expressly  delegated  by  the  Constitution.  Any  addition  by  the 
States  to  the  constitutional  qualifications  would  be  an  infringement  on 
the  resei'ved  right  of  the  people  to  elect  any  person  to  Congress  not 
disqualified  by  the  Constitution.  The  only  power  over  the  election  of 
Representatives  which  the  people  have  not  reserved  is  the  power  to 
prescribe  the  time,  place,  and  manner  of  the  election,  which  is  granted 
to  the  State  legislatures  or  to  Congress  by  express  delegation. 

As  above  stated,  Mr.  McCreery'  was  confirmed  in  his  title  to  his  seat 
by  a  large  majority,  but  an  explicit  decision  of  the  constitutional  ques- 
tion was  avoided.  It  seems  probable,  however,  that  a  majority  of  the 
House  believed  the  law  to  be  unconstitutional,  but  hesitated  to  declare 
it  so  bv  the  action  of  the  House.  (See  Ston%  Commentaries  on  the '  \ 
Constitution,  sees.  625,  627,  vol.  2,  p.  101,  and  Kent's  Commentaries, 
vol.  1,  p.  288,  note.)  On  another  occasion,  in  1S56,  it  was  decided  by 
an  almost  unanimous  vote  (125  to  5)  that  such  a  State  law  was  uncon- 
stitutional (Tuniey  vs.  Marshall  and  Fouke  rs,  Trumbull,  Thirty-fourth 
Congress,  1  Bart.,  167.  See,  also,  case  of  Wood  yw.  Peters,  Forty- 
eighth  Congress).  But  for  a  recent  case,  in  which  the  rule  was  reversed 
and  an  elaborate  presentation  of  all  the  precedents  given,  see  the  case 
of  Roberts,  Fifty -sixth  Congress.  ( 

[C.  &H.,  167-221.] 
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(2)  McFarland  ?w.  Culpepper. 

Electimi  officers  not  »woi*iu  New  eUction  (rrdered.  Testitnany  exparte 
rejected. 

There  being  no  law  of  Congress  directing  the  manner  of  taking  testi- 
mony in  contested  election  cases  (the  act  of  1797  was  no  longer  in 
force)  much  of  the  testimony  presented  had  been  taken  ex  parte  and 
was  rejected  by  the  conmiittee.  From  what  remained  it  appeared  that 
the  officers  of  election  in  three  of  the  five  counties  of  tiie  district, 
which  gave  a  large  majority  for  the  sitting  member,  were  not  sworn. 
There  were  some  indications,  but  no  legal  proof,  that  the  officers  were 
also  not  sworn  in  the  remaining  two  counties,  which  gave  a  large 
majority  for  the  petitioned',  but  the  committee  did  not  consider  this 

auestion  material,  holding  that  the  vote  of  two  counties  ought  not  to 
ecide  the  choice  of  five.     The  committee  excluded  the  vote  of  the 
three  counties  and  recommended  a  new  election.     The  House  con- 
curred.    Later  in  the  session  John  Culpepper,  having  been  reelected, 
took  his  seat. 
LC.  &  H.,  221-224.] 

(8)  Key. 

Inluihitafwy,  EligihUity  of  (v  Brlt'mh  penmyiu^r.  Decision  in  favor 
of  Hitting  tn  eiu  her, 

Mr.  Key  was  a  native  of  Maryland,  where  he  and  his  wife  hold  ances- 
tral estates.  In  1801  he  l)ecame  a  resident  of  the  District  of  Columbia, 
where  he  fitted  up  a  residence.  In  November,  1805,  he  purchased 
1,000  acres  of  land  in  Montgomery  County,  Md.  In  the  summer  of 
1806  he  had  a  house  suitable  for  a  summer  residence  built  on  this 
estate  in  Maryland,  and  on  September  18,  1806,  moved  into  it  with 
his  wife  and  family,  declaring  his  intention  to  make  it  his  residence. 
On  Octol)er  r>  he  was  elected  to  Congress  from  Maryland,  and  on 
October  20  he  returned  with  his  family  to  the  District  of  Columbia, 
where  he  remained  until  July  20,  1807,  when  they  returned  to  Mary- 
land, remaining  until  OctoVier  22,  and  again  returning  to  the  District 
of  Columbia.  The  house  in  which  he  lived  in  Marvland  was  suitable 
onlv  for  a  summer  residence,  and  when  he  moved  into  it  he  left  his 
residence  in  the  District  of  Columbia  furnished  in  its  usual  style. 

The  committee  re])orted  that  on  this  state  of  facts  he  was  an  inhabi- 
tant of  the  Stiite  at  the  time  he  was  chosen,  and  was  entitled  to  his  seat. 

During  the  discussion  of  the  case  the  charge  was  made  that  Mr.  Key 
was  a  British  pensioner.  It  was  objected  that  this  charge  was  not 
among  the  specifications  in  the  petition  of  contest,  but  Mr.  Key 
expressing  a  desire  to  have  the  question  investigated  it  was  held  that 
the  question  of  notice  could  be  waived,  and  the  casci  Wiis  recommitted 
to  the  committee  for  investigation. 

The  committee  reported  tliat  Mi*.  Key  had  ])een  a  member  of  the 
British  Army  outside  the  limits  of  the  United  States  during  the  Revo- 
lution. In  1783  his  regiment  was  disbanded  and  the  officers  put  on 
half  pay.  Mr.  Key  settled  in  Annapolis,  and  v/as  elected  to  the  gen- 
eral assembly  of  Maryland  in  17i>4.  Before  this  election  he  sold  his 
half  pay  to  his  brother-in-law,  who  drew  it  until  1802,  when  he  trans- 
ferred it  to  Mr.  Key  in  satisfaction   for  debt,  but  was  permitted  to 
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draw  it  until  his  death  in  1806.  Mr.  Key  then  drew  a  half-year's  pay, 
but  in  January,  1806,  wrote  to  his  agent  in  London  directing  him  to 
withdrawal!  his  pretensions  to  half  pay  and  rank  in  the  British  Army, 
and  in  October,  1807,  he  made  a  formal  resignation  by  a  letter  to  the 
British  minister  at  Washington.  It  did  not  appear  that  he  had  ever 
taken  the  oath  of  allegiance  to  the  King  of  England,  but  that  he  had 
taken  the  oaths  required  by  the  laws  of  Maryland  of  persons  in  the 
public  service  of  that  State.  The  committee  concluded  that  nothing 
m  these  facts  authorized  them  to  alter  the  conclusion  of  their  former 
report. 
In  debate  it  was  objected  to  the  report  that  this  decision  would  be  a 

{)recedent  fixing  the  constitutional  term  of  residence  at  two  weeks  or 
ess,  and  that  in  the  future,  when  the  capital  city  should  become 
wealthy  and  populous,  it  mi^ht  secure  the  election  of  any  persons 
whom  it  should  choose  to  sena  for  a  few  days  to  reside  in  any  State  of 
the  Union. 

On  the  other  hand,  it  was  contended  that  Mr.  Key's  residence  was 
very  different  from  a  transient  residence.  He  had  purchased  an  estate 
and  established  a  fixed  residence,  though  he  meant  to  reside  during 
the  winter  months  in  the  District  of  Columbia,  for  the  education  of 
his  family  and  the  convenience  of  his  business. 

A  resolution  confirming  Mr.  Key  in  his  seat  was  passed  by  a  vote  of 
57  to  52. 

[C.  &  H.,  224-233.] 
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ELEVENTH  GOKOBESS,  1809-1811. 

Comviittee  on  Klifctions. 

Mr.  FiNDLEY,  Mr.  Taylor, 

Clay,  Van  Rensselaer, 

Stukges,  Garnett, 

Mr.  Troup. 

(Mr.  Findloy  sen'od  only  <luriiij(  the  first  session.) 

(1)  Charles  Turner,  jr.,  vh,  William  Baj^lies,  MoMackusetts, 

(2)  Thomas  Rjindolph  v'.v.  ff onathan  Jennings,  Indiana  Territory. 

(1)  Turner  vm,  Baylies. 

Ballots  rejected  hy  State  ojjicers  heam^e  of  the  omission  of  the  ward 
""^junior*''     Seat  given  to  petitioner. 

According  to  the  returns  of  the  selectmen  of  the  various  towns, 
Charles  Turner,  ^j/ti/w*,  esq.,  received  1,443  votes  at  the  first  election, 
and  Charles  Turner,  esq. ,  430.  A  majority  of  all  the  votes  cast,  or  1,860 
votes,  was  necessaiy  to  a  choice  at  this  election.  The  governor  counted 
the  votes  as  given  for  different  candidates  and  ordered  a  new  election, 
at  which  William  Baylies,  the  sitting  member,  received  a  majority  of 
the  votes.  The  election  was  contested  on  the  ground  that  the  votes  for 
Charles  Turner,  junior,  esq.,  and  Charles  Turner,  esa.,  were  intended 
to  be  cast  for  the  same  man  and  should  be  countea  for  him,  which 
would  give  him  a  majority  on  the  first  election.  Testimony  was  offered 
by  petitioner  to  establish  the  fact  that  he  was  generallv  tnown  by  the 
name  Charles  Turner,  both  with  and  without  the  addition  "junior,'' 
and  that  there  was  no  Charles  Turner,  senior,  or  any  other  Charles 
Turner  in  the  district  and  qualified  to  be  a  candidate  foi*  Congress. 
This  testimony  had  not  been  taken  under  any  act  of  Congress,  there 
being  none  in  force  at  the  time,  but  it  had  been  taken  after  due  and 
reasonable  notice  to  the  sitting  meml)er,  who  had  refused  to  attend, 
regarding  the  proceeding  as  illegal.  The  sitting  member  requested 
that  the  case  be  postiX)ned  until  the  next  session  of  Congress,  that  he 
might  have  time  to  prepare  his  case,  and  the  committee  recommended 
the  postponement,  but  the  House  recommitted  the  report.  The  com- 
mittee made  a  second  report,  outlining  the  testimony,  which  sustained 
the  claims  miule  by  the  petitioner  and  recommending  that  the  petitioner 
be  declared  entitled  to  the  seat.  The  House  agreed  to  the  report  by  a 
vote  of  62  to  41. 

The  debate  was  chiefly  on  the  question  whether  or  not  testimony 
taken  ex  parte^  ])ut  on  reasonable  notice,  in  the  absence  of  any  statu- 
tory method  of  taking  testimonv,  could  l)e  considered. 

[C.  &  H.,  234-239.] 
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(2)  Randolph  vs.  Jennings. 

Klection  not  held  hy  mdhority  qflaw^  and  irregida/rities  complained 
of.  The  cfmiinittee  reconwiendea  that  the  seat  oe  declared  va^cant^  hut 
no  final  decision  was  reached  hy  the  House, 

After  the  State  of  Ohio  had  been  separated  from  the  Northwest 
Territory  the  remainder,  under  the  name  of  Indiana  Territory,  had  a 
governor,  judicial  officers,  and  a  general  assembly  of  eight  members. 
On  October  26,  1808,  the  governor  lawfully  dissolved  the  legislature. 
On  February  3,  1809,  Congress  enacted  a  law  dividing  the  Territorv 
into  Indiana  and  Dlinois.  The  act  contained  a  saving  clause,  provid- 
ing that  nothing  herein  contained  should  be  construed  to  atfect  the 
government  then  in  force  in  the  Indiana  Territory.  On  February  27, 
1809,  a  law  was  passed  authorizing  the  general  assembly  of  Indiana  to 
apportion  members  to  a  new  house  of  representatives,  to  consist  of 
not  less  than  nine  nor  more  than  twelve  members.  A  Delegate  to 
Congress  was  to  be  elected  at  the  same  election  with  the  new  legisla- 
ture. 

There  being  no  legislature  in  existence,  the  governor  issued  his 

Eroclamation  on  April  4,  1809,  for  the  election  of  an  additional  num- 
er  of  members  of  the  legislature,  sufficient  to  supply  the  place  of 
those  struck  off  by  the  division  of  the  Territory.  Tnis  legislature 
was  elected  and  met,  but  did  nothing  but  provide  for  the  election  of 
an  additional  member  to  make  up  the  number  of  nine  required  to  organ- 
ize under  the  law  of  Congress.  Mr.  Jennings  was  elected  Delegate  to 
Congress  at  the  same  election. 

The  election  was  contested  by  Thomas  Randolph,  who  did  not  claim 
the  election  for  himself,  he  having  received  only  a  minority  of  the 
votes,  but  asked  that  it  be  set  aside  on  the  ground  of  irregularities. 
The  return  from  one  of  the  precincts,  which  gave  a  majority  for  the 
sitting  member  larger  than  his  whole  majority  in  the  lerritor\%  was 
not  signed  by  the  poll  keepers,  and  in  one  county  the  sheriff  had  failed 
to  appoint  deputies  to  hold  the  election  in  two  precincts  in  which  the 
petitioner  claimed  he  would  have  received  votes  enough  to  give  him  a 
majority  in  the  Territory. 

The  petitioner  did  not  press  the  <iuestion  of  lack  of  authority  to 
order  the  election,  but  the  conmiittee  decided  it  on  that  ground  alone. 
They  found  that  when  the  law  dividing  the  Territory  was  passed  there 
was  no  legislature  in  existence,  and  so  the  saving  clause  could  not 
affect  it.  The  law  providing  for  the  election  of  a  new  legislature  and 
Delegate  to  Congress  recjuired  that  this  election  was  to  be  ordered  by 
the  old  Territorial  lej^islature.  This  legislature  did  not  exisit  and  could 
not  Iw  called  into  existeni-e  by  the  governor's  proclamation,  hence  the 
law  was  fatally  defective,  and  no  legal  election  could  be  held  in  Indiana 
Territory  until  Congress  passed  a  law  curing  the  defect.  Such  a  law 
hjul  been  passed  at  tne  present  session. 

The  reix)rt  of  the  committee  was  approved  by  the  Connnittee  of  the 
Whole,  but  rejected  by  the  House,  after  debate,  by  a  vote  of  tSO  to  83. 
A  motion  to  declare  Mr.  Jennings  entitled  to  the  seat  was  proposed 
and  withdrawn,  but,  no  further  action  being  taken,  he  still  continued 
to  hold  the  seat. 

[C.  &  H.,  240-245.] 
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TWELFTH  COHGBESS,  1811-1813. 

Mr.   FiNDLEY,  Mr.   Pi.EA8ANT8. 

Sturoes,  Emott. 

Macon,  Fisk. 

Mr.  Tkoui». 

(I)  John  Taliafeuro  ri<,  John  P.  Hungerpord,  VJrginm, 

Ilhyitl  rofcs.      La  fid  lifit'i  nn  eni(h  tu'e.      Seat  (jivcn  U^  petitioner. 

'I'ho  sitting  iiicin})or  received  a  majority  of  6  votes  on  the  returns, 
)ut  an  examination  of  the  land  lists  showed  a  large  number  of  votes 
•4ist  for  lx)th  candidates  by  persons  whose  names  did  not  appear  on 
be  land  lists.  If  all  these  votes  should  be  deducted  petitioner  would 
lave  a  majority  of  121  votes.  The  committee  held  that  the  land  lists 
vere  conclusive  only  in  the  absence  of  all  other  testimony,  and  that  it 
vas  competent  for  the*  parties  to  establish  or  overthrow  the  right 
)f  persons  to  vote  l)y  other  evidence  that  they  were  or  were  not 
'reeholders. 

The  petitioner  had,  on  May  7  and  28,  given  the  sitting  member  notice 
)f  his  intention  to  contest  the  election,  and  on  September  27  given 
lotice  to  tuke  testimony  on  October  10,  17,  and  22.  The  testimony 
Viis  taken,  but  the  sitting  member  refused  to  attend.  He  asked  for 
'urther  time  to  take  testimony,  which  request  was  opposed  by  the 
x^titioner  on  the  ground  that  he  had  already  had  a  reasonable  time. 
The  committee  held  that  he  could  not  have  been  expected  to  procui*e 
lis  t.\stimony  before  the  petitioner  had  tiiken  his,  and,  as  the  time  then 
•emaining  before  the  session  of  Congress  was  insufficient,  recom- 
nended  tbe  postponement.  The  House  refused  to  ^rant  the  request, 
uid,  i>y  a  vote  of  t)6  to  11^,  gave  the  seat  to  the  petitioner. 

[C.  &H.,  240-241).] 
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THIETEZKTH  COKOBESS,  1813-1816. 

dmiiuittee  on  ElectiiyiiH, 

Mr.  FiSK,  of  Vermont,  Mr.  CJondict, 

BuRWELL,  Avery, 

Davenport,  Pickering, 

Mr.  Anderson. 

(1)  John  Taliaferro  vh,  John  P.  Hungerford,  Virginia, 
('i)  Burwell  Bassett  vh.  Thomas  M.  Bayley,   Vlrglniu. 
(8)  William  Kelly  vm,  Thomas  K.  Harris,  Tiinn4iHHee. 

(4)  Isaac  Williams,  jr.,  vs,  John  M.  Bowers,  New  York, 

(5)  Blydenburg  and  Jay  m.  Sage  and  LeflFeris,  New  York, 

(1)  Taliaferro  vh,  Hungerford. 

nietjnl  votrH  atui  irregular  iti^'^.  ComviitteAi  rep<n*ted  tlve  election  void^ 
but  tlw  Ilou^e  retained  the  sitting  nieinber  in  his  seat. 

The  sittiiig  member  was  returned  as  having  received  a  majority  of 
24  votes.  The  election  was  contested  on  the  grounds  that  more  votes 
were  east  for  sitting  member  than  for  petitioner  by  persons  not  free- 
holders, and  that  the  election  in  several  counties  was  void  for  irregu- 
larities. The  petitioner,  in  the  first  instance,  seems  to  have  pressed 
only  the  latter  claim,  and  the  first  i-eport  of  the  committee  discussed  it 
alone.  The  law  provided  that  the  clerks  of  the  poll  should  enter  in 
distinct  columns,  under  the  name  of  each  candidate,  the  names  of  the* 
persons  voting  for  him.  In  some  counties  the  names  were  all  writtt^h 
m  one  column,  and  numbers  or  marks  placed  under  the  candidates' 
names  to  indicate  the  votes.  In  two  counties  the  Christian  names  of  the 
voters  (or  the  candidates — the  report  is  ambiguous)  were  not  entered, 
but  only  the  initials.  In  four  counties  there  was  no  certificate  that 
anv  oath  had  been  administen^d  to  the  clerks  of  the  poll. 

'riie  committee  were  of  the  opinion  that  such  violations  of  positive 
law  in  regard  to  the  manner  of  holding  elections  should  be  ius  fatal  as 
violations  of  the  law  in  regard  to  time  or  place,  and  recommcmded  that 
the  election  be  set  aside.  The  House,  by  a  vote  of  78  to  82,  refused 
to  concur,  and  recommitted  the  case. 

The  committee  then  submitted  a  second  report,  dealing  with  the 
(jucstion  of  illegal  votes.  The  land  lists  were  neld  to  be  jrrlnia  facie 
evidence  of  the  qualifications  of  voters.  If  all  the  votes  cast  for  both 
candidates  by  persons  whose  names  did  not  appear  on  the  land  lists 
were  deducted,  the  petitioner  would  have  a  majority  of  17  votes.  But 
a  number  of  the  votes  above  deducted  were  shown  by  other  evidence 
to  b(»  legal  votes.  Eliminating  these,  the  sitting  member  had  a  majority' 
of  11  votes.  But  of  these  votes,  the  proof  in  regard  to  some  of  them 
only  went  to  show  that  the  voters  \iVL^  posseHsioii  of  land  for  the  required 
six  months  before  election,  but  did  not  show  whether  the  freehold 
title  was  acquired  six  months  before  or  not.  Again,  deducting  these 
votes  woula  show  a  majority    of  4  for  the  petitioner.     The  com- 
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initt4»e  soeins  to  hiivo  favored  the  second  of  the  alK)ve  statements,  and 
reported  that  *'the  })etitioner  has  not  supported  hi«  petition."  The 
case  was  [><)stpoiUHl  until  the  next  session  of  C^ngi^ess,  when  the  <:om- 
uiittee  made  a  third  rc^port.  statin*^  that  hy  testimony  taken  in  the 
meantime  the  sitting  memlK»r  had  established  the  qualifications  of  11 
more  voters  who  voted  for  him,  which,  with  the  11  majority  reported 
for  him  at  the  last  session,  ji:av«>  him  a  majority  of  22  votes.  IJut  the 
committee  were  of  opinion  that  the  elcM'tion  ought  to  be  held  void  on 
aci'ount  of  the  il•reguhlriti<^s  detailed  in  th(»  first  re|)ort.  The  House 
refused  to  concur,  and  contirmwl  the  right  of  the  sitting  memlier  to 
his  seat.  So  the  Ifouse  seems  to  have  decided  that  the  irregularities 
were  not  fatal;  that  other  evidence  might  Iw  received  tt>  establish  the 
right  to  vote  of  i)ersons  not  on  the  land  lists,  and  that  this  evidence 
need  establish  no  more  than  the  [>ossession  of  land  the  required  six 
months,  with  a  freehold  title  at  the  time  of  the  election. 
[C.  &H.,  250-254.] 

(2)  Bassett  /vs.  Bayij-^y. 

RHjlit  of  fhr  shrrijl'  in  runt  hi  u^  t  h<i  ]K>11  heijond  tlwifrnt  day^  and 
iUegul  vnfi'H,      Sifting  innnhrr  I'ttituitfi  tJu!  nrat. 

The  sitting  mcMuber  was  returned  jis  receiving  a  majority  of  57  votes. 
The  election  was  contested  on  the  ground  of  ilfcgal  votes  and  an  illegal 
adjournment  by  th«*  sheriff  of  the  poll  of  one  count}'. 

The  law  provid«»d  that  the  sh«»ritf  could  jidjcmrn  the  poll  in  case  of 
rain,  rise  of  water  courses,  or  the  attendance  of  more  votera  than  could 
])e  polled  in  one  day.  The  pc^titioner  contended  that  if  there  was  no 
proof  of  tlie  occurrence*  of  any  of  tlnvse  contingencies  an  adjournment 
should  l>e  presuuH^d  to  be  ilh»gal.  but  the  committee  unanimously  held 
that  the  action  of  the  sheriff  was  i^'iina  facie  legal. 

The  taking  of  testimony  having  been  interfered  with  by  the  presence 
of  the  enemy's  cruisers,  the  parti«'s  were  given  five  weeks  to  procure 
t(»stimony.  When  it  had  bcHMi  taken,  the  connnittee  reported  that  the 
evidiMire  showed  that  there  hjul  becMi  no  rain  or  rise  oi  water  courses 
in  tln»  county  when  the  «»lection  was  adjourned;  that  the  day  was  a 
fine  one,  and  thc^  voting  ra])id  and  continuous  during  the  fii'stpartof 
the  dav,  l)ut  vcrv  slow  toward  the  last;  that  during  the  la.st  half  hour 
only  2  votes  wer<»  j)()lled,  and  at  sunset  only  -i  p<>rsons  wei*o  present 
who  had  not  voted.  2  of  whom  w(»re  deputy  sheriffs  who  had  been  in 
attendance  all  day.  Ww  committee*,  lu'ld  that  the  question  whether 
mon*  voters  ap]M'ar  than  can  be  polh'd  in  one  day  is  a  mem  question 
of  fact,  admitting  of  no  discr«*tion  in  the  officer,  and  in  this  ease  the 
conting<Micv  jn'ovided  for  in  the  law  not  iiaving  in  fact  occurred,  the 
adjournnuMit  was  ilh^gal,  and  all  votes  taktMi  on  th<'  second  and  third 
davs  should  be  exclud«'d. 

The  rei)ort  was  r(M*ommitted,  and  tin*  second  report  of  the  com- 
mittee* stilted  tiiat  y\\  votes  of  un([ualified  persons  should  Im^.  deducted 
from  the  poll  of  sitting  member  and  «'>;^  from  petitioner,  and  that  2 
votes  tendered  for  petitiont^r  by  <|ualifi<*<l  voters  and  I'ejected  ])V  the 
officers  of  election  should  be  counted  for  him.  This  would  leave  a 
majority  of  54:  for  sitting  member.  At  the  illegally  adjourned  poll 
53  votes  wen*  given  for  sitting  member  and  4  for  petitioner  after  the 
adjouniment.     Deducting  these,  the  sitting  meiu)>er  was  still  entitled 
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to  his  seat  by  a  majority  of  5  votes.     The  House  concurred,  after 
debate,  and  the  title  of  the  sitting  member  was  confirmed. 
[C.  &H.,  254-259.] 

(3)  Kelly  m,  Harris. 

lnjC4nrrecf  returns  and  llh^jal  votes.     Sitting  inemher  retained  the  seat. 

The  sitting  member  received  a  majoritv  of  1  vote  on  the  returns  as 
counted  by  the  governor.  The  law  of  Tennessee  provided  that  the 
election  inspectors  should  make  two  copies  of  their  returns  and  for- 
ward one  to  the  governor  and  file  the  other  with  the  clerk  of  the 
county  court.  In  one  county  the  return  forwarded  to  the  governor 
contained  2  more  votes  for  the  sitting  member  than  that  filed  with  the 
county  clerk,  and  on  the  return  counted  by  the  governor  it  appeared 
by  adding  together  the  votes  credited  to  all  the  candidates  that  there 
were  2  more  than  the  total  number  certified  to  have  been  given. 

The  sitting  mem})er  had  not  been  notified  of  the  contest  until  after 
his  arrival  in  Washington,  and  asked  that  time  be  allowed  to  take  tes- 
timoH}'.  This  was  granted.  At  the  next  session  it  appeared  that  Mr. 
Kelly  hiid  declined  to  prosecute  the  ca.se  further.  The  general  opinion 
being  that  it  should  not  be  allowed  to  abate  for  want  of  prosexjution, 
the  report  of  the  previous  session  was  recommitted  to  the  committee. 
They  reported  that  the  correction  of  the  incorrect  return  described  in 
the  first  rexx)!!  would  give  the  seat  to  the  jX3titioner  by  a  majority  of  1, 
but  that  the  sitting  member,  besides  some  testimony  tending  to  indi- 
cate a  false  return  m  favor  of  the  petitioner  in  one  county,  had  proved 
2  votes  illegal.  One  was  (»ast  by  a  minor,  the  other  by  a  person  who 
had  not  resided  six  months  in  the  county  where  he  voted.  The  law 
provided  that  every  freeman,  ete. ,  "possessmg  a  freehold  in  the  county 
wherein  he  may  vote,  and  being  an  mhabitant  of  this  State,  and  every 
freeman  l)eing  an  inhabitant  of  any  one  county  in  th(»  State  six  months 
immediuteh^  preceding  the  day  of  election"  may  vote.  This  was  held 
to  mean  that  i>ersons  voting  under  the  second  qualification  mast  vote 
in  the  county  where  they  resided,  and  nowhere  else. 

These  2  illegal  votes  counteracted  the  2  votes  wrongly  returned  for 
sitting  member,  and  left  him  still  a  majority  of  1  vote.  The  House 
confirmed  his  title. 

[C.  &H.,  260-262.] 

(4)  Williams  vh.  Bowers. 

Tin'  word  ^\)ttni(H'.^^      Petit !(H*rt'  (jivin  thr  salt. 

John  M.  Bowers  was  returned  as  having  receiv(*(l  4,287  votes,  John 
M.  Bowey  1,  Isaac  Williams,  ;^^// /<>/*,  4,12*.),  Isaac  Williams  434,  and 
other  persons  17.  The  committee  reported  that  the  votes  for  Isaac 
Williams  were  all  from  four  towns,  in  which  no  votes  appear  to  have 
Ixien  cast  for  Isaac  Williams,  junior;  that  there  were  three  pi^rsons  by 
the  name  of  Isaac  Williams  in  the  district,  but  th(*  only  one  who  was 
a  candidate  for  Congress  was  the  one  known  by  the  addition  of  ''junior,'' 
and  that  it  seemed  probable  that  the  votes  given  for  John  Bowers  and 
John  M.  Bowey  were  intended  for  John  M.  Bowers,  and  those  for 
Isaac  Williams  for  Isaac  Williams,  junior,  which  would  give  jx»titioner 
a  majority  of  205  votes.     But  the  committee  were  of  opinion  that  more 

H.  Doc.  510 5 


0^  DI(«£8T   OF   GONTRBTED   ELECTION    OASES. 

ttvitiiiKHiy  was  needed,  and  recommended  a  postponement  to  the  next 
Ht'ssion  of  Congre8J!<.  Thb  being  agreed  to,  the  committee,  at  the  next 
8i'88ion,  reported  that  by  evidence  taken  during  the  recess  it  appeared 
that  tho  votoH  in  throe  of  the  towns  returned  for  Isaac  Williams  were 
in  fact  (^st  for  Isiuic  Williams,  junior,  and  wronely  returned  by  mistake 
of  tho  n^turning  otficerM.  This  would  give  Mr.  Williams  a  majority 
of  HU. 
Tho  Iloui4o  unanimously  voted  Mr.  Williams  entitled  to  the  seat. 

{:\)  lii.YDKNHUKi;  and  Jay  i^h.  Saoe  and  Leffebts. 

VUo  olortlon  (»f  Kt>onezer  Sage  and  John  Lefferts,  of  New  York,  was 
^^NM^>«<o»l  i»v  a  |M»tition  from  Honjamin  B.  Blydenburg  and  Peter  A. 
.K\ .  Oh  \\\\ni  gnunids  it  does  not  appear.  The  committee  reported 
i\yM  hnthor  liinr  would  ))o  necessary  to  come  to  a  just  decision,  and  it 
\\»^c  |Mvu(|ioniMl  to  the  next  scission  of  Congress,  when  nothing  appears 
^\N  \\^s\\'^  Ihmm»  done  with  it. 
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POTIBTEENTH  CONGRESS,  1S15-1S17. 

Committee  oti  Ehctions^  first  8es»i(/n, 

Mr.  Taylor,  of  New  York.  Mr.  Vose, 
PiFER,  Barbour, 

Sharpe,  Law, 

Mr.  Pickering. 

Cases. 

(1)  Westel  Willoughby  vs,  Wm.  S.  Smith,  Neto  York. 

(2)  Robert  Porteriield  vs.  William  McCoy,  Vhyinia. 

(3)  Erastus  Root  vs.  John  Adams,  New  York, 

Cormnittee  an  lUections^  second  session. 

Mr.  Taylor,  of  New  York.  Mr.  Vose, 
Pickering,  Law, 

Kerr,  Thomas, 

Mr.  Hahn. 

Case. 

(4)  Rufus  Easton  vs.  John  Scott,  Missouri  Territory, 

(1)  Willoughby  vs.  Smith. 

Thf'  ijruyrd  ^''jv/nior.^'*     Seat  given  to  petitioner. 

The  returns  showed  2,510  votes  for  William  S.  Smith,  2,466  for 
Westel  Willoughby,  junior, 309  for  Westel  Willoughby,  and  7  scatter- 
ing. The  committee  reported  that  the  evidence  snowed  that  299  of 
the  309  votes  returned  lor  Westel  Willoughby  were  cast  for  Westel 
Willoughby,  junior,  but  the  "junior"  was  omitted  from  the  returns 
by  mistake  of  the  returning  officers.  The  House  gave  the  seat  to  Mr. 
Willoughby.* 

[C.  &  H.,  265,  266.] 

(2)  Porterfield  vs.  McCoy. 

lUegal  votes  and  irregulariti^.     Sitting  mernher  retained  the  seat. 

The  sitting  member  had  a  majority  of  53  votes,  after  counting  for 
the  petitioner  a  vote  cast  for  him  but  counted  for  the  sitting  meml>er 
by  mistake,  and  for  the  sitting  member  3  votes  offered  for  him  and 
illegally  rejected  b^  the  election  officers.  The  election  was  contested 
on  the  grounds  of  illegal  votes  and  irregularities.  The  irregularities 
were:  in  one  county  the  poll  clerks  were  not  sworn  until  after  the 
election,  and  in  another  the  names  of  voters  were  set  down  in  a  single 
column,  and  the  votes  carried  forward  and  marked  under  the  names  of 

*  Mr.  Smith  did  not  appear  nor  claim  the  seat,  aiid  it  was  given  t<>  Mr.  Willoughby 
on  the  ninth  day  of  the  session.  (See  report  in  Hammond  vs,  Ilerrick,  Fifteenth 
Congress.    C.  &  H.,  293). 


68  DIGEST   OF   CONTESTED    ELECTION    CASES. 

the  candidates,  instead  of  the  naiues  l>eing  in  separate  columns  as  the 
law  required.  The  committee  held  that  these  irre^i^larities  related 
more  to  form  than  substance,  and  21s  there  was  no  claim  that  the  result 
had  been  affect<*d,  disregarded  them. 

There  had  been  an  agreement  between  the  candidates  as  to  what 
classes  of  votes  were  to  be  admitted,  but  the  committee  held  that  the 
agreement  of  parties  could  not  enlarge  nor  diminish  the  rights  of  voters, 
and  decided  tnc  votes  legal  or  illegal  aiM:»ording  to  the  Virginia  law. 
They  held  that  votes  nmst  l)e  given  in  the  county  where  the  land  of 
the  voter  was  situated,  and  that  all  vote^  given  by  virtue  of  title  bonds 
not  conveying  a  legal  freehold  estate  wei^e  illegal.  The  land  lists  were 
held  to  be  satisfactory  evidence  of  the  qualifications  of  voters  unless 
disproved  by  other  evidence.  The  affidavit  of  a  voter  might  be  read 
in  evidence  to  prove  his  vote. 

Applying  these  rules  to  the  testimony,  171  votes  for  i)etitioner  and 
141)  for  sitting  member  wore  illegal,  leaving  a  majority  of  76  for  the 
sitting  meml)er.  The  evidence  in  the  case  was  not  taken  by  petitioner 
until  four  months  after  he  had  notified  the  sitting  member  of  his  inten- 
tion to  contc»st  the  election,  and  it  was  objected  to  by  the  sitting  mem- 
l>er  on  the  grounds  that  it  was  not  taken  within  the  period  prescribed 
by  the  Virginia  law  for  contested  elections  for  members  of  tne  general 
assem})ly,  and  that  the  delay  of  four  months  was  unreasonable.  This 
was  overruled  by  the  committee. 

The  House  confirmed  the  title  of  Mr.  McCoy  without  division. 

[C.&H.,  207-270.] 

(3)  KooT  rs,  Adams. 

Mt^tah'  in  tUfUo^HH,     Seat  (jlvtn  to jyetftfoner. 

The  deputy  clerk  of  one  of  the  counties,  in  making  out  a  transcript 
of  the  returns  to  be  forwarded  to  the  secretarv  of  state,  wrote  the 
name  Hoot  by  misbike  as  Rott,  On  proof  of  the  error  the  votes  were 
count<^d  by  th(»  committee  for  Mr.  Root,  and  it  appearing  that  he  had 
then  a  majority  of  all  the  votes  he  was  given  his  seat. 

[C.  &  11.,  271.  J 

(4)  Easton  vh,  Scott. 

■ 

Prhna  fiuit  rights  irri'<juhirltUi<^  and  Ulegal  vot<'s.  The  com/mittee 
rvonnini-ntJed  that  th<>  petit  Ion  vr  he  given  th:  neat^  hut  th<i  Jfouse  dedared- 
it  rarant. 

According  to  the  returns  as  counted  by  the  governor,  the  sitting 
m(*mhcr  had  a  plunility  of  15  votes,  but  the  i>etitioner  contended  that 
he  had  a  majority  of  15  vot(\s  on  the  legal  returns,  counting  those  not 
returned  witliin  tlu^  time  pn^scribed  ))y  law,  and  that  on  all  the  abstracts 
of  votes,  legal  and  illetrai,  he  had  a  majority  of  7  votes,  not  counting  a 
certain  j)aper  from  tne  j)recinct  of  Cote  Sans  Dessein.  He  also 
charged  irregularities  and  illegal  voting. 

The  I'ommittee  decided  that  they  would  not  inquire  into  the  ques- 
tion of  the  qualifications  of  voters,  for  the  election  }x?ing  by  ballot  the 
right  of  the  voter  to  secrecy  must  be  preserved;  he  could  not  becom- 
IH^lled  to  disclos(»  for  whom  he  voted,  and  without  such  disclosure  it 
would  1m>  vain  to  iiujuire  into  his  qualifications  for  the  purpose  of 
purging  the  ix)ll.     The  decision  of  the  judges  of  election  u[x>n  the  qual- 
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ifications  of  votei*s  must  be  considered  final,  and  if  they  have  exercised 
their  authority  arbitrarily  or  corruptly  the  remedy  must  be  in  their 
punishment  under  the  laws  of  the  Territory. 

The  alleged  return  from  the  precinct  of  Cdte  Sans  Dessein  was 
unanimousfy  rejected  by  the  committee  on  the  ground^  (1)  that  the 
election  was  held  inva  voce;  (2)  but  two  persons  acted  as  judges  (the 
law  requiring  three),  and  neither  of  them  was  sworn;  (3)  but  one  per- 
son acted  as  clerk,  and  he  was  not  sworn;  and  (4)  the  votes  were 
rejected  by  the  county  returning  board  and  not  included  in  the 
absti-act  of  votes  sent  to  the  governor;  and  the  pjiper  which  was  sent 
to  the  governor  was  sent  him  irregularly,  and  appeared  on  its  face  to 
be  defective  in  many  important  particulars. 

This  precinct  being  rejected,  it  appeared  that  the  petitioner  had  a 
majority  of  7  votes  on  the  returns  which  the  governor  properly  should 
have  counted,  and  he  asked  according!}'  to  be  admitted  foilhwith  to 
the  seat,  so  that  if  the  election  was  to  be  contested  on  its  merits  he 
Dii^ht  hold  his  proper  position  as  sitting  member  pending  the  contest. 
This  was  refused  by  the  committee,  and  they  proceeded  to  investigate 
the  main  question.  Several  precincts  were  objected  to  by  the  sitting 
member  on  various  grounds,  all  of  which  were  overruled  either  as  not 
being  supported  by  evidence  or  as  not  being  sufficient  to  cause  the  rejec- 
tion of  the  votes.  Various  charges  of  irregularities  brought  by  the 
petitioner  were  also  overruled  as  unsuppoited  or  insufficient.  The 
sitting  member  then  asked  for  time  to  procure  copies  of  the  poll  books 
in  a  number  of  townships  which  he  alleged  were  irregular,  but  the 
application  was  refused  on  the  ground  that  he  had  already  had  suf- 
ficient time  to  procure  them  if  he  had  desired  it.  Thereupon  it  was 
contended  by  tne  sitting  meml^er  that  by  rejecting  the  vote  in  the 
township  of  Cote  Sans  Dessein  the  candidate  would  become  entitled  to 
a  seat  wno  had  not  a  majority  of  votes  in  his  favor,  and  therefore  the 
election  should  be  set  aside  and  a  new  one  ordered.  The  committee 
did  not  concur  in  the  opinion,  and  submitted  resolutions  declaring 
petitioner  entitled  to  the  seat. 

The  report  was  opposed  on  the  ground  that  the  committee  had  de- 
clined to  inquire  into  the  qualifications  of  voters,  and  on  motion  of 
Mr.  Webster  it  was  recommitted  to  the  committee  with  instructions 
"to  receive  evidence  that  persons  voting  for  either  candidate  were  not 
entitled  to  vote  on  the  election." 

The  committee  made  a  second  report,  stating  that  the  notices  to  take 
testimony  in  regard  to  the  qualifications  of  voters  had  not  been  spe- 
cific, neither  the  names  of  tne  voters  objected  to  nor  the  particular 
qualifications  alleged  to  be  lacking  having  been  given.  Such  testi- 
mony as  had  been  taken  must  for  this  reason  l>e  excluded,  and  it  being 
practically  impossible,  on  account  of  the  remoteness  and  extent  of  the 
territory,  to  procure  evidence  in  time  to  be  of  any  service,  the  com- 
mittee asked  to  "be  discharged  from  further  investigation  into  the 
qualifications  of  the  said  electors."  The  House  substituted  a  resolu- 
tion declaring  the  election  illegal  and  the  seat  vacant. 

[C.  and  H.,  272-280.] 
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FIETEEirTH  CONGRESS,  1817-1819. 

Committee  tm  EUction^. 

Mr.  Tayix)r,  of  New  York,  Mr.  Ross, 

Taylor,  Whitman, 

Merrill,  Strong, 

Mr.  Shaw. 


(1^  Charles  Hammond  m.  Samuel  Herrick,  Ohio. 

(2)  Elias  Earle,  Sonth  Carolina. 

(3)  George  Mumford,  North  Carolina, 


(1)  Hammond  vh,  Herrick. 

WlietJier  a  lieprcHentative'eleet^  holding  wn  office  under  the  United 
States  after  hin  election^  and  after  the  ^th  of  March  on  which  the  pre- 
vioiis  Co?i(/re^s  expired^  vacated  hif<  seat.  Sitting  member  retain^  the 
neat. 

The  sitting  member  was  elected  to  the  Fifteenth  Congress  in  Octo- 
ber^ 1816,  holding  at  that  time  the  ofBce  of  district  aUorney  of  the 
United  States.  Tiie  Fouiteenth  Congress  expired  March  4, 1817.  Mr. 
Herrick  continued  to  hold  his  office  as  district  attorney  until  November 
29,  1817,  when  he  resigned  it,  and  on  I)eceml>er  1  took  his  seat.  A 
memorial  was  prestuitcd  from  Charles  Hammond,  contesting  the  elec- 
tion on  the  ground  that  the  Represontatives-elect  to  the  Fifteenth 
Congress  became  memhers  on  March  4,  1817,  the  day  the  preceding 
Congress  expired,  and  that  the  sitting  meml)er,  having  held  an  incom- 
patible office  after  that  date,  had  vacated  his  seat.  A  resolution  was 
presented,  and  adopted  by  the  casting  vote  of  the  Speaker,  directing 
the  Committee  on  Elections  **to  incjuire  and  report  what  persons, 
elected  to  scu've  in  the  House  of  Representatives,  have  accepted,  or 
held,  offices  under  the  Government  of  the  United  States  since  the  4th 
day  of  March,  1817;  and  how  far  their  right  to  a  se^it  in  this  House  is 
affected  by  it." 

Two  days  afterwards  (December  12, 1817),  Mr.  Taylor,  the  chairman 
of  the  Committee  on  Elections,  reix>i"ted  a  resolution  reouesting  the 
President  to  comnumicate  to  the  House  the  names  of  any  Kepresenta- 
tives  in  the  list  annexed  (a  list  of  the  members  of  the  Fifteenth  Con- 
gress) who  had  held  any  office  under  the  United  States  since  March  4, 
1817,  designating  the  offices,  the  time  of  appointment  and  acceptance, 
"whether  the  same  are  now  held,  and,  if  not,  when  the  same  were  sev- 
erally resigned." 

The  resolution  having  been  concurred  in  by  the  House,  the  Presi- 
dent, on  December  26,  sent  to  the  House  a  message  containing  a  list 
of  nine  members  who  had  held  various  offices,  all  of  which  had  been 
resigned  })efdre  the  meeting  of  the  Fifteenth  Congress,  on  December 
1,  1817,  except  that  of  Mr.  Mum  ford  (see  case  of  George  Mumford, 
jx)st).  This  message  was  referred  to  the  Committee  on  Elections, 
which,  on  Januarv  5,  1818,  nresented  an  elaborate  report  sustaining 
the  right  of  Mr.  Herrick  to  his  seat. 
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The  facts  in  the  case  were  reported  as  above  stated,  showing  that 
Mr.  Herrick  had  continued  in  office  more  than  nine  months  after  March 
4,  1817,  and  two  months  after  (on  September  30,  1817)  he  had  received 
the  certificate  of  his  election. 

The  sixth  section  of  the  first  article  of  the  Constitution  provides  that  **  no  person 
holding  any  office  under  the  United  States  shall  be  a  member  of  either  House  during 
his  continuance  in  office.".  The  incompatibility  is  not  limited  to  exercmng  an  office, 
and,  at  the  same  time,  being  a  member  of  either  House  of  Congress;  but  it  is  equally 
extended  to  the  case  of  holding;  that  is,  having,  kee()ing,  possessing,  or  retaining  an 
office  under  such  circumstances.  If  the  membership  of  Mr.  Herrick  commenced 
either  on  the  4th  of  March,  or  the  IWth  of  September,  1817,  he  has  vacated  that 
membership  l)y  holding  an  office  incompatible  therewith. 

The  report  then  discusses  the  cases  of  Van  Ness  (Fourth  Congress) 
and  Key  (Tentli  Congress)  and  several  cases  in  the  House  of  Commons. 
The  American  rule,  differing  from  the  English,  is  found  to  be  that  a 
member  elect  may  decline  his  election  at  any  time  before  taking  his 
seat. 

Our  rule  in  this  particular  is  *  *  *  better,  for  it  makes  our  theory  conform  to 
what  is  fact  in  both  countries,  that  the  act  of  becoming  in  reality  a  member  of  the 
Jfmute  depends  wholly  upon  the  will  of  the  person  elected  and  returned.  Election 
cioes  not  of  itself  constitute  membership,  although  the  period  may  have  arrived  at 
which  the  Congressional  term  commences.  This  is  evident  from  the  consideration 
that  all  the  votes  given  at  an  election  may  not  \ye  received  by  the  returning  officer  in 
season  to  be  counted,  whereby  a  person  not  elected  may  be  returned  and  take  the 
seat  of  one  who  was  duly  elected.  Neither  does  a  return  necessarily  confer  member- 
.ship;  for  if  he  in  whose  favor  it  be  made  should  be  prevented  taking  a  s^t  at  the 
organization  of  a  House  of  Representatives,  he  might  f!nd  upon  presentmg  himself  to 
qualify  that  his  return  had  befen  superseded  by  the  admission  of  another  person  into 
the  seat  for  which  he  was  returned. 

This  \s  illustrated  by  the  cases  of  Spaulding  vf*.  Mead  and  Willougliby 
VK  Smith,  and  the  report  proceeds: 

Neither  do  eleclion  ami  return  create  membership.  These  acts  are  nothing  more 
than  the  designation  of  the  individual,  who,  when  calle<l  upon  in  the  manner  pre- 
scril)eil  by  law,  shall  be  authorized  to  claim  title  to  a  seat.  This  designation,  how- 
ever, d<H»s  not  confer  a  perft^ct  right;  for  a  j^erson  may  bo  selected  by  the  people 
df*stitute  of  certain  qualihcations,  without  whic^h  he  can  not  l)e  admitted  to  a  seat. 
He  is,  nevertheless,  so  far  the  Representative  of  those  who  elect  him,  that  no  vacancy 
can  exint  until  his  disqualification  be  a<ljudged  by  the  Houst^  yet,  it  wouM  l)e  easy 
to  state  cases  where  he  would  not  l>e  permitted  for  a  moment  to  occup>]  a  scat,  not- 
withstanding the  regularity  of  his  election  and  return.  To  no  practical  i)urfK)se 
could  he  ever  have  l^n  a  ineml)er.  So,  also,  if  a  person  duly  qualified  Ix^  electeil 
and  returned,  and  die  before  the  organization  of  a  House  of  Kepresentatives,  we  do 
not  think  he  could  \ye  said  to  have  l)een  a  member  of  that  body,  which  had  iio  exist- 
ence until  after  his  death.  We  say  which  had  no  existence;  for  we  consider  that 
conceit  alt(^>gether  fanciful  which  rej)resents  one  Congress  succee<ling  to  another  as 
members  of  the  same  corporation.  It  has  no  foundation,  either  in  fact  or  in  the 
theory  of  our  Government.  Each  House  of  Kepresentatives  is  a  distinct  legislative 
b(xly,  having  no  conne(!tion  with  any  preceding  one.  It  commences  its  existence 
unrestraine<l  by  any  rules  or  regulations  for  tlie  conducting  of  business,  which  were 
(.»stablishe<l  by  former  Houses,  and  which  were  binding  upon  them.  It  prescril)es 
its  own  course  of  proceeding,  electa  its  officers,  and  designates  their  (luties.  Even 
joint  rules  for  the  government  of  both  Houses  of  Congress  are  not  bi»i(ling  upon  a 
new  House  of  Representatives,  unless  expressly  established  bv  it.  Although  the 
Fourteenth  Congress  had  never  assembled,  the  Fifteenth  would  have  met,  under  the 
Constitution,  clothed  with  every  legislative  j)Ower  as  amplv  as  it  was  enjoyed  by  the 
Thirteenth.  The  Constitution  aoes  not  define  the  time  for  which  Kepresentatives 
shall  l>e  chosen.  It  is  satisfied  provided  the  choice  take  place  at  any  time  in  every 
second  vear.     The  rest  is  left  to  the  discretion  of  each  State. 

The  privileges  of  exemption  from  arrest  and  of  franking  letters 
grantec^the  hrst  Uy  the  Constitution  and  the  second  by  law — to  Rep- 
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••  •  -   '.  ;.^'«tinL'  *»f  tlu»  Houso  imd  nftvv  its udjoiiriiinont, 
''^    '*         ^  ..,,..' ■    '    f:i\orof  tlicir  inoinlH^i-shii)  at  siu'h  times,  for 


.r^--  ■     •'    ' 


;.  y[A  niako  th(»  imMn^MTs  of  ono  l\»n^n»s.s  continue 
..      ^:;.  :  thi'  Congress  liad  expired,  Init  also  after  the 

^^  :s  ..X  ...  :;;.illv  in  session. 

.-.  ■  ..vi'n'lH'inUMl  frtiiti  Kxociitivi' iiifliieiu'O  in  tluMxniceniH  of 

•  «    xt!i«  %*i\  with  th<*  n'liiiirk  that  the  hwAnvfinA /urmhiff  h 

,^:  I.I  n>.     Ours  in  a  iiiorc  huiiiliUMliitv;  it  is  toi'xiHjiiiid  the 

....  Wt'i-u..  neither  adtl  n<»r  diininiHli.     Tho  ohjt»<'t  (»f  oiir 

..'•'.  :.«  Ik-.  Itut  what  in. 

.  ^^  .  i\«iisiitnti»)n  will  lin<l  ]»n»vi.»*ions  t<i  ^nanl  thfM'nimniv  <»f 

..  ,  ;'.Nt  Hiost'  whnsi'  |H*i"snrial  and  innncdiati'  inton^Mt  w(»ul«l  l>e 

^     V      -.  'y.\  I'lliies  and  incivasin^'  wihu'ii's.  l»nt  Ik>  will  lin«l  none  for 

V  -v- ihe  inlhienee  nf  Kxe<"Utive  |Kitn>n:i)f(».     The  fnuners  of  tlie 

.     .     •  ;i.«i  :i|»prehend  <lan«:er  I'mni  that  «»nree,  <>r  they  tlion^ht  it 

•  \.Mi    i(   witliiMit    ha/:inlin«:  still  ^n'at<'r  minehief.     The  ^n^at 

'      *      *     an*  left  an  njH'M  tn  the  niendH>rs  nf  thin  H( Mine  as  to 

.       •'.\\  )h<  Dlitained  thrnni;h   KxiM-utive  favor.     Nay,  laws  may  1h» 

:  .\  ,'i  i\  ron;jre!-s,  ereatiii*;  otiires  and  fixing  their  salaries,  and, 

,  •.i.iiiU'i's  liy  whose  votrs  they  wen*  en*at*'<l  may  Ih»  apiHjinti^l 

•'  iix  :iniidoi(>  provided  apiinst  an  ahnse  of  this  iKTvadin^  inHu- 

^     >,   '.-.in.  Iii.-e.     *     *     *     \i  this  i-eniedy  fail  it  will  W' vain  to  look 

^     "      riii"^  is  the  only  eoiiHtitntiorial  answer  we  ean  ^ive  In  the 

■',■  dMM'jer  from  Kxeentive  inlhienee. 

'   .1.  .  \:iiiiiiiril  the  memorial  of  Mr.  llannnond  with  <leli} Karate  atten- 

>  ".Ml. HI   I  hat    Mr.  lierriek  has  not   rendere<l  himself  inciiiiahh*  of 

■    I  III"  ttoiisr  hv  reason  of  haviii;:  held  the  (tlli«'e  of  attoniev  of  the 

.     .  ■  ih,    Itli  of  March  and  until  the  L'^Mh  of  NovemlK*r  liU<t. 

•,.   ....      I  ,.i    the  iin|H)rtan(*e  of  thiis  rase  in  tliiis  settling  for  the 

Mopi'ilnnt  ijuestion  of  constitutional  interprotntion,  it  has 

.  ..f,  t  to  i|iiotr  thus  fully  from  the  report. 

I  ii  ..Mill  id"  Mr.  Hammond,  subjoined  to  the  report,  (contains 

.    -.1    whieh  mav  he  inftMied  from  th(»  answers  to  them  con- 

.  '     ■  •,    uniul.      Hi' contended  that   the  C^)n<^n»ss  of  the  United 

..  c.diiit  ill   institution  of  continual  duration.     Tlie  House  of 

■. tM-..  oMi'  hnuich  of  tin*  (  ontrrej^*^,  i^^    lisorj^fjinized  every 

'Mil    I  111*  other  branches  are   in    full  ortfaniziition,  and  the 

.»    ihi'   reprc^^cntative  branch  are  in  existence,  ready  to  Ik* 

.  ;  .1  incd  he.      All  the  ri<rhts  and  pi'ivih'o-i's  of  their  stiition — 

.......    limn  nrrcst,  the   fnmkin^r  priviletre,  and  exemption  from 

:,.  :i     ..\ur     jiKach  to  thi'  members  t'lcM-t   tiic  juoment  their  term 

llilhcr  Mr.  Herrick  was  a  mi'mber  on  March  4, 1S17,  or 

,     ..  ,     .  .1       ll  he  was.  lu'  was  discjualitied;  and  if  he  was  not,  and  had 

,       ,  11...   \\u'  meclin^r  of  (  on<,'ress,  it  is  dillicidt  to  see  how  his  death 

',;    I  ,^.   ,  lentcii  a  vacancy  in  a  body  of  which  In*  had  nevt»r  l)cen  a 

.,.■.   I.      t'lul    imlc.xs  it  did  create  a  vacancy,  no  other  electi<m  e«mld 

'i  M  ii.i  luu  \cars  under  the  laws  of  Ohio.     This  shows  the  iint4Mi- 

.'.!.    .Imi.oU'i   of  tin'  i)osition  that  imMulMMsliip  d(M»s  not  connneiK*c 

.1,1.1   ill.    ni»-inbcr  has  ijualilied  by  takiner  the  oath.     The  purpose  of 

•  ti     I  .Ml  iihilion   is  i)lain;  it  is  ••to  close  the  doors  of  the  lejjfishiture 

I    iM,  I  oiilin*  K\ecutive  inlhienci^" 

I  h>    III  \M  r  \*\'  Mr.  Herrick  and  arj^ument  of  his  attorney  presented 

'i  ih.     .imc  arjrumcnts  used  by  the  connnittec*.     Mr.  Herrii'k  eon- 

I,  II  1.  I  ih.ii  (lie  election,  return,  and  iiiialltication  hy  takin<if  the  cnith 
VM  n  ill  I  ..,1'iilial  to  makinjr  one  a  membei-.  and  until  the  last  was  com- 
iilrtcil  he  cindd  nt»t  be  4-onsidercd  a  member.  Numenms  (piotations 
ri'tuu  ihc  V'ohililtnion  wei<»  jrivcn  (osliow  that  the  word  *'llt»pre.sentii- 
^Vi'"  >■•«  uuifoi'udy  used  wlien  a  person  not  yet  (jualitied  is  meant,  the 
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word  '* member-'  never,  unlens  the  context  shows  that  he  must  be  a 
fully  qualified  member.  (The  memorial  and  answer  will  be  found 
more  fully  outlined  in  Paine  on  Elections,  §  161,  Note.) 

The  reix)rt  was  discussed  for  two  days  in  Committee  of  the  Whole 
House,  and  on  motion  of  Mr.  Adams,  of  Massachusetts,  the  committee 
by  a  vote  of  67  to  66  nonconcurred  in  the  report  of  the  Committee  on 
E!leetions.  In  the  House,  by  a  yea-and-nay  vote  of  73  to  77,  the 
reconmiendation  of  the  Committee  of  the  Whole  was  disagreed  to,  and 
by  a  vote  of  77  to  70,  the  resolution  proposed  by  the  Conunittee  on 
Elections  wius  passed:  ^ 

[C.  &H.,  286-314.] 

(2)  Earle. 

Sairw  isxuf'  and  d^cUirtn  (u*  in  n&xt  precedin^f  case, 

Mr.  Earle  held  the  oflSce  of  postma.ster  at  Centerville,  S.  C.  Soon 
after  his  election  to  the  Fifteenth  Congress  he  sent  his  resignation  to 
the  Postmaster-General  and  his  successor  was  appointed,  but  the  latter 
having  failed  to  qualify,  Mr.  Earle  remained  in  charge  of  the  oiBce 
until  June  12, 1817,  when  another  successor  was  appointed.  The  com- 
mittee reported  these  facts,  and  a  i*esolution  declaring  the  sitting 
member  entitled  to  the  seat,  which  was  passed  by  the  House  at  the 
same  time  as  that  in  the  case  of  Mumfora. 

[C.  &  H.,  3U,  315.] 

(3)    MUMFORD. 

If  an  office  has  expired  hy  the  c/nnpleti/yii  of  its  duti^Ji  it  need  not  he 
formally  remgn^^d.     Sitting  nrwmher  ret<Anea  the  seat, 

Mr.  Mumford  had  held  the  office  of  principal  assessor  of  direct  taxes 
in  the  Tenth  collection  district  of  North  (jarolina,  under  the  act  of 
July  22, 1813,  and  had  never  resigned  the  office.  Ho  was  elected  to 
Congress  in  August,  1817,  and  on  Decemljer  1,  1S17,  qualified  as  a 
member  of  the  House.  The  Committee  on  Elections,  to  w-hom  the  case 
was  referred  among  others  by  the  reference  to  them  of  the  President's 
message  on  the  subject,  reported  that  if  the  act  of  1813  under  which 
Mr.  Mumford  was  appointed  had  ncMther  expired  nor  been  repealed, 
Mr.  Mumford  was  still  in  office  and  could  not  rightfully  be  a  memlx^r 
of  the  House.  This  act,  when  passed,  was  prospective  and  without 
liuiitation.  No  law  then  existed  for  laying  a  direct  tax,  but  as  Con- 
gress intended  doing  so,  it  provided,  by  this  law,  for  the  officers  and 
machinery  which  would  be  necessary  to  collect  it.  The  act  approved 
January  \K  1815,  by  which  the  direct  tax  wa,s  levied,  repealed  all  of 
the  former  act  except  the  portions  providing  for  collection  districts, 
internal  duties,  and  the  appointment  of  assessors.  These  provisions 
were  to  remain  in  forc^  only  for  the  puiijoses  of  the  last-mentioned 
act,  and  therefore  were  limited  in  duration  to  its  duration.  On  March 
5, 181*),  it  was  enacted  that  the  direct  tax  should  be  reduced  from  six 
millions  to  three,  and  should  continue  for  only  one  year.     The  provi- 

^  The  House  refu8e<l  to  excuse  those  members  from  voting  whose  own  cases  ivould 
!xi  affected  by  the  decision  of  this  one,  and  in  subsequent  Congresses  memjjers 
opposed  to  the  doctrine  of  this  case  attacked  it  as  a  prece<ient,  on  t!ie  ground  that  the 
resohitions  were  carried  by  a  less  majority  than  the  number  of  those  voting  whose 
caries  were  affected  by  the  decision. 
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Hions  of  the  previous  ac^t  were  made  to  apply  to  this,  and  continue  in 
force  for  its  purposes.  The  whole  direct  tax  system,  and  all  the 
machinerj^  created  for  its  eollet»tion,  was  thus  to  go  out  of  existence 
when  the  taxes  for  the  year  181(>-17  had  been  collected.  From  a 
ceitifieato  of  the  Commissioner  of  Internal  Revenue  appended  to  the 
report,  (not  printed  in  C.  &  H.,  see  ori^nal  report),  it  appeared  that 
the  t4ix  in  Mr.  Mumford's  district  had  all  been  collected  and  accounted 
for  previous  to  December  1,  1817,  and  that  on  or  after  that  date  no 
official  duty  had  })een  perfonned  nor  remained  to  be  i)erformed  by 
Mr.  Mumford.  From  Mr.  Mumford's  own  statement  it  appeared  that 
he  had  spent  the  summer  l)efore  taking  his  seat  in  New  Hampshire^, 
remote  from  the  district  in  which  the  duties  of  his  collectorship  had 
biHni  excr(?ised.  The  committee  were  of  the  opinion  that  his  office 
had  thus  expired  before  he  had  taken  a  sent  in  the  House,  and  pre- 
sented a  resolution  declaring  him  entitled  to  the  seat.  The  repoiii, 
with  a  comnmnication  from  Mr.  Mumford,  was  referred  to  the  same 
Connnittee  of  the  Whole  House  to  which  had  been  committed  the 
case.s  of  Herrick  and  Earle.  The  committee  agreed  to  the  resolutions  of 
the  Committee  on  Elections  in  the  cases  of  Ikrle  and  Mumford,  and 
thev  were  passed  by  the  House. 

'fhc^  communication  of  the  sitting  meml>er,  in  addition  to  the  points 
stated  })y  the  committee,  argued  that  a  formal  resignation  of  his  office 
would  not  have  l)een  necessary,  even  if  it  had  stillcontinued  to  exist. 
He  stiites  the  true  doctrine  to  be  that  if  a  ix^rson  holding  an  office  is 
appointed  to  an  incompatible  one  under  a  aifferent  authority,  it  is  his 
duty  to  resign  t lie  former  ofBce.  that  notice  may  lie  taken  of  the  vacancy; 
but  if  he  is  appoinUid  to  a  new  and  incompatible  office  under  the  same 
authority,  the  acceptance*  of  ^the  second  office,  by  qualification  and 
entranc(»  upon  its  duties,  is  a  vacation  of  the  former  office;  notice  is 
presumed,  and  a  formal  resignation  is  mei-ely  a  matter  of  courtesy. 
The  committee  apparently  did  not  assent  to  this  doctrine,  but  it  is 
approvt^d  by  Judge  McCrary  in  his  treatise  on  elections  (sec.  243),  and 
a  similar  doctrine  was  approved  by  the  committee  and  House  in  the 
Thii-ty-eighth  Congress.  (See  report  of  Mr.  Djiwes  on  the  military 
appointment  of  Hon.  F.  P.  Blair,  jr.,  found  in  volume  8,  McKee's  com- 
pilation, and  curiouslv  omitted  from  First  and  Sivond  Bartlett.) 

[C.  &  H.,  air,-827.  [ 

The  cases  of  the  other  members  of  the  Fifteenth  Congress  mentioned 
in  the  President's  message  all  coiTesix)nded  to  the  cases  of  Herrick  and 
Earle,  and  nothing  further  seems  to  have  been  done  alK>ut  them. 
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SIXTEEHTH  CONGEESS,  1819-^1821. 

ComraiMee  on  JEl^ti(/ns, 

Mr.  Taylor,  Mr.  Brown, 

Whitman,  Tucker,    - 

Merrill,  Sloan, 

Mr.  Tarr. 

(1)  Rollin  C.  Mallary  m,  Orasmus  C.  Merrill,  Vermont 

(2)  James  Guyon  vfn,  Ebenezer  Sage,  Neio  York, 

(1)  Mallary  vs.  Merrill. 

Irregularities  in  returnH.     Seat  gimen  to  petl^ti^mer. 

Under  the  law  of  Vermont,  members  were  elected  on  a  general 
ticket.  The  law  provided  that  a  record  of  the  vote  in  e^ch  town 
should  be  made  in  the  town  clerk's  oiBce,  and  a  certificate  of  the  vote, 
in  a  prescribed  form,  should  be  made  out  by  the  presiding  officer, 
sealea,  and  delivered  by  him  to  the  representative  of  the  town,  or  an 
adjoining  town,  who  should  deliver  it  to  a  canvassing  committee  to  be 
chosen  by  the  general  assembly.  This  committee  seems  to  have  had 
judicial  as  well  as  ministerial  powers,  and  was  required  to  certify  the 
names  of  the  six  persons  having  the  highest  number  of  legal  votes  to 
the  governor,  who  was  to  issue  certificates  of  election  to  them. 

According  to  the  votes  as  counted  by  the  canvassing  committeo, 
Mr.  Merrill  was  the  sixth  in  order  and  Mr.  Mallary  the  seventh,  and 
the  former  accordingly  held  a  seat.  Mallary  contested  on  the  ground 
that  he  had  actually  received  a  majority  of  the  votes  rv/.v^,  which  seems 
to  have  Ix^en  conceded.  The  canvassing  committee  had  reject<K[  oik^ 
return  because  it  was  not  sealed,  and  another  because  it  was  informal Iv 
certified;  some  returns  were  not  presented  to  the  committee  througli 
the  neglect  of  representatives  whose  duty  it  was  to  have  so  presented 
them;  and  in  one  return,  by  mistake,  the  names  of  c(»rtain  candidates 
for  State  officers  were  inserted  as  having  received  the  votes  for  Con- 
gress which  were  in  fact,  as  shown  by  the  record  in  the  town  clerk's 
office,  cast  for  the  candidates  for  Congress. 

The  committee  found  that  no  fraud  wjis  alleged  in  the  case  of  the 
unsealed  return;  that  the  certificate  on  the  one  rejec^ted  for  informality 
was  in  sufficient  compliance  with  the  law,  and  that  the  votes  not 
returned  or  wrongly  returned  were  sufficiently  proved  by  the  records 
in  the  town  clerks'  offices  and  should  be  counted.  This  would  gi\  e  a 
majority  to  petitioner,  and  the  conmiittee  reconmiend  that  he  ]>e  given 
the  seat.  After  ponsiderable  discussion  the  resolutions  presented  were 
passed  by  a  vote  of  116  to  47,  and  IVfr.  Mallary  took  his  seat. 

Appended  to  the  report  are  arguments  by  the  sitting  member  and 
petitioner.  The  petitioner  contended  that  an  election  was  complete 
the  moment  the  last  vote  had  been  taken,  and  all  that  took  place  there- 
after was  merely  the  ascertainment  and  proclamation  of  the  result  of 
that  election.     The  House,  under  its  power  to  judge  of  the  election  of 
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its  members,  had  the  power  to  asc^Mlain,  by  whatever  evidence  it 
chose  to  admit,  how  the  votes  were  actually  cast,  and  to  count  them  as 
(»ast.  Previous  aises  in  Congrei«  were  discussed  as  sustaining  this 
l>osition. 

The  sitting  member,  in  a  voluminous  reph',  contended  that  the  right 
of  the  House  to  judge  the  elections  and  returns  of  its  members  must 
be  exercised  in  sulK)rdination  to  the  State  laws  prescribing  the  manner 
of  these  elections  and  returns,  until  such  time  as  Congress  should  bj^ 
law  alter  the  laws  of  the  States.  The  only  question  for  the  House  to 
decide  is  whether  or  not  these  laws  have  been  complied  with.  The  act 
of  returning  officers  in  making  and  tmnsmitting  certificates  of  the 
result  is  as  nmch  the  act  of  the  electors  as  the  depositing  of  the  votes; 
and  if  these  offi<'ers  have  n(»glect<^d  in  any  particular  to  comply  with 
the  provisions  of  the  law  the  voters  have  lost  their  votes  by  their  own 

|C.  &H.,  828-:U8.] 

(2)  GuYON  7w.  Sage. 

The  in^rd  '^jtrniof/-     Stat  (jhen  to petitio7}er. 

According  to  the  returns,  Eb(?nezer  Sage  received  2,086  votes,  James 
Guyon,  junior,  1.701,  and  James  Guyon,  396.  From  the  testimony  of 
the  inspectors  and  clerks  of  election  it  appeared  that  391  of  the  votes 
returned  for  James  Guyon  were  i^ist  for  James  Guyon,  junior.  Count- 
ing these  for  him  would  give  hun  a  inaiority  of  7  votes.  Mr.  Sage  had 
not  appeared  to  claim  tno  scat,  and  the  committee  recommended  and 
the  House  voUkI  that  Mr.  Guyon  was  entitled  to  it 

[C.  &H.,  348-352. J 
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SEVEHTEENTH  CONGRESS,  1821-1823. 

Committee  on  Elections, 

Mr.  Sloane,  Mr.  Walworth, 

Edwards,  Bodgers, 

Tucker,  Smith, 

Mr.  Moore. 

Cases. 

1)  Philip  Reed  vs,  Jeremiah  Cosden,  Maryland, 

[2)  Cadwallader  D.  Golden  vs,  Peter  Sharpe,  New  York, 

(3)  Matthew  Lyon  vs,  James  W.  Bates,  Arkansas  Territory, 

(1)  Reed  vs,  Cosden. 

Li  case  of  a  tie^  the  result  not  to  he  decided  hy  lot.  Double  hallots 
and  illiiijal  votes.     Seat  given  U>  petitions. 

The  petitioner  and  sitting  member  were  returned  as  receiving  an 
eaual  number  of  votes,  and  the  governor  and  council,  acting  under  a 
Maryland  law  passed  in  1790  or  1791,  proceeded  todetennine  between 
the  candidates,  and  gave  the  certificate  to  Cosden.  It  is  not  mentioned 
in  the  report,  but  appears  from  the  letter  of  the  sitting  member  that 
this  determination  was  required  to  be  and  was  by  lot.  The  committee 
expressed  an  opinion  that  the  law  under  which  the  governor  and  coun- 
cil acted  had  been  repealed  by  the  act  of  January  2,  1806,  but  consid- 
ered it  unnecessary  to  argue  this  point,  as  the  law  in  question  was 
clearly  unconstitutional.  The  Constitution  provides  that  Representa- 
tives m  Congress  shall  be  elected  by  the  people,  and  if  the  people  fail 
to  elect  the  State  executive  C4in  have  no  power  to  appoint,  by  lot  or 
otherwise. 

Petitioner,  however,  claimed  that  there  was  no  tie  of  the  voters  as 
east,  but  that  he  had  received  a  majority.  In  one  of  the  precincts  two 
tickets  folded  together,  lx)th  containing  the  name  of  petitioner,  had 
been  thrown  away  b\'  the  judges  under  the  statute  providing  for  the 
rejection  of  double  ballots.  On  completing  the  count  it  appeared  that 
there  were  2  votes  less  than  the  numl)er  of  names  on  the  poll  book. 
Ck>nsidemble  testimony  of  a  somewhat  conflicting  nature  was  produced 
bearing  upon  the  question  whether  the  tickets  in  question  actually  had 
the  appearance  of  having  been  *' deceitfully  folded  together."  It 
appeared  that  a  discrepancv  between  the  number  of  votes  and  the 
number  of  names  on  the  poll  book  was  conjmon,  and  all  of  the  judges 
seem  to  have  agreed  at  the  time  that  the  ballot  was  double  and  should 
be  rejected.     But  the  committee  determined  that  it  should  be  counted. 

The  sitting  member  charged  that  illegal  votes  had  been  cast  for  peti- 
tioner, and  that  he  had  been  credited  with  one  vote  on  a  ticket  containin 
his  name  and  four  others  with  the  single  designation  ''for  Congress. 
The  committee  rejected  this  latter  vote,  but  expressed  a  doubt  as  to 
entering  into  the  question  of  the  qualifications  of  voters  when  the  elec- 
tion was  by  ballot.  Not  wishing  to  agitate  this  question,  they  had 
examined  the  testimony  presented  and  found  it  insufliicient. 

The  testimony  was  all  somewhat  irregularly  taken,  but,  as  both  par- 
ties showed  a  disposition  to  waive  matters  of  form,  the  committee 
admitted  it.     Addmg  to  the  votes  of  petitioner  the  two  votes  rejected  aa 
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a  double  ballot  and  deducting  the  ballot  containing  five  names,  he  woald 
have  a  majority  of  1  vote,  and  the  committee  recommended  that  he  be 
given  the  seat.  After  some  debate  in  the  Committee  of  the  Whole  an 
amendment  was  reported  to  the  resolution  of  the  Committee  on  Elec- 
tions inserting  the  word  "  not,"  so  as  to  give  the  seat  to  neither  party. 
The  amendment  was  agreed  to  in  the  House  by  a  vote  of  73  to  71.  A 
few  days  hiter  the  resolution  declaring  the  sitting  member  not  entitled 
to  the  seat  was  passed.  After  several  other  motions  had  been  made 
and  defeated,  the  <jucstion  Ixnng  on  the  resolution  as  amended,  declar- 
ing petitioner  jwt  entitled  to  the  seat,  there  appeared  yeas  74,  nays  75. 

The  SiHMiker  (Mi*.  P.  P.  Barbour)  voted  in  the  affirmative,  thereby 
making  an  equal  division;  and  so,  under  the  rule  which  declares  that 
in  "'all  cases  of  ballot  the  Sp<»aker  shall  vote,  in  other  cases  he  shall  not 
vote,  unless  the  House  be  e(|ually  divided,  or  unless  his  vote,  if  given 
to  the  minority,  will  make  the  division  eaual,  and,  in  case  of  such 
equal  division,  the  question  shall  ))e  lost,"  ne  decided  that  the  resolu- 
tion was  lost,  and,  as  a  necessar\'  consequence  thereof,  that  the  con- 
verse of  the  pro]X)sition  contained  in  the  said  i*esolution  was  affirmed, 
to  wit,  ''that  Philip  Reed  is  entitled  to  a  seat  in  this  House."  This 
decision  being  appealed  from  was  overruled  by  the  House,  but  a  reso- 
lution wius  immediately  passed  by  a  vote  of  82  to  77  giving  the  seat  to 
Mr.  Reed. 

[C.  &H.,  35:3-369.] 

(2)   C'OTiDEN    VS,  ShaUPE. 

MUtah'fi  m  rtturn^  nrrmeted^  ami  neat  (fiveti  P> petitioner. 

According  to  the  returns,  Peter  Sharpe  had  received  3,369  votes, 
Cadwallader  D.  Coldeii  3,339,  Cadwallader  D.  Colder  220,  and  Cad- 
walladcr  Colden  395.  Mr.  Sharpe  had  presumably  received  the  cer- 
tificate, but  had  not  appeared  to  claim  the  seat  nor  resist  the  claim  of 
Mr.  Colden.  The  clerks  of  the  counties  in  which  the  votes  were  cred- 
ited to  Cadwallader  D.  ColjJer  and  Cadwallader  Colden  testified  that 
they  had  Ikmmi  returned  by  the  precinct  inspectors  as  cast  for  Cadwal- 
lader D.  Colden,  and  had  been  wrongly  returned  to  the  governor  by 
mistakes  in  making  out  the  county  transcripts.  The  committee  rec- 
ommendi^d,  and  the  House  decided,  that  Mr.  Colden  was  entitled  to 
the  seat. 

[C.  &H.,  3G9-371.J 

(3)  IjYc)n  w.  Bates. 

The  petitioner  contested  the  seat  on  the  ground  that  a  number  of 
the  couTity  returns  were  irregular  and  that  large  numbers  of  illejgal 
vot(>s  had  been  cast.  He  assertt»d  that  he  had  applied  to  the  actmg 
governor  and  secretary  of  the  Territory  for  permission  to  inspect  the 
returns,  or  for  copies  of  them,  but  both  these  requests  had  been 
refused:  and  as  there  was  no  law  of  the  Territory  whereby  he  could 
comp<^l  the  attendance  of  witnesses  to  testify  in  the  case,  he  waived 
what  he  <on.sid(U(^d  his  just  right,  and  asked  that  a  new  election  take 
place.  The  committee  reported,  that  inasmuch  as  the  petitioner  had 
presented  no  testimony  whatever  in  support  of  his  memorial,  the  com- 
mittee ought  to  be  discharged  from  further  consideration  of  the  case, 
and  the  I  louse  concurred. 

[C.  &  H.,  372.] 
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EIGHTEXKTH  COHQKESS,  182S-182A. 

Committee  on  Klixtioiii. 
Mr.  Sloane,  Mr.  Standifer, 

Bali.,  Mallaky, 

Tucker,  South  Carolina.  Thompson,  Kentucky, 

Mr.  Hall,  North  Carolina. 

(1)  Parmenio  Adams  vs.  Isaac  Wilson,  Netc  Ycrk. 

(2)  John  Biddle  vh.  Gabriel  Richard,  Michigan  Territory. 
(3t  Hundrv  electors  m.  John  Bailey,  MtwsackuselU. 

(4)  John  torsyth,  Gwrylu. 

(1)  APAMa  -m.  WrijMJN. 

Miftakea  in  retumH,  doable  hniioit,  eraxed  haJlot.  S<:at  i/ivtm  to  pel i- 
ti/mer. 

According  to  the  returns,  Isaac  Wilson  had  i-cccivc^  2,093  votes 
and  Parmenio  Adams  2,077.  The  petitioner  rested  his  claim  entirely 
on  the  claim  that  in  the  town  of  China,  by  mistake  of  the  returning 
offict>rs,  both  i^nudidates  had  been  returned  as  receiving  ti7  votes,  when 
the  vote  in  fact  was  67  for  the  petiiioner  and  45  for  Vie  sitting  mem- 
ber. The  sitting  member  claimed  that  the  evidence  did  not  fully  &stab- 
lirih  this  mistake,  but  seems  practically  to  have  conceded  it,  and  set  up 
counter  claims,  viz:  That  a  similar  mistake  of  ."i  vot*'s  in  favor  of  peti- 
tioner hadocrcurred  in  the  town  of  .'Vttioi:  that  a  ballot  containing  the 
printed  name  of  sitting  member  struck  through  with  one  stroke  of  the 
pen  l>ut  perfectly  legible,  had  been  consideriKtii  l>laiik  by  the  officei-s  of 
flection,  and  that  6  votes  for  him  reie«itcd  on  the  ground  of  Iwing 
folded  together  should  not  have  Iwcn  rejected.  The  committee  found 
the  charges  of  mistakes  in  the  returns  on  both  sides  pro\'ed,  which 
would  leave  a  majority  of  1  vote  for  petitionei'.  The  judges  of  election 
who  had  the  folded  ballots  and  the  erased  one  before  them  were  much 
better  judges  of  their  condition  than  any  other  body  could  Iw  from  a 
mere  description,  and  the  committee  were  not  inclined  to  overturn 
their  decision.  This  leaving  a  majority  of  1  for  petitioner,  the  com- 
mittee recommended  that  hel»e  given  tKe  seat,  in  which  conclusion  the 
House  after  full  discussion  concurred,  by  a  vote  of  Ut!  to  85. 

The  testimony,  with  statements  of  both  parties,  is  printed  with  the 
report.  The  niistakejj  in  returns  aie  proved  by  the  recollections  of 
the  officers,  in  one  case  aided  by  a  written  memorandum  taken  down 
!it  the  time;  but  circumstances  are  shown  which  make  it  clear  that  such 
mistakes  might  easily  have  occurred.  The  fact  is  brought  out  that  in 
the  two  towns  whore  folded  Imllots  were  rejected,  if  each  of  the  folded 
ballots  had  been  wuntcd  as  one  vote,  the  nu^^aH|^rotc.-  »uii1d  biue 
corresponded  to  the  numl>er  of  iiameadMfl^H^^^^^^Uii  llii-  nthrr 
hand,  an  attempt  is  made  to  provft-^^^^^^^^^^^HWve  slipped 
tc^ether  in  the  box,  and  that  discr^^K  ^^^^H^lo^^^ 

the  number  of  names  on  the  poll  list^^^^^  "^^^^^^MI^Hfe 
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The  Iwillot  rejected  as  a  blank  contained  no  other  name  or  writing, 
and  it  was  the  opinion  of  the  l>oard  that  the  person  who  cast  it  "did 
not  intend  to  have  it  count."  If  it  were  counted  the  number  of  voted 
and  of  names  on  the  poll  list  would  corre^^pond.  One  of  the  clerks  of 
the  election,  a  brother-in-law  of  the  sitting  member,  had  contended 
that  it  should  }>e  counted.  The  testimon}'  develops  no  other  details  of 
imj)ortance. 

[C.  &  H.,  373-406.] 

(ti)    BiDDLE  ?W.  KiCHARD. 

LtynJiUf  of  lutt until zat ion.  Length  of  citiz<mship  mquired  in  J^tch- 
lijiin,     Sitttnij  inenibrt*  retainid  th*?  stut. 

The  sitting  uieinb(»r,  who  was  lK)rn  in  France,  but  had  lived  in  the 
United  States  since  17J>2,  was  naturalized  by  the  court  of  Wayne 
County,  in  the  Territory  of  Michigaii,  less  than  a  year  before  his  elec- 
tion to  Congress.  His  election  was  contest<^d  on  the  grounds  (1)  that 
the  court  l>efore  whi<*h  he  wjis  naturalized  had  no  authority  to  confer 
natumlization,  and  h<»  was  conscniuently  still  an  alien,  and  (2)  that  even 
if  th(»  natunilization  w(*n»  h^gal  lie  could  not  hold  office  under  it  in 
Michigan  until  h<»  hud  ))een  on(^  year  a  citizen. 

The  act  of  ( 'ongress  of  Ai)ril  14,  1S02,  had  provided  that  aliens  might 
b<^  admitted  to  citizenship  by  the  *' supreme,  superior,  district,  or  cir- 
cuit court  of  some  one  of  the  Stat(^s,  or  of  the  TciTitorial  jurisdictions 
of  th(*  United  Stat(»s,  or  a  circuit  or  district  court  of  the  United  States." 
A  later  s(»c.tion  of  the  same  act  declared  — 

That  c'vory  court  nf  rcciml,  in  any  individual  State,  having  coiumun-law  jurisilic- 
tion,  and  a  w*al,  and  rlt-rk  <»r  prothonotary,  ^^hall  Ik*  consideretl  as  a  district  court 
within  \\\v  nxumin^'  of  this  act. 

Th(^  petitioner  contc^nded  that  the  court  of  Wayne  County  was  not 
a  district  court,  and  being  in  a  Tc^rritory  and  not  'Mn  any  individual 
St4it(»,"  could  not  b<»  considered  a  district  court  under  the  last-quoted 
s(»ction.  The  connnittec*  hcdd  tiiis  section  to  be  merely  declaratory  of 
what  should  bi»  consid<M'ed  a  district  court,  and  the  court  in  question 
coming  within  the  description,  except  in  beinj^  in  a  Territory  instead 
of  a  State,  was  iuithoriz(»a  to  gnmt  natunilization. 

As  to  the  second  question,  the  law  provided  that  every  free  white 
male  citizen  of  said  Territory,  above  the  ag(»  of  2L  years,  who  shall 
have  resided  tlu^rein  one  year  next  preceding  the  election,  ^^ should  be 
entitled  to  vote  for  Delegate  to  Congress.-'  A  subsequent  law  provided 
that  anyoiu*  qualified  to  vote  for  Delegate  to  (Congress  should  be  eligi- 
ble to  any  ollice  in  tin*  Territory.  Without  deciding  the  question 
whethiT  the  office  of  Didetfate  to  Congress  was  an  office  in  the  Terri- 
tory,  the  connnittet^  concluded  that  th(^  law  only  required  a  retddeiwe 
of  one*  year  with  citizenship  at  tiie  time  of  the  election. 

Tlu»  petitioner  was  subsecjuently  given  leave  by  the  House  to  with- 
<lraw  hispapers,  therebv  confirming  the  sitting  member  in  his  seat. 

'('.  <fcH.,  407-410.]   "^ 

(8)  Bailey. 

Mtantnii  of  fin:  irorfl  ^*  hiJuihlttinfP      Stfot  luivufifd. 

The  sitting  mem  Ihm'  when  elected  was  and  for  six  years  had  been  a  clerk 
in  the  State  Department  in  Wiushington.     His  election  was  contested  by 
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a  petition  from  sercnt«eu  cttizeod  of  Massachusetts,  od  the  ground  that 
he  was  not  at  the  time  of  his  election  an  inhabitant  of  the  btate  within 
the  meaning  of  the  Constitution.  The  petitioners  presented  no  testi- 
mony, but  testimony  was  procured  by  the  committee,  under  authority 
of  11  resoUition  reported  from  the  committee  and  passed  by  the  House. 
It  appeared  that  Mr.  Bailey  had  been  appointed  a  clerk  m  the  Stat© 
Department  on  October  1,  1817,  and  had  held  his  position  until 
()<-tober  21.  1823,  when  he  resigned  it.  On  September  8,  1823,  he 
hud  been  elected  to  Congress  from  the  district  in  Massachusetts  from 
which  he  was  appointed,  and  to  which  he  claimed  it  was  his  intention 
to  n>turn.  While  in  Washington  he  had  lived  in  a  public  hotel  until 
ttlNtut  a  year  previous  to  his  election,  when  he  had  married  in  the  city 
and  had  since  resided  with  his  wife's  mother.  Dui'ing  the  time  he 
viiiii  in  the  city  he  had  exercised  none  of  the  political  privileges  of 
residents  of  the  District  of  Columbia,  and  it  seems  to  have  been  con- 
<'i'ded  that  his  residence  here  was  anhno  revertendi. 

The  committee  presented  an  elaborate  report,  holding  that  there  is  a 
marked  difference  between  the  words  "inhabitant"  and  "citizen," 
and  that  Mr.  Bailey  could  not  be  considered  an  inhabitant  of  Massa- 
chusetts. It  was  argued,  from  the  presence  of  a  strong  States  rights 
party  in  the  constitutional  convention,  and  their  reluctance  to  concede 
anything  to  the  other  parties,  that  the  word  inhaltitant,  as  used  in  the 
Constitution,  is  to  be  strictly  construed.  The  danger  that  Congress 
would  be  filled  with  persons  whose  habits  had  made  them  strongly 
under  Executive  influence  was  doubtless  one  of  the  reasons  for  the 
insci'tion  of  this  provision.  The  word  in  the  earlier  drafts  of  the 
Constitution  was  "resident,"  but  "inhabitant"  was  substituted  as  a 
fitronger  term.  The  word  inhabitant  is  first  defined  by  the  committee 
as  comprehending  those  who  "should  be  iona  fide  members  of  the 
State,  subject  to  all  the  requisitions  of  its  laws,  and  entitled  to  all  the 
privileges  and  advantages  which  they  confer."  It  is  thus  distinguished 
from  the  word  citizen: 

The  word  inhabitant  comprehends  a  pimple  iaet — locality  of  existence;  that  oF 
citizi'ii — a  combination  of  civil  [irivile^,  some  of  which  may  l)e  enjoyed  in  any  of 
ttm  Statt-a  of  the  Union.  The  word  citizen  may  properly  be  construed  to  mean  a 
member  of  a  political  society;  and  although  he  mi^fat  De  alxtcnt  for  yearp,  and  ceai^ 
to  U'  an  inhabitant  of  its  territory,  bis  rights  of  citizenBhip  may  not  be  thereby  for- 
feiteil,  but  may  be  resumed  whenever  he  may  choose  to  return. 

The  case  of  uiinisters  ot  the  United  States  repre.'icnting  the  Govern- 
ment at  foreign  courts  presents  no  analogy,  for  by  international  law 
the  ministei-s  carry  with  them  the  sovereignty  of  the  government  to 
which  they  belong.  Persons  in  the  employ  of  tlie  United  States 
within  its  limits  are  not  in  an  analogous  situation,  and  may  acquire 
inhabitancy  in  the  District  of  Columbia  in  the  same  way  as  in  any  of 
the  States. 

The  resolution  appended  to  the  report,  after  a  long  debate  in  the 
Coiiuuittee  of  the  Whole,  passed  that  oody  by  a  vote  of  105  to  55,  and 
l»cing  reported  to  the  House,  passed  by  a  vote  of  125  to  55;  so  the  scat 
l>ecarae  vacant,  ^^^ 

Thear^mentof  Mr.  Bailey,  submitted  to  the  couimittt^Bjj^thi: 
speeches  in  the  House  and  Committee  of  the  Whole,  a    ■'  i*^^^^^**- 
discussion  of  both  sides  of  the  question.     AgaioBI 
urged  that  the  whole  question  was  one  of  infcntionM 
presence  of  Mr.  Bailey  in  Washington,  howfij 
H.  Doc.  510 6 
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not  operate  a  loss  of  his  inhabitancy  in  Massachusetts,  so  long  an  he 
retained  his  intention  to  return.  A  liberal  constiniction  of  the  mean- 
ing of  the  Constitution  is  called  for,  not  only  by  the  character  of  our 
institutions,  and  esiKK*iallv  the  peculiar  nature  of  the  District  of 
Columbia,  but  also  by  the  Jact  that  in  this  case  it  will  operate  to  carry 
out  instead  of  to  defeat  the  expressed  will  of  the  people. 

The  case  of  foreign  ministers  was  claimed  to  l)e  analogous,  in  it< 
essentials,  to  the  present  case,  for  the  privileges  of  the  minister  in  the 
country  to  which  ne  is  accredited  are  the  result  of  international  law, 
which  apply  onl}'  so  long  as  he  is  out  of  his  own  country.  If  inhabi- 
tancy, in  the  words  of  the  committee,  merely  "comprehends  the  simple 
fact,  localit}'  of  existence"'  it  is  impossible  that  the  principleij  of  inter- 
national law  should  give  locality  of  existence  in  one  of  the  States  of 
the  Union  to  a  person  actually  outside  of  it.  If  locality  of  existence 
constituted  inhal>itancv,  a  person  happening  to  be  in  a  State  on  the 
day  of  election  might  be  returned  from  it,  in  express  opposition  to  the 
purpose  which  it  is  claimed  this  clause  of  the  Constitution  was  intended 
to  carrv  out. 

On  the  other  hand,  })esides  an  elaboration  of  the  arguments  of  the 
report,  it  was  contended  that  if  the  District  of  Columbia  were  entitled 
to  a  delegate  in  Congress,  Mr.  liailey  would  be  eligible  to  the  position, 
and  hence  could  not  f>e  eligible  to  a  similar  position  from  Massachusetts. 

[C.  &  H.,  411-496.] 

(4)  Forsyth. 

liemdiiiK^e  an  Thutcd  State>i  ?n  mister  at  a  foreUjn  court  no  dUqualiJi' 
cation,     Sitt!n<j  mtinhcv  vftahwd  the  seat, 

Mr.  Bailey,  the  sitting  member  in  the  preceding  case,  introduced  a 
resolution  requiring  the  Committee  on  Elections  to  report  whether  any 
other  meml)ers  of  the  House  were  not,  at  the  time  of  their  election, 
inhabitants  of  the  States  from  which  they  were  returned,  defending 
his  resolution  on  the  ground  that  if  mere  being  in  a  place  constituted 
inhabitancy,  foreign  ininistei"s  could  l)e  no  exception  to  the  rule.  The 
resolution  was  passed,  and  the  committee  reported  that  Mr.  Forsyth 
had  been  elected  to  Congress  while  acting  in  the  capacitv  of  minister 
to  S^min.     He  had  r(\signed  the  latter  oflice  before  March  4. 

* 

The  coininittcM*  an'  of  opinion  that  there  Ih  nothing  in  Mr.  Forsyth'fl  case  which 
disnuaHfies  him  from  holding;  a  seat  in  this  House.  Tlie  t^ajtfU'ity  in  which  he  acted 
excIndoH  the  icU'a  that,  l)y  the  i>erfonnance  of  his  duty  al)road,  he  ceased  tu  be  an 
inhabitant  of  the  Tnitetl  States;  and,  if  w),  inasmuch  as  he  has  no  inhabitancy  in  any 
other  i)art  of  the  T'nion  than  (leorjjjia,  he  must  !)econsidertHl  as  in  the  same  situation 
as  i)efore  the  acceptance  of  the  appointment.  The  committee  resixHitfully  ask  leave 
to  lx».  diK'.haiyiHl  from  the  further  consideration  of  the  Hubje<*t  referred  to  them. 

The  report  was  committed  to  the  same  Committee  of  the  Whole  to 
which  Mr.  Bailev's  case  was  committed,  and  after  the  decision  of  the 
latter  case*  the  committee*  was  discharged  from  further  consideration, 
thus  tontirming  the  right  of  Mr.  Forsvth  to  his  seat, 

[C.  &  II.,  41)7-5(K).J 
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Comirdttee  on  Elections, 

Mr.  Sloan,  Mr.  Hoffman, 
Hayden,  Powell, 

Tucker,  South  Carolina,  Bryan, 

Mr.  Phelps. 

Cases. 

(1)  Daniel  Hugunin  vs.  Egbert  Ten  Eyck,  N^ew  York. 

(2)  John  Biddie  and  Gabriel  Richard  vs.  Austin  E.  Wing,  Michigan 
Territory. 

(3)  Sundry  citizens  vs.  John  Sergeant,  Pennsylvania. 

(1)  HuGUNiN  vs.  Ten  Eyck. 

The  word  ^^junior'^^  omitted.     Seat  given  to  petitioner. 

According  to  the  returns,  Daniel  Hugunin,  jr.,  had  received  5,188 
votes;  P^gbert  Ten  Eyck,  5,484,  and  Daniel  Hugunin,  470.  Of  the  votes 
returned  for  Daniel  Hugunin,  412  were  proved  to  have  been  cast  for 
Daniel  Hugunin,  jr.,  and  this  giving  him  a  majority  of  116  votes,  the 
committee  reconunended  that  ne  be  given  the  seat.  The  resolutions 
passed  without  opposition. 

[C.  H.  501-503. J 

(2)  BiDDLE    AND    RiCHARD   VS.   WiNG. 

Intliitldatimi^  irregularities^  and  illeijaL  voti7uj.  Sitting  delegate 
retained  tlw  seat. 

Of  the  votes  cast  at  the  election,  John  Biddie  had  732,  Justin  E. 
Wing  732,  and  Gabriel  Richard  710,  but  certain  votes  had  been  rejected 
by  the  inspectors,  so  that  the  vote  as  returned  to  the  Territorial  board 
of  canvassers  was:  Biddie,  731;  Wing,  724,  and  Richard,  710.  Before 
the  Territorial  l>oard  of  canvassers  Mr.  Wing  objected  to  the  counting 
of  certain  votes  given  at  the  Sault  de  Ste.  Marie,  on  the  ground  of  ille- 

fality,  and  presented  affidavits  to  sustain  his  charge.  After  several 
ays'  argument  the  board  decided  to  receive  testimony,  and,  at  the 
request  of  Mr.  Biddie,  adjourned  to  give  him  time  to  procure  rebutting 
testinlony.  When  the  board  reconvened  it  examined  the  ex  parte 
testimony  thus  collected  by  both,  and  decided  the  votes  illegal.  They 
w^ere  chiefly  for  Mr.  Biddie,  and  being  rejected,  gave  the  majority  to 
Mr.  Wing,  to  whom  the  certificate  was  given.  The  committee  were 
unanimous  in  their  opinion  that  in  this  proceeding  the  board  had 
exceeded  their  powers,  and  that  they  ought  to  have  adjudged  the  cer- 
tificate to  Mr.  Biddie.  But  the  committee  held  that  this  was  no  reason 
for  giving  him  the  seat  in  advance  of  a  full  determination  of  the  case 
on  its  merits.  An  error  had  been  committed  to  the  prejudice  of  Mr. 
Biddie  in  the  unauthorized  assumption  of  jurisdiction  by  the  board  of 
canvassers,  but  the  committee  would  not  presume  that  equally  impor- 
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tniit  errors  h)  the  prejudice  of  other  cAiididates  had  not  been  ox)m- 
niitted  by  the  same  or  otht»r  officers,  and  as  the  House  has  jurwdiction 
ovei*  the  whole  matter,  with  power  to  correct  the  mistakes  of  all 
officers,  the  rijjfht  to  the  seat  can  not  Iw  settled  until  the  whole  c^ase 
has  been  examined. 

As  th(»  case  t'ame  l)efore  the  comniitto  lK>th  Mr.  Biddle  and  Mr. 
Richard  claimed  the  seat  held  by  Mr.  Wing.  The  claim  of  Mr. 
Richard  was  based  not  on  any  allegation  that  he  had  actually  received 
the  greatest  numf)er  of  vot^»s,  })ut  on  the  claim  that  he  would  have 
received  the*,  greatest  number  had  not  his  friends,  at  the  election  held  in 
Detroit,  Immmi  intimidated  from  voting  by  the  interferenC'e  of  deputy 
sheriffs  and  conshibles.  The  committee  were  unanimous  in  reporting 
advi^rsely  to  the  claim  of  Mr.  Richard. 

Tlu'  coininittee  an*  ni  opinion  that  the  (Uity  assigned  to  them  iloes  not  impose  on 
them  an  examination  of  the  eansies  which  mav  have  i)revente<l  any  candidate  from 
jrettinjr  a  .sufKcient  numl>t?r  of  votes  to  entitle  liim  to  the  seat.  They  consider  tliat 
it  is  only  recjuinMl  of  them  to  ahK'ertain  who  had  the  greatest  number  of  legal  votes 
actually  given  at  the  election.  An  election  is  the  act  of  selecting,  on  the  part  of  the 
eli'ctors,  a  person  for  an  office  of  trust.  The  inspei^tors  of  eknition  are  constituted 
ju(lgt»s<)f  theciuulificationsof  theeltH'tors,  and  exercrise,  from  necressity,  a  discretionary 
power;  if  they  err  and  reject  a  legal  vote,*  or  an  elector,  from  any  cause,  should  fail 
ni  j)reHenting  his  vote  for  their  re<'eption,  the  nature  of  the  case  precludes  it  from 
entering  into  the  consideration  of  the  general  result  of  the  election;  unless,  indeed, 
<'orniption  phould  appear,  sufficient  to  divtrov  all  confidence  in  the  purity  and  fair- 
ness of  the  whole  jirocee* lings.  It  is  properly  a  pro<*ee<ling  between  those  officers 
and  the  injured  party.  *  *  *  In  ca.*»e  of  the  anplicatioij  of  the  contrary  doctrine, 
the  greatest  unctertainty  must  necessarily  i)revail,  and  should  it  be  established,  it 
would  he  placing  in  thehands  (»f  a  few  riotous  individuals  the  power  of  defeating  any 
election  whatever.  The  law  apjM)ints  a  particular  time  and  place  for  the  expression 
of  the  i)ul)lic  voice;  when  that  tune  is  imst,  it  is  too  late  to  inquire  who  did  not  vote, 
or  the  reasons  whv. 

But  in  justice  to  the  citizens  of  Detroit  the  committee  presented  a  brief 
statement  of  facts,  showing  that  the  election  was  heltt  under  circum- 
stances which  made  disturbances  almost  inevitiibh*,  and  that  although 
the  friends  of  Mr.  Richard  alone  entered  ('(miplaint,  it  was  by  no  means 
certain  that  the  attention  of  the  sheriff  and  constables  in  preserving 
order  was  directed  (entirely  to  them;  indeed,  the  fact  that  they  were 
nearly  as  numerous  as  the  other  two  parties  combined  made  it  improb- 
abl(»  that  any  serious  intimidation  could  have  been  practiced  on  them. 

The  connnittei^  }>ein<(  unanimous  in  the  opinion  that  Air.  Richard 
was  not  (dccted,  th(^  (juestion  remained  between  Messrs.  Biddle  and 
Wing,  on  which  latt(»r  (luestion  they  were  not  unanimous,  though 
what  the  conclusions  of  tin*  minority  were  does  not  appe^ir. 

The  testimony  was,  in  part  at  least,  that  on  >vhich  the  Temtorial 
board  of  canvassers  had  acted.  It  was  all  taken  orpttrfr^  but  thec*om- 
mitte(»  W(Me  of  opinion  that  inasmuch  as  Mr.  Biddle  had  procured  ex 
part*  testimony  to  rc^but  that  prcKluced  bv  Mr.  Wing,  he  could  not  be 
neard  to  object  to  th(»  introduction  of  sudi  testimony. 

First  counting  for  the  resjKM'tive  <'andidates  the  votes  improperly 
rejected  l)y  the  insp<u'tors,  it  ai)]>(»ared  that  the  vote  as  it  should  have 
been  returned  and  canvassed  was:  Hiddle,  732;  Wing,  728;  Richard, 
722.  To  overcome  the  plurality  thus  shown  for  Mr.  Biddle,  Mr.  Wing 
alleged  that  of  the  Gl  votes  ca>t  at  the  8ault  de  Ste.  Marie  51  were 


Mint  theconnnittee  in  thiw  caw*  w^eni  t<»  have  overrnle<l  themHelvcH,  bo  far  aa  the 
rejection  of  k»gal  voters  in  comvnie<l,  by  rt»tvivinp  testimony  aH  to  voteB  rejected  by 
the  innpecton),  and  counting  smrh  a8  the  testimony  showed  ought  to  bkve  been 
received. 
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illegal,  never  having  paid  the  county  or  Territorial  tax  required  by 
law  as  a  qualification  for  voting.  Twelve  of  these  illegal  votes  were 
also  claimed  to  be  illegal  because  the  voters  were  soldiers  discharged 
from  the  United  States  Army  less  than  a  year  before  the  election, 
8  because  the  voters  were  aliens,  and  3  because  of  nonresidence.  Ten 
also  were  said  to  be  cast  bv  half-breed  Indians. 

The  committee  found  all  the  charges  to  })e  sustained  except  that  in 
regard  to  the  Indians.  The  51  voters  whose  qualification  was  attacked 
on  the  ground  of  nonpayment  of  taxes  did  not  appear  on  any  tax  list 
and  had  never  paid  a  tax  in  money,  but  had  turned  out  a  few  days 
before  the  election  and  voluntarilv  worked  a  road  never  established 
by  law.  This  the  committee  h(»ld  was  not  a  payment  of  taxes.  The 
soldiers  had  been  long  quartered  in  the  Territorv,  but  had  been  dis- 
charged less  than  r.  year  before  the  election,  and  their  residence  could 
not  have  begun  until  their  discharge. 

Ten  half-l>reed  Indians  were  proved  to  have  voted.  As  to  them  the 
committee  said: 

With  resjiec't  to  the  first  class  the  committee  are  sensible  that  it  presents  a  question 
very  delicate  and  important.  In  deciding  on  it  they  would  be  governed  oy  two 
f&eiti — the  mode  of  life  and  the  society  to  which  the  party,  bv  his  own  voluntary  act, 
attaches  himself.  If,  by  his  manner  of  living  and  place  of  a()ode,  he  was  assimilated 
to  and  associated  with  the  great  body  oi  the  civilized  community;  had  never 
belonged  to  any  tribe  of  Indians,  as  a  member  of  their  community,  and  being  pos- 
sessed of  the  other  necessary  qualifications,  no  good  reason  is  perceived  against  such 
a  person  being  considered  as  a  <j[ualified  elector.*  But,  on  the  other  hand,  if  he 
belongs  to  any  of  the  tribes  of  Indians,  or,  being  an  outcast,  uncivilized  in  his  deport- 
ment, and  not  approaching  the  manners  of  other  citizens,  it  would  \)e  a  prostitution 
of  the  character  or  an  American  citizen  to  attempt  to  clothe  such  a  i)er8on  with  it. 

The  testimonv  in  regard  to  these  Indians  being  conflicting,  the  com- 
mittee did  not  decide  the  question  of  their  qualihcations. 


the  committee  recommended  that  he  be  confirmed  in  his  seat.  *  The 
case  was  discussed  one  day,  but  no  vot^i  was  taken  in  the  House,  so  the 
fitting  member  retained  his  seat. 
[C.  &n.,  504-515.] 


s 


(3)  Sergeant. 

Pmrer  of  candidates  to  waive  rujlitn  undo'  a  tie  ele^timi.  Sitting 
mtiaher  retained  the  seat. 

At  the  regular  election  the  result  wa,s  a  tie.  The  governor,  not  con- 
sidering that  he  could  call  a  new  election  without  a  relinquishment  by 
both  candidates  of  their  claims  under  the  first  election,  waited  until 
the  receipt  of  letters  from  both  candidates  relinquishing  their  claims. 
He  then  proclaimed  a  second  election,  at  which  Mr.  Sergeant  was 
elected.  A  petition  was  presented  alleging  that  from  certain  votes 
found  in  the  coroner's  and  other  boxes  for  Henry  Horn  it  appeared 
that  the  intention  of  a  plurality  of  the  electors  was  to  choose  Henry 
Horn  at  the  first  election.  No  testimony  accompanied  the  memorial, 
and  in  answer  to  requests  from  the  committee  the  only  testimony  pre- 

^This  under  a  law  providing  that  "every  free  while  niale  citizen"  possessing  cer- 
tain qualifications  should  be  entitled  io  vote. 
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Hented  was  tiiken  exjHirte  and  apparently  without  notice.  These  depo- 
sitions the  eoniinittoo  considered  '^entirely  InsuflScient  to  invalidate  the 
rights  of  the  sitting  member;"  and  they  moreover  did  not  consider  it 
nec^*^*sary  to  investigate  the  rights  of  the  parties  under  the  first  elec- 
tion, *'heaiuHe,  whatever  these  rights  were,  thev  have  been  voluntarily 
relinquished."'  They  presented  a  resolution  declaring  Mr.  Sergeant 
entitled  to  his  seat,  Which  was  passed  without  debate  or  division. 
[C.  &H.,  516,677.] 


TWENTIETH   C0NUBE88. 


TWSVTIBTH    COHOBESB,  1827-1829. 

Committee  on  Electioiw. 

Mr.  Sloa;  e,  Mr.  Claibobue, 

Andskson,  Phelps, 

Alston,  Stower, 

Mr.  f^cKER,  South  Carolina. 

no  cases  in  the  Twentieth  Congress. 


TWEVTT-7IBST   C0NOSE88,  182d-1831. 

Committee  on  J^lectioTis. 
Mr.  Alston,  South  Carolina,  Mr.  Johnson,  Tennessee, 

Tucker,  Beesman, 


(1)  Silas  Wright,  junior,  vs.  George  Fisher,  New  York. 
(a)  George  Loyall  vs.  Thomas  Newton,  Yirginia. 

(3)  Thomas  D.  Arnold  vs.  Pryor  Ijea,  Tennemee. 

(4)  Keuel  Washhurn  v».  James  W.  Ripley,  Maine. 

(1)  Wright  vs.  Fisher. 

Migiiiltes  In  ret/uTnn,  and  (wiiitalaii  of  the  vktiI  ^''Jimicr."  Seat  ijiven. 
to  petitioner. 

Report  by  Mr.  Alston. 

According  to  the  returns  George  Fisher  received  8,939  votes,  and 
Silas  Wright,  junior,  8,932,  but  a  number  of  votes  cast  for  Silas 
^\'rifi'ht,  junior,  were  returned,  by  mistake  of  the  inspectors,  as  cast 
for  Silas  Wnght,  and  in  two  returns  the  votes  cast  for  Wright  were 
omitted  by  mistake.  The  committee  coirected  these  mistaKes,  and 
recommended  that  the  seat  bo  given  to  petitioner.  The  resolution 
was  {Missed,  but  Mr,  Wright  did  not  apirear  to  take  the  seat,  and  some 
time  later  resigned  it. 

[C.  &  H.,  518,  519.] 

(2)  IjorALi.  m.  Newton. 

Pmcer  oftixaym-n  of  cities  in  Yirginia  to  udjourii,  the  jmU.  Illegal 
ititcK.     Scat  given  to  petitioner. 

Report  by  Mr.  Alston. 

According  to  the  returns  the  vote  was;  Loyall,  93f 
majoritv  for  Newton,  13.     Loyall  contestedjf "  ^''  '~^ 
votes,  alleging  that  184  votes  had  been  cagtlr 
persons  not  qualitied  under  the  laws  of  Vir"^ 
charging  that  384  votes  of   unqualiliad  j 
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l)ctitioner,  and  that  all  the  votes,  being  93  for  Loyall  and  69  for  New- 
ton, cast  in  the  city  of  Norfolk  on  the  second  and  third  days  of  the 
election  were  illegal.  The  election  had  been  adjourned  by  the  mayor, 
and  it  was  contended  that  by  the  laws  of  Virginia  the  mayor?  of  cities 
did  not  have  the  |^)wer  ix).s.ses8ed  by  sheriffs  of  counties  to  adjourn 
the  i>oll,  and  in  any  case,  the  contingencies  under  which  a  Kincriff 
might  adjourn  the  poll  did  not  exist. 

The  committee  were  of  the  opinion  that  the  adjournment  in  Norfolk 
was  legal,  and  that  of  the  ISJ- votes  charged  as  illegal  by  petitioner 
the  charges  were  sustained  as  to  93,  and  of  the  »"84  vote^  charged  ns 
illegj\l  by  the  sitting  memlxM*  the  charges  were  siLstained  as  to  5(). 
This  would  li»ave  a  majority  for  ^H^titioner  of  30  votes. 

To  reach  this  result  the  rules  adopted  in  Poilcrfield  vft.  McCoy  were 
applied.  The  oath  of  the  voter,  or  his  friends,  was  permitted  to 
estiiblish  the  fact  of  his  naturalization,  or  ]X)Ssession  of  a  fnH*hold. 
The  committee  were  of  the  opinion  that  this  was  not  in  accordance 
with  the  rule  of  law  that  the  iH'^t  evidence  the  cas(*  admits  of  should 
be  required,  ])ut  if  this  rule  should  }h^  applied,  and  oidy  documentarj* 
evidence  of  natunilization  or  title  received,  the  c^ise  oi  sitting  mem- 
ber would  be  still  woi*se.  Under  this  strict  rule  113  of  the  exceptions 
of  petitioner  and  only  42  of  those  of  sitting  member  would  be  sus- 
tained, leaving  petitioner  a  majority  of  58. 

All  the  testimony  taken  b\'  jK^titioner  was  excepted  to  on  the  ground 
that  it  wjis  not  legally  taken.  There  was  no  law  of  Congress  in  force 
providing  a  mt^thod  of  taking  testimony,  and  the  petitioner  had  pro- 
ceeded after  tlie  method  prescri]>ed  for  contests  for  seats  in  the  gen- 
eml  assem})ly  of  Virginia  as  being  the  most  nearly  analogous  case. 
He  had  had  a  commission  apiH)inted  by  the  courts,  consisting  of  three 
justices  of  the  p(»ace  or  notiiries  public.  He  gave  notice  to  the  sitting 
member  to  attend,  .specifying  the  names  of  the  votei-s  attacked  and  the 
objection  to  each.  The  sitting  memberref used  to  attend  on  the  ground 
that  the  connnission  had  no  authority  of  law.  The  sitting  memlxjr 
likewise  gave  the  petitioner  due  notice.  si:)ecifying  the  names  of  voters 
attack(*d  and  the  charges,  and  took  his  testimony  before  two  justices 
of  the  })eace.  The  ])etitioner,  bcMng  absent  as  a  member  of  the  con- 
stitutional convention,  did  not  attend.  The  pi^titioner  presented  cer- 
tified copies  of  the  land  lists,  the  sitting  member  the  parol  testimony 
of  persons  who  had  examined  the  lists.  The  committee  received  the 
testimony  of  })oth  partic^s,  as  the  officers  taking  it  in  each  case  were 
authorized  to  administer  oaths,  and  it  was  taken  on  due  notice. 

After  being  nmch  debated,  a  motion  to  recommit  the  report  to  the 
Conunittee  on  Elections  was  defeated  by  a  call  for  the  previous  ques- 
tion, and  the  resolution  presented  by  the  committee,  declaring  Mr. 
Loyall  entitled  to  the  seat,  was  passed  by  a  vote  of  97  to  84.  Mr. 
Ijovall  took  the  seat  the  next  dav. 

In  the  letters  of  the  sitting  member  presented  to  the  committee,  and 
in  the  debate,  all  the  <[uestions  involved  were  elaboi-jitely  argued. 
There  was  no  law  of  Vii'ginia  expressly  empowering  the  mavore  of 
cities  to  adjourn  an  election.  Tn  tiie  counties  the  sheritfs  presided, and 
were  given  the  ix)wer,  in  <*ertain  contingencies,  to  adjourn  the  poll, 
through  not  more  than  four  day^.  Tn  cities  the  election  was  to  be 
presided  ov<?r  by  tlu*  mayor.  In  several  statutes  in  regard  to  the 
conduct  of  elections  the  sheritls  and  mayors  were  lK)th  mentioned,  and 
similar  provisions  made  in  regard  to  both.     From  this  it  was  argued 
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that  it  had  been  intended  to  give  the  mayors  all  the  powers  possessed 
])y  the  sheriffs,  including  that  of  adjourning  the  poll,  and  the  com- 
mittee seems  to  have  so  decided.  But  it  was  objected  that  so  impor- 
tant a  power  as  this  could  not  be  granted  except  by  express  delegation; 
that  the  circumstances  which  rendered  it  necessary  in  the  counties  did 
not  exist  in  cities,  and  that  it  was  a  power  which  no  mayor  before  had 
asjsumed  to  exercise.  As  to  whether  the  contingency  of  there  being 
more  voters  present  than  could  be  polled  had  occuiTed,  the  evidence 
was  conflicting.  The  opening  of  the  election  had  been  considerably 
delayed  (until  2  p.  m.)  by  speeches  by  the  candidates;  persons  appeared 
as  the  polls  were  closing,  asking  to  vote,  and  a  considerable  num})er 
of  votes  was  cast  on  the  two  succeeding^ays. 

Upon  the  (question  of  illegal  votes  a  neatcd  discussion  took  place  in 
which  the  fairness  of  the  committee  was  attacked,  because  they  had 
merely  announced  the  num]>er  of  votes  decided  as  illegal  on  each  side, 
and  had  not  presented  any  list  of  their  names  or  brief  of  the  testimony. 
The  testimony  was  so  voluminous  and  confused  (it  covered  800  pages) 
that  no  member  could  be  expected  to  make  anything  out  of  it  without 
some  aid  from  the  committee,  and  the  fact  that  tne  committee  had 
sustained  about  one-half  of  the  exceptions  of  Mr.  Loyall  and  only 
about  one-sixth  of  those  of  Mr.  Newton  was  suflBcient  ground  for  ask- 
ing at  least  that  they  give  their  reasons  in  each  individual  (»ase.  The 
committee  were  not  unanimous  in  their  report,  though  what  the  posi- 
tion and  arguments  of  the  minority  were  can  only  oe  inferred  from 
the  debate. 

[C.  &  H.  520-^00.] 

(3)  Arnold  vs.  Lea. 

Fraud  and  irregularities.     Sittln<f  meniber  retained  the  se/it. 

Report  by  Mr.  Alston. 

In  his  memorial  to  the  House  the  specifications  of  petitioner  were: 

That  i)erjury  and  subornation  of  perjury  were  resorted  to;  that  bribery,  direct  and 
indirect,  were  resorted  to,  and,  in  short,  to  insure  the  defeat  of  your  memorialist, 
the  laws  of  Tennessee,  which  prescribe  in  a  si>ecial  manner  the  mode  of  holding 
elections,  were  completely  prostituted  and  trampled  under  foot  bvthe  official  authori- 
ties who  conducted  the  election,  and  their  own  partial,  prejudiced,  and  malignant 
passions  substituted  in  place  of  the  laws  of  the  land. 

The  petitioner  announced  his  belief  that  if  the  election  had  been 
legally  conducted  he  would  have  been  elected,  but  asked  only  that  the 
seat  be  declared  vacant.  The  specifications  in  the  notice  of  petitioner 
to  sitting  member  were: 

1.  I^ecause  the  laws  of  this  State,  which  prescribe  the  mode  of  holding  elections, 
have  lx?en  most  flagrantly  violate<lon  the  days  of  election  by  the  ollicial  authorities 
who  conducted  the  election.  2.  A  vast  numb<*r  of  illegal  and  spurious  votes  have 
lK»en  given  for  you  in  the  election  without  as  well  as  with  the  connivance  of  theotli- 
cial  authorities'  employed  in  holding  the  election.  3.  Perjury  and  subornation  of 
jx»rjury  have  been  employed  to  give  you  your  l>oasted  n)ajority  of  217.  4.  Bribery, 
It  is  l>elieved,  has  beSen  employed  to  insure  your  success.  (See  p  3,  documents 
printed  with  report  32,  Twenty-first  Congress.) 

In  spite  of  these  manifestly  insufficient  allegations  the  co: 
''chose  to  go  into  an  examination  of  the  documents  sub 
The  specific  charges  as  brought  out  by  the  evidence 
(1)  Tnat  at  Tazewell,  Claiborne  County,  all  the  o'" 
were  partisans  of  the  sitting  member;  that  after  the 
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on  tho  eveiiiiijj  of  the  lii^st  day  the  inspectors  sealed  up  the  lx)x,  and 
instead  of  taking  charge  of  it,  as  the  law  required,  turned  it  over  to 
the  sheriff,  who  locked  it  up  in  a  trunk  in  a  store,  where  it  had  been 
customary  to  keoo  it.  On  learning  of  this  the  friends  of  petitioner 
complained,  but,  the  insjK^ctors  havm^  dispersed,  the  sheriff  declined 
to  interfere  further  with  the  1k)x.  The  next  morning  the  trunk  wrti« 
unlocked  by  thi»  sheriti  in  tlu»  presence  of  one  of  the  inspectors  and  an 
elector,  and  the  l>ox  showed  no  api)earan(*e  of  injury.     To  avoid  sus- 

>icion  tlu»  votes  taken  the  second  day  w<^re  deposited  in  a  separate  Ik)x. 

Yhen  tho  Iwillots  w«»re  counted  they  corresponded  in  number  to  the 
names  on  tht*  ik)11  list,  and  the  petitioner  wjis  found  to  have  received  a 
majority  of  142  votes  in  the  tirst  day's  box,  and  of  14  votes  in  the  other. 
(2)  In  th(»  precinct  of  l^erry's,  ClailK)rne  County,  a  large  gourd  was 
used  us  a  box;  on  the  evening  of  the  first  day  it  was  stopped  and  tied 
with  a  haii<lk(»rchief  and  taken  <*harge  of  by  one  of  the  inspectors,  who 
l(x*kedit  in  his  house  over  night.  1  here  was  nocvidenceof  fraud,  and 
the  offici^rs  of  election  were  proved  to  l>e  men  of  good  charac*ter. 

(8)  Tn  Knoxville,  a  witness  swore  that  heheardlsaac  Jonas  say  that 
he  had  been  hired  to  vote  for  sitting  memlwr.  Another  witness  swore 
that  two  years  ])efore  the  election  he  luul  heard  the  grandmother  of 
Eli  Hill  say  that  he  was  sixteen  yeai-s  old.  Hill  swore  to  the  officers 
of  election  that  he  was  of  age. 

(4)  At  Mc(iinniss\s,  the  officers  of  election  were  not  sworn.  A 
majority  of  them  were  in  favor  of  petitioner,  and  he  received  a  large 
majority  of  the  votes. 

(5)  At  Taz(»wel[  the  inspectors  had  d«»ducti»d  a  few  votes  as  illegal, 
but  more  from  Lea  than  from  Arnold. 

(r»)  At  ^IcFarliuuls  llu»  oificers  of  (^lection  were  distantly  related  to 
th(>  sitting  member.  The  l)ox  was  k<»pt  over  night  in  the  sheriff's 
house.  One  of  the  inspectors  remainea  in  the  house  with  it,  and  the 
key  wu*>5  taken  home  by  anothiM*  inspector. 

(7)  At  rnitia  one*  of  the  inspectors  was  a  justice  of  the  peace,  and 
he  swore  tin*  other  oificers  and  liimself.  The  box  was  locked  up  in  a 
ston»  over  night. 

The  irn*gulariti(»s  detaiU»d  in  the  first,  second,  fifth,  sixth,  and 
sev(Mith  counts  abov(»  the  committer' found  to  l)c  insufficient  to  over- 
throw the  returns,  the  ele<*tion  having  iM'en  honestly  conducted  by 
qualified  oificers  according  to  the  spirit,  if  not  the  letter,  of  the  law. 
The  <»videnc(»  in  regard  to  tlu*  thini  charge  is  inadmissible  and  insuf- 
iicient.  The  fact  that  the  officers  of  eh^ction  at  McGinniss'  (fouith 
charge)  wow  not  -;worn  would  not  vitiate  the  w^hole  election,  and  the 
committee  did  not  decide  whether  the  precinct  election  was  vitiatod  or 
not,  as  it  would  not  attect  the  result. 

TIm^  loiiiMiittt'o  havo  not  «lisoov«'nMl  the  slijrhtc^Ht  ground  for  tho  imputation  of 
"iHTJurv,"  or  "siibornatinn  of  porjury,"  "}>ril)orv,  «Mthor  <HrcH*t  or  indirect,"  or 
"fovrnj>tion/'  «»r  any  H])rrirj!'  of  fmud  wliatevcr,  oitluT  to  the  ollirere*  holding  the 
I'liTtinn  or  Xhv  vott'rs,  and  that  a  full  an«l  fair  i»xj)res.vion  of  jmblic  opinion  haH  lioen 
ohtainnl.  Tht*  ronunittiv  an^  therefore  unanunoubly  of  the  opinion  that  the  seat  of 
I*ryor  J^-a  <»u^ht  not  to  Ik-  va«'att»d. 

Against  the  petitioner  it  was  ])roved  that  he  had  loaned  his  horse  to 
a  minor  to  go  to  another  precinct  and  vote,  his  vote  having  be^n 
refused  at  his  home  precinct. 

Certain  printed  pijHUs.  tippearing  to  be  campaign  documents,  were 
excluded  by  the  conunittee  on  the  grounds  that  they  had  no  connec- 
tion with  tlic  caac^  and  that  there  was  no  evidence  of  their  publication 
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and  no  notice  to  the  Hitting  member  of  an  intention  to  u&e  them  as 
evidence. 

In  the  course  of  the  hearing  before  the  committee  there  was  such 
an  exhibition  of  feeling  between  the  parties  that  they  were  required 
to  present  their  arguments  in  writing.  Similar  heat  was  exhibited  by 
l>oth  parties  in  tho  debate,  and  it  was  explained  by  the  petitioner  that 
they  "  were  not  upon  terms  even  of  common  civifitj'." 

It  was  oi'dered  by  the  House  that  all  the  written  testimony  of  lioth 

iirtit.'s  should  be  print^td,  with  tiucb  of  the  prints  documents  att  should 

e  selected  by  cither  party,  and  adjudged  by  tho  <Jommitteo  on  the 

•ludiciary  "  to  be  in  any  wise  applicable  to  the  oiisc  before  the  House." 

The  Conunittee  on  the  Judiciary  i-eported  that  all  the  documents 
were  wholly  irrelevant,  and  they  were  not  printed. 

After  several  days  discassion  in  the  Committee  of  the  Whole  and  in 
the  House,  the  resolutions  presented  by  the  Committee  on  Elections 
were  passed  by  a  vote  of  149  to  ^,  and  the  sitting  memlx'r  was  accord- 
ingly (^unfirmed  in  his  seat. 

The  speeches  made  in  the  House  by  Mr.  Arnold  and  Mr.  Lea  are 
very  long,  but  deal  almost  entirely  with  personalities,  and  the  docu- 
ments declared  irrevelant  by  the  Committees  on  Elections  and  the  Judi- 
ciftiy.  These  documents  were  campaign  circulai's  charging  bribery 
agninst  Mr,  White.  United  States  Senator  from  Tennessee,  and  impli- 
cating Mr,  Lea  as  his  agent.  It  is  unnecessary  to  outline  the  argu- 
ment upon  them.  As  to  the  issues  of  the  case,  Mr,  Arnold's  contention 
was  that  any  violation  of  the  laws  of  Tennessee  by  the  election  officers 
should  vitiate  an  election,  and  that  the  irregularities  in  this  case  were 
such  AH  indicated  fraud.  Mr.  Lea  contended  that  the  irregularities 
Mere  of  form  only,  that  fraud  could  not  be  presumed,  and  that  there 
was  nothing  in  the  evidence  to  prove  it,  but  rather  everj'thing  tended 
the  other  way.  Mr.  Ellsworth  announced  the  true  principle  of  deci- 
sion to  i)e,  whether  the  eleetv^-s  had  complied  with  tne  law,  and  what 
wju-s  the  result  of  their  vote.  If  the  electors  had  complied  with  the 
law.  no  irrcgidarity  on  the  part  of  the  officers  charged  with  the  elec- 
tion and  i-etunis  should  defeat  their  choi<'e,  if  by  any  means  that  choice 
could  l>c  ascertained. 

Mr.  Huntington  delivered  an  elabomt*;  legal  argument  to  show  that 
the  irregularities  proved  were  sufficient  to  vitiate  the  election.  [0.  &H., 
«Ol-678.] 

(■t)  Wasiibuhn  >■*.  RiiT-Ey. 

^Vhere  a  majority  vote  is  requiretf  for  a  chmce,  votes  for  mndtdates 
fur  uthi-r  offices,  emdently  placiti  in  tha  Congressional  tsr^r  hy  mistake, 
lire  tiererlMess  f^  he  counted  in  reckoning  the  -mhule  number  of  votes  of 
•irhiih  II  mojority  ix  necessaiij.     Jhcisi<m  in  filiitr  of  nittiwj menihii: 

Report  by  Mr.  Alston. 

L'nder  the  laws  of  Maine  a  majority  of  all  the  votes  cast  was  neces- 
sary to  a  choice,  and  if  no  candidate  received  a  majority  at  the  tirst 
election  it  was  the  duty  of  the  governor  and  council  tn  oidi'V  a  i 
election.  Atthe  tii-st  election,  held  on  the  secondMonday  in  '^'ipta  ' 
1828,  Knuel  Washburn  received  2,411,")  votes,  and  -lames  W^fl 
:i,180.  but  scattering  votes  were  returned  sufficient  to  make  s 
vote  4.!I94.  Washburn  had  thus  2  votes  less  than  ' 
for  a  (rhoicc,  and  a  new  election  was  ordered  at  w^ 
electe<l. 
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'\Viishl)urn  roiitosted  on  thi^  ground  that  most  of  the  persons  for 
whom  scjittorinj^  votos  were  n»turn(»d  woit  candidates  for  other  ofSces, 
some  of  them  were  ineligil)le  to  Con^ifress,  and  the  votes  for  all  of  them 

lit  in  the  Contfressional   box  were  evidently  so  placed  by  mistake. 

le  proved  that  in  one  preeinet  a  ballot  containing  the  names  of  two 
eandidates  for  the  State  senate  was  plaeed  in  the  Congressional  liox 
by  mistake,  and  the  vot(»r.  discovering  his  mistake,  requested  to  have 
it  changed,  but  tlie  s(»l(»ctmen  refusiKl  him  ix'rmission  and  counted  the 
tit-ket  as  "1  votes.  A  majoritv  of  the  committee  were  in  favor  of 
counting  it  as  1  vote,  ii  minorfty  in  favor  of  not  counting  it  at  all. 
In  another  precinct  it  was  chargtHl  that  a  iHillot  containing  tliree  names 
was  similanv  dejiosited  and  counted.  Imt  the  prix>f  did  not  satisfy  a 
majority  of  the  committee.  It  was  also  proved  that  a  vote  intended 
to  be  <-ast  for  petitioner  for  l{«»presentative  in  Congress  was  Iw  mis- 
take ])nt  into  the  box  for  th«'  election  of  State  senator.  As  to  this 
ballot  and  the  ballots  in  tlie  Congressional  lx)x  alleged  to  have  been 
pLued  there  }>y  mistake,  tin*  committee  were  unnnimoudy  of  the 
oi)inion    - 

Tliat  when  the  votes  an'  taken  by  ballot  and  8eparate  )K)xet)  iiHed,  after  they  are 
deposited  in  tlie  Imjx  it  is  not  eoinjx^tent  or  proiHT  for  the  voter  or  selectmen  to 'alter 
(»r  ehange  the  Iwillot  as  di'livere<l  int«)  the  Imjxch,  and  that  the  intention  of  the  voter 
is  tc»  bo  aseertainiMJ  alone  from  the  )m)x  in  which  his  ticket  is  deiK>8ited.  and  that  the 
xr/irftnrn  ("unduetinj;  the  eiectinns  at  the  places  al»ove  specifieil  acted  correctly  in 
making  out  their  return  to  the  governor  and  eouneil  of  all  the  ballots  they  found  in 
the  Ih)X  which  was  used  for  the  reec»ption  of  tickets  for  a  member  of  Coxigresp,  and 
in  refusing  to  count  the  votes  they  found  in  other  lK»xes  with  the  name  of  \Va8hbuni 
on  it  and  adding  them  to  his  list  of  votes  jfiven  for  him  as  a  member  to  Conzresp. 
The  adoi)ti<»n  oi  any  other  rule  would  be  fraught  with  danger  to  the  purity  of  the 
elective  Iranehise. 

This  whether  the  persons  whose  names  were  on  such  ballots  would 
have  been  eligible  to  Congress  or  not. 

The  sitting  member  insisted  that,  inasmuch  as  the  whole  matter  had 
})een  referred  to  the  i)eople  by  the  governor  and  eounciU  it  was  incom- 
petent for  the  House  to  go  behind  the  last  election.  A  majority  of 
the  ('ommittee  overruled  this  o})jeetion. 

It  was  further  insisted  that  Mr.  \Vash])urn  had  waived  any  rights 
he  might  liave  had  under  the  tii-st  eleetion  })y  accepting  the  office  of 
one  of  tlie  counselors  of  the  State  of  Maine,  fronj  which  office,  by  the 
constitution  of  Maine,  a  meml)er  of  C'ongress  was  disqualified.  He 
had  accepted  this  ofBe<»  in  January,  ls2l),  and  resigned  it  in  February, 
and  as  trie  term  of  service*  as  a  Memb(»r  of  Congress,  to  which  Jic 
claimed  to  have  been  elected  in  Sept(MnlH>r,  did  not  commence  until 
March  4,  18!il»,  a  majority  of  the  conmiittee  were  of  the  opinion  that 
anv  rights  he  mav  have  had  W(»re  not  destroved. 

The  whole  number  of  vot(»s  cast  biding  4,J>m,  ne(*essary  to  a  choice 
2,4i»7;  if  the  douhle  ballot  counted  as  2  votes  be  counted  Jis  one,  the 
niunber  of  votes  cast  would  be  4,i*i^o.  necessary  to  a  choice  still  2.4rJ^7. 
Hut  if  the  fact  of  a  ballot  with  three  names  on  it  having  l.HH*n  counted 
be  taken  as  proven!,  then  2  more  votes  will  have  to  be  deducted  from 
tln^  total  numb(M\  and  2,41m;  votes  will  be  necessary  to  a  choice,  one 
more  than  Mr.  Washburn  recinvcnl.  A  minoritv  of  the  committee 
were  of  the  o])inion  that  all  0  of  these  votes  should  hv  deducted,  whi(rh 
would  leave  :^,41*.'>  votes — just  the  number  received  by  Mr.  Washburn — 
sufficient  to  a  choice. 
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After  being  several  days  discussed  in  the  Committee  of  the  Whole, 
the  resolution  appended  to  the  report  was  passed  by  the  House  by  a 
vote  of  111  to  79. 

Mr.  Washburn,  in  his  argument  to  the  committee,  rested  his  case 
on  the  ground  that  the  intention  of  the  voters  who  cast  the  votes  being 
plain,  and  the  mistake  by  which  they  were  placed'in  the  wrong  box 
evident,  the  votes  should  be  counted  according  to  the  plain  intention 
of  the  voters.  In  answer  to  the  argument  that  the  question  had  been 
referred  to  the  people  and  settled  by  them,  he  answered:  (1)  That  the 
new  election  had  been  ordered  without  his  knowledge  or  consent,  and 
he  had  yielded  none  of  his  rights;  (2)  according  to  the  usage  of  former 
executives,  returns  not  properly  certified  or  otherwise  informal  should 
not  have  been  counted  m  making  up  the  final  canvass;  if  the  precinct 
returns  containing  fatal  informalities  had  been  rejected  there  would 
have  l>cen  a  choice,  and  the  second  election  ought  never  to  have  been 
ordered;  (3)  in  a  memorial  to  the  governor  and  council  he  had  claimed 
at  their  hands  a  certificate  of  election,  and  they  had  virtually  admitted 
that  if  he  could  establish  the  facts  claimed  in  his  memorial  he  would 
be  entitled  to  the  certificate.  But  while  they  received  evidence  to 
cure  iri*egularities  in  the  returns,  they  did  not  consider  themselves 
authoriz^  to  go  into  the  investigation  of  charges  such  as  those  made 
by  the  petitioner. 

Mr.  Kipley,  in  his  answer,  conceded  that  the  votes  for  candidates  for 
various  other  oflSces  found  in  the  Congressional  box  were  probably 
placed  there  by  mistake,  but  claimed  that  such  mistakes  occurred  in 
every  election,  and  it  would  be  a  very  dangerous  practice  to  attempt 
to  determine  the  intention  of  the  elector  from  anything  but  the  ballot 
itself  and  the  box  in  which  it  was  deposited.  The  propriety  of  enter- 
ing into  an  inquiry  in  regard  to  the  tickets  said  to  have  contained  two 
and  three  names  was  doubted;  but  if  it  were  to  be  entered  into,  the 
proof  in  regard  to  the  one  said  to  contain  three  names  was  entirely 
nisuflSeient,  and  the  ballot  containing  two  names  should  at  least  be 
counted  as  one  v^ote,  which  would  not  affect  the  result.  He  also  charged 
that  petitioner  was  disqualified  by  accepting  the  office  of  one  of  the 
counselors  of  the  State  of  Maine  for  a  term  which  if  he  had  served 
it  out  would  have  extended  into  the  Congressional  term,  and  which  he 
had  resigned  on  account  of  sickness  in  his  family  and  without  refer- 
ence to  the  Congressional  contest. 

Mr.  Ripley  asked  for  time  to  procure  further  testimony,  which  the 
committee  refused,  on  the  ground  that,  having  already  decided  the  case 
in  his  iavor,  it  was  unnecessary. 

\i\  &  H.,  679-701.1 
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TWEHTT-SECOND   COHOSESS,  1831-18S8. 

Coiiunittt'c  on  Elactiwi^. 

Mr.  CiJiTBOKNK,  Virginia,  Mr.  Bbthune, 
Randolph,  Collier, 

Holland,  Arnold, 

Mr.  Griffin. 

(1)  David  C'rorkett  /'/<.  William  Fitzgerald,  Tt*mu?^stie^ 

(2)  Joseph  Draper  /'.v.  Charles  C.Johnston,  Virginia. 

(1)  Crock  KTT  /•«.  Fitzgkrald. 

The  Speaker  laid  l><»fore  the  House  eertain  depositions  in  rc^rd  to 
the  election  of  AVilliani  Fitzgenild,  of  Tennessee,  taken  on  bebalf  of 
David  ( 'roeki^tt .  No  memorial  was  presented  by  Crockett.  The  papers, 
whose  object  seems  to  have  l)een  to  prove  certain  irregularities  at  the 
|X)]ls  and  a  disregai'd  of  the  law  in  regard  to  the  custc^y  of  the  ballot 
box,  weie  referred  to  the  Committee  on  Elections,  but  no  report  was 
ever  made,  and  on  Fe})niarv  0,  1S32,  the  committee  was,  by  order  of 
the  House,  discharged  from  th(}  furth<»r  consideration  of  the  subject. 

[C.  &  H.,  703. J 

(2)  Draper  /'«*.  Johnston. 

Illr(jf(1  rnfeM  nud  irmjuhiritii'.A,  Tlw  f^nmmttee  recxmvmended  that 
tlw  sod  hr  (h'dnrrd  nirunt^  hut  the  lionise  conjlrmed  the  title  of  sitting 

Im'iidhV, 

Report  by  Mr.  Collier. 

The  grounds  upon  which  tht»  election  was  contested  were: 

First.  Tliat  tlu'  piftitioiKT  recoiviMl  a  jrri'iit<'r  iiuhiIkt  c»f  voti»s  from  voters  legally 
({imliticil. 

*^i'('oinl.  Tliat,  l>y  the  law.s  «»f  Viiyiiiia,  an  elertion  can  only  )x;  continueil  for  three 
(lays,  whereas,  in  the  <*r>nnty  of  Wasliinjrton,  in  siiiil  <listrict,  the  polls  were  kept 
oiH'ii  for  four  (lays;  an<l  that  if  tlie  votes  jriven  on  the  fourth  ilay  were  excluded, 
tlie  iM'titioner  wouM  have  a  majority  (^ver  the  ^ittinjr  niemlK*r. 

Third.  Tliat  the  (►IHcers  condnirtin^  the  eli»t^ti(m  in  that  county  were  not  dulv 
(lualili(Hl  a(M'i)r(]iiij;  to  law. 

Fourth.  That  the  polls  in  Wa^thinjrton  Oauity  weren(>t  a(lj(.mnuHl  from  day  today, 
by  ^)roelaniation,  as  requireil  hy  law. 

Fifth.  That  the  suiK'rintendents  of  the  diff(»n»nt  procimrt  eliHrtions  in  Wanhingrton, 
Kus.»H*ll,  J^'(^  and  Scott  c(»unties  were  not  le^rally  aj)p(>inted  and  Hwoni. 

Sixth.  That  the  jm)!!  lM)oks  in  RuHsell  County  were  not  Mnruett  to  the  clerk'8  (»ffice 
of  that  county  according:  U)  law. 

Seventh.  That  the  nuxle  of  conducting:  the  election  in  Washington  County  was  not 
uniform,  f(»r  at  the  court-hou.<(.»  and  at  the  Three  Sprinjrfl  i>eniionfi  refolding  out  of  the 
county  were  ]K*rmitted  to  vote,  althouj^h  not  frivholdern  in  the  c*)unUfy  while  at  the 
precinct  el(X!tion  in  another  jwirt  of  the  county  jK'rwon.s  Himilarly  situated  i/viv  nc»f 
IHTUiitttHl  to  vote. 

Kighth.  That,  hy  the  laws  of  Virginia,  when  votorn  fail  to  appearand  give  their 
voto.^,  ]>ro<'lamation  having:  Ijeen  made  thrtni*  times  at  the  do<»r  of  the  court-hout»e,  or 
other  place  of  holdinjr  t?uch  eliTtion,  hy  the  oflieers,  reijuiring  thotie  who  had  not 
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been  polled  to  come  in  and  give  their  votes,  it  ia  the  duty  of  the  oflScere  to  conclude 
the  ix)Il.  That  on  the  fourth  day  of  election  in  Washington  County,  after  .12  votes 
ha<l  been  jKjlled,  more  voters  failed  to  appear,  and  the  oflScer  conducting  the  election, 
although  requested,  refused  to  close  his  poll,  at  which  time  the  petitioner  had  a 
majority. 

According  to  the  returns,  2,749  votes  were  cast  for  Mr.  Johnston, 
and  2,H71  for  Mr.  Draper,  a  majority  of  78  for  sitting  member. 

In  Jill  the  counties  except  Washington  the  polls  were  closed  on  or 
before  the  evening  of  the  third  day,  but  in  Washington,  on  the  fourth 
(hnj^  S6  votes  were  cast  for  Mr.  Johnston  and  1  for iVIr.  Draper.  The 
law  (passed  in  1831)  provided  that,  in  certain  contingencies,  the  sheriff 
might  adjourn  the  poll  "until  the  next  day,  and  so  from  day  to  day 
for  three  days  *  *  *  but  if  the  poll  *  *  *  is  not  closed  on 
the  first  day  the  same  shall  be  kept  open  two  days  thereafter." 

Another  section  of  the  same  act  provided  that  the  election  for  mem- 
lK»rs  of  Congress  should  be  held  ''m  the  manner  and  according  to  the 
[principles  prescribed  by  the  law  now  in  force  in  relation  thereto." 
According  to  the  law  in  force  previous  to  the  passage  of  the  act  of 
which  this  was  a  section,  elections  might  be  kept  open  for  four  days, 
and  the  sitting  member  contended  that  even  if  (which  he  denied)  the 
act  of  1831  must  be  construed  to  prohibit  the  adjournment  of  the  polls 
l)eyond  the  third  day,  the  elections  for  member  of  Ciongress  were 
excepted  and  to  be  held  under  the  old  law.  The  committee  held  that 
it  was  not  the  intention  of  the  legislature  to  authorize  the  polls  for 
Representative  in  Congress  to  be  kept  open  longer  than  those  for  the 
election  of  State  officers  chosen  at  tne  same  election,  and  that  under 
the  law  of  1831  the  first  day  was  to  be  counted  in  computing  the  three 
days  on  which  the  election  could  be  held.  They  were  strengthened  in 
this  conclusion  by  another  section  of  the  same  act,  providing  that  can- 
vassei^  in  certain  special  elections  were  to  meet  on  iho^fonrth  day  and 
( jin\'ass  the  votes,  and  by  the  fact  that  the  Virginia  senate,  in  a  recent 
rase,  had  decided  that  polls  could  be  kept  open  only  three  days. 

If  this  w(ire  the  only  question  involved  the  seat  would  be  given  to 
the  petitioner,  but  both  parties  had  attacked  many  votes  for  illegality 
and  some  i)olls  for  irregularity.  Eliminating  the  illegal  votes,  peti- 
tion^T  would  be  entitled  to  the  seat;  but  excluding,  also,  the  irregular 
polls,  the  sitting  member  has  the  most  votes  remaining. 

The  decision  of  the  question  of  illegal  votes  was  complicated  by  a 
false  assumption  of  the  parties.  It  was  assumed  by  them  that  if  a  vote 
was  charged  to  be  illegal  the  burden  was  on  the  party  claiming  the 
vote  to  prove  it  legal.  Written  stipulations  were  enterea  into  as  to  two 
counties,  admitting  all  votes  charged  to  be  bad  until  proved  to  be  good, 
and  in  the  other  counties  there  was  no  reservation,  and  the  votes  were 
unconditionally  admitted  to  be  bad.  The  committee  were  of  the  opin- 
ion that  all  votes  received  by  the  election  officers  should  })e  taken  as 
prltmi  fiwle  good,  but  as  the  testimony  had  been  taken  on  the  contrary 
assumption,  the  votes  had  to  be  estimated  in  a  different  way.  It  was 
found  that  Mr.  Johnston  had  admitted  307  votes  to  be  illegal  and  Mr. 
Draper  313.  Upon  agreed  statements  of  cases  the  committee  further 
rejected  23  votes  from  Mr.  Johnston's  poll  and  27  from  Mr.  Draper's. 
The  committee  were  of  the  opinion  that  in  spite  of  the  stipulations  of 
the  parties,  if  evidencecouldne  produced  showing  that  any  of  the  votes 
rejected  were  in  fact  cast  by  qualified  votei*s,  they  should  be  counted. 
Time  was  accordingly  given  to  the  parties  to  take  testimony,  and  the 
committee  found  that  this  testimony  established  the  legality  ot  5>4 
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votos  for  Mr.  Johiisston  and  &2  for  Mr.  Draper  of  those  previously 
dudiicti'd  ujx)!!  tin*  iidnii.ssion  of  the  parties. 

The  objections  niad(»  hy  the  pc^titioiier  to  various  ynAls  wore  all  over- 
ruled. The  ottieers  of  ekM-tion  in  certain  counties  were  charged  not 
to  have  been  swoiii  and  api>ointed  according  to  hiw.  The  fact  of  tak- 
\n^  the  oath  was  attirniatively  shown  in  all  these  c^ounties  except  one, 
and  in  that  one,  there  being  no  i)roof  either  way,  it  was  presumed  to 
have  been  taken.  The  connnitt(»e  did  not  examine  into  the  regularity 
of  the  proceedings  by  which  the  officers  had  l)een  appointed,  as  they 
had  acted  colore  ojfiru.  and  had  been  appointed,  regularly  or  irregu- 
larly, bv  a  court  having  the  general  power  to  make  such  appointments. 
The  objection  to  the  regulaiity  of  the  adjournment  on  the  fourth  day, 
in  Washington  County,  was  no  longer  material,  as  the  votes  had 
already  luH'n  rejertrd  for  another  reason.  The  neglect  to  return  the 
poll  ))ooks  of  Itussell  County  within  the  legal  time  was  held  not  to 
vitiate  the  election. 

'I'hc  petitioner  would  thus  liave  a  majority  of  the  votes  were  it  not 
for  th(»  irregularities  <'liarged  bv  the  sitting  member.  Of  these  objec- 
tions. lh(»  only  ones  eonsidered  by  the  committee  were  (1)  that  the 
d(»l)uty  sheriff  conduct intf  one  of  the  elections  was  not  sworn,  and  (2) 
that  at  another  poll  the  (h^puty  sheriff"  conducting  the  election,  during 
a  portion  of  the  time.  wIumi  the  clerk  or  ** writer"  was  absent,  per- 
formed the  duties  of  th<'  writer  as  well  as  those  of  his  own  office. 

The  dei)uty  sheriif,  who  was  provt^d  by  his  own  deposition  not  to 
have  been  sworn,  swore  in  the  same  dejwsition  that  he  had  ^'conducted 
the  election  impartially  and  lei^ally,  according  to  the  be^t  of  his  knowl- 
edge,'- but  the  conunittee  luOd  that  liis  failure  to  be  sworn  vitiated  his 
proceedings,  '"a  decision  which  they  suppose  to  be  in  conformity  with 
the  previous  decisions  of  this  House."'  They  also  held  that  when  the 
sheriff'  was  recjuired  to  appoint  a  clerk  or  '*  writer ''  to  take  down  the 
name>,  the  njquiremeiit  was  im])erative.  and  all  votes  taken  by  the 
sheriff*  in  the  absenc<»  of  the  writ(»r  should  be  rejected.  Rejecting 
these  votes  would  give  a  majority  to  the  sitting  member. 

It  will  l>o  jKT(i.Mv»*<i  that,  fnmi  the  erroneous  prineiple  ai?Hiime<l  by  the  jiarties  in 
tlie  outrfft,  <listrcin<hisiii^%  ]»y  sti[»nlation,  ni>war«l  of  (500  voters  in  a  doeely  oonteeted 
i'lection,  iiiniiy  of  wlimii  are  now  proved  to  have  ))een  duly  nualitieil,  and  aniaiority 
of  wluan  mini  \va\v  Ikvu.  and  by  reason  of  the  teehnical  objei^tioDH  upon  which  185 
votes  liavf  lu-rn  rrji-rii'd,  exrhisive  of  th<'  votes  poUiKl  on  the  fourth  day  in  Wash- 
ington County,  ^Mvin«r  the  scat  tn  either  of  the  eaudidates  might  be  doing  uijusticeto 
the  eh'ctoi-s  ui  the  distrirt,  fnr  it  is  iini)ossible  to  determine  which  of  the  candidates 
did,  in  faet,  re<-eive  a  majority  of  tlie  k^al  votei*. 

A  majority  of  tlu'  committee  therefore  recommended  that  the  seat 
be  declared  vacant.  A  minority,  while  free  to  confess  that  mider  the 
l)eculiar  circumstances  in  this  case  they  would  be  better  satisfied  with 
such  a  result.  w*Me  neverthi^less  of  the  opinion  that  the  sitting  mem- 
ber, having  receiving  a  majority  of  the  legal  votes,  uiK)n  the  principle 
adopted,  sliould  retain  the  seat.  The  House,  after  much  debate^  agreed 
with  the  minority  and  <*<nitirmed  the  title  of  the  sitting  member  by  a 
voti*  of  .Si")  to  85. 

'riu*  report  contains  a  full  statement  of  all  the  legal  principles 
involved  in  the  decisions  of  the  committee,  but  these  being  given  in 
full  els(»\vhere  (see  under  pi*op(»r  heads  in  Part  II),  it  is  not  necessary 
to  abstnict  them  here. 

[C.  &H.,  702-714. J 
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TWENTT-THIBD  CONGRESS,  1833-1835. 

Committee  oh  Klections, 

Mr.  Claiborne,  Virginia.  Mr.  Jones,  Georgia. 

Griffin,  Peyton, 

Hawkins,  Hamer, 

Banks,  Hannegan, 

Mr.  Vanderpoel. 

Cases, 

(1)  William  Allen,  Ohio. 

(2)  Robert  P.  Letcher  v%.  Thomas  P.  Moore,  Kentucky, 

(1)  Allen. 

Testimxmy  taken  ex  parte^  and  upon  unreasonahle  notice.  Case 
disinisHed, 

Report  by  Mr.  Claiborne. 

ThLs  case  is,  by  a  curious  oversight,  omitted  from  Clarke  and  HalPs 
compilation.  The  only  document  ever  printed  in  connection  with  it  is 
the  report  (House  Report  110,  first  session  Twenty-third  Congress), 
and  as  this  report  does  not  state  the  grounds  of  the  contest,  and  the 
(use  was  not  debated,  it  is  impossible  to  tell  upon  what  grounds  the 
election  was  contested.  From  the  Journal  of  the  Twenty -third  Con- 
gress it  appears  that  on  December  11,  1833: 

The  Speaker  presentecl  a  memorial  of  Abraham  Hyler  and  John  Mace,  on  behalf 
of  themselves  and  others,  residents  of  the  Seventh  Congressional  district,  in  the  State 
of  Ohio,  complaining  of  illegality  in  the  election  and  return  of  William  Allen  as  the 
member  for  said  district,  and  declaring  that  Duncan  McArthur  received  a  majority  of 
the  legal  votes  in  said  district,  and  praying  that  said  Duncan  McArthur  may  be 
declared  entitled  to  the  seat  now  held  by  said  William  Allen. 

The  memorial  was  referred  to  the  Committee  on  P^lections.  On 
December  23  and  30  Mr.  Vance  presented  documents  in  relation  to 
the  case,  which  were  also  referred  to  the  Committee  on  Elections,  and 
on  December  30  the  committee  reported  that  the  election  was  held  on 
the  second  Tuesday  in  October,  1832,  and  that  some  time  later  the 
governor,  agreeably  to  law,  examined  the  votes  in  the  presence  of 
the  senate  and  declared  William  Allen  elected  by  a  majority  of  1  vote. 
After  the  election,  and  before  the  declaration  of  the  result,  notices 
were  sensed  on  Mr.  Allen  notifying  him  that  in  the  event  of  his  being 
declared  elected  his  election  would  be  contested,  and  that  depositions 
would  be  taken  at  specified  times  and  places.  These  times  were  all 
previous  to  the  declaration  of  the  result,  and  the  times  were  so  close 
together,  and  the  places  so  far  apart,  that  it  would  have  l>een  phys- 
ically impossible  for  Mr.  Allen  to  have  attended.  Indeed,  depositions 
were  in  some  cases  being  taken  in  two  places  remote  from  each  other 
at  the  same  time.  Depositions  were  taken  at  the  times  specified,  but 
Mr.  Allen  did  not  attend  at  the  taking  of  any  of  them.  The  committee 
considered  it  extraordinary  that  notice  should  be  served  on  a  candi- 
date that  in  the  event  he  should  be  declared  elected  his  seat  would  bo 

H.  Doc.  510 7 
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ct)ntostod  and  that  depositions  should  l)o  taken  before  the  declaration 
of  tho  result,  but  would  nevertheless  have  examined  the  testimony 
were  it  not  for  tho  circumstances  of  time  and  place  above  mentioned. 
The^  committee  unanimouslj^  recommended  resolutions  declaring  the 
testimony  ex  parte  and  inadmissible,  and  that  William  Allen,  beinfir 
duly  n^tumea,  was  entitled  to  his  seat  unless  it  should  aftcrwanHi 
apj>ear,  by  compet«Mit  testimony,  that  he  had  not  received  a  majority 
of  the  qualified  votes.  The  reiwrt  was  laid  on  the  table,  and  no  further 
action  had.  so  Mr.  Allen  retained  the  scat. 

[Houses    Hi^l^ort  No.    llo,   first    session    Twenty-third    Congress: 
Journal  Twenty -third  Conjfress,  pp.  49,  lU,  138,  146.] 

(!i)  Lettuek  vh,  Moore. 

'  *'*'/';''./'"•''■  enne^  //vv //////// v7/Vx,  and  Iffe^jnl  wteR.    TfuipartieB  waived 

ft  iltcfifit,,,  on.  fhr  prnna  facie  ra^e/  the  committee  unanimously  found 

that  J//'.  Lit  eh  t  V  hail  a  naijorltii  on  the  face  of  thereturnnf  tJis  majority 

found  that  Mr,  M^ntrr  had  the  ma)tn*ity  after  eliminating  tUegal-  ana 

fn\(jHt4irfif  rrr,/red  nftrf<;  the  minority  Pnind  that  Mr.  Zetcner  had 


Majority  r(»]H>rt  bv  ^Ir.  Jones,  of  Georj^ia;  minority  report  by  Mr. 
Iwnks. 

I'ndor  the  laws  of  Kentu<*ky  it  was  the  duty  of  the  sheriffs  of  the 
sj»V(»ral  counties  of  a  district  to  meet  at  a  specihcd  time  and  place,  with 
the  poll  l>ooksof  the  st'venil  *»leetions,  '"' and  there,  by  faithiul  compar- 
ison and  addition,  aM-ertaiii  the  i)erson  elected  in  their  districts."  It 
wsts  furtlu»r  provided  that: 

Aft«T  liavinj:  awrrtaiiKMi,  an  ln^forc  (lirt»('te<l,  the  pcPBon  electcil  in  such  district^ 
*,.  ^^'*'"fff*  thfRMif  shall  niako  unt  a  ctTtilic-ati*  of  the  eltKrtion  of  the  person  in  their 
tliHtrict,  \\ hith  sliall  Ik*  sI^iumI  })y  all  tho  Hlieriffn  (if  the  distrirt,  and  which  shall  be 
liMljrt^l  with  till*  sheriff  nt  tlu*  n)unty  whortMii  the  \to\U  are  comiMired,  and  by  him, 
togelluT  with  a  ((tpy  of  th*»  noils,  tninsinittcMl  to  the  K»<'n*tary  of  state. 

On  the  appointed  day  tlu»  sheriffs  of  all  th(»  counties  met.  Mr.  Letcher 
had  a  majority  of  44  or  41>  votes  on  the  face  of  the  poll  Ixwks.  So  far 
as  can  he  withered  from  the  evidence  and  the  statements  of  the  parties 
(it  is  not  descrilied  in  the  rei>orts),  their  proceedings  were  al>out  as 
follows:  In  one  of  the  precincts  of  (Jarrard  County  there  had  l)een 
irrei^ularities  (to  be  hereafter  described),  which,  in  the  opinion  of 
many,  ou<rht  to  cause  the  rejection  of  part  or  all  of  the  poll.  If  this 
r(»jection  were  \\iiuU\  Mi-.  Moore,  instead  of  Mr.  Ijctcher,  would  have 
the  majority.  WIkmi  the  sheriffs  met.  the  question  seems  to  have  been 
discussi'd  for  two  or  thret*  days,  and  a  majority  coming  to  the  conclu- 
sion that  th(\v  had  no  rijrht  to  incpiire  into  the  irregularities  complained 
of.  the  sheriff  of  Lincoln  County  left  the  meeting,  carrying  away  with 
him  th(^  poll  books  of  his  county.  Mr.  Moore  had  a  majority  of  the 
votes  in  the  remaining  counties,  and  a  certiiicate  of  his  election  was 
made  out.  It  began  l)v  clescriliiiig  the  "  undersigned  sheriffs,"  naming 
all  the  counties,  as  if  il  were  to  be  signed  by  all  five,  but  one  of  the 
four  remaining  sheriffs  refused  to  sign  it,  anci  another  refused  to  sign 
it  until  the  words  ''the  vote  of  Lincoln  County  not  taken  into  calcu- 
lation'' were  \^^^n  in  just  alM>ve  the  signatures.     This  certificate  was 
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deposited  with  the  secretary  of  state  and  foi*warded  by  the  governor 
to  the  Clerk  of  the  House. 

On  the  first  day  of  the  session,  when  the  Clerk  was  in  process  of 
calling  the  roll,  when  the  State  of  Kentucky  was  reached  considerable 
discussion  arose  as  to  the  right  of  Mr.  Moore  to  take  his  seat  upon  the 
certificate  in  the  Clerk's  hands.  Mr.  Letcher  and  Mr.  Moore  finally 
a^roc?d  to  withdraw  until  the  completion  of  the  roll  and  the  election  of 
a  Sp<»aker.  Two  days  afterwards  the  discussion  was  renewed,  the 
rit,'ht  of  Mr.  Moore  to  be  sworn  in  being  opposed  on  the  two  grounds, 
(1)  that  the  certificate  was  signed  by  only  three  sheriflfs,  whereas  the  law 
expressly  required  it  to  be  signed  by  all,  and  (2)  that  it  showed  upon  its 
face  that  the  votes  of  only  four  counties  were  included  in  it,  and  there- 
fore, even  if  it  should  be  considered  competent  for  the  three  sheriffs  to 
sicrn  for  five,  the  certificate  only  purported  to  show  that  Mr.  Moore  had 
a  majority  of  the  votes  in  a  portion  of  the  district,  and  there  was  no 
prima  fa<:ie  evidence  to  show  who  had  the  majoritv  in  the  whole  dis- 
trict. On  the  other  hand,  it  was  contended  that  whenever  any  power 
was  confided  to  a  board  of  officers  a  majority  constituted  a  quorum 
and  its  acts  were  binding.  On  a  prima  facte  question  the  House  had 
no  right  to  go  behind  the  face  of  the  returns,  and  while  the  certificate 
did  show  on  its  face  that  the  vote  of  Lincoln  County  was  not  included, 
it  did  not  show  that  any  votes  were  cast  in  Lincoln  County  which  could 
have  been  included  or  that  the  sheriff  had  been  present  with  the  poll 
y)ooks.  After  two  days  had  been  spent  in  debate  and  many  motions 
had  })een  made  and  withdrawn  or  defeated,  the  House  finally  agreed 
to  resolutions  instructing  the  Committee  on  Elections,  when  appointed, 
to  inquire  and  report  which  party  was  the  member  elected  and  to 
receive  as  evidence  all  testimony  which  had  been  or  should  be  taken 
by  either  party  on  due  notice  to  the  other.  The  resolutions  also  pro- 
vided that  pending  the  investigation  neither  of  the  parties  shoula  be 
qualified  as  a  member.  The  committee  instructed  the  parties  to  pro- 
cure their  testimony  prior  to  the  1st  of  January,  and  about  the  middle 
of  Jainiarv,  the  testimony  having  been  received,  the  parties  were  given 
leave  to  take  the  papers  from  the  committee  room  and  prepare  abstracts 
and  })riefs.  About  the  middle  of  March  the  abstracts  and  arguments 
of  the  parties  were  presented,  and  on  May  6  and  i)  the  majority  and 
minority  reports  were  respectively  presented.  As  stated  al>ove,  the 
majority  report  was  in  favor  of  Mr.  Moore  and  the  minorit}-  report  in 
favor  of  Mr.  Letcher,  though  both  reports  agreed  that  upon  tne  face 
of  the  poll  books,  which  the  sheriffs  ought  to  have  counted,  Air.  Letcher 
would  have  been  entitled  to  the  certificate.  The  House  disregarded 
both  reports  and  attempted  to  go  into  a  detailed  examination  of  the 
(evidence.  The  case  was  debated  most  of  the  tijne  from  May  13  to  June 
12,  when  the  seat  was  declared  vacant,  the  House  being  unable  to 
decide  between  the  parties. 

The  majority  report,  after  condemning  the  action  of  the  sheriff  of 
Lincoln  County  in  withholding  the  poll  book  of  his  countv  and 
describing  the  times  and  manner  in  which  the  testimony  had  been 
taken,  proceeds  to  state  eight  principles  which  the  committee  had 
agreed  upon  to  guide  them  in  the  determination  of  illegal  votes. 
(These  are  given  in  full  elsewhere.)  Upon  these  principles  81  votes 
must  be  rejected  from  the  poll  of  Mr.  Letcher  and  2^)  from  that  of  Mr. 
Moore,  leiiving  a  majority  for  Mr.  Moore  of  6  or  11  votes,  according 
to  whether  the  original  vote  be  counted,  as  shown  by  the  certificates 
of  the  sheriffs  or  by  certified  copies  of  the  poll  books,    lu  adLd\Wow\iki 
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the  a)K)ve,  the  committee  deducted  54  votes  cast  for  Mr.  Letcher,  and 
1()  for  Mr.  Moore  at  Lancaster,  in  Garrard  County,  on  account  of  the 
f ollowinff-descri))ed  i  rregularitics: 
According  to  the  law  of  Kentucky — 

The  juHticeti  of  the  county  court  shall  at  their  court  next  preceding  the  firet  Mon- 
day in  Auj^UHt  in  every  year  api>oint  two  of  their  own  boily  as  judgefn  of  the  election 
then  next  enHuinj^r,  an<l  ahu  a  pro(HT  person  to  ai't  as  clerk. 

And  in  ca^  the  county  <'ourt  nhall  fail  to  make  Huch  appointments,  or  the  personf* 
ap])ointe<i,  or  any  i»f  them,  fail  to  attend,  the  Hheriff  shall  immediately  preceding 
every  election,  appoint  pn^jHT  jierHons  to  act  in  their  stead. 

Tliie  shi^riff  or  other  prenidinv:  otfiirer  tthall  on  the  day  of  every  election  open  the 
jwlls  l)v  10  o* clock  in  the  morning. 

The  judpt*  of  the  elei^tion  and  clerk,  liefore  they  proceed  to  the  execation  of  their 
duty,  .shall  take  the  oath  pii^scrihcd  by  the  Constitution.  They  shall  attend  to  the 
receiving  until  the  election  in  completed  and  a  fair  statement  make  of  the  whole 
amount  thereof. 

The  i)ersonH  entitled  to  (suffrage  nhall,  in  the  presence  of  said  jndges  and  sheriff, 
vote  i)erhionally  and  pu])licly  rim  /v;n'. 

One  of  the  judges  selected  by  the  county  court  declined  to  serve, 
and  the  sheriff  appointed  a  substitute.  At>out  9  o'clock  on  the  morn- 
ing of  the  iirst  day  of  thi»  election,  the  other  appointed  judge  not  hav- 
ing appeared,  the  sheriff  ap|x>inted  a  substitute  for  him  also  and 
opened  the  i)olls.  About  10  o'clock,  after  twenty  or  thirty  votes  had 
been  taken,  the  regularly  api)ointed  judge  appeared  and  served  through 
the  rest  of  the  election,  the  first  judge  giving  wn,y  to  him.  The  return 
and  poll  books  were  signed  by  th(?  judge  appointed  by  the  court. 

On  th(>  second  day  of  the  election,  shortly  after  10  o'clock,  the 
sheriff  was  called  awav  by  the  suddi^n  and  severe  illness  of  his  wife, 
and  the  deputy  shenif  being  absent  the  duty  of  crying  the  votes, 
which  the  sheriff  had  b(H»n  performing,  was  performed  by  two  other 
l)ersons.  one  of  whom  had  fonn(»rly  l)een  deputy  sheriff.  About  1 
o'clock  the  deputy  sheriff  arrived  and  presiaed  at  the  rest  of  the 
election. 

The  committee  rejected  all  the  votes  taken  previous  to  the  arrival  of 
th(»  judg(»  api)ointed  by  the  court  on  the  hrst  day  and  during  the 
absence*  of  the  sheriff  or  his  deputy  on  the  second  day.*  While  the 
law  only  provide^d  that  the  polls  snould  be  opened  ""  by  10  o'clock,"and  it 
had  been  customary  for  the  sh(^riffs  to  open  them  before  that  time,  and 
on  that  account  the  committee  would  not  be  inclined  to  reject  votes 
tnki»n  Ix^fore  10  o\*k)ck  by  the  judg(»s  appointed  by  the  court,  yet  as 
the  power  of  the  sheriff  to  ai)|X)int  was  conditioned  on  the  failure  of 
thi»  n^gularly  appoint(»d  judg(»s  to  appc^ar,  and  they  could  not  be  said 
to  have  faih'd  to  appear  until  10  o'clock,  any  appointment  by  the  sheriff 
before  that  time  was  manif(\stly  illegiil.  But  the  comnaittee  mic^ht 
ev(Mi  y(»t  liav(»  count<'d  the  vot(»s  were  it  not  that  in  this  case  the  other 
judgt*  did  appear  at  10  o'clock  and  acted  during  the  remainder  of  the 
election.     lH)tli  judges  could  not  have  been  legally  appointed. 

Under  the  hiw  providing  that  the  vot(M's  shcnild,  'Mn  presence  of  said 
judges  and  the  sneriff,  vote  p(M'sonally  and  publicly  riva  twc*,"  the 
presence  of  the  sheriff"  is  indispensable,  and  all  votes  taken  in  his  absence 
must  be  rejected. 

It  is  unnecessary  t«)  in«|nin'  whetlicr  tlic  iK^ivnns  thus  votinp  were  qualified  and 
entitl(Ml  tn  voti*  if  the  oni<'crs  r»r  persons  presidin^r  were  n<>t  (|ualitied  to  hold  the 


*  AlthouKb,  at«  upix'ured  fmni  the  minority  reiMjrt,  there  wjis  i>roof  that  most  of 
them  hud  been  ciu?t  by  legally  iiualiliiMl  eletrtbrs. 
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election  and  receive  the  votes.  The  State  has  the  richt  to  prescribe  the  manner  of  liold- 
ing  the  election,  and  those  votes  were  not  taken  in  the  manner  prescribed  by  the  laws 
of  Kentucky,  and  were  therefore  illegally  received. 

The  cases  of  Jackson  vs,  Wayne,  Latimer  vs,  Patton,  John  Richards, 
Lyon  vs.  Smith,  McFarland  vs.  Purviance,  Spaulding  vs.  Mead, 
McFarland  rs.  Culpepper,  Bassett  vs.  Bay  ley,  and  Easton  vs.  Scott 
were  cited  as  confirming  similar  views. 

Deducting  these  votes,  in  addition  to  those  already  deducted,  would 

five  a  majority  to  Mr.  Moore  of  44  or  49  votes,  just  the  amount  shown 
or  Mr.  Letcher  on  the  face  of  the  returns. 
The  minority  report,  by  Mr.  Banks,  is  signed  by  him  and  Mr.  Griffin, 
and  was  also  understood  to  represent  in  general  the  views  of  the  chair- 
man, Mr.  Claiborne,  who  was  prevented  from  drawing  it  up  bj^  seri- 
ous illness.  It  contains  an  elaborate  argument  (a  portion  of  which 
will  be  quoted^  against  the  doctrine  that  irregularities  on  the  part  of 
ministerial  ofliicers,  not  affecting  the  substance  of  the  election,  can 
cause  the  rejection  of  the  votes  of  Qualified  electors.  Mr.  Letcher  is 
shown  to  have  a  majority  on  the  poll  books,  and — 

This  majority  appearing  on  the  poll  books  is  decisive  in  favor  of  Mr.  Letcher's 
right  permanently  to  occupy  the  seat  as  the  chosen  representative  of  the  district, 
unless,  from  the  facts  proved  in  the  case,  the  House  should  decide  that  there  has 
been  no  election,  or  should  determine  to  make  such  deductions  from  the  poll  as 
will  leave  the  majority  of  legal  voters  in  favor  of  Mr.  Moore. 

It  is  difficult  to  perceive  the  exact  ground  on  which  the  votes  given  at  Lancaster 
Ijefore  10  o* clock  on  the  first  morning  of  the  election  are  rejected  by  the  majority. 

The  majority  say  they  would  not  reject  them  on  the  ground  that 
they  were  given  too  early  if  the  judge  appK)inted  by  the  court  had 
attended  when  the  polls  were  opened,  ana  intimate  that  they  would 
not  have  rejected  them  if  the  judge  appointed  by  the  sheriff  had  served 
throughout  the  election.  On  this  basis  it  is  diflScult  to  see  why  the 
votes  given  after  10  o'clock  ought  not  iust  as  reasonably  to  be  rejected 
as  those  given  before  10  o'clock.  Unaer  the  law  the  sheriff  had  dis- 
cretion to  open  the  polls  before  10  o'clock,  which  in  this  case  was  exer- 
cised in  good  faith.  On  acc^ount  of  the  prevalence  of  the  cholera  it 
was  thought  advisable  not  to  collect  large  crowds,  and  the  sheriff  very 
proj)erly  opened  the  polls  early  so  as  to  give  the  voters  as  much  time 
as  possible.  To  say  that  the  sheriff  had  discretionary  power  to  open 
the  jx)lls  before  10  o'clock,  but  could  not  exercise  nis  power  of 
appointment  unless  he  waited  to  open  them  until  10  o'clock,  was  to 
limit  his  power  in  a  way  not  intended  by  the  laws.  And  even  if  the 
sheriff  had  opened  the  polls  at  an  unreasonably  early  hour  or  from 
less  laudable  motives,  this  could  not  make  illegal  the  votes  of  duly 
qualified  electors  unless  the  circumstances  were  such  as  to  vitiate  the 
whole  election. 

The  motives  of  the  officers  of  the  election  can  have  no  effect  upon  the  rights  of 
the  electors;  and  it  is  difficult  to  conceive  how  their  rights  could  be  affected  even  by 
the  conduct  of  the  officers,  unless  that  conduct  had  defeated,  or  was  at  least  calcu- 
lates! to  defeat,  the  great  object  of  the  law — a  full,  fair,  and  free  election. 

If  the  subject  of  controversy  were  a  dispute  as  to  some  of  the  emolu- 
ments of  the  judges,  the  dispute  as  to  which  judge  had  the  technically 
legal  appointment  might  be  important. 

But  neither  the  right  of  election  nor  the  right  of  the  person  elected  is  derive<l  from 
the  sheriff.  The  election  itself  is  not  his  act,  but  the  act  of  the  i)eople,  who  have  a 
preexisting  right  to  make  the  election.  And  the  agency  of  the  sheriff,  judges,  and 
clerk  is  creat^  for  the  sole  purpose  of  enabling  them  to  exercise  tliat  right  in  a  regu- 
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lar  aiid  onlerly  manner,  and  to  make  out  and  presen'c  the  proper  evidcnoes  of  their 
act.  The  Hiibjec-t  of  iniiuiry  in  an  elei*tion  bv  tiie  (Xi^ple;  the  iac*t  to  he  ascertained 
ifi  who  liap  lK*en  chonen  ]»y  th*'  majority  of  t^ie  qiialilieii  electors. 

All  but  one  or  two  of  the  votes  received  Jjefore  10  o'clock  are  found 
to  have  b(»en  cast  by.legally  qualitied  electors.  Now,  if  the  judge  had 
lje(»ii  the  merest  usurjKn*  instead  of,  as  in  this  ca^^e,  acting  at  least 
under  color  of  authority,  the  eff(»ct  of  his  action  could  have  l>cen  no 
more  than  to  destro}'  the  /trunn  facie  character  of  the  record  made 
under  his  supervision.  Lven  then  actual  proof  of  the  legality  of  the 
votes  would  ne  all  that  could  be  I'cquirea  to  sustain  them.  But  the 
majority  of  the  committee?  have  decided  the  votes  void  and  incapable 
of  being  made  valid  by  ])r<x)f. 

lUit  whether  the  pr<KXHHlinp?  of  the  sheriff  were  strictly  regular  or  not,  we  had  not 
antici]>ated  that  the  le^al  vuten  given  l>efori«  10  o't^loi^k  on  the  iin<t  day,  or  thotjie 
given  in  the  ahsemt'  of  the  sheriff  on  thesi*<*ond  day,  would  l>e  rejecteii  h^'  the  com- 
mittiH',  iKX'anw  the  allegtHl  irrt»^ularitit»H,  if,  indee<l,  they  were  irregularities,  did  not 
affe<'t  the  tjiibsjtance  of  the  eU*<rtion  nor  the  rightn  of  the  electors,  w'hile  the  rejectit>n 
of  tliese  votes  would  affwt  theHulwtanceof  the  election,  and  vitally  affect  the  elective 
fnui('hi.s<*,  iK^'ausi'  tlu*  diMfranchisiMnent  of  tht^*  legal  voters  would  change  the 
majority  in  the  present  cit^e.  It  wouhl  thert»by  defeat  the  whole  object  of  the  connti- 
tution  and  laws  of  Kentucky,  ami  of  the  right  of  suffrage  itself,  bv  giving  the  choice 
of  the  Kepn^«ntative  to  the  minority  of  the  qualifie<l  electors  wfio  actually  voted; 
and  lKM*auHi»if  it  did  not  change  the  majority,  and  therefori*  would  not  affei^t  the  result 
in  the  preH<'nt  aiHc,  it  wouM  establish  a  pre<^Hlent  by  which  that  effi»ct  might  be 
pnMhiced  in  futuns  and  one  by  which  the  otlicvrs  of  election,  the  mere  inHtniments 
of  the  law  for  giving  facilities  and  effect  to  the  right,  might  at  any  time,  by  an  acci- 
dental or,  what  is  wors(\  by  an  intentional  variation  from  the  law  in  some  formal 
parti<'ular,  unolhserved  or  deenie<l  unini{N)rtant  by  others,  vlrtuallv  disfranchise  a 
]K»rti(jn  u{  the  electors,  an<l  at  their  plea.sun'  give  the  choice  to  tlie  minority,  by 
which  means  tlie  elcH'tion  wonld,  in  effect,  lie  taken  out  of  the  hands  of  the  jK^ople 
and  pla<'e<l  wholly  in  the  power  of  the  ministerial  ottiirere. 

The  votes  given  on  the  second  day,  during  the  temiwrary  absence 
of  th(j  sheriff,  ouglit  e({iially  to  b(»  considered  legal.  All  but  one  or 
two  of  these  sire  also  proved  to  have  be(»n  cast  7)v  (lualilied  electors. 
Th(»  j)resen<T  of  th(»  sheriff  is  not  in  any  cas(»  essential,  tie  is  not  required 
to  be  esjx'cially  sworn.  He  is  not  expresisly  recjuired  to  attend  through- 
out the  (dection,  as  the  judges  are.  The  onlv  duty  expressly  enjoined 
on  him  is  that  of  opening  and  closing  the  polls  and  ap{X)intmg  judges 
in  <'ase  of  vacancy.  The  voters  are  re<iuin»d  to  give  their  votes  in  the 
j)res(»nce  of  the  judges  and  the  sheriff",  which  shows  that  the  prescMice 
of  the  sheriff  is  j)resinned,  but  does  not  imi)ly  that  it  is  essential.  It 
is  j)rovide(l  that  luiless  the  sheriff  or  one  of  the  judges  knows  the 
voter  to  be  (jualitied  he  shall  take  a  certain  oath.  The  presence  of 
the  sheriff  as  iin  accrediti^d  witness  is  thu.s  convenient,  but  not  imi)or- 
ativ<\  In  iiis  cai>acity  as  sheriff  there  is  no  imwrative  i-eason  why 
th(»  .sheriff  mav  not  ])e  temiH)rarilv  absent,  and  if  he  is  to  beconstruecl 
as  constituting,  with  the  two  judges,  a  board  of  election  officers,  a 
majority  of  the  board  can  act  in  the  abs(Mice  of  one  UKMuber. 

A  furtlier  answer  to  the  objection  is  that  we  are  not  merely  to  uiouire  what  arc 
the  strictly  leg-al  duties  of  the  several  oliicers  of  the  election,  ami  whetner  they  have 
perfnrmeii  them  with  exa4'tiiess.  but  that  a  far  more  im|Kjrtant  ])art  of  the  inquiry 
IS  to  iietennine  what  effect  a  <leparture  from  the  formal  line  of  their  thity  by  the 
rilficers  is  to  have  up(»n  the  rights  of  electors  whosi'  votes  have  l»een  given  at  the 
times  and  ]»laces  and  sul.>stantially  in  the  manner  ])rescrilK'<l  by  the  constitution 
and  laws.  The  true  t|nestinn  is  imt  whether  every  r»Hicer  apiK)inted  to  give 
siH'urity  and  convenieiMV  to  the  exercise  of  the  right  of  suffrage  has  done  ever>'- 
thing  that  by  law  he  ought  to  <!(.,  but  whether  everything  has  lM?en  done  that 
was  in  fact  necessary  to  secure  the  full  an*!  fnn*  exen-ise  of  the  right;  whether 
the  right  luw  Wen,    in   fact,   so  exercise<l.     Jf  it  hiw  U'en  so  exercised,  and  tlie 
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suffrages  of  a  majority  of  qualified  electors  have  been  given  in  favor  of  any  indi- 
vidual, an  election  has  been  made,  and  that  individual  is  the  person  elected.  His 
right  is  identified  with  the  election  itself  and  the  ri^ht  of  the  electors;  all  must  Ixi 
sustained  or  sacrificed  together.  If,  then,  in  an  ordinary  transaction  it  is  a  maxim 
of  reason  and  of  law  that  a  thing  fairly  done  and  lawful  in  itself  is  entitled  to  a 
favorable  construction,  that  it  may  rather  prevail  than  perish,  how  strong  is  our 
obligation,  when  an  election  has  been  fairly  made  by  the  full  and  free  exercise  of 
the  elective  franchise,  to  sustain  it  even  by  the  most  favorable  constructions,  rather 
than  to  destroy  it,  and  with  it  the  most  important  of  human  rights,  and  by  nice  and 
tei'hnical  objections?  When  such  an  election  has  in  foct  been  made,  no  decision 
whii'h  sustains  the  election,  and  the  individual  rights  of  the  electors,  and  the  choice 
of  the  majority  can  furnish  so  dangerous  a  precedent  as  that  will  afford  which 
defeats  all  or  any  of  their  rights  on  account  of  a  mere  technical  breach  of  duty  on  the 
part  of  the  officers  or  of  any  minute  variation  from  the  formal  requisitions  of  the  law. 

As  this  is  the  first  case  in  which  the  effect  of  technical  violation  of 
the  law  on  the  validity  of  the  election  was  elaborately  discussed,  and 
a,s  the  decision  of  the  minority  on  this  point  was  adopted  by  the  House 
(though  neither  report  was  adopted  as  a  whole)  and  nas  been  followed 
in  the  majority  of  subsequent  d!ecisions,  it  has  been  thought  proper  to 
quote  thus  fully. 

The  minority  report  then  goes  into  an  elaborate  review  of  all  the 
illegal  votes  charged,  and  cornea  to  the  conclusion  that  after  the  proper 
deductions  have  been  made  on  both  sides,  Mr.  Letcher's  true  majority 
is  105. 

All  the  testimony  was  ordered  printed,  and  the  House  proceeded  to 
an  examination  of  the  details  of  the  case.  The  votes  taken  in  Lan- 
caster, Grarrard  County,  before  10  o'clock  on  the  first  day,  and  in  the 
absence  of  the  sheriff  on  the  second,  were  declared  legal,  on  motion  of 
Mr.  Banks.  The  votes  of  theological  students  in  Centre  College, 
which  had  been  rejected  by  the  majority  of  the  committee,  were  also 
counted.  The  committee  had  held  that  where  persons  who  appeared 
on  the  polls  as  voting  for  Moore  made  oath  that  they  voted  for  Letcher, 
'\votes  recorded  upon  the  poll  books  as  given  to  one  candidate  can  not 
be  changed  and  transferred  to  the  other  by  oi'al  testimony."  This 
decision  was  overruled  by  the  House,  and  the  votes  counted  for  Letcher. 
The  committee  had  refused  to  reject  votes  upon  the  testimon}^  of  one 
witness  that  a  voter  was  unknown  in  the  county,  but  had  rejected  a 
number  on  the  testimony  of  more  than  one  witness.  These  were  all 
restored  by  the  House.  The  decisions  of  the  committee  in  regard  to 
a  large  number  of  individual  cases  were  also  overiniled.  Finally,  on 
the  11th  of  June,  Mr.  McKay,  of  North  Carolina,  moved  that  the 
report  of  the  Committee  on  Elections  be  committed  to  a  Committee  of 
of  the  Whole  House,  with  instructions  "to  report  a  resolution  for  a 
new  election  for  a  member  of  this  House  from  tne  Fifth  Congressional 
district  in  Kentucky,  it  being  impracticable  for  this  House  to  deter- 
mine with  any  certainty  who  is  the  rightful  Kepresentative  of  the  said 
district."  This  resolution  was  passea,  after  a  debate  of  two  days,  ))y 
a  vote  of  114  to  103,  so  the  seat  was  declared  vacant. 

Among  the  many  motions  made  during  the  last  two  days'  debate 
was  one  to  prefix  to  the  resolution  a  preamble  reciting  that — 

Whereas  on  the  face  of  the  returns  Mr.  Letcher  had  a  majority  of  49  votes,  and 
the  Committee  on  Elections  had  reported  a  majority  for  Mr.  Moore  of  44  votes; 

And  whereas  this  House,  by  sundry  resolutions,  has  added  to  and  subtracted  from 
the  votes  of  each  party  in  the  following?  manner,  to  wit:  [giving  a  detailed  tabular 
statement  showing  that  up  to  the  present  point  of  consideration  Mr.  Letcher  had  a 
majority  of  11  votes]; 

And  whereas  it  appears,  by  motions  now  pending  before  this  House,  that  sundry 
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otlier  votes  an;  yet  in  controversy  between  the  parties,  and  the  House  having  stoiiped 
the  invewtij^ation  upon  those  votes  which  were  alleged  to  have  been  illegally  received 
bv  T.  P.  Moore. 

This  motion  was  characterized  as  ''a  direct  insult  upon  the  majoritv 
of  the  House,"  but  the  accuracj^  of  the  table  ^iven  was  not  disputed. 
So  it  seems  to  have  been  charged  that  the  malonty,  finding  the  detailed 
investigation  too  favorable  to  Mr.  Letcher,  determined  to  cut  the  mat- 
ter short.  The  parties  submitted  voluminous  arguments  to  the  com- 
mittee, but  they  contain  nothing  important  to  an  understanding  of 
the  merits  of  the  case  beyond  tne  facts  and  arguments  here  given. 

[C.  &  IL,  715-850.] 
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TWENTT-FOITETH   CONGRESS,   1835-1837. 

Committee  07i  Elections, 

Mr,  Claiborne,  Virginia,  Mr.  Kilgore,  Ohio, 

Griffin,  South  Carolina,  A.  Buchanan,  Pennsylvania, 

Hawkins,  North  Carolina,  Maury,  Tennessee, 

Hard,  New  York,  Boyd,  Kentucky, 

Mr.  Burns,  New  Hampshire. 

Case, 
David  Newland  v,  James  Graham,  North  Carolina, 

Newland  vs,  Graham. 

Illegal  votes.  Ballots  in  ijorotig  boxes.  Time  of  service  of  notice  of 
contest^  ai^d  application  for  extension  of  time  to  take  testimony.  Com,- 
in  it  fee  report  for  petitioner.     Seat  declared  vacant. 

Report  by  Mr.  Boyd. 

The  .sitting  member  objected  to  the  depositions  on  the  ground  of  the 
lateness  of  the  service  of  notice  of  contest  and  the  insufficiency  of  the 
notices  to  take  depositions;  but  the  committee  held  that  as  the  pro- 
ceedings had  l)een  in  accordance  with  the  law  of  North  Carolina,  and 
})oth  sides  had  taken  testimony  in  the  same  way  and  had  l>een  repre- 
sented at  the  taking  of  all  the  testimony  the  depositions  ought  to  be 
received.^  The  sitting  member  then  asked  for  an  extension  of  time  to 
take  testimony,  but  as  it  appeared  to  the  committee  that  he  had  already 
had  enough  time  the  application  was  refused. 

The  majoritv  of  7  votes  returned  for  the  sitting  member  was  attacked 
chiefly  on  the  ground  of  illegal  votes.  The  only  evidence  that  35  of 
these  voters  voted  for  the  sitting  mcMiiber  consisted  of  proof  of  state- 
ments made  by  the  voters  after  the  election.  Asunder  the  law  of  the 
State  the  election  was  by  ballot,  and  voters  coukl  not  be  compelled  to 
testify  how  th(\y  votesd,  contestant  contended  that  this  was  the  best 
evidence  the  case  admitted  of;  but  the  committee  held  that  it  was 
inadmissible.  On  the  other  evidence  the  committee  found  enough 
illegal  votes  to  give  the  petitioner  a  majority  of  4  votes,  and  })v  count- 
ing votes  illegally  rejected  this  majority  was  increased  to  12.  Certain 
ballots  for  Congress  were  alleged  to  have  been  placed  ))}'  the  voters  in 
the  legislative  box,  and  ballots  for  candidates  for  the  State  legislature 
in  the  Congressional  box.  The  judges  of  election,  deeming  the  matU^r 
a  mere  mistake,  changed  the  ballots  to  the  proper  boxes  and  count(»d 
them.  The  committee  found  that  the  precedents  favored  not  int(»r- 
fering  with  the  decision  of  the  judges  in  such  cases,  and  argued  that 
this  was  the  proper  course,  but  left  the  question  to  the  House  to 
decide. 

In  the  House  a  motion  to  extend  the  time  for  taking  testimonv  was 
lost.  The  case  was  debated  at  various  times  for  several  months.  On 
the  tinal  vote  the  resolution  declaring  the  sitting  member  not  elected 
was  passed  b^^  a  vote  of  114  to  87.  The  resolution  declaring  petitioner 
elected  was  defeated,  99  to  100.     The  seat  was  then  declared  vacant. 

[1  Bart.,  5-9.] 

'There  was  no  law  of  Congress  on  the  Hubject  in  force  at  thitt  tuuvj. 
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TWENTT-FIFTH  CONGRESS,  1837-1839. 

Gnninlttee  on  FAectUmn, 

Mr.  A.  Buchanan,  Peniisylvaniu,  Mr.  Townes,  Georgia, 

(iuiFi-iN,  South  Ciirolina,  Bronson,  New  York, 

Hawkins,  North  C'arolinii,  Pennybacker,  Virginia, 

KHiGORE,  Ohio,  Hastings,  Massachusett:!^, 

ilr.  Maury,  Tennessee. 

(At  the  third  session  Messrs.  Rives,  of  Virginia,  and  Swearingen, 
of  Ohio,  took  the  j)hiees  of  Messrs.  KiuiORE  and  Pennttbacker.) 

(1)  Samuel  »T.  Gholson  and  John  F.  H.  ClailK)rne,  MtHsisslppL 

(2)  Jauies  I).  Doty  vs.  George  W.  »Iones,  Wisconsin  Tcrriti/ry, 

(1)  (thouson  and  Claiborne. 

Cidhil  ihdi(n\  to  liU  i'iioiney  jHudinq  rfiijvliir  d'i:€tio7\.  The  commit' 
ttr  rrpipi'ttd  timl  tin  Ilnusi  rotett  tfuit  the  memhrrs  vle.eted  at  the  calhd 
ilcction  frt  rt  ini  iidx r^  (tf  the  linniy'tifth  Vongr<f^'<H^  hut  at  th<'  seci>ftd 
8isst(p)i  thisdiri,sio/f  tnf.s  i'tscindtd^  a nd  t he  seat  vocated ^  the  Jlmtse  refa'S- 
'i/if/  also  to  i<tat  fh(  j}f  rso?hs  clecttd  at  the  ngidar  elect  ion. 

Reports  by  Mr.  Buchanan. 

I'ndcr  tlu»  hiws  of  Mississippi  Representatives  in  Congress  weiT 
elected  \\\  Noveuil>er  of  the  oda-numl»ered  vears,  and  there  were  con - 
secjucutly  uo  rc<ruhirly  ehnted  Representatives  from  the  expiration  of 
a  Cont!frcss  on  March  3  until  shortly  before  the  usual  time  of  the  mect- 
incr  of  the  next  Co!i<(ress  in  December.  The  Twenty-fifth  Congi'ess, 
however,  was  called  l)v  the  President  to  njeet  in  extra  session  in  Sep- 
tember, and  the  <rovernor,  deemiiit^  the  existing  vacancy  one  which  ne 
was  authorized  by  the  Constitution  to  issue  writs  of  election  to  fill, 
issued  writs  in  due  form,  ai)pointinof  an  election  for  menibei'S  of  the 
Twenty-tifth  Con<;iess,  to  serve  until  superseded  by  the  menibci"s 
elected  at  the  regular  election  in  November.  The  members  elected  at 
this  election  w<^n»  sworn  in,  but  at  their  own  request  the  question  of 
the  regularity  of  their  election  was  r<»ferred  to  the  Committee  on  Elec- 
tions. The  conunittee  rei)orted  the  above  facts,  and  also  that  they  were 
(with  one  exception)  of  the  opinion  that  th(»  governor  in  restricting  the 
election  to  the  time*  remaining  l)efore  the  rt^gular  election  had  tran- 
sceiuh^d  his  pow(»r,  and  that  if  the  members  were  elected  at  all  thev 
wen*  elected  for  the  whole  tcuin.  The  restricting  words  in  the  writ 
might,  however,  b(»  regard<Hl  as  mere  sur])lusage,  and  did  not  invalidate 
the  election.  The  (flection  was  valid  if  a  vacancy  had  "'cK'curred''  so 
as  to  authorize  the  governor  to  issue  writs  of  election  to  fill  it.  A 
majority  of  the  committee  were  of  the  ojnnion  that  the  election  was 
valid,  and  reported  resolutions,  which  were  passed  bj'  the  House  by  a 
vote  of  US  to  lol,  declarintif  that  the  sitting  members  were  elected 
memljers  of  the  Twenty-tifth  Congress,  and  were  entitled  to  their 
seats. 
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On  account  of  this  decision  of  the  House,  Messrs.  Gholson  and  Clai- 
borne announced  to  the  people  of  Mississippi  that  they  would  not  l)e 
candidates  at  the  Noveniber  election.  When  that  election  was  held, 
however,  alwut  half  of  the  voters  cast  votes  for  Cokigress,  and  Messrs. 
Prentiss  and  Ward,  having  received  a  majoritA'  of  these  votes,  pre- 
sented their  credentials  and  applied  for  seats.  The  committee  reported 
the  facts  in  the  case,  without  any  conclusions.  The  only  new  fact 
lirought  out  in  this  report  was  that  the  proclamation  of  the  secretary 
of  state  and  the  credentials  of  Messrs.  Gholson  and  Clail)orne  had  onl}' 
declared  them  elected  '*for  the  called  sessicm."  The  committee,  how- 
ever, said  that  this  would  not  have  changed  their  former  report. 
After  a  somewhat  lengthy  debate  the  House  '*  rescinded"  its  former 
resolution,  and  declared — 

That  Messrs.  Gholson  and  Clail)ome  are  not  duly  eleote<l  niembc^rs  of  the  Twenty- 
fifth  O  ingress. 

This  resolution  was  passed  by  a  vote  of  IIJ^  to  112.  A  resolution 
was  then  passed  by  a  vote  of  li8  to  116  declaring  that  Messrs.  Pren- 
tiss and  Hard  were  not  entitled  to  seats.  This  latter  decision  was 
apparently  based  on  the  ground  that,  owing  to  misunderstanding,  the 
election  at  which  these  gentlemen  nad  been  elected  was  not  a  full 
expression  of  the  popular  will.  The  governor  of  Mississippi  was 
notified  that  the  seats  were  vacant. 

[1  Bart..  9-10.] 

(2)  Doty  vf<,  Jones. 

Date  of  ccymmencement  of  term  of  Delegate  fnym  Whconsin.  liepart 
for  cant  est  ant.     Contestant  seated. 

In  Octol>er,  1835,  Mr.  Jones  was  elected  a  Delegate  from  Michigan 
Territorv,  for  a  term  of  two  vears,  and  took  his  seat  in  the  December 
following,  at  the  first  session  of  the  Twenty-fourth  Congress.  In  1836 
Michi<nin  became  a  State  and  the  Territorv  of  Wisconsin  was  created. 
Mr.  Jones  was  elected  Delegate  from  the  new  Territory,  for  a  term 
of  two  years,  and  in  Deceml>er,  1886,  after  having  served  only  one 
year  as  Delegate  from  Michigan,  he  qualified  as  Delegate  from 
Wisconsin.  Under  this  election  he  served  two  years — the  last  vear 
of  the  Twenty-fourth  Congress  and  the  first  vear  of  the  Twenty -fifth. 
In  Septeml>er,  1838,  Mr.  I)oty  was  elected  t)elegate  from  Wisconsin, 
for  a  term  of  two  3^ears,  and  in  December  at  the  third  session  of  the 
Twenty-fifth  Congress  he  presented  his  credentials  and  asked  to  be 
qualified  immediately  for  his  two  years  term,  which  would  thus  run  until 
the  middle  of  the  Twenty-sixth  Congress.  There  was  no  question  of 
his  election  and  of  his  right  to  serve  for  two  years,  l)ut  the  question 
was  whether  his  term  began  inunediately  or  not  until  the  beginning 
of  the  next  Congress.  If  his  term  did  not  immediatelv  begin,  either 
Mr.  Jones  would  have  to  serve  three  years  from  the  date  of  his  cjual- 
ification,  under  one  election,  or  the  Territorv  would  have  to  go  for  a 
year  unrepresented.  Mr.  Jones  claimed  that  although  he  had  qual- 
ified as  Delegate  from  Wisconsin  in  December,  lS3r),  he  had  at  that 
time  still  one  year  to  serve  as  Delegate*  from  Michigan,  and  that  his 
term  tis  Delegate  from  Wisconsin  aid  not  really  begin  until  th(»  fol- 
lowing March.  Counting  from  this  time,  he  could  serve  through  the 
Twenty-fifth  Congress  without  going  beyond  the  two  years.  But 
the  committee  held  that  the  coi*poration  of  the  Territory  of  Michigan 
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having  expired  in  1836,  all  the  offices  connected  therewith  expired, 
and  that  Mr.  .Tones  had  already  ser^'ed  two  years  as  Delegate  fix)m 
Wisconsin.  The  office  of  delegate  was  wholly  a  creation  oi  law,  and 
there  was  no  necessity  for  the  term  to  begin  and  end  at  the  same  time 
as  the  terms  of  Representatives.  It  was  claimed  that  the  act  of  3d  of 
March,  1817,  which  provided  that  Territorial  Delegates  should  be 
elected  ''every  second  year  for  the  same  term  of  two  years,  for  which 
menil^ers  of  the  House  of  Representatives  of  the  United  States  are 
elected,"  required  that  the  tenn  should  begin  at  the  same  time  as  that 
of  Representatives.  The  committee  were  (but  somewhat  doubtfully) 
of  the  opinion  that  this  was  merely  a  requirement  that  the  terms  of 
Delegates  should  be  of  the  same  length  as  those  of  Representatives, 
and  not  that  they  should  begin  and  end  at  the  same  time.  But  at  an}*' 
rate  the  act  of  1817  was  simply  legislation,  and  might  be  supersedea 
by  subsequent  legislation,  and  the  committee  were  of  the  opinion  that 
the  act  creating  the  Territory  of  Wiscx^nsin  contemplated  that  the 
Territory  should  have  immediate  representation  in  Congress.  Mr. 
Jones's  tenn  thus  began  legally  on  the  date  on  which  he  actually 
qualified,  December,  1836;  he  had  served  two  years,  and  his  term  had 
consequently  expired  and  that  of  his  successor  begun.  The  committee 
accordingly  recommended  resolutions  declaring  Mr.  Doty  entitled  to 
the  seat,  which,  after  a  short  debate,  were  passed  bj^  the  House  by  a 
vote  of  165  to  25. 
[1  Bart.  16-18.] 
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TWENTY-SIXTH  CONGRESS,  1839-1841. 

Committee  on  Elections. 

Mr,  Campbell,  South  Carolina,  Mr.  Brown,  Tennessee, 

Rives,  Virginia,        *  Fisher,  North  Carolina, 

Fillmore,  New  York,  Sboth,  Connecticut, 

Medill,  Ohio,  BoTTS,  Virginia, 

Mr.  Crabbe,  Alabama. 

Cases, 

(1)  The  Xeiv  Jersey  case. 

(2)  C.  J.  Ingersoll  ^w.  Charles  Naylor,  Pennsylvania. 

(1)  The  New  Jersey  Case. 

RlgM  to  seats  pending  contest.  Illegal  votes;  if^regularities.  Con- 
testing  members  admitted  j)ending  the  contest^  and  their  title  confirmed 
on  final  determination. 

This  celebrated  case  has  a  historical  importance  and  interest  out  of 
all  proportion  to  its  value  as  a  legal  precedent,  and  to  treat  it  in  a 
manner  at  all  commensurate  with  that  historical  importance  would 
require  more  space  than  the  purposes  of  this  work  would  justify.  No 
attempt  will  therefore  be  made  to  outline  the  facts  and  history  of  the 
case  in  much  more  detail  than  has  been  done  with  other  cases;  and  the 
quotations  from  the  reports  will  be  chiefly  confined  to  the  legal  ques- 
tions involved.  The  importance  of  this  case  is  not  derived  from  any 
ptirticular  novelty  or  importance  in  its  issues,  but  simpW  from  the 
fact  that  tho  political  control  of  the  House  turned  on  its  determina- 
tion, and  that  on  this  account  it  received  a  more  elaborate  discussion, 
both  in  the  committee  and  in  the  House,  than  has  ever  been  given  to 
any  other  case.  It  is  int(iresting  also  to  note  that  this  is  the  first  case 
in  which  the  charge,  now  so  common,  that  the  majority  of  the  com- 
mittee were  controlled  in  their  detenninations  by  partisan  considera- 
tions, was  solemnly  'and  directly  made  by  a  minoritv  of  the  committee 
ill  a  report  to  the  House. ^ 

The  State  of  New  Jersey  was  entitled  to  six  Representatives  in  Con- 
gress, which,  under  the  State  law,  were  elected  from  the  State  at  large. 
At  the  election  for  members  of  the  Twenty-sixth  Congress,  Joseph  Y. 
Randolph  received  an  undisputed  majority  as  one  of  tnese  Represent- 
atives, but  as  to  the  other  five  there  was  a  dispute.  Counting  the 
votes  as  actually  cast  at  all  the  various  voting  places  in  the  Stjite  the 
Democratic  candidates,  Messrs.  Vroom,  Dickerson,  Kille,  Cooper, 
and  Ryall  had  majorities  ranging  from  30  to  200  votes.  But  the 
countv  clerks  of  Middlesex  and  Cumberland  counties  refused  to  in- 


'  A  similar  charce  had  been  publicly  made  in  debate  against  the  maiority  of  the 
Hoii?*t^  ^but  not  of  the  committee)  in  the  elaborately  discussed  case  of  Ivetcher  iw. 
M(K>re,  m  the  Twenty -third  Congress;  but  otherwise  the  custom  of  imputing  none  but 
judicial  motives  to  the  committee  seems  to  have  been  studiously  followed.  Since 
this  ca.se  the  partisan  element  has  generally  been  frankly  conceaed,  and  in  recent 
times,  as  is  well  known,  even  greatly  exaggerated. 


110  DIOEflT    OF   CONTESTED   ELECTION   CASES. 

elude  ill  thoir  <-ortilio«tos  of  tho  votes  of  their  (*ouiitics  the  votes 
returned  to  thoni  from  the  townships  of  Millville  and  South  Aiiiboy. 
As  th(vse  townships  <rjive  the  Denioenitic  enndidates  majorities  of  about 
3oO  votes,  the  Wnij^  candidates,  Messrs.  Aycri^g,  Maxwell,  Ilalsted, 
Stnitton.  and  Yorke,  had  majorities  of  2oOor3<H)  votes  in  the  rest  of  the 
Stat**.  These  trenth*nien  prestMited  themselves  to  the  Hou:4e  with  the 
usual  eertilii-atrs  of  election  from  the  jjovernor;  the  rival  delegation 

1)res<»nt*»d  certilicatcs  from  the  seoretairy  of  state  certifying  that  they 
md  received  a  majoritv  of  the  votes  cast.  The  IIou^h;  at  the  time  was 
so  closelv  divided  ]K)liticaIly  that  if  either  set  of  claimants  wa^  admitted 
it  would  givi'  th(»  majority  to  the  jmrty  to  which  they  belonged;  if 
neither  set  was  admitted  the  Democnits  would  have  a  niajority.  The 
Hous(»  remain(»d  unorgjniiz*»d  for  two  weeks,  with  the  Question  of  the 
titles  of  the  N(»w  Jersey  claimants  continuously  under  debate.  At  the 
end  of  this  time  it  was  decided  to  iK^rmit  neither  set  of  elaiuiants  to  Ik? 
HH'ojifnizt^d  hy  the  clerk  as  memlKM's,  thus  giving  the  organization  of 
the  IIous(»  to  th(»  Democnits.  A  (  onuuittee  on  Elections  wa8 appointed, 
and  on  .January  1*5.  1S40,  the  couuuittee  were  instnu-ted  **to  inquire 
and  report  who  are  entitK»d  to  occupy,  as  meml>ers  of  this  House^  the 
tivi*  cont«'>ted  seats  fi-om  that  State,"  and  given  power  to  send  for 
persons  and  iMipers. 

Tln'  parties  presented  to  the  committee  written  arguments  and  state- 
ments of  the  facts  they  expected  to  j)rove  and  also  a  large  amount  of 
testimonv.  The  couuuittee  (examined  this  testimonv  with  reference 
to  its  comp(»tency,  and  threw  out  a  large  portion  of  AtaHhcing&rjHirte 
and  taken  without  noti<'e.  It  was  then  ju'cj^sed  to  make  a  prelimi- 
nary report  upon  the  ijuestion  of  th<*  right  to  the  seats  pending  the  tinal 
detenuination  of  the  <as<*  on  its  merits,  and  S  of  the  1*  members  were 
in  favor  of  this  proj)osition.  )>ut  it  wils  found  that  there  was  a  niajoritj' 
of  .")  to  4  against  reporting  in  favor  of  each  set  of  claimants,  and  it  was 
tluM'efore  determin*»d  to  set  the  second  Mcmday  in  April,  1840,  for 
nroce«'(ling  to  a  tinal  determination  of  the  case  on  the  ments,  the  parties 
m  tli<»  meanwhih*  jroing  to  New  Jersev  to  take  testimonv. 
On  Fehruarv  :i^,  ls4n.  the  llous(»  instructed  the  committee — 

To  n'\u^r\  lorfliiritl,  whirh  .">  <»!"  thr  I(»  iiiilividiials  claiiiiiii^  JH'atf^  fn>iii  the  State  of 
New  .Jcrsry  nMH'iviMl  thi-  ^Ti'utest  n  inn  I  km*  of  Ai /'//// votcH  from  the  whole  State  for 
KeprcM'ntativrs  in  th<'  Cnn^rrrj^s  nr  tlu*  l'nitr<l  Stat«'S  at  the  ehi-tioii  of  1S38,  in  naid 
State,  with  all  tluM'viilcniv  of  that  fact  in  their  iM»ss*»ssi(ni:  Pntrithtf^  That  not  hi  njr 
herein  i-nntaiiUMl  shall  he  sn  ('onstriied  an  to  prevent  or  <lelay  the  action  of  eaid  e<ini- 
niittt-e  in  taking:  trstiniony  or  (i<'cidin]Lr  the  said  r;iH.*  npcm  the  merits  of  the  ele«'tioii. 

The  words  *•  forthwith"  and  "Mawful."  italicised  aliove,  were  the 
subjects  of  a  heated  controv(»rsy  in  the  House.  The  wortl  *' lawful'' 
was  not  in  the  resolution  as  originally  introduced  in  the  House,  and 
was  introdiu-ed  by  a  vote  of  !♦?  to  *.♦♦;,  decided  }>v  the  casting  vote  of 
the  Spi'aker.  An  unsuccessful  attempt  was  also  made  to  strike  out  the 
word  "forthwith." 

The  connnittiM'  were  divided  upon  the  (piestion  of  the  proper  con- 
struction to  be  given  to  this  resolution.  The  majority  were  of  the 
oj)inion  that  the  introduction  of  the  word  *•  lawful,"  esjiecially  in  view 
of  the  retention  of  th(»  word  *' forthwith"  and  the  ju'oviso,  cmild  not 
under  all  tin*  <ireiniistances  make  the  resolution  simply  mean  that  the 
oriiriniil  intention  of  the  connuittee  was  to  ])e  adhered  to  and  no  deci- 
sion  reached  until  all  the  (|uestions  of  illegsil  votes  were  settled.  The 
House  certainly  could  not  intend  a  jnirgation  of  illegal  votes  in  advance 
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of  the  reception  of  the  testimony  which  would  enable  that  purgation 
to  be  thorough  and  just. 

There  is  but  one  other  basis  left,  and  that  is  the  prima  facie  case  upon  the  returns 
of  the  local  officers  of  the  several  polls;  and,  the  nature  of  the  controversy  taken 
into  consideration,  it  can  scarcely  be  doubted  that  to  this  basis  the  resolution  looked. 

But,  on  the  other  hand,  the  committee  could  not  "entirely  overlook" 
the  woi*d  "lawful."    On  this  subject  they  said: 

The  committee  are  therefore  of  opinion  that  they  correctly  construe  that  word  with 
the  context  when  they  limit  its  signification  to  that  prima  fade  lawfulness  which 
arises  upon  their  reception  at  polls  held  in  conformity  with  law. 

Upon  this  basis  they  proceeded  to  examine  the  questions  raised 
against  the  counting  of  the  two  precinct  returns  not  eertiiied  by  the 
county  clerks  and  one  other  precinct  return  asked  to  be  rejected  for 
fraud.  If  these  returns  were  rejected  the  commissioned  (Whig)  mem- 
bers would  have  a  majority  of  the  votes;  otherwise,  the  contesting 
(Democratic)  members  received  the  majority.  An  examination  of  the 
testimony  so  far  presented  showed  that  it  was  insufficient  to  establish 
any  of  the-  charges,  and  the  committee  therefore  reported  that  the 
contesting  (Democratic)  delegation  appeared  prima  facie  to  have 
"  received  the  greatest  number  of  lawful  votes." 

The  minority  protested  against  any  report  or  determination  of  the 
case  while  the  parties  were  still  engagea  in  taking  testimony,  under 
an  express  understanding  that  no  further  action  would  be  had  until 
the  date  fixed  for  closing  the  taking  of  testimony,  and  insisted  that 
the  instructions  of  the  House  to  report  who  had  "received  the  great- 
est number  of  lawful  votes"  could  not  be  carried  out  by  reporting 
w  ho  received  the  greatest  number  of  actiud  votes  in  advance  of  any 
determination  or  opportunity  for  determining  the  legality  of  any  of 
them.  But  the  House,  on  March  16,  1840,  by  a  vote  of  111  to  80, 
admitted  Messrs.  Dickerson,  Vroom,  Ryall,  Cooper,  and  Kille,  the 
contesting  delegation,  to  hold  their  seats  without  prejudice  to  the  final 
ricrhts  of  the  other  claimants. 

On  April  16  the  testimony  taken  by  the  parties  was  laid  before  the 
committee,  but  as  it  was  exceedingly  voluminous  and  not  arranged 
with  reference  to  the  issues  to  which  it  referred  it  was  delivered 
to  the  parties  to  be  prepared  and  aiTanged.  It  was  subsequently 
printed,  and  on  June  8  the  committee  proceeded  to  the  final  examina- 
tion. Besides  the  charges  against  the  validity  of  the  returns  from 
two  polls  there  were  some  600  charges  of  illegal  votes,  and  the 
committee  treated  each  of  these  individual  votes  as  a  distinct  contro- 
versy. The  testimony  was  examined,  and  separate  arguments  heard 
and  separate  votes  taten  on  the  question  whether  each  voter  voted, 
whether  his  vote  was  illegal,  ana  whether  it  was  shown  for  which 
candidates  he  voted.  As  a  result  of  all  the  findings  of  the  majority 
of  the  committee  upon  these  individual  questions  the  majorities  for 
each  of  the  members  now  holding  the  seats  were  increased.  As  a 
result  of  the  findings  of  the  minority  the  majorities  of  three  of 
them  were  overcome  and  majorities  shown  for  their  opponents,  while 
the  majorities  of  the  other  two  were  decreased.  The  largest  dif- 
ferences in  the  findings  of  the  two  portions  of  the  committee  were 
based  on  a  difference  over  the  law  of  evidence  in  regard  to  alien 
votes.  The  committee  unanimously  held  that  votes  received  by  the 
election  officers  were  prima  facie  legal,  and  could  not  be  thrown 
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It  i-  ri««r  ii«'---i:\  :•■  j-iv--  ['..  •:•  ;;ii. :::'  ••th»r  riiU^*"  adopted  in  regard 
to  ill»-i.':i!  \ '•!•*:  t;.'V  -.i:.-  n..  !•  :•::•»«:  t--  »N»'wheiv.  One  pivcinct 
n'tiiiii  -AM-  '•'.■►  .-t'- :  t- '  "I:  i::f  l:'.--::!:  i  t:.:tt  nv.*-  nf  th«.-  otBcers  of  elec- 
tion vvji-  n«.T  ij'.i.i:!'  i.  •:.:  t:>-  [-i'  :'«'i.  :•  :":ii..  »•  «•!  the  ♦•videnee  seemed 
to  >lj«iw  tii.-ii  '..  ]p:"''':r''Iy  w.i^  ii:;:ii'r:'-  i.  :i:.'i  i.i-  failure  afterwards  to 
ri'tnrn  t!j»-  r«L':*i:ii"  '♦  !T:ii';it»'  •■:  ::"-  ijiiirLiii.-it:'*!!  "iiLrht  not  to  disfran- 
rh\>*-  tlif  \«-f»:-.  I'!.'-  ••t:.'-!  I'l-  ■  ;t.-  t  \\:i-  :i^k«-.l  to  U*  rejected  on  the 
^^roiirid  tl]:it  t!.--  ^'rii'i'T-  .■:  » '•■■■ti-w:  hn  i  frm;  iuli  nily  failed  to  count  S 
v<jt*--  a-  rh«  V  A'':'-  <:i*r.  I'ii*-  it-tiiiii»i  v  to  :i'-««»unt  for  the  discrep- 
anry  wu-  imt  i[i  :ill  i.--jn  ,t-  .I'li-  ii>i\  f.  ^l:t  it  :ipp»^:ired  ?o  fidly  that 
th«*  i*li'rti«>ri  u;i-  liMi;.-tly  ;iini  t:i:ily  «'iMi.iiiriiil  tluit  the  committee 
would  not  liji  r!  tin-  pfuni.  Tiit-  inniuiittrr  were  unanimous  in 
counting*"  i1h--»-  r«li:ifi-. 

The  n*porl  <ij"  tiii-  ii.niiiiiltri-  wa^  :i.i»ipTr-l  on  July  17.  1S4<.».  (r*f/u»nf 
dJjtitf,  li\  a  \M!f  ipf  J«'i  \i^  -j-j  -  hi-t  a  ijinMuni.  uuinv  uiomlK»rs  refus- 
ing  to  vote 

None  of  iln'  «l<tiati-  -pt  prtMri-.liiiMr^  ^,t  tin*  rt»inniittee,  and  only  |X)r- 
tions  of  tin*  r«'j>«>rr-  in  thi-  ca-i'.  ar»'  L'^ivtii  in  1  Harilett.and  the  al)ove 
facts  have  !nM-n  lar''»lv  (l»'rivril  fmm  lh<*  ttriirinal  dofimients. 

[1  Bart..  r.»-o:;.  al-n  Kr|Hirr  .'•or,,  tir^i  M-.-.i^n  Twcnty-s;ixth  Con- 
gress. J 


It'  jn./t   T"r  '  •' '//  f*.  ■>:  tt  K  .        i,  'oh  t*:^f<  r 


Report  by  Mr.  Filhnoiv. 

The  cODtedAant  a-kt<l  tliat  tin*  n*(urn>  of  M»ven  precincts,  whiehgave 
nuijorj^l^r  tin*  sittin<jr  mcuilM'r  lar<rcr  than  his  nuijority 
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in  the  district,  he  thrown  out/Jor  fraud.  The  charge  against  six  of 
thcvse  precincts  was  that  the  inegistering  ofli eel's  fraudulently  added 
to  the  registry  ILsts  a  large  nucober  of  names  of  persons  either  not  in 
existence  or  not  having  a  right  to  vote.  The  testimonj'^  to  sustain 
this  charge  was  chiefly  hearsay,  and  was  thrown  out  by  the  committee 
on  this  ground.  The  rest  was  very  remotely  inferential,  or  based  on 
a  so-called  political  census,  whicfi  the  committee  found  to  be  '*too 
vague  and  uncertain  to  lay  the  foundation  for  anv  judicial  decision." 
If  any  names^were  improperly  added  to  the  registry  list,  the  wrong 
was  corrected  before  the  election,  and  no  evil  resulted. 

The  only  other  im|)ortant  charge  was  that  in  one  precinct  the  judges 
of  election,  instead  of  being  properly  sworn  to  perform  their  duties, 
were  sworn  upon  a  Philadelphia  directory  instead  of  the  Bible,  and 
were  sworn  *"  to  do  justice  to  their  party.  The  only  evidence  of  this 
mock  oath  was  the  testimony  of  one  of  the  election  officers,  who  was 
three  times  sworn  in  the  case.  The  first  time  he  refused  to  testify  on 
this  question  on  the  ground  that  he  might  incriminate  himself,  the 
second  time  he  did  not  mention  it,  apd  the  third  time  he  read  his  testi- 
monv  from  a  paper  which  he  refused  to  allow  to  l)e  inspected.  His 
concfuct  in  this  and  other  respects  tended  to  discredit  his  testimony. 
He  was  directly  contradicted  by  all  the  other  officers  of  election  and  by 
the  justice  of  the  peace  who  administered  the  oath.  There  was  no 
oath  on  file  in  the  prothonotarj^'s  office,  but  it  appeared  that  the  papers 
in  this  office  had  been  very  airelessly  kept.  All  the  election  papers 
had  been  taken  to  the  State  capital  once,  and  some  of  them  haa  been 
taken  out  at  various  times  by  other  pet^ons.  The  resolution  reported 
by  the  committee,  sustaining  the  right  of  Mr.  Naylor  to  his  seat,  was 
passed  by  the  House  after  a  brief  debate. 

[1  Bart,  33-37.] 

H.  Doc.  51u 8 
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Vomrnlttce  on  JilectiotM. 

First  ateiishn, 

Mr.  Hai>«ted,  Now  Jersey,  Mr.  Gamble,  Goorffia, 

Blaik,  New  York,  A.  V.  Brown,  fenneswie, 

Ckavkns,  Indiana,  Medill,  Ohio, 

lioiiDEN,  Mas.sacliiLsetts,  J.  W.  Williabis,  Maryland, 

Mr.  SuMMEits,  Virginia. 

/Sccofi  d  He4iS  Unt . 

Mr.  F[ai-stei>,  New  Jersey,  Mr.  Barton,  Virginia, 

Blaiil  New  York,  Turney,  Tennessee, 

Ckavkns,  Indiana,  Houston,  Alabama, 

BoKDKN,  Massaehusetts,  Reynolds,  Illinois, 

Mr.  Randall,  Maine. 

(1)  Joshua  A.  Lowell.  Malttr, 

("1)  David  L(»vv,  FU»rUhi  Ttrritory, 

(1)    JjOWELL. 

Fill. St  n/t^r/hs,     Ripttri  for  ^Itf'tnij  nwiuhr,     Sittin<j  ntctnher r<4ain<^ 

tin-  mtff, 

Twojji^titions  W(»re  reeeiv(»d  asking  for  an  inquiry  into  the  election 
of  Mr.  Lowell.  A  majority  vot(»  was  required  in  Elaine  to  constitute 
an  election,  and  at  the  first  trial  no  election  was  had.  At  the  second 
trial  Mr.  Lowell  was  returntKl  as  receiving  a  majority  of  4  votes  over 
all  and  giviMi  tlu»  certiticate  of  election.  The  petitionei"s  alleged  and 
oflered  to  provi*  tiiat  in  one  precinct  the  returns  showed  63  vote^  for 
the  sitting  member  and  none  for  any  other  candidate,  whereas  another 
candidatx*  did  receive  :l\)  votes.  Oth(»r  but  less  important  allegations 
W(M*c  also  made.  Th(*  sitting  member  denied  the  allegations  and 
objected  to  all  the  evidence  as  <./'  pnrtt\  The  connnittoe  considered 
th(»  evidence,  Imt  it  seems  to  have  Ixmmi  insufficient  to  sustain  the 
charges,  as  the  conunittee,  without  formal  n^port,  merely  reconniiended 
a  resolution  (l(»claring  the  sitting  niembiM*  entitled  to  his  scat,  which 
was  adopted  without  division. 

[1  Bart.,  87-J-l.l 

(2)  Levy. 

CUhmxhip  of  siffituj  iio  nihvr.  First  rrjporf  to  vacate  Hciit.  Second 
iihijorifij  nport  for  sitfttuj  nuinhrr;  muKprlty  report  to  vtwate  seat, 
Avy  nction  hif  tlo  Hoiixc. 

First  n»port  })v  Mr.  Ilalsted;  second  majority  report  by  Mr.  Bar- 
ton; minority  rej)()rt  by  Mr.  Ilalsted. 

A  remonstrance  from  citiz(*ns  of  Florida  was  presented  protesting 
against  the  right  of  Mr.  Levy  to  sit  as  Delegsite  from  Florida,  on  the 


TWENTY-SEVENTH  CONGRESS.  115 

ground  that  ho  was  not  a  citizen  of  the  United  States.  It  appeared 
that  Moses  Levy,  the  father  of  the  sitting  member,  was  a  native  of 
Morocco,  but  that  at  the  date  of  the  birth  of  his  >ion  he  was  a  subject 
of  the  King  of  Denmark.  David  IjOvv  was  born  in  the  West  Indies. 
In  IH'20  Moses  Levy  purchased  a  large  tmct  of  land  in  Florida,  with 
the  intention  of  setthng  upon  it.  His  son  was  then  but  a  child.  In 
the  early  part  of  1821  the  father  came  to  Philadelphia,  and  took  out 
his  declanition  of  intention  to  tecome  an  American  citizen.  He  then 
sailed  for  Florida,  and  arrived  in  St.  Augustine  subsequent  to  July 
10,  1S21.  Florida  was  formally  transferred  to  the  United  States  on 
July  17.  1821,  and  there  was  a  dispute  as  to  whether  he  had  arrived  in 
Florida  before  that  date,  or  not  until  a  few  days  later.  He  had  received 
a  certificate  of  inhabitancy,  and  a  certificate  of  natumlization  had  been 
issued  to  him  bv  Governor  Jackson.  David  Levy,  the  son,  attended 
school  in  Norfolk  until  1827,  when,  still  underage,  he  went  to  Florida. 
He  claimed  citizenship  under  the  natumlization  of  his  father,  and  this 
claim  had  l)een  sustained  by  a  recent  decision  of  the  court  of  appeals 
of  the  Territory. 

The  committee  n»ported  that  the  sitting  member  was  not  a  citizen  of 
tlie  United  States,  and  was  therefore  disqualified  to  sit.  The  House 
had  the  undou})ted  right  to  inquire  into  the  qualifications  of  a  Dele- 
gate, as  well  as  of  a  Representative,  and  while  the  statute  did  not  dis- 
qualify an  alien  from  sitting  as  a  Delegate,  the  con)mon  law  and  the 
usage  of  nations  undoubtedly  did.  The  certificate  of  naturalization 
issued  to  Moses  Levy  by  Governor  Jackson,  was  under  a  statute  sub- 
se<iuently  declared  void,  and  was  plainly  in  excess  of  his  powers.  The 
recent  dinision  of  the  court  of  appeal,  not  being  made  by  a  court  of 
concurrent  jurisdiction,  nor  in  a  case  between  the  same  parties,  was 
not  conclusive  on  the  House  of  the  citizenship  of  David  Levy.  Moses 
Levy  not  having  been  a  subject  of  the  King  of  Spain  at  tne  time  of 
the  tninsfer  of  Florida,  no  treaty  action  lH>tween  Spain  and  this 
country  could  have  transferred  his  allegiance.  His  only  right  to  citi- 
zenship, then,  must  be  based  on  the  laws  granting  citizenship  to  all 
who  were  inhabitants  of  Florida  on  Julv  17,  1821.  The  testimonv 
indicated  that  he  was  not  an  inhabitant  of  Florida  until  a  few  davs 
after  that  date,  and,  consequently,  neither  he  nor  his  minor  son  was 
natunilized. 

When  the  report  was  presented  to  the  House  Mr.  Levy  moved  that 
he  have  until  the  first  day  of  the  next  session  to  take  further  testi- 
mony. This  was  gmnted,  and  on  examination  of  the  additional  testi- 
mony the  majority  of  the  committee  revei*sed  the  former  decision,  and 
rt^ported  in  favor  of  the  right  of  Mr.  Iji*vv  to  the  seat.  ^^  lie  new  evi- 
dence went  chieHv  to  estalHish  the  fact  that  M  )ses  Lew  wjis  actuallv 
in  Florida  on  Julv  17,  I82I.  The  evidence  was  verv  contradictorv 
and  not  fully  conclusive,  but  the  committee  thought  that  it  fairly  estab- 
lished the  fact.  In  a  case  like  this  the  leaning  ought  to  be  in  favor  of 
the  claimant  of  citizenship.  He  had  residt»d  in  this  countrv  since  he 
was  U  years  old,  had  alwavs  considered  himself  a  citizen,  and  the  (jues- 
tion  of  his  citizenship  ha(f  been  passed  upon  by  the  courts  of  Florida, 
by  the  executive  department  of  the  United  Stat(\^,  and  in  effect  by 
the  people.  If  he  was  not  a  citizen,  the  lack  at  most  was  a  very  tech- 
nical one. 

The  minority  reported  that  a  large  part  of  the  additional  evidence 
ought  to  have  been  thrown  out,  its  being  taken  without  notice,  and 
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after  the  tinir  fixed  bv  thi»  House.  But  considering  it,  the  preponder- 
ance of  it  showed  that  Moses  Levy  did  not  arrive  in  Florida  until  after 
July  17,  1S21,  and  henee  neither  he  nor  his  son  were  citizens. 

No  action  wjl^  had  upon  this  case  in  the  House,  so  Mr.  Levj'  i*etuined 
his  seat. 

1 1  lijirt.,  41-47  (only  one  of  llic  three  i-eiK)rt8  is  given  in  1  Bart.); 
si»e  also  Keport  Xo.  lo,  rirst  session  Twenty -seventh  Congress,  and  No. 
450,  seconcf  s4>ssion.] 
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TWEFrr-SIOHTH  C0HGKSB8,  1843-1845. 

Voiiimittef  <»i-  Elections. 
y\v.  Klmer.  Newjprsey.  Mr.  Douolas,  Illinoiti. 

Chapman,  AIbImiiui,  Davis.  Kentucky. 

Newton,  Virginia.  Schenck.  Ohio. 

Hamlin.  Maine,  A.  V,  Bkown,  Tennossee, 

M.  Kluo.  New  York. 

(1)  MotiiIkts  elected  by  genem!  tirket. 

(2)  Win,  L,  Goggin  i'h.  TIioiuhh  W.  (jilnicr,  Vm/hiiti. 

(3)  John  M.  Ikitts  i-H.  John  W.  Jone»,  Virgmln. 

(1)    MEMItEKS   ELECTED   BY   (JENERAL   TICKET. 

JffiJ'iritj/  rejwrtthai  tlwy  inere  entiiled  P>  thetnu-Ms;  infnorlty  ref^'ti 
thai  they  invre  nut  iiititlfd  tt>  their  i(«atn.  The  IIuiuu-  KWitnin&i  their 
rifjht  t„  their  xeiitx. 

Majority  repoi-t  by  Mr.  Douglas;  minority  report  by  Mr.  Davis. 

The  majority  and  minority  report^iinthisfase,  written  by  Mr,  Stephen 
A.  Douglas  and  Mr.  (iiirrett  Davis,  contain  exhaustive  ai'giiment«<  upon 
the  constitutional  principles  involved.  Onlv  a  very  unsatisfactory 
(iiitline  of  these  arguments  can  l*c  given  without  going  t>cyond  the 
limittJ  of  space  necessary  to  be  observed.  The  Twenty-seventh  Con- 
tfress.  in  the  second  section  of  the  apportionment  act  made  necessary 
by  the  Sixth  (,'ensus,  had  pmrided  tnat^ — 

In  each  chm'  where  a  State  in  entitled  to  nmre  than  one  Rpprepentative,  the  niim- 
Imt  111  which  (■ai'h  .''tate  shall  Ut  entitled,  under  Ihin  ainiiirtirinnieiit,  lihall  1h'  elwte"! 
by  'li^lncti'  t-<)m[KiHe(l  nf  ciintiirntiiu  territory,  equal  in  niinilier  tn  i)ie  nuinlier  i>r 
lit-jiri^-iitatiwH  ti>  wliieh  eaid  State  fhall  beentilUiI — no  cint'  dii^trii'l  eleetinji  more 
Ihaii  'ine  Keprewiitative. 

All  the  States  but  four,  cither  under  previou.^ly  existing  laws  or 
under  laws  passed  in  accordance  with  this  provision,  elected  their  Rep- 
resentatives by  districts,  imt  the  States  of  Now  Ham{>shirc,  (Jcorgia, 
Mississij>pi.  and  Missouri  elected  the  Representatives  to  which  tney 
wen-  entitled  by  general  ticket  from  the  btate  at  large.' 

The  majority  of  the  committee  reported  in  favor  of  the  validity  of 
the  elcctiims  in  these  StJites,  arguing  sultstantially  as  follows: 

Tlieie  is  a  direct  conflict  between  uic  second  section  of  the  apportion- 
nifiit  act  and  the  electi(m  laws  of  the  Stat4>s  in  iguestion. 

Tli>'  contlii't  \»  w>  eli'ar,  At  |>aliwlile,  »n  direct,  that  bntli  ean  noi  utand;  one  <ir  the 
nthtTinniit  yielil.  Kither  the  Stat<>  lawHand  all  the  iiroctHKlinpiatider them arevoid, 
iir  the  rv-cfind  t<e<'tion  of  the  apportionment  act  'v  i[ivuli<)  tind  inti[K-rative. 

There  it"  not  nnly  a  mnfliet  of  law,  Imt  aeonflietof  ri|;ht,  of  jiciwer,  of  Hovereijmty, 
ln.'lH't!«'n  the  Fiileral  (iiivemnient  atjcl  four  of  the  independent  States  of  tlii)<  T'nioh. 

The  sixth  artiele  of  tliu  Conatitutiun  provider  that  tIitBC^|g^[||||^g|^^lAW8  of 

'  At  the  last  |iet»non  of  the  Twentv-wventh  tVingreM, 
the  failure  oE  the«'  Statw  to  comply  with  liie  liiw  of  Coi 
i-oiiltwl  in  the  Ilimae,  Ihe  i'oiiiniitt*«  reiKirtod  tavurablyl 
lions  of  the  law  kc.  far  oh  it  applie.1  to  the  Tvi.'nty-eichf- 
Ijef.in-  the  next  election  all  the  Statoj  would  volontaril] 
did  not  Itecoiiie  a  law. 
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the  Vniti'd  Stat^•^«  whirh  hIiuII  Ik*  niJuU*  in  piirHiiaiu*e  thereof,  ehall  >ie  the  nipmne 
law  of  th(>  land,  anything  in  tlu'  ninftitutiun  or  lawH  <if  any  State  to  the  oimtrary 
notwithstanding.  Thin  hrinp'  n!<  diriM-tlv  to  \hv  jNiint  at  iuHni.'.  1^<  the  tMHf^nii  ^^'- 
tion  of  till'  ai>}M)rtioninont  lu-X  a  fnn\  wiiicli  Uh^  Inn^n  inaile  hi  piirsuanc*o  of  the 
(NinHtitution  ot  the  rnite<l  Staten  valid,  oi^'rative,  and  hindinf?  ut>oii  the  Ktaten?  If 
the  afiiniiative  of  t)iisj>ro]Misition  ran  U*8ue<i'HHfiilly  maintained,  tne  State  laws  luiut 
yield  tothf  i>araninnnt  anthority,  and  the  eleetionn  under  them  )3e  deelan^l  void. 

ruder  the  Constitution  the  Stiitt*  h»jyrislattiivs  tire  /v^M/Verfto  prosorDn* 
the  times,  phu-es,  and  nuinner  of  holding  oh»ction.s  for  Senators  and 
Kepresentativt^s.  Init  Conj^ress  is  jt*rin!ftr(1  tit  any  time  to  **niake  or 
alter  such  n'jrvdations."  The  Sttite  legishitures  have  an  iiiijK»rativc 
duty  in  this  matter,  hut  they  arc  intrusted  with  an  unlimited  discretion 
in  th(»  manner  of  its  ]>erfornian<'e.     But — 

Thr  privih-jri*  allowiMl  Con^'ii-HH  of  altering  State  rc^ilationp  or  of  making;  new  ones, 
if  iiiit  in  ti'rniH  is  certainly  in  spirit  and  desipi  de]K*ndent  and  eontin)^.Mit.  If  the 
h'irislatim-s  of  tlu'  State's  /ail  t»r  n-fiist-  to  act  in  the  pnMniset<or  \mcX  hi  Hueh  a  manner 
as  will  1h*  sulivcrsivrof  the  ri;rhtsof  thr  ]H'0]ileand  the  prinei]>li>>of  the  ("onHtitiition, 
then  this  roiiHTvativf  powrr  interi»os«'s,  and.  uiHm  the  prineiple  of  Helf-ppt»8ervation, 
authorizes  Coii^rcsy  t<>  dn  that  whirh  the  State  legislatures  ought  to  have  <lone. 

The  history  of  the  a(h){)tion  of  this  ])rovision  and  of  its  lutitiiration 
!)y  the  States  shows  that  it  was  introduced  for  this  purpose  alone,  and 
was  ratilied  hy  th<'  States  only  uiM)n  the  understandhig  that  it  would 
never  lie  used  for  any  other  ])urpose. 

Hut  till'  <iu<vstion  now  to  he  eonsidenMl  is  one  of  ])ower  and  not  of  the 
propriety  of  its  exerci.M*;  and  if  it  is  eoneeded  that  the  |)ower  of  Con- 
<^n*ess  in  the  premises  is  as  plenary  as  that  of  the  States,  the  (piestion  still 
remains '"whether  the  serond  se<'tion  of  the  apportionment  act  is  an 
exereis<'  of  this  power  in  a  maimer  eontemplat<'a  by  the  Constitution 
and  hindin*:  upon  the  States/'  This  provision  is  of  itself  nuj^itory 
and  inoperative  without  the  aid  of  Statt*  lejri>*hition.  It  does  not 
provide  tlie  (list rifts  in  which  th(^  election  is  to  1m»  held  or  furnish  any 
of  the  iiee(»ssarv  reifulations.  It  is  said  to  b(»  a  direction  to  the  State 
leo-islat tires  to  enact  laws  of  a  certain  sort:  hut  the  Constitution  ifives 
tn  <  'on«rress  no  power  to  <'o*nmand  tin*  States. 

'I'Ih'  rij/hl  tn  ehan^'e  State  laws,  or  to  eriaet  otluTs  whieh  shall  suspend  them,  dties 
iH'l  imply  the  riu'ht  to  «"(Hiipel  the  State  legislatures  to  make  such  ehanf^H^  (►r  new 
eniuiiiu'iifs.  Whatever  i>o\ver  the  lej^islatnres  poss<»ss  over  elections  they  derive 
liiiiii  the  ('oiistitiiti«»n  and  Jiot  from  the  laws  (.»f  the  TnitiNl  State,**. 

< 'Mn^M'es>  has  the  ri<rht  to  enact  its  own  laws  and  to  enforce  them  hy 
Its  own  ap'iicies.  and  hence  there  is  no  nccessitv  or  implied  power  to 
n'Miiin-  the  States  to  enact  or  enforce  laws.  The  very  feature  of  the 
lihl  ronfederation  which  made  X\\v  Constitution  necessary  was  the  fact 
tlml  the  laws  of  Cono^ress  operattni  upon  the  Stiites  and  not  upon  the 
|»«'*»ple,  and  lien<"c  were  only  enforcotu>le  bv  the  consent  or  (^oeivion  of 
>o\eiritrri  States.  In  some  cases,  under  the  Constituti<m,  the  States 
»»inl  the  Federal  (iovernment  have  concurrent  pow^'iN,  but  in  the  case 
»'t  bankrujjtcy  laws,  one  of  these  <<)n<*urrent  powers,  it  would  not  Iw 
»'<»nlendo(l  that  Con;rn*ss  would  have*  the  rijrht  to  lav  down  certain 
aii-^liiirt  principles  and  re«|iiire  the  States  to  pass  bankruptcv  lawst^n- 
*»uiiiin^r  t<»  these  principh's.  Con^rress  has  the  und(utbted  ix>wer  to 
M'<*sirilM'  the  f!tins  of  elections,  hut  no  one  woidd  contend  thata  valid 
h*^^  eoidtl  he  psissed  rccjuirinij  tln^  elections  to  be  hehl  on  the  same  day 
'»»  »ll  tile  States  without  tixinof  that  dav. 

I leiire  \\k^  are  l»nni;;ht  irr<'»:istihly  tn  the  ((UH-lnsinn  that  a  fair int^Tpretation  <if  this 
ll   !'  V*'*  *'"'^'«»"^titiitioij  reijui res  that  (\»riL'n-<sh;ill<itherd«»sijrnat»' thetime,  sjH^oify 
y*'  plaei^,  mj,|  j>ri*serilM'  the  mamier.  I»v  law,  ur  leave  it  In  the  wis<lom  anildisen*tioii 
tu  the  Ht^v(>ral  Stjit^*  ^""-'laturi^s. 
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Congress  need  not  exercise  all  of  its  powers  at  once,  but  whenever 
it  does  assume 

the  jKJwer  over  one  branch  of  the  subject  ita  legislation  must  be  complete  to  that 
extent,  so  as  to  execute  itself  without  the  intervention  of  the  State  lefi^islatiires,  and 
the  residue  must  be  left  to  the  States  to  be  exercised  according  to  their  discretion 
under  the  Constitution. 

The  committee  recommended  resolutions  declaring  the  second  sec- 
tion of  the  apportionment  act  void,  and  that  all  the  members  of  the 
House  (except  the  two  contested  (^ases  from  Virginia)  were  duly 
elected. 

The  minority  held  that  the  second  section  of  the  apportionment  act 
was  a  valid  Liw,  and  the  elections  held  in  the  four  States  in  question 
consequently  void.  The  Government  of  the  United  States,  under  the 
Constitution,  is  a  government  complete  in  itself.  No  State  oflScer  or 
legislature,  in  performing  any  function  of  the  Federal  Government, 
does  so  b}'  any  authority  residing  in  the  States,  but  by  the  authoritv 
of  the  Constitution,  and  by  virtue  of  an  agency  created  by  the  Consti- 
tution. The  only  authorit}^  the  State  legislatui^es  have  over  Federal 
elections  is  derived  from  the  Constitution,  and  is  granted  by  a  pro- 
vision which  gives  (Jongress,  at  its  option,  a  coextensive  and  para- 
mount authority.  Unless  the  power  to  prescribe  that  elections  for 
Representatives  shall  be  b}'  general  ticket,  or  by  districts,  is  given  to 
the  legislatures  by  this  section  of  the  Constitution,  the}'  do  not  possess 
it  at  all.  If  they  do  possess  it,  the  same  section  which  giv(»s  it  to  them 
gives  it  to  Congress.  That  the  powers  of  Congress  are  thus  as  com- 
plete as  those  of  the  legislatures  is  shown  not  only  by  the  history  of 
the  adoption  of  this  provision,  but  also  by  the  protests  of  several  of 
the  Stntes,  made  at  the  time,  and  based  upon  exactly  this  intei'preta- 
tion  of  the  section  as  it  stands. 

(Congress  has  power  to  alter  State  regulations,  and  it  is  upon  this 
power  that  the  validity  of  the  second  section  of  the  apportionment  act 
rests.  No  State  can  prevent  or  circumscribe  the  action  of  Congress 
in  this  respect.  Congress  may  alter  the  State  regulations  to  any  extent 
it  chooses,  leaving  those  parts  not  altered  still  in  force.  Any  altera- 
tion that  the  State  legislatures  themselves  could  make  Congress  can 
make,  and  it  becomes  immediately  a  |iart  of  the  State  laws,  just  as  if 
it  had  been  made  by  the  legislatures  of  all  the  States.  If  Congn^ss 
should  pass  a  law  fixing  the  time  of  Federal  elections,  it  would  imme- 
diately alter  such  provisions  of  the  State  laws  jis  fixed  a  different 
time;  but  the  other  provisions  would  remain  in  force,  and  the  elec- 
tion would  be  held  under  the  State  laws,  altered  in  respect  to  time 
hy  the  law  of  Congress.  But  the  constitutionality  of  this  Congres- 
sional alteration  would  not  depend  on  the  fact  that  the  other  por- 
tions of  the  State  regulations  were  so  constructed  that  with  this 
alteration  a  complete,  system,  capable  of  i)eing  exe<'uted  without 
further  legislation,  would  remain.  A  law  is  constitutional  if  it  is 
not  contrary  to  the  Constitution,  and  the  constitutionality  of  a  law 
of  Congress  can  not  depend  on  the  forms  of  State  laws.  The  fact 
that  the  second  section  of  the  apportionment  act  so  alters  the  regula- 
tions of  some  of  the  States  that  what  remains  can  not  proprlo  rigon- 
be  executed  does  not  aflfect  its  constitutionality.  If  a  similar  pro- 
vision had  been  passed  by  the  legislature  oAMM|i  the  States,  it  would 
have  amounted  to  an  altemtion  of  yuMijj^^^^^keven  though,  by 
disagreement  of  the  two  brancfae8i^(^^^^^^^^^^H||kiiirther  legis- 
lation necessary  to  carry  it  into  ei^^^^^^^^^^^^HBMlBHiLJ^^ 
no  valid  election  couJd  have  beer 
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rojjulfttion.s  in  conforniity  witli  this  i)rovisi()n  of  the  law  had  Iwen 
adopted  and  followed.  When  the  altenition  was  made  l>y  a  law  of 
C  ongress  the  ease  was  (»xaetly  similar,  and  no  valid  election  innild  !)e 
h(»ld  contrary  to  its  provisions.  Jf  the  Stjite  legfislaturew  were  under 
the  duty  of  (^naeting  rej^ulations  which  would  make  the  laws,  as  thus 
alten^d,  capalUe  of  l)einj(  executed,  it  was  not  I)ecau8e  this  law  of  Con- 
i^ress  acted  as  a  mandan>us  on  the  lej^^islatures.  The  Constitution 
itself,  from  which  the  lejjfislatures  derive  their  authority,  commands 
them  to  enact  rej^ulations:  and  if  Congress  so  (»xercises  its  authority 
to  alter  Stjite  regulations  as  to  render  further  legislation  necertsary 
before  the  Itiws  as  altered  can  form  a  complete  and  practicable  system, 
the  connnand  for  the  enactment  of  such  legislation  eomes  not  from 
Congress,  but  from  the  Constitution.  The  law,  then,  not  }x»ing  con- 
trary to  the  Constitution,  is  valid  and  l>inding  in  all  the  States,  unless 
it  can  lu»  held  invalid  under  the  principle  that  a  law  which  expiVHsos 
no  meaning,  or  whose  meaning  is  alt^^gether  doubtful,  is  of  no  effect. 
A  law  requiring  elections  to  be  held  at  a  unifonn  time,  without  desig- 
nating the  time,  would,  under  this  principle,  lie  invalid.  ])ecausc  no 
State,  looking  to  the  law  alone,  could  know  what  day  was  intended. 
Hut  such  is  not  the  case*  with  th(*  provision  recpiiring  elections  to  l)e 
held  by  districts,  no  district  to  elect  mon*  than  one  representative. 
If  thi•^  were  a  provision  of  the  Constitution  no  one  would  1h>  doubtful 
of  itM  meaning  or  of  the  duty  of  tiie  legislatures  to  follow  it.  Simi- 
larly if  it  were  an  (»nactm(Mit  of  the  lei/islatures  themselves.  A  pro- 
vision which  would  have  miMining  in  these  situations  can  not  l>e  neld 
to  be  na^aningless  simply  liecause  it  is  a  law  of  Congress,  which  the 
Constitution  says  shall  be  the  supreme  law  of  the  land. 

The  iimlen-i^iicMl  tliiiik  that  the  toihtwinjr  prnpositiinis  an'  rlt'arly  inmle  out:  That 
tliis  hiw  is  not  nii<'niistitnti(»iial.  InM-ansi'  tluTr  ^'m  nothing;  in  it  in  opiximtion  to  tho 
Coiistitutioii;  that  it  is  imt  v<»i<l  in  rnnHiN^uoiur  t)t  not  Itein^a  full  oxec'Ution  of  tho 
powtTof  (\>nLrn»s<,  htM-auso  thr  ('<»nstitiitinn  permits  ('(injircHH  tn  exerciHe  bo  unich 
nf  tliis  powor  at  all  times  as  it  may  think  pro^KT:  that  it  is  not  a  nullitv,  l)ei'aU8u  it 
is  a  clear,  intellitrihh\  an«l  sul)stantiv('  alteratinii  of  the  State  lawH,  which  CongruiM 
had  t})e  ri<;ht  to  make.  an<l  it  plainly  and  distinctly,  by  its  provisionH,  infonna  the 
State  lejrislatures  wliat  they  are  to  do  tn  )s'\\r  it  practical  effect;  that  the  State  legifii- 
latnres  an*  commanded  hy  the  Constitution  and  hound  I )y  their  oath  to  HUp|)ort  it, 
to  divide  their  States  res|»e<'tively  into  districts,  and  to  pres»Til)e  any  other  m*e(ifiil 
rcirulations  to  irive  tliis  law  its  effe<'t:  anil  that  tiie  jreneral  ticket  re^Iatiou  of  New 
Hampshire.  <itM»r<ria,  Mississippi,  and  Missouri  and  the  ele<'tioii  c)f  tneir  reprttHenta- 
tive>,  lu'injr  in  opposition  to  tins  law  of  Congress,  which  is  a  juirt  of  the  BUpreune  law 
of  the  land,  are  void  ami  of  no  effect. 

The  debate  on  this  subject  occupied  a  large  jMirt  of  the  session.  The 
report  of  the  committee  was  not  formally  agreed  to,  but  it  was  voted 
by  a  decidcnl  majority  that  each  member  elect<*d  by  general  ticket  was 
(Mititled  to  his  s<»at.  T\w  <'ntin»  debate'  may  be  found  in  th(»  Congi'es- 
sional  (ilobc,  volume  i:>.  j)arts  1  and  2.  A  full  index  of  tlic  dehntc 
is  given  on  page  !<»  of  part  1  and  j)age  :>  (»f  j)art  '2. 

|1  Hart.,  47-r/.».  I 

(2)    (i(M;«;lN     rs.    (ilLMKK. 

t^r  Kitt niii  nn  inlh  r;  ntmnrttii  r*  nnrf  fn  thchii'*  .smf  rtii'tud,  ^o  m'tU»n 
nij  fit,     I  {it  us, , 

Majority  rej)ort  by  Mr.  KImcr;  minority  report  bv  Mr.  St^henck. 

;Vt  the  close  of  the  first  day's  voting  Mr.  (Joggin  lia<I  a  majority  of 
tli(*  vote>:  but  the  superintendents  of  election  at  jH>Ils  in  two  countioH 
continui»d  the  election  for  three  davs  on  a<'count  of  niin,  under  the 
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Virginia  law,  and  including  the  votes  given  at  these  polls  on  the  second 
and  third  days  Mr.  Gilmer  had  a  majority  of  24  votes.  He  contested 
the  c^ltH'tion  on  the  ground  that  the  occasion  of  adjournment  required 
by  the  law  did  not  exist;  that  under  the  law  the  officers  had  no 
authority  to  adjourn  the  poll  without  a  reauest  from  one  of  the  candi- 
dates, which  reguest  was  not  made;  and  also  that  the  officers  of  elec- 
tion at  these  polls  were  not  sworn.  The  law  under  which  the  officers 
claimed  to  act  was:  "If,  by  rain  or  rise  of  watercourses,  many  of  the 
electors  may  have  been  hindered  from  attending,"  the  election  officers 
"may,  and  shall,  by  the  request  of  any  one  or  more  of  the  candidates, 
or  their  agents,  adjourn  the  proceedings''  for  three  days. 

On  the  first  day  of  the  election,  in  the  counties  in  question,  rain  had 
fallen,  n)any  voters  had  remained  away  from  the  polls,  and  some  of 
them  had  l>een  kept  away  by  the  rain.  The  committee  were  of  the 
opinion  that  the  officers  of  election,  from  the  very  nature  of  the  case, 
must  be  the  judges  whether  the  rain  was  sufficient  to  have  hindered, 
and  had  hindered,  many  voters  from  coming  to  the  polls. 

Had  it  now  clearly  appeared  that  they  were  mistaken  in  thin  jiid^rment,  the  com- 
mittee do  not  think  that  their  proceechnj^  Bhould  l)e  declared  illegal  and  void,  in 
the  abeence  of  all  proof  and  of  all  complaint  that  they  attted  fraudulently. 

But  the  evidence  was  far  from  showing  that  they  had  acted  injudi- 
ciously. 

The  committee  were  also  of  the  opinion  that  it  was  a  mistaken 
interpretation  of  the  law  above  quoted  to  •Jissume  that  the  elec- 
tion officers  could  onlj-  adjourn  the  poll  on  the  request  of  a  candidate 
or  his  agent.  But,  c*onceding  the  interpretation  contended  for,  the 
burden  was  certainly  on  contestant  to  show  conclusively  that  no  such 
re<|uest  had  been  made.  Neither  of  the  candidates  for  Congress  had 
made  the  request,  but  there  was  nothing  to  show  that  it  might  not 
have  })een  made  by  a  candidate  for  the  State  legislature  or  by  some 
voluntary  agent  of  one  of  the  candidates  for  Congress. 

The  evidence  by  which  it  was  sought  to  show  that  the  officers  of 
election  were  not  sworn  was  unsatisfactory.  Except  as  to  on(»  jx)!!,  it 
api>eared  by  other  evidence  that  thej^  were  sworn,  and  the*  evidt^nce 
SIS  to  that  poll  consisted  of  two  conflicting  certificates  of  the  county 
clerk;  the  first  clearly  attempting  to  show  by  certificiite  facts  only 
c-apable  of  being  shown  by  testimony,  and  the  second  perhaps  open 
to  the  same  objection,  and,  if  not,  at  lenst  discredited  by  its  conflict 
with  the  first. 

The  minoritv  report  (not  given  in  1  Bart.)  favored  setting  the  elec- 
tion aside.  The  plain  construction  of  the  law  was  that  the  election 
officers,  if  a  certam  contingency  occurred  and  if  reijuestc^d  bv  one  of 
the  candidates,  were  authorized  and  required  to  adjourn  tlie  poll. 
Except  as  to  one  precinct,  it  was  clear  that  no  such  contingency  existed, 
and  the  evidence  in  regard  to  that  one  precinct  was  of  a  sus[)icious 
i-hanwrter.  It  was  clear  also  that  neither  of  the  candidates  had 
nH|uested  the  adjournment.  The  first  certificate  of  the  clerk  of 
Amherst  County  was  Imsed  on  a  partial  examination  of  the  records 
and  was  also  clearlj"  incompetent,  but  the  second  certificate  wjis  (»ompe- 
petent  and  showed  that  the  election  offic<»rs  at  one  poll  were  not 
sworn.  The  requirement  of  an  oath  was  mandatory,  and  the  ik)11 
should  be  thrown  out  under  the  pnu'cdents.  The  minority  favored  a 
new  election. 

Before  the  case  was  reac^hed  in  the  House  Mr.  Gilmer,  having  been 
appointed  to  a  Federal  office,  resigned,  and,  a  new  election  being  thus 
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rogulations  in  <*onf()rniit\  Avitli  this  provision  of  the  law  had  been 
adopted  iind  followed.  WhiMi  the  altvnition  was  made  hv  n  law  of 
Congress  the  <'ase  was  exactly  similar,  and  no  valid  clecticm  i*oiiId  be 
held  contnirv  to  its  provisions,  [f  the  State  logislaturefei  wei-e  under 
the  duty  of  enacting  regulations  whi<'h  would  make  the  laws,  as  thas 
altered,  eapahh*  of  i)eing  executed,  it  was  not  !)eeause  this  law  of  Con- 
gress a<'tt*d  as  a  mandanuis  on  the*  legislatui'es.  The  Constitution 
itself,  from  which  the  legislatun»s  derive  their  authority,  conunandit 
them  to  iMiact  regulations;  and  if  C!ongress  so  exerciacs  it*«  authority 
to  alter  State  regulations  as  to  render  further  legislation  necessary 
before  tlu?  laws  as  alt<M'(»d  can  form  a  <*omplete  and  practicable  synteni, 
the  conmiand  for  the  enactment  of  sueh  legislation  comes  not  fix>ni 
Congress,  l)ut  from  the  Constitution.  The  law,  then,  not  Ixnng  con- 
trary to  the  Constitution,  is  valid  and  binding  in  all  the  States,  unless 
it  <*an  be  held  invalid  under  the  princijJe  that  a  law  which  expi-esst^s 
no  meaning,  or  whost*  meaning  is  altogether  doubtful,  is  of  no  effect. 
A  hiw  recjuiring  (^lections  to  be  held  at  a  unifonn  time,  without  desig- 
nating the  time,  would,  under  this  principle,  be  invalid,  1xM*ause  no 
State,  looking  to  the  law  alone,  could  know  what  da\'  was  intended. 
Hut  such  is  not  the  case  with  tlu*  provision  requiring  elections  to  lie 
held  by  districts,  no  district  to  elect  more  than  one  representative. 
If  this  wen*  a  provision  of  the  Constitution  no  one  woulcf  l)e  doubtful 
of  its  meaning  or  of  the  duty  of  tlu»  legislatures  to  follow  it.  Simi- 
larly if  it  were  an  enactment  of  the  legislatures  themselves.  A  pro- 
vision which  would  have  meaning  in  these  situations  can  not  be  neld 
to  }m»  nu^aningless  simply  becatise  it  is  a  law  of  Congress,  which  the 
Constitution  sjiys  shall  be  the  >upreme  law  of  the  land. 

The  iiinlvrsi^inMl  tliiuk  that  th»'  fnllowiii;;  jinipositions  are  (^loarly  made  out:  That 
this  law  is  iidt  iiiHoiistitutioiial.  hccaiist.^  tlicrc  is  nntiiin^  in  it  in  opiKwition  to  the 
Constitution ;  that  it  is  imt  v»m«1  in  i'nnsiHim^nce  of  not  1>ein^a  fnll  execution  of  the 
lM>\verof  CoiiL'H'ss,  hocansc  thi- Cnnstitntion  pennit.s  (Nintrress  t^»  exercise  ho  much 
of  this  iMiNvt'iat  all  tinu-sas  it  may  tliink  {jn^KT:  that  it  is  not  a  nullitv,  IxK'awtc  it 
is  a  rloar,  intrlliirililr.  ami  snhstantivf  alteration  of  the  State  lawfl,  which  CoujirreAB 
ha'i  the  ri«;ht  to  make,  and  it  plainly  an<l  ilistinctly,  hy  its  pn)viHionp.  infomiH  the 
State  lcj;is!atnres  what  they  are  to  jIo  to  ;rivi'  it  practiral  eff<rt;  that  the  State  legis- 
latures are  comman^led  hy  tin*  ('.institution  an<l  Iwannl  l>y  their  oath  to  Hupport  it, 
to  <livi«le  tlu'lr  States  res|K'etively  into  <listriets,  an<l  to  jireseriln' any  other  neeitful 
retriilations  to  «;ive  this  law  its  effei't;  an«l  tiiat  the  general  ticket  reflation  of  New 
Ihinipshire,  (Jeorjiia,  Mississippi,  an*l  Missouri  an«l  th<»  eUM-tion  of  their  rcjires^nta- 
tives.  heing  in  oppositi<»n  to  this  law  of  (Nmirress.  which  is  a  ]iart  of  the  Hupreuie  Law 
of  the  land,  are  void  and  <»f  no  effect. 

The  debat(^  on  this  sui)ject  occupied  ji  lar^^e  part  of  the  session.  The 
n»port  of  the  eonnuittei*  was  not  formally  aofreed  to,  but  it  was  voted 
by  a  decidcnl  majority  that  (Mich  memlier  (»lected  by  crencml  ticket  was 
entitled  to  his  s(»;it.  The  entire  debate  mav  be  found  in  the  Confirivs- 
sional  (llob(\  volume  i:5.  j)arts  1  ami  -1,  A  full  ind(»x  of  tlie  dolnite 
is  ^nven  on  paor(»  H>  of  |):irt  1  and  i)ao-e  :»  of  jKirt  2. 

|1  Hart.,  47-«;i».  I 

(•J)    (ioo(;iN    rs.    (ilLMKK. 

Anjnuriiimni  of  jnt/l ;  thctinn  njfit't  rs  nnt  .s//v//v/.  ^Itfjnrlty  )*ffjHii*t 
pfl'  Sfift/Kf  ill*  niht  I';  nnnortiii  ftjHt/'f  ft}  d*  rhi/'*  .stti/  rtii'ttnf,  ^'O  ttcf!t/H 
htj  i]i4    I  Imt  St , 

Majority  re])ort  >»y  Mr.  Ebner:  minority  rej)ort  i)v  Mr.  Schenck. 

At  the  close  of  the  first  day'.s  votin*^  Ml'.  (loorjifin  lia<l  a  majority  of 
the  votes:  but  the  superintemh^nts  of  election  at  jiolls  in  two  counties 
continued  the  election  for  three  <hivs  on  account  of  r.iin,  under  the 
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Vii^nialaw,  andinoludinjr  theTotes^ven  at  these  [>olls  on  the  Reoond 
aiul  third  days  Mr.  Uilnier  bad  a  majority  of  24  votes.  He  (.-ont«Ht«d 
the  clwtion  on  the  jfround  that  the  ocrasion  of  odjournmeat  required 
l»y  the  law  did  not  exist;  that  under  the  law  the  ofE<;ei-8  had  no 
authority  to  adjourn  the  poll  without  a  request  from  one  of  the  candi- 
dates, which  request  was  not  made:  and  also  that  the  olSrers  of  elec- 
tion at  these  polls  were  not  sworn.  The  law  under  which  the  officers 
claimed  to  act  was:  "  If,  by  rain  or  rise  of  water  courses,  many  of  the 
electors  may  have  been  hindered  from  attending,"  the  election  officers 
■•  may.  and  shall,  bv  the  request  of  any  one  or  more  of  the  candidates, 
or  their  agents,  adjourn  the  proceedings"  for  three  days. 

On  the  first  day  of  the  election,  in  the  counties  in  question,  rain  had 
fallen,  many  voters  had  remained  away  from  the  polls,  and  some  of 
them  had  l>een  kept  away  by  the  rain.  The  committee  were  of  the 
opinion  that  the  officers  of  election,  from  the  very  nature  of  the  case, 
must  be  the  judges  whether  the  rain  was  sufficient  to  have  hindered, 
and  had  hindered,  many  voters  from  coming  to  the  polls, 

Hml  it  nuu  clearly  appeared  that  they  were  mistaken  in  thn  jiiilgineDt,  ilic  [-om- 
mitt«v  ilii  not  think  that  their  proceeding  should  be  declared  illejnil  and  void,  in 
the  aboeiK'e  of  all  pr(H>f  an<l  of  all  complaint  that  they  acted  framlulently. 

But  the  evidence  was  far  from  showing  that  they  had  aoU>d  injudi- 
ciously. 

The  committee  were  also  of  the  opinion  that  it  was  a  mistaken 
int<'rj) relation  of  the  law  alx)ve  quoted  to  ^issuine  that  the  elec- 
tion officei-s  could  only  adjourn  the  poll  on  the  request  of  a  candidate 
or  his  agent.  But,  conceding  the  mterpretation  contended  for,  the 
burden  was  certainly  on  contestant  to  show  conclusively  that  no  such 
recjuest  had  been  made.  Neither  of  the  candidates  for  Congress  had 
made  the  truest,  but  there  was  nothing  to  show  that  it  might  not 
haA>'  l>een  made  by  a  candidate  for  the  State  legislature  or  by  some 
voluntary  agent  of  one  of  the  candidates  for  Congi-ess. 

The  evidence  by  which  it  was  sought  to  show  that  the  officers  of 
election  were  not  sworn  was  unsatisfactory.  Ex<rept  il-*  to  one  [wll,  it 
rtpjjeured  hy  other  evidence  that  they  were  sworn,  and  the  evidence 
as  to  that  poll  consisted  of  two  conflicting  certificates  of  the  county 
clerk;  the  first  clearly  attempting  to  show  hy  certificate  facts  only 
capable  of  being  shown  hv  testimony,  and  the  second  (lerhaps  ojpeti 
to  the  same  objection,  and,  if  not,  at  loa-Jt  discredited  by  its  conflict 
with  the  first. 

The  minority  report  (not  given  in  1  Ilart.)  favored  setting  the  elec- 
tion aside.  The  plain  construction  of  the  law  was  that  the  election 
officers,  if  a  certain  contingency  wcurred  and  if  requested  by  one  of 
tlie  candidates,  were  authorized  and  required  to  adjourn  tne  poll. 
Except  as  to  one  precinct,  it  was  clear  that  no  such  contingency  existed, 
and  the  evidence  in  regard  to  that  one  precinct  was  of  a  suspicious 
chamcter.  It  was  clear  also  that  neither  of  the  caiMlidates  had 
reijuusted  the  adjournment.  The  first  certificate  of  the  clerk  of 
AmhcT'st  County  was  l>a.sed  on  a  partial  examination  of  the  records 
and  was  also  clearly  i  ricompetent,  but  the  second  certificate  was  compc- 
petent  and  showed  that  the  election  officers  at  one  poU^wei" 
sworn.  The  requiivment  of  an  oath  wiw  nmndator^',  a  '——^ 
should  l>e  thrown  out  under  the  precedents.  The  minorf 
new  election. 

Before  the  case  was  i-eatrhed  in  the  House  Mr.  (iilmer,  1 
appointed  to  a  Federal  office,  resigned,  and,  a  n 
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obtAinod,  tlu»  caso  was  not  pressed  in  thv  llinmo^  and  leave  was  asked 
to  withdniw  the  paiMM's  of  contest. 

[I  I^irt.,  70-78;  also  Keport  No.  7»»,  part  2i,  tirst  session  Twenty- 
eighth  Con  jrress.] 

(li)  Iknrs  7v.  Jonks. 

lUnjal  mtrs;  rUvttnn  o-ffirtri<  iiof  Himra:  tn'trfuhiritn'M,  Unfit  iujun'U 
fttr  HntfHij  mnnhi  i\      A^lffitnf  iminhrr  rt'fiiliu:a  the  Kent. 

Majority  n»jH)rt  hy  Mr.  Ehner:  minority  report  by  Mr.  Newton. 

According  to  the  returns  Mr.  Jones  had  a  nmjoritv  of  34  votes. 
Air.  liotts  charged  that  2S-I:  ilh»gal  votes  were  cast  for  Air.  Jones;  Mr. 
Jones  charg<»(l  that -1:40  illegal  vot(»s  were  cast  for  Mr.  Kotts.  The 
petition(»r  also  attacked  two  ixdls  for  irregularities. 

The  ti^stiniony  was  all  taken  under  the  provisions  of  the  Virginia 
law  for  4'ontcsts  in  the  State  legislature.  Under  the  practice  of  this 
law  eai'h  jmrty  had  tin*  i)urden  of  sustaining  the  legality  of  votes  t*ast 
for  him  and  ohiected  to  hy  hisopponent«  anathe  )jarties  in  this  case  had 
pr(M*(M»(U»d  on  this  Imsis.  The  committee  considered  this  a  false  prin- 
ciple, Imt  inst-imuch  as  the  parties  in  many  eases  had  taken  no  testi- 
mony at  all  in  regjird  to  votes  d(»tinitelv  known  to  l)e  illegal,  the 
committee  were  forced  to  procei^d  on  the  same  assumption  jls  the 
parti«»s,  and  take  votes  as  conceded  to  l>c  illegal  where  tncre  wils  no 
evidence*  to  show  them  legal. 

rpon  an  examination  of  all  the  testimony  the  committee  deductinl 
1 17  votes  from  the  sitting  member  and  23S  from  the  |K»titioner,  leav- 
ing a  net  majority  of  \iu\  votes  for  the  sitting  meml)er. 

One  poll  was  attacked  by  the  j)e1itioneron  the  ground  that  onlj'one 
'"writer"  had  been  aj)j)(>inte(l  to  take  tlu^  poll  for  Congress.  The 
law  nM|uire(l  the  ollircr  conducting  the  election  to  **  appoint  80  man v 
writ(M's  as  he  shall  think  Ht,''  to  *' deliver  a  poll  lHM>k  to  ea<»h  writer,^' 
et<*.  The  committee  held  that  tln'  discretionary  authority  given  included 
i\\v  right  to  ai)Point  only  one  writer.  But  in  this  case  three  writers 
were  appoint<'<i,  but  only  one  of  them  took  the  noil  for  Omgress. 

The  other  j)()ll  was  ol)ject<*d  to  on  the  grounci  that  the  sheriff  and 
oiH*  of  the  two  superintendtMits  was  not  sworn.  The  committee 
thought  this  objection  ought  not  to  Im*  considered,  as  notice  of  it  was 
not  given  to  the  sitting  member  within  the  time  prescribed  by  the 
Virginia  law.  Hut  if  it  was  considered,  the  failure  of  the  sheriff  to 
take  the  oath  was  inimatiM'ial.  Ilis  j)resence,  under  the  new  biws  of 
Virginia,  was  not  ncM'essary,  and  his  (hities  were  not  such  as  to  render 
the  taking  of  an  oath  imjKMative.  The  failure  of  ime  of  the  superin- 
tend<Mi ts  to  !)e  sworn  was  undoubtedly  irregular  and  illegal,  but  the 
committe<»  w(»n»  not  prepared  on  this  account  to  s(»ta*iidi*  aiK)H  against 
which  there  were  no  charges  of  unfairness  and  whose  illegal  votes 
had  already  i)ee!i  j)urged  under  a  rule  extrenndy  favorable  to  the 
party  objei'ting  to  them. 

The  minorily  lu'ld  that  this  objection  ought  to  i)e  cimsidered,  as 
reasonable  notice  had  been  given.  The  failun*  <»f  two  of  the  thi^ee 
ollicers  to  be  sworn  vitiated  the  election.  The  minority  also  differed 
in  rciTJird  to  manv  individual  illciral  votes,  })ut  as  thev  still  found  a 
small  majority  remaining  for  Mr.  tlones  they  concurred  in  the  result 
but  not  in  the  r(»asoning  of  the  majority  n*jK)rt. 

Aft<»r  a  l)rief  debate*  the  House  confirmed  tin*  tith'  of  Mr.  Jones  by 
a  vote  of  1^)0  to  o. 

[1  Hart.,  7»5-7S:  see  also  Ke|:M>i't  No.  r»:jO,  tirst  session  Twenty-eighth 
Congress  (minoritv  report  not  n4)t  given  in  1  liartlett).  J 
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Committee  on  El^tiviu*, 

Mr.  Hamlin,  Maine,  Mr.  Ellsworth,  New  York, 

A.  A.  Chapman,  Virginia,  McGaughey,  Indiana, 

IIaki'er,  Ohio,  Culver,  New  Jersey, 

CiLvsE,  Tennessee,  Chipman,  Michigan, 

Mr.  Dobbin,  North  Carolina. 

Vases, 

(1)  AVilliani  H.  Brorkenbrough  vs,  Edward  C.  Cabell,  Florida. 

(2)  Isaac  (j.  Farlee  vi<.  John  Kunk,  New  Jei'seu. 

(8)  Edward  D.  Baker,  Illinois^  Thomas  W.  Newton  and  Archibald 
Veil,  Arkansa-'^. 

(1)  Brockenbrough  m,  Cabell. 

Returns  made  nftei'  tfu<  legal  time  and  hy  tlie  "ummg  officers,  Major- 
itif  rrport  for  contestant;  minority  rejH/rt  f(/r  sitting  member,  Con- 
tt staitf  siott'd. 

Majority  rt^port  by  Mr.  Hamlin;  minority  report  by  Mr.  Culver. 

According  to  the  law  of  Florida  the  secretary  of  state  was  to  tabu- 
late the  returns  in  his  office  on  the  thirtieth  dav  after  the  election,  and 
the  certificate  of  election  was  to  be  based  on  this  tabulation.  Accord- 
ing to  all  the  returns  in  the  office  of  the  secretary  of  state  on  the 
thirtieth  day,  Mr.  Cabell  had  a  majority,  and  the  certificate  of  election 
was  given  to  him.  A  number  of  returns  were  received  by  the  secre- 
tary of  state  more  than  thirtv  davs  after  the  election,  and  if  all  of 
th(\»^e  were  counted  it  would  give  Mr.  Brockenbrough  a  majoritv. 
All  the  committee  were  of  the  opinion  that  the  law  prescribing  tJie 
time  for  making  returns  was  airectory,  and  that  returns  should 
not  be  thrown  out  merely  because  returned  too  late.  But  there  still 
remained  the  question,  AVhich  returns  were  made  by  the  legal  officers? 
Th(»ie  were  three  classes  of  returns:  Those  made  ))y  probate  judges, 
by  county  clerks,  and  l)y  precinct  inspectors.  Unaer  the  law  of 
Florida  Territor}'  the  county  clerks  were  to  appoint  inspectors  and 
transmit  returns.  Under  a  recent  law  of  the  State  the  duties  of 
th(;  county  clerks  in  regard  to  elections  were  transferred  to  the  pro- 
bate judges.  But  as  the  old  organization  and  duties  of  officers  were 
to  continue  until  the  new  were  established,  the  committee  weroof  the 
opinion  that,  if  these  two  laws  controlled  the  election,  the  returns 
from  the  county  clerks  had  the  same  validity  as  those  of  the  probate 
judges.  An  act  *'  to  facilitate  the  organization  of  Florida"  was  claimed 
to  have  superseded  the  earlier  Territorial  law,  so  that  the  duties  of  the 
county  clerks  which  were  transferred  to  the  probate  judges  were  those 
of  this  act  and  not  those  of  the  Territorial  law.  But  the  committee 
held  that  this  act  did  not  apply,  both  because  it  was  a  special  act  for 
a  special  purpose  and  because  it  contained  no  provisions  for  county 
elections,  and  the  Congressional  elections  were  required  to  be  held  in 
the  same  manner  as  county  elections. 

If 'the  returns  originally  made  to  the  secretary  of  state  by  the  pro- 
bate judges  and  county  clerks  and  those  returned  after  the  thirty  oays 
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\n  tlir  sjiiiu^  ()liic<Ms  wt'iT  <'(>iinto(l.  tlio  rontostuiit  would  havr  a  major- 
itv.  Tin*  ('()ininitt(»o  wen*  of  tlu»  oi)inion  that  those*  wimh*  thf  lfjr«il 
rrturns.  Hut  if.  in  atUlition.  tin*  returns  iiu'Iiidcd  in  thi>  orij^inal  tal»- 
ulatrd  stati'iiu'iit  of  tin*  srcn'tarv  of  stato,  Imt  inado  to  him  hy  pivfinct 
iiis]H'<'tors,  wt'H'  coiiiittMl.  tho  >ittiiiiT  niriiilH*!*  would  still  havi*  a  major- 
ity. Oil  this  hjisis  it  srruis  that  a  nmjority<»f  tlnMH)nimitU»(»ont^inally 
vot(*(l  that  the  contcsti't*  was  rlcct(*d.  l)ut  th<»v  afterwards  n»considi»ivd 
tln*ir  (h»<-isi(»!i  on  tin*  trround  that  if  returns  niadi*  hy  procinct  oIKcmts 
within  tin*  thirtv  davs,  and  ri^rtiticd  l>v  tho  socrotarv  of  stato  to  tin* 

•  •  •  • 

irovt*r!n)r,  wen*  to  he  t-ountfd.  those  niado  hv  tho  sjum*  class  of  offin»rs 
after  the  thirtv  (lavs,  and  ^-eititied  hv  the  seeretarv  of  staite.  should 

•  •  •  ^ 

jilso  Ix'  counted.  If  all  thr  returns  \v«»re  counted,  or  oiilv  the  le«rsd 
returns  made  hy  tin*  prohate  judjres  and  county  clerks,  th(»  conlestanl 
would  have  a  majority,  and  the  committ(*e  rcjMirted  in  his  favor. 

The  minority  r<*|)oit  (init  ^nv(*n  in  1  Bart.)  advocated  the  retention 
of  the  sittin^r  nn*mlM'i*.  and  (•jdU»d  attention  to  tin*  fact  that  the  orijrinal 
decision  of  the  coimnittee  was  in  his  favor.*  No  nn>nihers  of  the  com- 
mittee contendcil  that  /'/^///  sort>  of  returns  were  legal.  If  only  thosi* 
made  hy  the  preciint  inspectoi's  were*  lejifal  tin*  sitting  memlier  would 
have  a  majoritv.  l>ut  tin*  committee  had  vot<»d  that  the  returns  nnnle 
hy  the  |)rohate  jud<r<'?^  snnl  county  clerks  were  the  h»gal  returns.  If  to 
the  returns  originally  counted  were  a(ld(*d  the  returns  subsequently 
made  hy  thex*  ollicers,  the  sittint^  niemher  would  have  the  majority. 
The  connnittee  had  vnte<l  not  to  receive  tin*  returns  of  prc<*inct  insp«*o- 
tors  made  after  tin'  thirtv  davs,  and  this  vote*  was  decisive  of  the  c:ls(* 
in  favoi"  of  tin'  sittiriti"  nn'mhei*.  The  <-ontestant  could  not  object  to 
tin*  countiii*:-  of  the  let  urns  of  j)reciin't  insj)e(*tors  included  in  the 
ori*rinal  talndate<i  statj'un'iit,  tor  he  had  himself  introduced  this  state- 
nn'ut  as  a  whole,  ami  mii^t  he  hoiunl  hv  the  whole  of  it. 

In  debate  Mr.  Ihunlin  amn)unc<'d  that  In*  j)ersonally  was  in  favor  of 
countin<r '/^^  the  returns  i*(»ufardle><  of  the  chamn'l  through  wlfudi  the 
returns  reju'hed  the  se<'i'etaiv  of  >tate  or  th(*  Iloust*. 

The  r<'soliiti()ns  pre>ciite(|  by  the  majoi'ity  were*  adoj)t4Hl  by  a  vote 
of  joo  to  SI,  and   Ml".  Hrockenhi'ough  was  swoi'ii  in. 

|1  Hart.,  T1»-m7.  ami  Report  No.  ^J.'),  lir>t  session  Twi»nty-ninth  Con- 
gress. I 

i'J)    VaUI.VA:   r.s.    Ul'Mv. 

Sfmh/if  rnfr.s.  M^ff  jc/'' ff/  /vy<^//7  ////■  .sv/////*/  ////////// /','  m nmi'tl if  lU  iHtvi 
fitrctmfixfffuf.        SiituKI  III' Ill/hi'  I    -  II  t  in  n   fin    siiit. 

Majority  ie])ort  by  Mr.  Oobhin:  minoiity  repoit  hy  Mr.  Chase. 

Tln^  sittinir  nn'mbiT  received  a  majoi'itv  of  !<>  vote>.  Thert*  w<M'e  !!♦ 
vot(*s,  ami  probablv  a  few  nnire,  ca-t  hv  students  of  I'ritn-eton  (Vdlcirc 
and  Theolo<rical  Semiiiarx .  Contestant  dainn'd  that  these  votes  were 
ilh'L^il  ami  were  ca>t  for  the  sitting'  nninber. 

Cndei'  the  I'ecentU  adopted  constitulion  of  New  dersev  all  white 
malt*  citizens  of  the  I'nited  States  who  had  been  r<'sidents  of  the  Staite 
om*  veal*  ami  of  the  county  li\  <•  months,  with  certain  .sj>ccitied  exceptions 
in  I'eg*  '"'HiHr  students),  were  entitled  to  vote.  The  committ«H^  found 
small  ■  "  *.h.'sc  stu<lents  could  not  he  attaeke»l  on  anv  iifnmnd 

but  lU  '"     All  of  them   wt'iJ*  men  of  matun*  vears 

Af  d   or    no    lonLicr  contril>uted   to  their 

a  vot  'ji^aged  in  lahor  for  tln'ms«*lv(\s  since 

[1  n.t.  's.  and   had   left    hot h  t he  homes  of 

Congress  (luinv,. 
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thoir  pirent.s  and  their  last  residences  animo  mm  rererfetidL  They  con- 
sidered Princeton  their  residence,  paid  taxes  there,  and  had  no  detinite 
intentions  in  regard  to  residence  after  the  completion  of  their  studies. 
Under  these  circumstances  the  committee  held  that  thev  were  residents 
of  PrincetDu,  and  legal  voters.  It  wjus  contended  that  there  was  a  law 
of  New  J(»rsey  declaring  that  students  in  college  could  not  vote,  but 
this  law  was  passed  before  the  new  constitution,  and  being  inconsistent 
with  it  was  superseded  by  it.  But  if  it  were  in  force  it  could  not  affect 
the  case,  for  the  legislature  could  not  intend  that  students  should  be 
deprived  of  their  votes  simply  because  they  were  students,  whether 
residents  or  not,  and  these  students  were  proved  to  be  residents. 

A  recent  decision  of  the  supreme  court  of  New  Jersey  bearing 
indirectly  on  the  question  was  quoted,  and  the  committee  agreed  that 
it  was  correct  and  that  under  it  most  of  the  students  at  Princeton  were 
not  legal  vot^^rs,  but  the  few  who  voted  were  exceptions,  as  shown  by 
the  evidence. 

The  minority  (minority  report  not  given  in  1  Bart.)  held  that  the 
voti\s  were  illegal  and  that  all  but  one  of  them  were  c»ast  for  the  sitting 
meml)er.  The  law  of  New  Jersey  specifying  students  as  among  the 
jKMsons  not  entitled  to  vote  in  the  places  where  they  lived  at  the  time  of 
the  election  was  not  reix^aled  until  after  this  election.  If  it  was  con- 
tnirv  to  the  new  constitution,  it  was  as  much  contrary-  to  the  old;  the 
minority  did  not  believe  it  to  be  contrary  to  either.  But  if  it  were  not 
in  for^e  the  students  in  question  were  not  entitled  to  vote  on  general 
principles.  Some  of  them  had  left  their  former  homes  anhno  non 
revrrtihilK  but  thev  had  not  come  to  Princeton  animo  rmineiidi^  and 
yK)th  were  required  to  constitute  a  residence. 

Four  of  them  testified  that  they  voted  for  Mr.  Runk,  one  that  he 
voted  for  Mr.  Farlee;  the  rest  refused  to  disclose  how  they  voted.  It 
wjis  thus  n(»cessary  to  resort  to  other  evidence.  A  witness,  one  of  the 
students  of  the  seminary,  testified  that  he  had  at  various  times  talked 
with  sixteen  of  them,  or  heard  them  talk  with  others,  on  political  sub- 
jt»cts,  and  from  these  conversations  he  l)elieved  them  to  l)e  AVhigs. 
On  this  testimony  the  minority  deducted  their  votes  from  Mr.  Runk. 

Aft(n-  a  v(»ry  brief  del)ate  in  the  House  it  was  voted  by  a  vote  of 
\\\)  to  t>()  that  the  contestant  was  not  elected.  A  resolution  declaring 
the  sitting  member  not  entitled  to  his  s(*at  was  defeated  bv  a  vote  of 
1H>  to  1K>,  the  Speaker  then  casting  his  vote  in  the  negative.  From 
this  it  would  seem  that  many  members  who  were  satisfied  that  the 
student  votes  were  illegal  were  not  satisfied  for  whom  they  were  cast. 

|1  Bart.,  87-92,  and  Report  No.  310,  first  session  Twenty -ninth 
Congress.] 

(3)  Baker,  Nkwton,  and  Yell. 

ILMlmj  hu'0)fipat!hh'  offir< .      Sf'(Uf<  vacant. 

R(»ix)rt  by  Mr.  McGaughey. 

Messrs.  Baker  and  Yellhacl  accepted  commissions  as  colonels  in  the 
volunteer  army.  Mr.  Newton  had  been  elected  to  the  vacancy  alleged 
to  have  been  created  by  the  acceptance  of  a  discjualifying  oflice  by 
Mr.  Yell.  The  committee  reported  that  the  offices  were  clearly  incom- 
patible, and  that  the  seats  of  Messrs.  Baker  and  Yell  w(Me  vacant,  and 
that  Mr.  Newton  was  entitled  to  his  seat.  No  action  was  had  by  the 
House,  as  Mr.  Baker  had  resigned,  and  Mr.  Newton  had  already  been 
admitted. 

[1  Bart.,  92-97.] 
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Com  in  litre  on  Klectiintx, 

Mr.  K.  W.  Thompson,  Indiiiiuu  Mr.  •FRNKiXfl,  New  York, 

J.  MuLLiN,  New  York,  Van  Dyke,  New  Jersi»y, 

L.  I^.  Clia-so,  Teimosseo,  Roman,  Maryland. 

Mr.  N.  Ik)Yi)KN,  North  Carolina. 

In  tiio  second  st^ssion,  Mr.  Inok,  of  Alafninui,  and  Mr.  Wiluams, 
of  Muin(%  wore  added  to  the  above. 

(1)  James  Monnu*  /•/»•.  David  S.  Jaekson,  Nvw  York, 

(2)  II.  II.  !Sil)h\v.    WiscoHMnt  T*) rlUN*tf. 

(I)  MoNRDK  rx,  Jackson. 

Ilhyal  roftH.  Rrshhtn'i  nf  jhiuiHrx.  Majnrltif  rt'jh^rl  for  cfrntestant; 
Nihiortfi/  rt'pitrt  for  i'<nt1*xtt*\      llnuHt   rtinifctl  fhr  mhH. 

Majority  n»iK>rt  hy  Mr.  ThouipscMi;  minority  reiK>rt  by  Mr.  J(*nkins. 

Aceordint^:  to  the  returns  the  sittin^^  member  had  a  majority  of  14H 
votes.  C.-ont<»stant  :ille<>:ed  that  i<>3  vot^^s  were  eitst  for  eontesti>e  in 
one  preeinet  l>y  paupiM's  in  the  ahnshouse,  and  that  a  considonible 
number  of  votes  of  the  same  ehiss.  and  also  of  eonviets  and  other  dis- 
<iuali1i<'d  j)ersons.  wei'e  east  for  liim  in  othiu*  precincts. 

Th«»  hiw  of  N(»w  York  ))rovi<led 

That  iiM  iK-rson  sliall  U*  jIi'^'IiumI  t«»  liavc  lost  or  ai'iiuirtNl  ii  reeidcm^  by  liviii>;  in 
anv  po(irhous<>,  almshouse,  hospitul,  or  asylum,  in  which  hi;  sliall  L>e  iiia1ntuine<I  at 

J)u))h<^  rX|K."HS4'. 

All  the  committee  seemed  to  aj^rre  that  under  this  law  the  le^il 
residence^  of  a  pauj)er  was  the  place  from  which  he  <*ame  to  the  iKM>r- 
house.  The  minority  raised  the  <|uestion  wlu'ther  some  of  the  iwuipt»i's 
who  come  to  the  almshouse  before  the  passaj^e  of  this  law  liadTnot 
already  acquired  a  n'sid<«nc<»  there,  and  some  of  the  minority  divw  a 
distinction  between  actual  residence  and  h^t^al  residence  (see  1  I^rt., 
lO'J);  but  the  main  (jU(\stion  was  whether  the  proof  was  sufficient  to 
esbiblish  tht*  facts  alle^j^ed.  In  the  precinct  where  tin*  168  vot(»s  wei'e 
charged  lists  were  in  (evidence  said  to  ])e  copies  (»f  lists  kept  by  two 
challenjLfers  of  the  votes  chalh^nofi'd  by  th(»m.  Thev  had  challcnjyed 
all  thes(»  voters  on  the  ground  that  they  <-ame  fi'om  the  alm.slumsc  and 
were  consequently  nonr(»si(lents.  The  insp(»ctors  of  «*lection  testified 
that  they  had  <'onsi(hM'ed  I'csidcncc  in  the  almshouse  as  nuieh  legal 
residcMicc  as  residenc«?  in  any  other  house  in  th(»  district,  and  had 
admitt(»d  voti»s  on  this  ])rinciph».  Tin*  names  found  on  the  lists  pre- 
sented weri*  also  found  on  the  poll  list,  and  an  olfi<*er  of  the  almsh<msc 
t(»stifi(»d  that  they  were  found  on  th(^  books  of  the  almslumse.  He 
thou{;(ht  that  some  IS  or  ^o  of  them  had  resided  in  the  precinct  before 
bein^  admitted  to  the  almshouse. 

ri)on  this  evidence*  the  committiM'  found  that  the  persons  in  ques- 
tion W(M'«>  inmates  of  thi'  almshouse:  thut  thev  voted,  and  that  not 
more  than  20  of  them  were  ie«^''al   rc^sidcnts  of   the  })recinct.     The 
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evidence  that  thejr  voted  for  the  sitting  member  conninted  of  proof 
that  Democratic  tickets  were  distributed  at  the  almshouse  the  evening 
before  election;  that  the  officers  in  control  of  the  almshouse  were 
Democrats:  that  the  conveyances  in  which  the  paupers  came  to  the 
polls  were  furnished  by  Democrats,  and  that  the  Democratic  tickets 
were  on  somewhat  thicker  paper,  and  that  witnesses  in  watching  the 
paupers  vote  were  of  the  opinion  that  the  tickets  they  had  were  Demo- 
cratic. There  was  proof,  however,  that  5  of  them  voted  the  Whiff 
ticket.  Deducting  these  5  votes  and  the  20  votes  shown  to  be  legal 
from  the  168,  and  adding  19  illegal  votes  proved  in  other  precincts, 
showed  a  total  of  157  illegal  votes  cast  for  the  sitting  member,  which 
being  deducted  from  his  vote,  the  contestant  had  a  majority  of  14 
votes.  The  committee  accordingly  recommended  resolutions  declaring 
contestant  elected. 

The  minority  (minority  report  and  most  of  majority  report  omitted 
from  1  Bart.)  held  that  the  proof  was  insufficient  to  show  either  that 
the  persons  voting  were  inmates  of  the  almshouse,  that  they  had  not 
prc»viously  been  residents  of  the  precinct  or  that  they  voted  for  the 
sitting  member,  and  that  the  burden  was  on  the  contestant  to  show  all 
these  facts.  Neither  the  almshouse  books,  nor  any  copy  of  them, 
was  put  in  evidence,  and  the  official  who  testified  that  the  names  were 
on  the  l>ooks  was  a  new  official,  he  did  not  have  charge  of  the  books, 
did  not  show  that  he  had  collated  the  lists,  and  did  not  show  that  they 
were  on  the  books  at  the  time  of  the  election;  other  testimony  showed 
that  two  or  three  of  them  were  not.  The  persons  were  not  iclentified, 
even  if  the  proof  of  the  names  was  taken  as  sufficient.  The  witness 
did  not  know  of  more  than  18  or  20  inmates  who  had  been  residents 
of  the  precinct  previous  to  admission  to  the  almshouse,  but  his 
ac(iuaintance  with  the  facts  was  not  extended.  Many  of  the  inmates  of 
the  almshouse  did  go  to  other  precincts  to  vote,  and  there  was  nothing 
to  prove  that  those  who  voted  at  this  prei'inct  were  not  those  who  had 
a  right  to  vote. 

The  pr<K)f  that  the  voters  voted  for  the  sitting  member  was  also  of 
a  veiT  unsatisfactorv  chai^acter,  and  even  such  as  it  was  it  did  not 
cov<M- all  of  them.  If  the  evidence  were  all  taken  to  show  the  facts 
claimed  for  it,  it  would  not  show  a  majority  for  the  contestant.  A 
correction  of  the  figures  of  the  majority  showed  a  majority  of  only  9 
for  the  contestant;  but  this  included  at  least  35  vottvs  to  which  the 
alleged  proof  that  they  voted  for  the  sitting  member  did  not  profess 
to  apply,  as  well  as  a  number  of  others  where  the  chain  of  evidence 
lacked  one  or  more  links. 

The  House,  after  some  debate,  decided  to  send  the  case  l)ack  to  the 
people,  and  by  a  vote  of  104  to  91  dec'lared  the  s(»at  vacant. 

[1  Bart. ,  98^102;  and  Report  No.  403,  first  session  Thirtieth  Congress.] 

(2)  Sibley. 

liUjht  of  Territorial  Dd^ate  after  admi^HHi<m  (f  State,  Majority 
rejM/rt  to  admit  Del^jate;  inifwrity  report  to  exeluda  him.  Deleijate 
a  a  If  I  itted. 

Majority  report  by  Mr.  Thompson;  minority  report  by  Mr.  Bovden. 

The  State  of  Wisconsin  had  been  admitted  under  an  act  makinof  its 
boundaries  somewhat  different  from  those  of  the  Territory  of  Wiscon- 
sin, and  excluding  the  territory  north  and  west  of  the  St.  Croix  River, 
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containing  a  population  of  alK>iit  4,0<.K).  The  governor  of  Wiiiiconsin 
Territon'  havinj?  l>ei»n  c»lei*tt»d  to  the  United  btates  Senate  from  the 
State  of  Wisconsin,  the  secretary  of  the  Territory,  who,  under  the 
Territorial  hiws,  would  become  a(*ting  governor  on  the  resignation  of 
the  governor,  removed  to  the  territory  not  included  in  the  new  State 
of  Wisconsin,  and  set  up  an  office  as  governor  of  the  Territory  of  Wis- 
consin. The  duly  elected  Delegate  naving  resigned,  the  acting  gov- 
ernor called  a  new  election,  and  Mr.  Sibley  was  elected  as  Delegate  from 
Wisconsin  Territ4>ry. 

The  connnittee  foimd  that  by  the  oi*dinance  of  1787,  fi'om  which  all 
Territorial  governnicnts  ai-e  derived,  the  people  were  guaranteed  the 
pc*ri)etual  enjoyment  of  certain  rights,  including  the  ormnar}'  forms  of 
civil  government.  Unless  the  Territorial  ^vemment  still  subsisted  in 
that  jx)rtion  of  th(»  Territory  of  Wisi'onsm  not  included  in  the  State 
of  Wis<^onsin,  th(»  j)cople  of  this  territory  were  without  law^s  or  gov- 
ernment, and  reduced  to  a  state  of  anarch}*.  These  people  had  for- 
merly i^iijoyed  the  right  of  representation  in  Congress.  This  right, 
and  othei*s.  could  only  ]>e  taken  awav  from  them  by  the  abi'ogation  of 
the  laws  uTidcr  which  they  enjoyed  tlbeni  and  the  substitution  of  other 
laws.  No  such  enactments  could  be  found,  and  in  consequence  the 
territory  in  cjuestion  was  still  entitled  to  all  the  rights  of  the  Territory 
of  Wisconsin.  Such  was  tlie  construction  of  the  laws  made  by  the 
(^xe<*utive  department,  and  denuinded  by  important  considerations  of 
public  policy. 

T\w  minority  (minority  report  not  given  in  1  Bart.)  held  that  the 
act  em|>ow(»ring  the  corjxjnition  known  as  the  Territorj-  of  Wisconsin 
to  change  itself  into  the  St4ite  of  Wisci>nsin,  and  the  execution  of  that 
act,  whereby  the  Territory  b(»came  the  State,  worked  an  entii'e  passing 
out  of  existence  of  th(»-  Ti'i'ritory  of  Wisconsin,  so  that  no  such  corpora- 
tion now  (^xisted.  The  territory  sought  to  1k3  repnjsented  by  Ml*.  Sibley 
was  too  small  to  Ik?  exiuitably  (entitled  to  a  Territorial  legislature  or  a 
I)eU»gate  in  Con«^iess,  and  if  it  were  tnu?  that  the  extinction  of  the 
Territory  of  Wis<*onsin  left  these  iHM)pl(»  without  any  government  or 
laws  it  would  merelv  be  a  j^food  reason  for  innnediate  action  bv  Con- 
gres>  to  supply  such  government. 

Th(»  Delegjit**  was  admitted  l»y  ii  vote  (»f  J:>4  to  62. 

|1  Htirt.,  10:>-loT:  and  R<'port  No.  K).  second  session  Thirtieth  Con- 
gress. I 
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THIETT-FIE8T  GONOBESS,  1849-1861. 

Committee  im  Elections. 

Mr.  Strong,  Pennsylvania,  Mi*.  Harris,  Tennessee, 

Harris,  Alabama,  McCtaughey,  Indiana, 

Van  Dyke,  New  Jersey,  Ash,  North  Carolina, 

Disney,  Ohio,  Andrews,  New  York, 

Mr.  Thompson,  Kentucky. 

(1)  Hugh  N.  Smith,  Neio  Mexico, 

(2)  A.  W.  Babbitt,  Deseret, 

(3)  Daniel  F.  Miller  vfi,  William  Thompson,  Iowa. 

(4)  John  S.  Littell  vs.  John  Robbins,  jr.,  Pennm/lvania. 

(5)  Jared  Perkins  Vff.  George  W.  Morrison,  New  Ilaiapshire, 

(6)  AV.  S.  Messervy,  NeiC!  Mexico, 

(1)  Smith. 

Adnii^um  of  DeU(jatel>*<fore  organlzdtiofi  of  Territorial  gove)*n)rhent. 
Majfo'lty  rt'port  mjaiimt  (ulndmi4m;  miw^rtty  report  for  admission, 
DeU'Cjnte  refuMed  admistiion. 

Majority  report  by  Mr.  Strong;  minority  report  by  Mr.  Van  Dyke. 

Under  the  Mexican  Government  New  Mexico  haa  teen  a  State  or 
department,  with  recognized  boundaries,  the  right  of  representation, 
and  local  self-government.  Upon  the  cession  of  the  territory  in  which 
New  Mexico  was  included  to  the  United  States,  her  former  govern- 
ment ceased  to  exist,  and  a  provisional  military  go va>rnmeut  was  estab- 
lished by  the  military  authorities.  A  convention  was  held  at  Santa 
Fe,  which  memorialized  Congress  for  the  establishment  of  some  sort 
of  permanent  goverimient  and  elected  Mr.  Smith  as  Delegate  to  Con- 
gress. The  committee  reported  that  no  Delegate  had  ever  been  admit- 
ted from  territory  not  yet  organized  under  the  laws  of  the  United 
States,  and  that  to  admit  such  a  Delegate  would  establish  a  dangerous 
pri'cedent.  The  admission  of  Mr.  Smith  would  })e  a  fpuuii  recognition 
of  New  Mexico  as  an  existing  government — a  recognition  which  it  was 
not  in  the  power  of  the  House  alone  to  give.  >loreover,  two-thirds 
of  the  territory  and  population  of  New  Mexico  were  east  of  the  Rio 
Gmnde,  and  all  this  territory  was  claimed  by  Texas.  Mr.  Smith  him- 
self was  a  resident  of  this  portion  of  the  Territory.  If  the  claim  of 
Texas  was  well  founded  these  people  were  already  represented;  and 
whether  it  was  or  not,  the  House  ought  not  to  take  any  action  infer- 
entially  denying  its  validity. 

The  minority  held  that  the  question  of  the  admission  of  a  Delegate 
was  not  a  question  of  law  or  precedent,  but  purely  of  the  judgment 
of  the  House  upon  the  particular  facts  of  an  individual  case.  The 
settled  character  of  New  Mexico,  its  former  status  in  the  Mexican 
Kepul)lic,  its  large  population,  and  the  importance  of  its  interestsi 
under  the  controlof  Congress  furnished  strong  reasons  why  the  dis- 
cretion of  the  House  should  be  exercised  in  its  favor.     The  claim  of 

H.  Doc.  510 9 
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ToxH.s  to  a  |>ortion  of  New  Mexico  had  never  t)ccn  established;  it  had 
always  }K*en  resisted  })y  M(?xico  and  the  people  of  New  Mexico,  and 
hv  the  t^xei'utive  deiMirtment  of  our  own  Government.  The  House 
oii^ht  not  to  take  any  action  which  would  amount  to  a  substantial 
reooj^nition  of  that  claim. 

The  case  was  del)at4'd  at  considerable  lentiftii  in  the  House,  and  the 
subjet't  was  tinallv  disposed  of  bv  lavinj^  it  on  the  table,  by  a  vote  of 
108  U)  i»3. 

LI  Bart.,  107-115.] 

(2)  Habbitt. 

A<hn*Mi<lon  of  d4'h  (jntv  from  flw  ti/hnjed  '*  State  of  Denrrct/*  Cwn- 
vnftrr  rt'jH^rtrd  tHjiiinKt  aditiittiilott.     Delegate,  reftufeti  admisHioft, 

K(»port  by  Mr.  Stronj^. 

A  convention  of  inhabitants  of  the  Gi'eat  Salt  I^ke  regi<m  had  met 
and  adopted  measures  for  the  establishment  of  a  ''State  of  Deseret^'* 
They  drew  uj)  a  memorial  to  Congress  and  elected  Mr.  Babbitt  a  del- 
e^te  to  present  this  memorial,  and  on  the  adoption  of  any  form  of 
government  to  represent  the  State  of  Deseret  in  Congress.  The 
conmiittee  rejxirted  that  Deh^gati's  liad  uniformly  lH?en  admitted  only 
from  Territories  ormmized  under  the  Constitution  and  laws  of  the 
United  Stttt(\s;  that  tlie  admission  of  Mr.  I^b))itt  would  operate  as  a 
(jiia^t  recognition  of  tlu;  legal  existence  of  the  ** State  of  Deseret" — a 
recognition  not  comp<»tent  to  be  given  l)y  the  Houst^  alone;  and  also 
that  tin*  credentials  of  Mr.  Bablntt  onl^'  showed  that  he  had  lxM*n 
selectinl  to  rejnvsent  his  constituc^ncy  upon  the  adoption  of  some  fonn 
of  govtMimn'iit,  and  h(M!<'(»  it  was  evidently  not  contemplated  that  he 
should  be  admitted  nrevious  to  th(»  adoption  of  any  form  of  government. 

The  d<'bate  was  cnictly  u]M>n  the«juestion  of  the  exixnliency  of  admit- 
ting the  delegate.  Tin*  whole  subj(M't  was  laid  on  the  table,  by  a  vote 
of  1«)4  to  7s. 

[1  Bart..  ll<;-lls.| 

('^)  MllJ.Ki:  rs.  TlIOMl»SON. 

Rrjri'tftt  vrftfr/hs  Vofr.s  rtfsf  ///  inmiuj  nuihtlf'^*,  }€njorHy  report  for 
Hiffnuf  nit'ntht  r:  infnnrtfij  rt-pnrt  for  rtnttnitant,     ILm^e  nttHted  the  Mtit. 

Majority  rejK)rt  by  Mr.  Strong:  minority  rei)ort  by  Mr.  Van  Dyke. 

According  to  the  olK<ial  canvass  the  sitting  memlH*r  hml  a  majority 
of  3M)  votes,  but  this  olfieial  canvass  did  not  include  the  votes  cast  in 
sevenil  jnecincts.  If  all  the  votes  cast  in  the  district  were  counted, 
contestant  would  have  a  majority  (►f  51*  votes.  Tpon  most  of  the  ques- 
tions laiscd  the  lonmiittee  agre(»d.  and  counted  all  the  votes  and  pre- 
cincts rejected  for  informality.  The  issues  on  which  the  c^ase  turned, 
and  which  were*  chiefly  discussed  in  th(»  reports,  were  thinje — (1)  the 
vote  of  Kanesvillr,  rejecte<l  by  the  conunissioners  of  Monroe  County; 
(2)  the  vot(^  of  lioone  Townshij),  Polk  County;  and  (8)  alleged  ille^l 
votes  in  Boone  Townshij),  Dallas  County. 

In  Kanesvilh*  th<»  voto  was:  Miller,  4i>3:  Thomi^on,  80.  This  vote 
had  Uicn  duly  n^turncMl  to  the  clerk  of  Monroe  County,  but  he  refused 
to  receive  it,  and  the  county  commissionei-s  did  not  count  the  vote  of 
this  township.  The  action  of  the  cl(M*k  was  condemned  by  the  com- 
mittee, but  tuc  majority  found  that  upon  the  evidence  the  vote  of  this 
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township  could  not  be  counted,  first,  because  the  commissioners  of 
Monroe  County  had  no  right  to  appoint  judges  of  election  and  provide 
for  an  election,  as  was  done  in  this  ease;  and,  sfecond,  because  Kanes- 
ville  was  not  as  a  matter  of  fact  within  the  territory  attached  to  Mon- 
roe County  and  under  its  jurisdiction. 

At  this  time  most  of  the  western  half  of  the  Statijof  Iowa  was  unorga- 
nized and  sparsely  settled.  To  eacrh  of  the  frontier  counties  was  attached, 
for  election  and  other  purposes,  that  portion  of  the  unorganized  country 
lying  wes^pf  it.  Among  the  various  provisions  for  the  goveniment 
of  this  territory  were  found  two;  one  giving  the  county  commissioners 
of  the  counties  to  which  it  was  attached  the  power  to  establish  town- 
ships in  it,  and  to  appoint  the  place  where  the  electors  should  meet  for 
the  first  township  election;  and  another  givine  them  the  power,  if  it 
was  not  dividea  into  townships,  to  establish  voting  precincts  and 
appoint  judges.  Where  townships  were  established,  the  i>ower  to 
apjx>int  judges  seems  to  have  resided  in  the  people  at  the  first  elec- 
tion; at  subsequent  elections  the  township  trustees  were  to  act  as 
judges.  The  commissioners  of  Monroe  County  had  established  the 
township  of  Kanesville  and  appointed  judges,  wfio  held  an  election  and 
duly  returned  the  votes.  The  committee  neld  that  the  power  of  the 
commissioners  to  appoint  judges  was  confined  to  prtdnctH  where  no 
townships  were  organized,  and  that  the  appointment  of  judges  in  a 
to  kinship  was  in  excess  of  their  powers.  They  could  only  appoint  a 
)hice  for  the  first  township  election,  and  no  other  election  could  lie 
leld  until  after  this  townsnip  election,  the  time  for  which  was  later 
than  the  Congre^isional  election  in  question. 

But  the  main  objection  to  the  votes  of  Kanesville  was  the  fact  that 
it  was  not  as  a  matter  of  facrt  within  the  territorv  attached  to  Monroe 
County  Recent  surveys  showed  that  the  voting  place  was  G  miles 
north  of  a  line  drawn  due  west  from  the  northern  limit  of  Monroe 
Count V,  and  most  of  the  votei-s  lived  still  farther  north.  Thev  were 
<onsc(|uentlv  attiiched  to  Mahaska  Countv,  the  next  countv  north,  and 
had  :i  rit^ht  to  vote  onlv  in  that  countv  or  in  precincts  established  under 
its  iiuthoritv.  The  fact  that  the  voters  brlfrrfdat  the  time  that  thev 
wt»re  due  west  of  Monroe  C<>unty  (the  place  was  125  miles  to  the  west, 
and  there  had  been  no  surveys  at  the  time  of  the  election)  was  imma- 
terial,  as  under  the  laws  of  Iowa  the  right  to  vote  was  restricted  to  the 
countv  in  which  the  voter  actuallv  resided,  and  not  to  that  in  which 
he  l)elicved  himself  to  reside. 

0)ntestiint  claimed  that  the  vote  of  lk)one  Township,  Polk  Countv, 
should  be  rejected,  on  the  ground  that  I^)one  Townshij)  was  in  the 
SiMond  and  not  in  the  First  Congressional  district.  The  First  Con- 
gressional district  iiu'luded  the  counties  in  the  south<*rn  half  of  the 
State,  and  all  the  unorganized  territory  south  of  a  line  running  diw 
west  from  the  northwest  corner  of  Polk  County.  The  Second  district 
in<luded  the  northern  counties  and  the  unorganized  territory  north 
of  the  alx)ve  line.  Polk  Countv  was  in  the  First  district;  Boon(»  Town- 
ship  (afterwards  Boone  County)  was  in  the  unorgjinized  territorv 
north  of  the  dividing  line,  but  it  was  attached  to  Polk  Countv  for 
election  purposes.  The  constitution  of  Iowa  provided  that  territory 
so  attached  to  a  county  should  be  considered  as  forming  a  jMiii  of  it 
for  election  purposes.  The  districting  act  provided  that  no  county 
should  be  diWded  in  forming  the  districts.  It  was  claimed  that  the 
provision  of  the  districting  act  drawing  the  line  Ixjtween  Polk  County 
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and  Boone  Township  or  County  was  a  virtual  repeal  of  the  former  act 
attaching  them.  But  the  coninnttoe  hold  that  if  the  districting  act  did 
separate  the  two  counties  it  rather  rendered  the  a<;t  void.  But  the 
purpose  of  the  act  was  evidently  that  the  whole  vote  of  a  county 
should  be  canviissed  together  and  fonn  a  part  of  the  vote  of  one  dis- 
trict. Boone  Township  was  attached  to  Polk  County  for  election  pur- 
poses; it^  inhabitant^  could  vote  in  no  other  county,  and  they  must 
therefore  l>e  considered  as  belonging  to  the  same  district  as  Polk 
County. 

The  only  other  question  was  that  of  the  legalitv  of  a  number  of 
votes  cast  in  Boone  Township,  Dallas  County.  These  votei*s  came 
from  the  extreme  western  part  of  the  State,  and  traveled  sixteen  days' 
jounn^y  to  g*»t  to  the  voting  place.  Thev  had  a  right  to  vote  in  what- 
ever count V  thev  resided  due  west  of.  There  was  testimonv  in  recard 
to  the  plac«\s  of  n^sidciice  of  42  of  them,  which  the  majority  of  the 
committee  found  sufli<'ient  to  show  that  the  northernmost  of  them 
resided  south  of  a  line  drawn  due  west  from  the  southern  ]x>rder  of 
Dallas  County.  Then-  had  therefore  a  right  to  vote  in  Mahaska^  but 
not  in  Dallas  County.  Contestant  conceded  that  38  of  them  voted  for 
him,  and  they  wer(»  accordingly  deducted  from  his  vote. 

According  to  these  findings  the  majority  of  the  sitting  memlxM*  was 
incrcas(»d  to  47S;  or.  if  tiie  vote  of  Kanesville  was  countcKl,  he  would 
still  have  a  majority  of  If)  voti^s.  The  conmiittee  a<»c^rdingly  recom- 
mended a  resolution  declaring  him  eh»cted. 

Th(»  minority  (litlen»d  upon  all  three  of  these  issues.  The  voters 
who  voted  at  Kanesville  had  an  unquestioned  right  to  vote  in  the 
First  Congressional  district,  and  they  should  not  be  deprived  of  their 
votes  on  technical  grounds,  unless  those  grounds  were  exceedingly 
strong.  The  <'ounty  commissioners  had  always  exercised  the  right  of 
appointing  election  judges  in  the  unorganized  territory,  and  the  judges 
so  appointed  in  this  case  had  conducted  the  election  fairly  and  in  strict 
compliance  with  the  law.  A  line  run  sinc«  the  election  showed  that 
Kanesville  was  north  of  the*  northern  line  of  Monroe  County,  but  at 
the  time  of  the  eltM'tion  there  had  been  no  surveys.  There  was  at  the 
time  of  the  election  an  admitted  line  w^hich  ran  north  of  Kanesville, 
and  u)K)n  the  basis  of  this  line  the  countv  of  Monroe  had  exeivised 
jurisdiction,  and  the  people  had  based  their  actions  upon  the  assump- 
tion that  they  W(»re  within  the  jurisdiction  of  Monroe  County.  While 
the  facts  as  now  established  might  prevent  any  future  jurisdiction  by 
Monroe  Countv,  they  could  not  invalidate  the  acts  done  under  a  past 
re<ognized  jurisdiction. 

Under  the  act  for  districting  the  State.  IV)()ne  Township,  Boone 
County,  wa,s  iti  the  Second  Congn^ssional  district,  and  iti*  inhabitants 
had  no  right  to  vote  in  the  Fii'st  district,  in  sjnte  of  the  fact  that  by  an 
earlier  law  Boone  County,  of  which  Boont*  Townshij)  was  a  part,  had 
l)een  attacht^d  to  Polk  county  for  election  purposes,  and  that  Polk 
Countv  w:is  in  the  First  distriit.  Under  the  law  of  the  United  States 
no  district  could  elect  more  than  one  n>in'esentative,  and  it  followed 
that  the  inhabitants  of  one  district  coulci  not  vote  for  the  representa- 
tive of  another  district.  Moreover,  und(*r  the  same  law  which  attached 
Boone  Countv  U)  Polk  Countv  more  than  half  the  territorv  of  the 
S(»con(l  district  was  attached  to  Polk  County,  and  it  certainly  could 
not  have  Ix'cn  the  intention  of  the  legislature  to  have  the  First  district 
include  the  larger  portion  of  the  territoiy  assigned  to  the  Second. 
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The  votes  cast  in  Boone  Township,  therefore,  oupht  not  to  he  counted 
ill  the  Fii*st  district. 

The  votes  alleged  to  have  heen  illegally  cast  in  I^oone  Township, 
Dallas  County,  were,  with  possibW  10  exceptions,  not  shown  to  Ik? 
illegal.  The  evidence  did  not  show,  conclusively,  that  their  residence's 
wen*  not  due  west  of  Dallas  County.  If  these  10  were  deductc»d,  and 
the  vote  of  Boone  Township,  Polk  County,  counted,  the  contestant 
would  still  have  a  majority,  and  he  was  consequently,  in  any  view  of 
th(»  case,  entitled  to  the  seat. 

The  case  was  debated  at  considerable  length,  and  the  resolution  pre- 
sented by  the  majority  was  rejected  bv  a  vote  of  102  to  J>4.  The  reso- 
lution  declaring  the  contestant  elec^ted  was  then  defeated  by  the  cast- 
ing vote  of  the  Speaker,  and  the  governor  of  Iowa  was  notitie<l  that  a 
vaciini-y  existed. 

[1  Bart.,  118-137.] 

(4)    LiTTET.  rf<.  ROBBINS. 

Fraud;  fahe  amnthuj;  hallot-lHPJ'  nfujfituj.  Majority  repr/rt  for  sit- 
//////  in^tnhcr;  ttunorittf  report  to  (J^-rlarf'  xt^at  var:<mt.  ASf'ttnu/  innnher 
Trtatio'd  thf  scat. 

Majority  report  by  Mr.  Strong;  minority  report  by  Mr.  Van  Dyke. 

According  to  the  returns  the  sitting  member  received  a  majority  of 
4l<>  votes.  The  district  was  all  within  the  county  of  Philadelphia,  and 
no  charges  were  made  against  the  election  except  in  Penn  district,  a 
suburb  of  Philadelphia.  In  the  two  precincts  of  this  district  a  major- 
ity of  755  votes  was  returned  for  the  sitting  member.  The  contestant 
alleged  that  in  these  two  precincts  385  votes  were  returned  which  were 
not  cast,  and  that  94  votes  which  were  cast  for  him  were  not  counted. 
Th(»  conmiittee  called  attention  to  the*  fact  that  it  was  necessary  to 
establish  both  of  these  charges  in  order  to  overcome  the  majority  of 
the  sitting  member,  and  that  no  attempt  had  been  made  to  establish 
the  latter  charge. 

All  the  testimony  in  regard  to  the  first  charge  was  taken  })y  th(M*on- 
testant,  the  sitting  member  having  taken  no  ttvstimony  at  all.  The 
chief  evidence  that  more  votes  were  n^turned  than  cast  was  a  list  kept 
in  each  precinct  by  outside  parties,  stationed  at  the  voting  window. 
The  official  poll  list^  in  the  two  precincts  contained  885  names  not 
found  on  these  '' window  lists."  The  question  at  issue  was  whether 
these  lists  had  been  kept  with  sufficient  accunicy  to  overthrow  the 
>ri  ma  facie  correctness  of  the  returns.  The  majority  found  that  they 
ad  not  been  so  kept.  In  the  first  precinct  the  list  was  kept  ))y  five 
different  persons,  each  serving  during  a  portion  of  the  day.  It  was 
largely  kept  bA'  placing  a  pencil  dot  before  the  names  of  the  votei*s  on 
the  assessor's  list  as  they  voted.  It  was  a  crowded  city  district,  and 
there  was  often  such  a  press  at  the  polls  that  it  was  impossilJe  for  the 
list  keepers  to  see  all  the  votes.  The  asstvssor's  list  they  had  was  not 
strictly  alphabetical,  and  they  would  probably  not  alwavs  find  the 
name  of  one  voter  before  the  next  one  voted.  The  '*  window  list"' 
only  in(»Iuded  the  votes  cast  from  outside  the  window,  l)ut  some  votes 
were  certainly  cast  from  inside,  and  it  was  customary  in  Pennsylvania 
to  allow  the  aged  and  infirm  to  vote  from  inside  the  room.  Sincral 
:)ersons  were  shown  to  have  voted  who  were  not  on  th(^  list,  and  a  list 
ept  by  one  of  the  inspectors  inside,  while  confessedly  incomplete,  and 
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contttininjif  many  loss  naiiios  than  were  ivturned  hy  the  l>oai*d,  contained 
111  more  than  were  on  the  '*  window  list/' 

The  list  at  the  second  precinet  was  kept  by  two  persons,  who  had  no 
motive  in  keeping  it  accurately  (»xc(»pt  curiosity.  It  was  kept  by  writ- 
ing down  the  names  of  voters  as  they  voted  during  mrt  of  the  day  on 
small  slips  of  paper,  which  were  aft(»rwards  fastened  together  in  )xx)k 
form.  There  was  such  a  pn^ss  around  the  polls  that  thev  were  repeat- 
edlv  pushed  away  from  the  window,  and  i)ei'sons  might  thus  have  voted 
without  their  knowledge. 

Under  the  Pennsylvania  law  very  careful  provision  was  made  to 
insure  a  fair  election.  There  was  very  little  ix)ssibility  of  mistake, 
and  no  chance  for  fraud  ex<'ept  ])v  the  collusion  of  five  eleetion  officers, 
each  of  whom  was  swoi'n  to  jM^'form  his  duty  and  liable  to  heavy  penal- 
ties for  failure  to  do  so.  No  one  portion  of  these  "window  lists'^  had 
more  than  one  witness  behind  it,  and  against  that  witness  was  the  offi- 
cial oaths  of  live  election  officers.  This  fact  and  the  circumstances 
already  mentioned  as  showing  the  ])robability  of  inaccuracy  in  the 
lists  l(»ft  it  impossible  to  say  that  there  was  a  preponderance  of  evi- 
dence* that  the  returns  were  fraudulent. 

There  was  no  evidence  to  sustain  the  charge  that  the  official  list  con- 
tained names  of  nonresidents,  and  nothing  except  what  might  be 
inferred  from  the  evidence  already  mentionea  to  sustain  the  chai*ge  of 
ballot  l)ox  stuffing,  and  the  committee  accordingly  recommended  a 
resolution  declaring  tlu»  sitting  m(»ml>er  entitled  to  his  seat. 

The  minoritv  (minority  report  and  most  of  majority  report  omitted 
from  1  Bart.)  held  that  the  cliargi^s  of  contestiuit  were  substantially 
proved.  The ' '  window  lists '■  may  not  have  l)een  entirely  a<»x*.ui'ate,  but 
they  were  suljstantiall}'  so,  and  th<\v  ctu'tainlv  could  not  have  omitted 
over  a  third  of  the  vot<»s  cast,  as  they  did  if  the  i>oll  lists  were  correct. 
The  election  officers  w<*re  all  of  contestee's  pjiity,  and  if  they  had 
chosen  to  connnit  fraud  they  had  abundant  opiX)rtunity  to  do  so.  The 
evidence  pn»s(»nt(Kl  was  certainlv  more  thar*  sufficient  to  overcome  the 
iyr!nnt  ffirlf  (»f  th(»  returns,  and  to  rend(»r  it  incumbent  on  the  sitting 
meml)er  to  call  the  election  officers  or  produce  some  evidence  to  sus- 
tain their  correctness.  There  were  other  circumstimces  going  to  show 
the  probability  that  more  votes  were  counted  than  cast.  The  most 
suspicious  circumstance,  however,  was  that  contestant  had  issued  sub- 
p<enas  for  all  of  the  A'ot^M's  whose  names  were  on  the  official  list  but 
not  on  the  "'window  list,''  and  that  not  one  of  them  could  be  found. 
This  would  show,  what  the  other  testimony  already  indicated,  that 
they  were  purely  imaginary  persons. 

It  would  be  entirely  competent  for  the  House  to  throw  out  the  entire 
election  at  these  two  fi^audulent  precincts,  which  would  give  the  seat 
to  the  contestant:  but  the  minority  recommcinded.  as  probably  the  fair- 
est course,  that  the  election  be  declared  void. 

After  a  l)ricf  del)ate  the  House  adopted  the  resolution  presented 
by  th(*  majority,  without  division,  and  the  sitting  member  retained 
th(»  seat. 

[1  iiart.,  188-141,  and  Uei>ort  No.  488,  first  session  Thirt3'-fir8t  Con- 
gress.] 
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(5)  Perkins  vs.  Morrison. 

Wliether  election  to  fill  vcuxincy  to  he  field  in  old'  district  or  netc. 
Majority  report  fi^r  sitting  niemoer;  minority  report  for  contestant. 
Sifting  viemher  retained  the  seat. 

Majority  report  by  Mr.  Strong;  minority  report  by  Mr.  Mc- 
Gaughey. 

At  tlie  time  of  the  election  of  members  to  the  Thirty -first  Congress 
the  Third  district  of  New  Hampshire  was  composed  of  two  counties. 
A  redistricting  act  was  subsecjuently  passed,  to  take  effect  upon  its 
passage,  in  which  the  Third  dLstrict  was  composed  of  the  same  two 
counties  and  four  additional  towns.  Mr.  Wilson,  the  Representative 
for  the  Third  district,  resigned,  and  the  governor  i.ssued  his  precept 
for  an  election  to  fill  the  vacancy,  addressed  to  the  Third  district  as 
newly  constituted.  The  election  was  held,  and  in  the  whole  district 
the  sitting  member  received  a  majority,  but  in  the  two  counties  con- 
stituting the  original  district  the  contestant  received  the  majority. 
The  committee  reported  that  the  only  district  having  le^l  existence 
at  the  time  the  election  was  held  was  the  district  as  constituted  hy  the 
new  law.  That  law  was  valid  unless  it  was  in  conflict  with  the  Consti- 
tution or  some  law  of  the  United  States,  which  was  not  claimed. 
Representatives  are  the  representatives  of  all  the  people  of  their 
States,  and  so  the  argument  from  double  representation  did  not  apply. 
The  ([iiestion  of  the  policy  or  justice  of  the  law  was  not  for  the  House 
to  consider.  The  fact  tnat  tne  State  might  have  been  so  redlstricted 
that  it  would  be  impossible  to  determine  from  which  district  the  elec- 
tion should  be  fillea  did  not  affect  the  question,  as  the  possil)ility  that 
a  right  may  be  abased  does  not  destroy  the  right. 

The  minority  held  that  it  was  plain  that  the  redistricting  act  wivs 
only  intended  to  apply  to  future  Congresses.  A  vacancy  'Ms  the 
occurrence  of  an  event  bv  which  a  portion  of  tlie  people  are  left 
unrepresented,"  and  it  ought  to  be  filled  by  the  people  thus  left  with- 
out representation.  The  people  of  the  four  towns  whose  votes  de<'ided 
the  result  of  this  election  in  faA^orof  the  sitting  member  were  already 
represented  by  another  Representative.  If  the  people  in  whose  repre- 
sentation •the  vacancy  occurred  did  not  have  the  right  to  fill  it,  it  was 
impossible  to  say  to  whom  that  right  belonged,  as  th<».  num))ering  of 
the  districts  was  immaterial,  and  the  territory  or  population  of  the 
old  district  might  be  equally  divided  between  two  new  districts,  neither 
of  which  would  have  the  old  number. 

After  considerable  debate  the  House  confirmed  the  right  of  the  sit- 
ting member  to  his  seat  bv  a  vote  of  98  to  iU). 

[1  Bart.,  142-147.] 

(6)  Mksservey. 

Rigid  of  Delegate  from  Ifew  MeAicico  to  admissiwi.  C(nmnitt^'e 
repo7*ted  against  admi^.on.     N(^  art  ion  hy  the  1Toui<t>„ 

Report  bv  Mr.  Strong. 

As  already  noticed  in  the  case  of  Hugh  N.  Smith,  a  convention  o^ 
the  people  of  New  Mexico  had  met  at  Santa  PV.  and  dniwn  up  a  plan 
for  a  Territorial  government  and  selected  Mr.  Smith  as  Delegate. 
Before  any  decisioniiad  been  made  by  the  House  in  this  case  another  con- 
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vention  met  in  Santa  Fe  and  adopted  measures  for  a  Stat^  government. 
Under  the  regulations  adopted  by  this  convention  Mr.  Messervey  was 
elected  tis  a  Jtepresentative  in  Congress.  Ho  presented  his  credentials 
as  such,  but  only  asked  to  be  admitted  as  a  Territorial  Deleffate.  The 
committee  reported  that  ho  could  certainly  not  be  admittea  as  a  Dele- 
gate from  the  Territory  of  New  Mexico  upon  an  election  and  creden- 
tials purporting  to  constitute  him  a  Representative  of  the  State  of  New 
Mexico.  The  same  reasons  were  given  against  his  admission  as  were 
given  in  the  previous  cases  of  Smith  and  nabbitt,  with  the  additional 
one  that  as  a  form  of  Territorial  government  had  now  been  adopted 
for  New  Mexico  no  consideration  of  expediency  could  be  urged  in 
lavor  of  seating  the  claimant. 

The  case  was  not  acted  ujwn  in  the  House. 

[1  Bart,  148-152.] 
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Committee  (m  IUhctli/ns. 

Mr.  Disney,  Ohio,  Mr.  Caskie,  Virginia, 

AsHK,  North  Carolina,  Ewing,  Kentucky, 

Williams,  Tennessee,  Davis,  Massachusetts, 

Hamilton,  Maryland,  Gamble,  Pennsylvania, 

Mr.  ScHERMERHORN,  New  York. 

C(tse, 
Hendrirk  H.  Wright  vs,  Henry  M.  Fuller,  Pennsylvania. 

Wright  m.  Fuller. 

TrregnlaritieH;  illegal  votes,  Majorityrtport  to  declare  seat  vacant; 
TYiinoirity  repiyi*t  for  amtest^e,      Contestee  retained  the  neat. 

Majority  report  by  Mr.  Ashe;  minority  report  by  Mr.  Davis. 

According  to  the  returns  the  sitting  member  had  a  majority  of  59 
votes.  The  contest  was  confined  to  Danville  precinct,  Montour 
County,  where  the  vote  was  32  for  contestant  and  659  for  contestee. 
The  contestant  attacked  this  precinct  on  the  ground  of  irregularities 
in  the  organization  and  conduct  of  the  election  board,  and  also  charged 
that  illegal  votes  suflicient  in  number  to  change  the  result  were  cast 
in  this  precinct  for  the  contestee. 

The  contestee  objected  to  the  sufficiency  of  the  notice  of  contest,  on 
the  ground  that  it  should  have  included  the  names  of  the  voters 
alleged  to  have  voted  illegally,  and  that  it  should  have  alleged  more 
particularly  by  whom  and  in  what  manner  the  irregularities  com- 
plained of  were  committed.  As  this  was  the  first  case  under  the  law 
of  1851  for  taking  testimon\',  both  the  majority  and  the  minority  dis- 
cussed to  some  length  the  question  of  the  sufficiency  of  the  notice. 
The  majority  held  that  the  notice  was  sufficient,  in  that  it  alleged 
illegal  votes  cast  at  a  particular  poll  sufficient  in  number  to  change 
the  result  of  the  election,  and  specific  irregularities  (committed  at  the 
same  poll.  If  the  law  had  intended  that  the  names  of  the  illegal  voters 
should  be  included,  it  would  have  explicitly  required  it,  as  in  another 
section  it  did  explicitly  require  that  the  names  of  the  witnesses  should 
be  given  in  the  notices  to  take  testimony.  In  many  cases,  of  which 
this  was  one,  it  would  be  practically  impossible  to  give  in  advance  the 
names  of  all  illegal  voters,  and  any  such  rigid  reciuirement  would 
defeat  the  end  of  the  law. 

The  intention  of  the  law  re(|uiring  this  notice  to  Ix?  given  was  to  prevent  any  sur- 
l)rise  l)eing  practiced,  to  put  the  sitting  member  upon  a  proper  defense. 

The  notice  of  contest  in  this  case  was  sufficient  tor  this  purpose. 

The  irregularities  complained  of  were  that  the  various  officers  of 
election  iLSurped  each  other's  functions;  that  unsworn  outsiders 
Jissisted  in  the  election,  and  that  these  irregularities  had  for  their 

Eurpose  and  result  the  reception  of  a  large  niunber  of  illegal  votes, 
'^naer  the  laws  of  Pennsylvania  the  election  board  consisted  of  a  judge, 
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two  inspectors,  and  two  clerks.  The  dutie>5  of  these  officers  were  dif- 
ferent, and  the  oath  taken  by  each  only  bound  him  to  perform  the 
duties  of  his  own  office;  so  that,  the  committee  held,  any  one  of  them 
performing  the  duties  of  another  was  })ro  hoc  vice  unsworn.  It  ap- 
peared that  during  part  of  the  day  the  judge  performed  the  duties  of 
an  inspector,  an  inspector  performed  the  duties  of  a  clerk,  a  clerk 
perfonned  the  duties  of  an  inspector,  an  unsworn  outsider  performed 
the  duties  of  a  clerk,  and  the  assessor,  who  was  requirea  to  be  in 
attendance  with  his  assessment  lists,  devoted  himself  to  distributing 
tickets. 

On  ordinary  occasions,  where  there  were  no  charges  of  fraud  or 
misconduct,  such  irregularities  might  be  overlooked,  but  in  this  case 
such  charges  were  made  and  fully  sustained;  and  under  such  circum- 
stances to  overlook  the  irregularities  would  be  to  open  wide  the  door 
to  fraud.  If  this  were  a  case  arising  under  the  laws  of  a  State,  the 
proper  remedy  might  be  to  punish  the  officers  for  misconduct,  but  as 
the  House  had  no  power'  to  punish  State  officers  the  only  remedy 
was  to  declare  the  election  voia. 

With  such  irregularities  it  was  not  surprising  to  find  1  vote  in  5  ille- 
gal. The  vote  ciust  was  very  much  larger  than  had  ever  been  cast  in 
the  precinct  before,  and  natunilly  aroused  suspicion.  It  was  shown 
that  41  foreigners  voted  who  had  been  naturalized  since  the  election, 
and  hence  could  not  have  lx*en  qualified  voters  at  that  time.  Ninetj"- 
four  persons  voted  whose  names  were  not  on  the  assessor's  list,  and 
against  whose  names  the  words  *'  tax,"  "age,"  etc.,  had  not  been  writ- 
ten, as  required  by  law,  to  show  that  they  had  made  proof  of  qualifica- 
tion. Thirty-nine  peraons  appeared  to  Imve  voted  under  the  provision 
for  persons  between  the  ages  of  21  and  22,  a  most  extraordinary  pro- 
portion. There  were  also  9  votes  of  nonresidents.  The  efforts  of 
contestant  to  show  all  the  illegal  votes,  and  to  show  how  they  were 
cast,  wore  in  a  measure  frustrated  by  the  refusal  of  witnesses  to  obey 
the  subpcenas  of  the  commissioner.  As  on  this  account  he  had  not  been 
able  to  show  enough  illegal  votes  cast  for  contestee  to  overcome  the 
returned  majority,  the  committee  could  not  recommend  seating  the  con- 
testant, but  recommended  that  the  seat  be  declared  vaca,nt. 

The  minority  (only  part  of  minority  report  given  in  1  Bart.)  held 
that,  there  being  no  charges  of  fraud,  the  contestant  having  admittedly 
failed  to  show  enough  illegal  votes  cast  for  contestee  to  overcome  the 
majority,  and  the  irregularities  being  such  as  the  courts  of  Pennsyl- 
vania had  decided  to  be  immaterial,  the  case  of  contestant  was  not  made 
out  and  there  was  no  ground  for  setting  aside  the  election. 

The  notice  of  contest  ought  to  have  been  held  insufficient,  because 
neither  the  names  nor  the  number  of  illegal  voters  wore  given.  The 
words  "specif}'  particularl}- '"  in  the  law  clearlv  required  this  degree 
of  particularit}',  and  it  had  always  })een  required  by  the  House  even  in 
the  absence  of  law. 

If  the  41  unnatumlized  votes  and  the  3  nonresidents  were  taken  as 
proved,  it  would  not  affect  the  result,  especially  in  view  of  the  13  ille- 
gal votes  proved  and  conceded  to  have  been  cast  for  contestant  at  other 
polls.  The  evidenc^e  in  regard  to  the  alien  votes  was  unsatisfactory, 
m  that  it  did  not  establish  the  identity  of  the  voters,  and  there  was 
proof  in  a  considerable  number  of  easels  showing  several  persons  of  the 
same  name.  There  was.  moreover,  no  pretense  of  proof  how  the8e 
voters  voted.    The  votes  attacked  because  the  election  officers  had 
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failed  to  write  the  Feasonn  for  their  reception  after  the  names  on  the 
poll  \xx>k  were  not  shown  to  be  illegal,  as  such  omission  was  common, 
and  occurred  on  many  of  the  poll  b^ks  before  the  committee.  It  was 
not  a  fatal  irregularity.  The  complaint  of  contestant  that  witnesses 
had  refused  to  obey  tne  subpoenas  of  the  commissioner  was  not  justi- 
fied. The  subpoenas  were  issued  in  the  name  of  the  Commonwealth  of 
Pennsylvania,  mstead  of  the  United  States,  and  were  otherwise  illegal 
and  nonenforoeable.  The  commissioner  himself  showed  the  most  fla- 
grant partisanship  in  favor  of  contestant,  and  witnesses  were  not  much 
to  be  blamed  for  not  caring  to  appear  before  such  a  commissioner. 

The  irregularities  complained  of  did  not  affect  the  substance  of  the 
election,  and  could  easily  be  explained  by  the  ordinary  circumstances 
of  an  election.  The  courts  in  Pennsylvania,  as  everywhere,  had 
always  held  that  such  irregularities,  in  the  absence  of  fraud,  did  not 
vitiate  an  election;  and  there  was  no  allegation  of  fraud  in  this  case. 

After  considerable  debate  the  House  laid  the  whole  subject  on  the 
table  by  a  vote  of  87  to  74,  which  was  substantially  a  decision  in  favor 
of  contestee  and  the  recommendations  of  the  minority,  as  it  left  Mr. 
Fuller  in  his  seat. 

[1  Bart.,  152-164,  and  Report  No.  136,  first  session  Thirty-second 
Congress.] 
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THIETY-THIED  C0HORE88,  1853-1855. 

(■(unndttei'  on  Ehction^, 

Mr.  Stanton,  Kentucky,  Mr.  Strattox,  New  Jersey, 

(lAMBLE,  Peiiusvlvania,  Dickinson,  Massiu'husetts, 

EwiNCj,  Kentucky,  Buss,  Ohio, 

Seward,  Georgia,  Clark,  Michigan, 

Mr.  Madison.  New  York. 

William  Carr  Lane  vh,  Jos^  Manuel  (rallegos,  Neto  Mexico. 

Lane  vk  (tallegos. 

In'eguhxritles;  Indian  voU^^,  Report  for  cffntcHtee.  ContesUe 
rt'Uiini^d  flit'  Hrat, 

Report  by  Mr.  Stiinton. 

The  contestant  claimed  that  many  polls  where  majorities  were  cast 
for  contestee  ought  to  have*  hetMi  rejected  and  that  other  polls  were 
wrongly  rejected,  to  the  i)rejudice  of  contestant.  The  coinmitt<*e 
founa  that,  as  might  have  been  expected  in  a  Territory  newly  admit- 
ted, whose  people  did  not  understand  the  forms  of  our  laws,  there 
were 'many  irregularities  in  the  election  and  returns;  but  as  these 
irregularities  did  not  ati'ect  the  substance  of  the  election  and  there  was 
no  proof  of  fraud  they  were  disregarded.  The  main  irregularity 
consisted  in  returning  the  poll  books  sepanitely  from  the  abstract  of 
votes,  and  a  few  days  later.  A  numlwr  of  Indians  offered  to  vote,  but 
their  votes  were  refused,  as  the  committee  held,  properly.  They  sus- 
tained tribal  relations  and  were  like  other  savage  tribes.  The  onl3' 
return  rejected  by  the  committee  was  that  of  a  precinct  where  all  the 
votes  were  cast  by  Indians  and  the  election  was  organized  by  the 
Indians  and  held  by  their  chiefs  without  authority  of  law. 

The  resolution  presented  by  the  conmiittee  sustaining  the  right  of 
contestee  to  his  seat  was  adopted  without  debate  or  division. 

[IBart,  104-1 1)6.  J. 
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THIBTY-FOUETH  C0HORE88,  1855-1857. 

Cotnmittee  on  KUctions, 

Mr.  Israel  Washburn,  Jr. ,  Maine,    Mr.  Hickman,  Pennsylvania, 
Stephens,  Georgia,  Colfax,  Indiana, 

W"  ATSON,  Ohio,  Smith,  Alabama, 

Spinner,  New  York,  Bingham,  Ohio, 

Mr.  Oliver,  Missouri. 

In  the  second  session  Mr.  Savage,  of  Tennessee  took  the  place  of 
Mr.  Oliver.  In  the  third  session  Mr.  Olfv^er  again  took  the  place 
of  Mr.  Savage. 


yl**lf>^T. 


(1)  J.  S.  Turney  vs.  Samuel  S.  Marshall,  and  P.  B.  Fouke  ch.  Lyman 
Trumbull,  Illinf/ls. 

(2)  William  B.  Archer  vs,  James  C.  Allen,  IlUrwU, 
'3)  James  A.  Milliken  vs,  Thomas  J.  D.  Fuller,  Maine, 

[4)  Miguel  A.  Otero  vs,  Jos^  M.  (iallegos,  New  Mexico, 

(5)  A.  H.  Reeder  vs,  J.  W.  Whitfield,  Kansas, 

(())  Hiram  P.  Bennet  vs.  Bird  B.  Chapman,  Nebraska, 

(7)  S.  B.  Clark  cs,  Augustus  Hall,  Iowa, 

(8)  A.  H.  Reeder  rs,  J.  W.  Whitfield  (second  case),  Kansas, 

(1)  Turney  vs,  Marshall,  and  Fouke  vs,  Trumbull. 

Power  of  SfaUs  to  superacid  a  iinliii cations.  Report  for  sitting  nnern- 
htrs.     SittiiKj  hirmhers  retainea  seats. 

Report  ])y  Mr.  Bingham. 

Messrs.  Marshall  and  Trumbull  had  each  received  a  large  majority 
of  the  votes  cast  in  their  respective  districts.  Their  elections  wore 
contested  on  the  ground  that  all  th(»  votes  cast  for  them  were  nullities, 
under  the  following  provision  of  the  constitution  of  Illinois: 

The  judget^  of  the  supreme  and  cirruit  courtH  sliall  not  be  eligible  to  any  other 
ortice  of  public  tni!;»t  (tr  profit  in  this  State,  or  the  United  States,  during  the  term  for 
which  they  are  electeil,  nor  for  one  year  thereafter.  All  votes  for  either  of  them 
for  any  elective  office  (except  that  of  judge  of  the  supreme  or  circuit  court)  given  by 
the  general  assembly  or  the  people  shall  be  void, 

Mr.  Marshall  had  })een  elected  to  the  circuit  and  Mr.  Trumbull  to 
th(»  supreme  court  of  Illinois,  each  for  terms  which  (with  the  addi- 
tional year  of  disqualification)  wx)uld  have  extended  beyond  the  time 
at  which  they  were  elected  to  Congress.  The  committee,  quoting  the 
well-known  opinions  of  Story  and  Kent,  held  that  the  States  had  no 
])ovver  to  superadd  qualifications  for  Representative  in  ('ongress  to 
those  prescribed  in  the  Constitution.  Messrs.  Marshall  and  Trumbull 
were  possessed  of  all  the  constitutional  qualifications,  and  the  people  had 
a  right,  guaranteed  by  the  Constitution,  to  elect  them  to  Congress,  and 
they  could  not  be  deprived  of  this  right  by  any  State  law  or  constitu- 
tion. It  was  contended  that  the  (luestion  was  not  one  of  (jualification, 
but  of  election  under  the  laws  of  Illinois,  but  the  committee  held  that 
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inasmuch  as  the  votes  were  conceded  to  be  the  votes  of  qualified  elec- 
tors, cast  at  the  place  and  time  and  in  the  manner  prescribed  bj'-  law, 
there  could  be  no  question  iii  regard  to  the  election  except  that  of  the 
qualification  of  the  returned  members. 

After  a  short  debate  the  House  sustained  the  conclusion  of  the  com- 
mittee by  a  vote  of  125  to  5. 

[1  Bart.,  167-169.] 

(2)  AucHEK  rs.  Allen. 

Recount f  illegal  vot-e^,  Mnjnrity  rejxyrt  for  amtuHtant ;  minority 
report  for  contestee.     House  vacated  the  seat. 

Majority  reix)rt  by  Mr.  Washburn ;  minority  report  by  Mr.  Stephens. 

According  to  the  returns  the  sitting  member  had  a  maiority  of  1 
vote.  The  contestant  served  a  notice  of  contest,  containing  tne  follow- 
ing specification : 

That  the  returns  nia<le  l)y  the  returning  ofiieers,  afl  officially  announced^  are  incor- 
rec^t,  and  that  the  poll  ]x)oks  of  the  Heveral  counties  hi  this  <iistrict  show  that  I 
rec^eived  a  majority  of  the  legal  voten  iM)lled  in  the  said  district  for  the  said  office, 
and  am  entitleil  to  the  certificate  of  election  therefrom. 

This  notice  was  seasonably  sent  to  Washington,  but  through  inad- 
vertence the  noti(!e  to  tiike  testimony  was  not  served  until  nine  davs  be- 
fore the  time  the  testimony  was  to  be  taken  (the  law  requiring  ten  days). 
The  sitting  member  objected  to  the  testimony  taken,  on  the  ground 
of  insufficient  notice.  The  committee,  with  the  assent  of  both  parties, 
passed  a  resolution  giving  the  parties  forty  davs  additional  in  which  to 
take  testimony.  Before  this  time  had  expired  the  House  passed  a 
resolution  calling  on  the  committee  to  reix)rt  what  action  they  had 
had  in  the  case.  The  committee  rejwrted  tnese  facts,  with  a  statement 
that  their  action  was  in  accordance  with  many  precedents,  and  in  the 
interest  of  fairness. 

The  additional  testimony  having  been  tiiken,  the  committee  on  the 
whole  case  reported  in  favor  of  the  contestant;  the  minorit^'^  reported 
for  contestee.  The  contestee  objected  to  the  notice  of  contest  (whose 
only  specification  upon  which  evidence  was  taken  is  quoted  above)  on 
the  ground  that  it  did  not  '^specify  particularly"  the  grounds  upon 
whic-n  contestant  relied.  The  committee  held  that  the  notice  was  suf- 
ficient ''to  authorize  an  investigation  of  the  correctness  of  the  returns 
made  l)y  the  returning  officers  of  any  precinct  in  the  district.  The 
notice  embraced  all  the  precincts  in  general  terms,  and  was  as  good  a 
compliance  with  the  law  of  1851,  and  as  serviceal)le  U)  the  sitting  mem- 
ber as  if  every  precinct  in  the  district  had  been  specifically  named." 

The  grounds  of  contest,  as  developed  by  the  evidence,  were  two:  A 
recount  of  ballots  in  one  precinct  made  while  the  testimony  was  being 
taken,  and  3  illegal  votes.  The  recount  showed  1  less  vote  for  the 
contestee  and  3  more  for  the  contestant  than  were  shown  b}^  the  orig- 
inal count.  The  3  additional  votes  for  the  contestant  were  ballots 
which  were  not  counted  for  either  candidate  at  the  first  count,  on  the 
ground  that  both  names  were  attempted  to  be  ei-ased.  A  third  count, 
made  a  year  later,  while  the  additional  evidence  was  being  takt^n,  con- 
firmed the  recount.  The  ballot  box  had  been  secundv  locked  and 
kept  by  one  of  the  judges,  another  judge  taking  the  key.  The  key 
was  lost,  but  the  judge  who  had  the  box  had  another  key  of  his  own 
which  would  fit  the  lock.    This  judge  was  a  political  partisan  of  con- 
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testee,  and  would  not  have  been  likely  to  tamper  with  the  box  in  the 
interest  of  contestant.  He  testified  that  it  nad  not  been  tampered 
with  at  all.  The  committee  had  no  doubt  that  the  ballots  recounted 
were  the  same  as  those  first  recounted,  and  in  the  same  condition,  and 
accepted  the  result  of  the  recount.  The  original  ballots  not  counted 
at  the  first  count  were  in  evidence,  and  the  committee  were  of  the 
opinion  that  at  least  one  of  them,  and  pro'jably  two,  ought  to  be  counted, 
as  was  done  on  the  recount  If  either  of  them  was  counted  it  would 
elect  the  contestant. 

Of  the  3  illegal  votes  charged,  2  were  perhaps  illegal;  but  there  was 
no  competent  evidence  how  tney  were  cast.  Tne  other  was  not  proved 
to  be  illegal. 

The  minority  held  that  the  notice  of  contest  was  insufficient,  in  that 
there  were  no  particular  specifications  of  the  grounds  relied  on. 

It  was  almost  as  vague  and  indetiuite  sl»  if  it  had  simply  notifie<l  the  sitting  mem- 
ber that  the  contestant  intended  to  claim  the  seat  upon  the  grounds  that  ne  was 
duly  elected  and  that  the  sitting  meml>er  was  not. 

The  law  of  Congress  we  do  not  regard  as  merely  directory  or  eumulativef  but  as 
peremptory  and  bmding  in  its  import  and  intention  as  any  other  law  regulating  any 
other  judicial  proceeding.  The  House,  in  judging  of  the  elet^tion  returns  of  its  mem- 
bers, sits  as  a  court;  their  proceedings  are  judicial  in  their  character,  and  why  it  is 
not  as  competent  for  Ck)ngrees  by  la^to  r^ulate  the  proceeding  in  this  court  as  in 
any  other? 

But  if  the  testimony  were  admitted  it  was  not  sufficient.  The  recount 
took  phce  six  months  after  the  election,  and  during  all  that  time  the 
box  and  a  key  had  been  in  the  possession  of  one  man.  The  other  key 
was  lost,  and  might  have  been  found  and  used  by  some  unknown 
person.  So  long  as  there  was  a  possibility  that  the  ballots  might  have 
been  tampered  with,  it  would  be  a  dangerous  precedent  to  allow  a 
recount.  But  if  it  were  allowed,  it  would  not  change  the  result.  The 
3  ballots  for  contestant  not  counted  on  the  first  count  ought  not  to  l>c 
counted,  as  it  was  the  evident  intention  of  the  voter  to  erase  the  names. 
If  the  alleged  mistake  of  1  in  favor  of  contostee  were  allowed,  it  would 
only  make  the  election  a  tie.  But  of  the  8  illegal  votes  chaiged  the 
only  one  in  regard  to  whom  the  proof  was  sufficient  was  shown  to 
have  voted  for  contestant  instead  of  contestee,  and  this  would  still 
elect  contestee  by  a  majority  of  1. 

After  some  debate,  the  resolution  declaring  the  contestee  not  elected 
was  passed  by  a  vote  of  94  to  90.  The  resolution  declaring  the  con- 
testant elected  was  then  lost  by  a  vote  of  89  to  91,  and  the  Speaker 
was  directed  to  inform  the  governor  of  Illinois  of  the  vacancy. 

[1  Bart.,  169-176,  and  Reports  Nos.  S  und  167,  first  session  Thirty- 
fourth  Congress  (parts  of  all  three  reports  omitted  in  I  Bartlett).J 

(3)   MlIXIKEN    r-s,  FULLKU. 

IrreguJ-aritioi.     Rep</rt  for  ('(mtcstr^:,      ('(mUMct:  rein  hied  the  seat, 

Keport  bv  Mr.  Spinner. 

The  result  of  the  election  would  not  be  changed  unless  the  votes  of 
plantations  were  thrown  out  because  no  lists  of  voters  were  returned 
to  the  secretary  of  state,  or  because  the  election  officers  were  elected 
at  the  meeting  in  April  instead  of  the  meeting  in  March,  and  the 
committee  considerea  only  these  (luestions.  As  to  the  last  point,  the 
committee  were  unanimous  in  the  opinion  that  as  no  f  i-aud  was  alleged, 
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and  the  persons  officiating  were  officers  defacto^  the  votes  were  right- 
fully counted.  As  to  the  other  point,  the  committee  were  divided  as 
to  what  their  opinion  would  have  been  if  it  were  an  original  Question; 
but  as  the  contemporaneous  decision  of  the  State  canvassers  nad  rec- 
ognized the  returns  as  valid,  they  did  not  feel  authorized  to  exclude 
the  votes. 

The  House  i>tussed  the  resolution  declaring  the  sitting  member 
elected  without  debate  or  division. 

[1  Bart,  170,  177.J 

(4)  Otero  m,  Galuegos. 

Illegal  votea;  Irregulariti^^;  fraud,  Rejx/rt  for  contestatvt.  Con- 
testnnt  seated. 

Repoit  by  Mr.  Smith. 

The  contestant  alleged  that  in  certain  specified  precincts  the  votes 
of  Mexican  citizens  were  illegally  cast  for  contestee.  He  specified  the 
precincts  and  the  number  of  votes  attacked  in  each.  The  contestee 
objected  that  the  notice  was  insufficient  and  that  he  should  have  been 
given  a  list  of  the  names  of  the  voters  attacked.  The  committee  held 
*^that  the  notice  was  quite  sufficient  to  authorize  the  taking  of  the 
testimony." 

Under  the  treaty  by  which  New  Mexico  was  ceded  to  the  United 
States,  it  was  provided  that  all  the  inhabitants  who  might  choose  to 
retain  their  Mexican  citizenship  mi^ht  do  so,  but  that  aU  who  did  not 
declare  their  intention  to  retain  their  Mexican  citizenship  within  one 
year  from  the  date  of  the  treatv  should  be  held  to  have  elected  to 
become  citizens  of  the  United  States.  The  contestee  objected  to  the 
authority  of  the  tribunal  before  whom  the  voters  in  question  were 
alleged  to  have  declared  their  intention.  Congress  had  provided  no 
tribunal,  but  the  committee  held  that  this  failure  of  Congress  could  not 
be  so  construed  as  to  prevent  the  carrying  out  of  the  treaty  stipulation. 
The  military  governor  of  the  Territory  nad,  within  the  year,  issued  a 
proclamation  directing  that  there  should  be  opened  in  the  prefectures 
of  the  sevenil  counties  registers  of  enrollment  of  those  who  should  elect 
to  retain  the  character  of  Mexican  citizens.  This  proclamation  was 
carried  out,  and  large  numbers  of  persons  were  enrolled.  The  com- 
mittee held  that  in  the  absence  of  any  Congressional  enactment,  the 
governor  was  the  proper  person  to  designate  the  tribunal  and  pre- 
scribe the  mode  of  making  the  declaration;  and  that  any  declaration 
made  in  good  faith,  under  the  above  proclamation,  was  legally  valid. 

There  was  evidence  to  show  that  143  persons  voted  for  the  sitting 
member  whose  names  were  the  same  as  names  found  on  these  enroll- 
ments. This  the  committee  held  to  h^.  prtina  facie  evidence  that  the 
persons  who  voted  were  not  American  citizens,  and  to  shift  the  burden 
of  proof  to  the  opposite  party.  There  was  some  evidence  tending  to 
show  that  VI  of  the  voters  might  not  be  the  same  as  those  on  the  enroll- 
ment, or  might  have  been  improperly  placed  thereon;  and  while  this 
evidence  was  unsatisfactorv,  the  committee  allowed  these  votes  to 
stand.  The  remainder  were  illegal,  and  were  more  than  sufficient  to 
overturn  the  n^turned  majority  of  the  sitting  member. 

One  i)refinct  had  Ixcn  thrown  out  by  thc^  probate  judge  for  fi*aud 
and  irr(»guhirities,  and  contestee  askccl  thiit  it  be  counted.  Uut  it 
appeared  that  the  election  was  practically  luva  voce^  the  judge  crying 
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each  vote  as  it  was  cast,  in  violation  of  the  law;  that  the  election  offi- 
cers were  not  sworn;  that  the  ballots,  which  were  required  to  be  deliv- 
ered by  the  voters  in  person,  were  handled  and  written  upon  by  an 
unsworn  outsider;  that  the  legal  poll  books  were  not  used,  but  loose 
sheets  of  paper,  and  that  there  were  192  ballots  in  the  box  not  num- 
bered, ana  in  excess  of  the  names  on  the  poll  book.  Upon  these  facts, 
and  the  judicial  determination  of  the  probate  judge,  the  committee  held 
that  the  return  was  properly  rejected. 

The  sitting  member  asked  to  have  one  return  thrown  out  where  he 
was  returned  as  receiving  onlv  18  votes,  on  the  ground  that  124  per- 
sons testified  that  they  voted  for  him.  But  the  testimony  was  not 
taken  before  the  officer  named  in  the  notice,  and  the  testimony  of  the 
votei*s  did  not  show  whether  or  not  they  could  read,  or  otherwise  knew 
for  whom  they  voted.  It  was  merely  a  list  of  names,  with  a  certifi- 
cate of  the  judge  that  each  of  the  persons  named  made  oath  that  he  was 
a  resident  of  the  precinct  in  question  and  voted  for  contestee.  To 
admit  this  sort  of  testimony  to  overthrow  the  acts  of  the  officers  of  elec- 
tion would  establish  a  dangerous  precedent.  This  testimony  could  not 
be  true  unless  fi*aud  was  committed,  with  the  connivance  of  all  the 
election  officers.  Testimony  should  first  have  been  introduced  to  show 
this  fraud. 

The  committee  recommended  resolutions  declaring contestantelected, 
and  after  arguments  by  contestant  and  contestee,  tjhe  House  passed  the 
resolutions  without  division. 

[1  Bartlett,  177-185,  and  Report  No.  90,  first  session  Thirty-fourth 
Congress  (part  of  report  not  given  in  1  Burtiett).] 

(5)  Reeder  v8.  Whitfield. 

Zaw  under  w/ueh  election  held  invalid  on  account  of  violence  and 
inthaidatlon.  On  preiuninary  question  the  major Ity  reported  infaror 
of  sending  for  persons  and  paprrn  and  hringing  tlhoi  to  WaHlunqton; 
the  ihinority  veporttsd  that  n^o  investigation  was  denianded.  The  House 
sent  a  special  cominittee  to  Kansas  to  take  testlnumy.  On  the.  final  case 
the  majority  reported  for  the  contestant;  the  minority  for  the  contestee. 
The  House  vai^ated  the  seat. 

Majority  report  on  preliminary  question  by  Mr.  Hickman;  minority 
report  by  Mr.  Stephens. 

Majority  report  on  final  case  by  Mr.  Washburn;  minority  report 
by  Mr.  Stephens. 

This  case  involves  the  disturbances  in  Kansas  following  the  Kansas- 
Nebraska  act.  It  is  not  necessary  to  enter  fully  into  the  historical 
questions  involved.  The  contestant  claimed  that  the  law  under  which 
the  election  was  held  was  invalid,  because  the  Territorial  legislature  by 
which  it  WHS  passed  was  not  elec^ted  by  the  people  of  Kansas,  but  was 
imposed  upon  them  by  an  armed  invading  force.  Thii  contestant  did 
not  claim  his  election  under  this  law,  or  any  other,  but  >)v  virtue  of 
an  election  held  by  the  people  independently  of  the  law.  He  alleged 
that  at  the  election  at  which  contestee  claimed  to  have  been  elected 
large  numbers  of  illeo^al  votes  were  cast  by  the  persons  who  had 
invaded  the  Territory  troni  Missouri. 

The  committee  called  attention  to  the  public  importance  of  the 
questions  involved,  and  quoted  in  detail  the  startling  statements  of 

H.  Doc.  510 10 
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facts  which  the  contestant  oflFered  to  prove.  If  these  facts  could  be 
proved  it  was  of  the  highest  importance  to  the  House  and  the  country 
that  a  full  investigation  should  oe  had.  The  state  of  affairs  in  £[ansas 
was  alleged  to  be  such  that  it  would  be  impracticable  to  take  the  testi- 
mony in  any  other  way  than  by  sending  for  ^rsons  and  papers,  and 
bringing  them  to  Washington^  and  the  committee  accordingly  recom- 
mended a  resolution  empowering  the  committee  to  send  for  persons 
and  papers.  It  was  objected  that  the  contestant  could  not  be  heard  to 
object  to  the  validity  of  the  Kansas  legislature,  inasmuch  as  he  had 
himself,  as  governor  of  Kansas,  issued  certificates  of  election  to  its 
members,  and  held  official  communication  with  it  as  a  legislative  body. 
But  the  conmiittee  held  that  the  principle  of  estoppel  ought  not  to  be 
applied  by  the  House  to  a  case  so  plainly  calling  for  the  most  search- 
ing investigation,  and  also  that  in  any  case  this  principle  could  not  be 
applied  to  the  rights  of  the  people  of  Kansas,  whom  contestant  pro- 
fessed to  represent. 

The  minority  held  that  the  contestant,  upon  his  own  showing,  could 
establish  no  valid  claim  to  the  seat  held  by  contestee,  and  hencfe  had 
no  standing  as  a  contestant  under  the  law.  The  investigation  asked 
for  was  really  not  an  investigation  into  the  election  of  the  sitting 
member,  but  into  the  election  of  the  members  of  the  Territorial  legis- 
lature of  Kansas.  This  was  a  jurisdiction  which  the  House  had  never 
before  claimed,  and  which  the  minority  did  not  believe  it  possessed. 
If,  however,  the  investigation  was  to  be  made  it  might  better  be  done 
by  sending  a  conmiission  to  Kansas. 

The  House  at  first  adopted  the  resolution  presented  by  the  com- 
mittee, but  reconsidered  the  vote,  and  sent  it  back  to  the  committee. 
The  resolution  finally  adopted  by  the  House  provided  for  the  appoint- 
ment of  a  committee  of  three  members  to  proceed  to  Kansas  and  take 
evidence  in  regard  to  all  the  troubles  in  Kansas.  Messrs.  Sherman, 
Howard,  and  Oliver  were  appointed,  and  conducted  the  investigation. 
They  reported  a  large  amount  of  evidence,  from  which  they  drew  the 
conclusions  that  each  election  held  in  the  Territory  had  been  carried 
W  organized  invasion  from  the  State  of  Missouri;  that  the  alleged 
Territorial  legislature  was  an  ille^lly  constituted  body,  with  no  power 
to  pass  valid  laws;  that  the  election  under  which  the  sitting  member 
held  his  seat  was  not  held  under  any  valid  law,  and  could  only  be 
regarded  as  an  expression  of  the  choice  of  those  resident  citizens  who 
voted  for  him;  that  the  election  under  which  contestant  claimed 
the  seat  was  not  held  under  any  law,  and  could  similarly  only  be 
regarded  as  an  expressioi:  of  the  choice  of  those  resident  citizens  who 
voted  for  him;  that  more  resident  citizens  voted  for  the  contestant 
than  for  the  sitting  member;  and  that  in  the  present  condition  of  the 
Territory  a  fair  election  could  not  be  held. 

The  committee  reported  that  these  conclusions  were  fully  sustained 
by  the  evidence.  Xeithor  of  the*  claimants  was  elected  under  any  valid 
law.  But  the  committee  could  not  under  the  circumstances  recom- 
mend that  the  seat  be  declared  vacant.  The  office  of  Delegate  is  not 
created  by  the  Constitution,  but  Delegates  are  received  as  a  matter  of 
favor,  l^he  House  might  admit  private  persons  to  appear  before  it  as 
counsel,  and  it  might  admit  any  persons  it  chose  to  represent  the  peo- 
ple of  a  Territory.  This  was  a  most  extraordinary  case,  and  under  all 
its  peculiar  circumstances  the  committee  were  of  the  opinion  that  the 
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contestant,  havincf  received  an  expression  of  their  choice  from  the 
hirgest  number  of  legal  voters,  ought  to  be  admitted. 

The  minority  (minority  report  not  given  in  1  Bart.)  held  that  the 
House  had  no  power  to  inquire  into  the  validity  of  the  election  and 
organization  of  the  legislature  of  Kansas.  The  laws  passed  by  that 
legislature  must  be  held  to  be  valid  unless  they  were  in  conflict  with 
the  organic  law  of  the  Territory  or  the  Constitution  of  the  United 
States.  The  contestee  having  received  an  undisputed  majority  of  the 
votes  cast  at  the  election  held  under  the  law,  even  after  the  elimina- 
tion of  all  illegal  votes,  he  was  entitled  to  retain  the  seat.  The  only 
evidence  elicited  by  the  investigating  committee  throwing  any  ligtt 
on  the  question  of  the  validity  of  the  legislature  was  a  private  admis- 
sion of  contestant  that  it  was  legally  organized.  The  testimonv  did 
not  show  the  condition  of  violence  and  intimidation  claimed.  Ii!very 
citizen  of  Kansas  was  free  to  vote  as  he  pleased,  and  if  it  was  true  that 
many  nonresident  votes  were  cast,  their  number  was  not  sufficient  to 
atfect  the  result  of  the  election. 

As  to  the  proposition  of  the  committee  to  unseat  the  contestee 
because  he  was  not  elected  under  a  valid  law,  and  then  seat  the  con- 
testant, who  did  not  claim  to  have  l)een  elected  under  any  law,  the 
minority  said  that  they  could  look  upon  it  "'as  nothing  sfiort  of  an 
open  outrage  upon  both  law  and  right,  and  if  it  be  sanctioned  by  the 
HoiLse,  an  act  withouta  parallel  in  the  annals  of  parliamentary  history." 

The  resolution  declaring  that  contestee  was  not  elected  was  agreed 
to  after  a  prolonged  debate  by  a  vote  of  110  to  92.  The  resolution 
giving  the  seat  to  the  contestant  was  rejected  by  a  vote  of  88  to  118. 
The  seat  thus  being  vacated,  a  new  election  was  held,  which  gave  rise 
to  a  second  contest  (see  page  149). 

[1  Bart.,  185-204,  and  Keport  No.  275,  first  session  Thirty-fourth 
Congress  (part  2,  minority  report,  not  given  in  1  Bartlett).] 

(6)  Bennet  v8.  Ciiapmax. 

rrregulariti^,  MajoHty  report  f(/r  contestant;  minor  I  ty  report  for 
co)dtfHtee.      Contestee  retained  the  seat. 

Majority'  report  by  Mr.  Watson;  minority  report  by  Mr.  Stephens. 

Counting  all  the  votes  cast  in  the  Territory,  contestant  had  a  majority 
of  13  votes.  But  the  governor  and  Territorial  canvassers  had  ivjected 
the  returns  of  al)Out  half  the  counties  in  the  Territory  for  various 
irregularities,  and  contestee  claimed  that  these  returns,  or  enough  of 
them  to  give  him  the  majority,  were  properly  rejected. 

Some  of  the  returns  were  rejected  on  the  ground  thatth(»  poll  books 
containing  the  precinct  n^turns  were  forwarded  ])y  the  county  register 
to  the  office  of  the  secretary  of  the  Territory.  The  law  reciuired  them 
to  b«'  kept  in  the  office  of  the  count}^  register,  there  to  !)e  canvassed 
by  the  probate  judge  and  three  householders,  and  the  canvass  to  ])e 
forwarded  to  the  secretarv  of  the  Territorv.  But  the  conunittec*  h(*ld 
that  the  law  was  merely  directory,  and  that  the  irregularity  was  not 
such  as  to  justify  the  rejection  of  the  votes.  The  probate  judge  and 
three  householders  had  no  power  in  their  canvass  except  to  count  the 
votes  returned  to  them.  The  original  precinct  returns  were  better 
evidence  of  the  vote  than  any  canvass  of  them  could  be,  and  the  only 
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irregularity  was  that  thc^  Territorial  canvas«ei*s  had  better  evidence 
before  them  than  the  law  required  them  to  have. 

In  one  count}'  the  clerk  certified  a  county  abstract  in  due  form,  and 
also  certified  abstracts  of  the  precinct  votes.  On  these  latter  abstracts 
he  certified  that  no  p)ll  books  had  been  returned  to  him  from  certain 
of  the  precincts.  The  conmiittee  held  that  if  this  wbs  a  fact,  the  clerk's 
certificate  was  not  evidence  of  it.  In  one  of  the  precincts  there  was 
aflirmative  proof  that  a  poll  book  was  kept,  and  even  if  it  were  admitted 
that  it  was  not  ti'ansmitted  to  the  (;ounty  clerk  with  the  abstract  of 
votes,  this  ought  not  to  invalidate  the  return. 

Two  counties  had  ]>een  rejected  l>ecause  of  illegal  votes  and  because 
the  county  canvassers  had  refused  to  certify  to  the  election  of  a  county 
officer  voted  for  at  the  same  election.  It  was  claimed  that  if  this  rejec- 
tion was  not  sustained,  at  least  those  votes  cast  on  the  '' half-breed 
tract"  should  be  rejected.  But  the  committee  found  no  evidence  that 
the}^  had  ever  been  counted.  The  certificates  on  the  returns  indicated 
that  they  had  not  been  counted,  and  while  these  certificates  might  not 
be  evidence  of  the  fact,  they  were  certainly  not  evidence  to  the  contrar\' . 
Even  if  they  were  counted,  the  committee  were  of  the  opinion  that  tiio 
voters  had  a  right  to  vote.  They  were  citizens  of  the  United  States, 
the  territory  on  which  they  lived  was  different  from  ordinary  Indian 
reservations,  and  even  if  they  were  trespassers  on  it,  the  trespass  should 
not  disfranchise  them.  The  other  objections  to  their  votc«  were  not 
sustained  by  evidence. 

The  contestant  having  received  a  majority  of  all  the  votes,  the  com- 
mittee reported  resolutions  declaring  him  elected. 

Mr.  Stephens  presented  a  minority  report,  holding  that  contestee 
was  legally  elected.  The  omission  of  the  county  canvass  of  votes  he 
held  to  be  a  fatal  irregularity.  The  election  officers  were  appointed 
by  the  probate  judge,  and  unless  their  returns  were  canvassea  W  him 
there  was  no  evidence  that  the  persons  making  returns  were  the  elec- 
tion officers.  The  poll  books,  or  lists  of  voters,  were  the  only  means 
of  detecting  illegal  votes,  and  the  returns  not  accompanied  by  them 
were  properly  rejected.  But  if  all  these  votes,  and  all  votes  except 
those  cast  on  the  '^  half-breed  land"  were  counted,  contestee  would  still 
have  a  majority.  The  officers  who  held  the  election  in  the  "half-breed 
land"  acted  without  legal  appointment  and  were  not  sworn.  The  per- 
sons on  this  land  were  outside  of  the  civil  jurisdiction  of  the  Territory, 
refused  to  pay  taxes  or  perform  the  duties  of  citizens,  and  were  clearly 
not  entitled  to  vote. 

After  a  bri(»f  debate  the  House  confirmed  the  right  of  the  sitting 
mem})er  to  his  scat  bv  a  vote  of  6i)  to  63. 

[1  Bart,  204-214.]^ 

(7)  Clark  ?%v.  Hall. 

Tm(jHlarH'h'H,     lirpttrt  for  amtestct.      Cfmtestee  retained  the  seat. 

Keport  by  Mr.  Bingham. 

The  conmiittee  reported  that  some  of  the  county  abstracts  were 
informal,  but  in  accordance  with  their  decision  in  the  previous  case 
(Bennet  vh.  Chapman)  they  did  not  rejcH-t  them.  It  also  appeared 
that  some  of  the  abstracts  did  not  contain  all  the  votes  cast,  but  as  the 
changes  required  by  the  evidence  would  not  overcome  the  returned 
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majority  of  the  contestee  they  reported  a  resolution  declaring  him 
elected.  The  House  agreed  to  the  resolution  without  debate  or 
division. 

[1  Bart.,  215.] 

(8)  Reeder  vm.  WnrrFiELD  (second  case). 

Satne  issues  as  first  case;  and  also  right  ofgf/venior  of  Kansas  to  order 
special  election.  Majority  report  to  declare  neat  vax^ant;  minority  report 
ff^r  sitting  DeUgate,  Resolution  laid  on  the  tahle^  leaving  contestee  in 
kin  seat. 

Majority  report  by  Mr.  Washburn;  minority  report  by  Mr.  Oliver. 

The  House  naving  declared  the  seat  of  the  Delegate  from  Kansas 
vacant,  the  governor  issued  a  proclamation  fixing  a  time  for  a  new 
election.  At  this  election  Mr.  Whitfield  received  all  the  votes  cast. 
He  was  admitted  to  the  House  pending  the  contest,  after  a  long  debate. 

The  committee  found  that  the  election  was  held  by  officers  and 
"according  to  laws  deriving  their  authority  from  the  legislature  of 
Kansas,  which  had  already  been  decided  by  the  House  to  be  an  illegal 
body  and  incapable  of  passing  valid  laws.  But  if  its  legality  were 
conceded,  there  was  no  law  under  which  this  special  election  could 
have  been  held.  The  organic  law  of  the  Territory  empowered  the 
governor  to  fix  the  time  U>v  holding  the  first  election,  but  subsequent 
elections  were  to  be  held  at  times  fixed  by  the  legislature.  Among 
the  provisions  of  the  laws  jmssed  by  the  legislature  was  no  provision 
for  a  special  election  like  this.  If,  however,  it  had  appeared  that  the 
sitting  member  was  the  choice  of  a  majority  of  the  citizens  of  Kansas, 
the  committee  would  be  inclined  to  waive  these  considerations  and 
recommend  that  the  House  exercise  its  discretionary  power  to  admit 
him.  But  this  did  not  appear,  and  the  contrary  seemed  probable. 
The  election  was  held  under  a  law  passed  by,  and  by  officers  mdirectly 
appointed  by,  the  usurping  legislature.  These  officers  might  be  trusted 
to  carry  out  the  law  according  to  the  evident  intent  of  the  legislature. 
The  law  was  an  extraordinary  one.  It  prescribed  no  period  of  resi- 
dence as  a  qualification  for  voting,  but  only  actual  inhabitancy  in  the 
Territory  at  the. moment  of  votmg.  The  election  officers  might  at 
their  discretion  receive  evidence  concerning  the  (qualification  of  voters, 
or  examine  the  voters  themselves;  in  the  latter  case  no  other  evidence 
was  to  be  received  to  contradict  the  voters  oath.  All  the  voters  were 
required  to  take  a  test  oath  to  support  the  fugitive-slave  law  and  the 
Kansas-Nebraska  act.  The  laws  thus  peruiittea  any  citizen  of  Missouri 
to  vote  who  would  swear  that  he  was  at  the  time  of  the  election  an 
inhabitant  of  Kansas,  while  disfranchising  all  of  the  citizens  of  Kansas 
who  could  not  subscribe  to  a  test  oath  committing  theniselves  to  the 
principles  of  the  party  in  power.  A  large  proportion  of  the  citizens 
of  Kansas  did  not  vote  at  the  election,  both  because  they  were  disfran- 
chised by  the  test  oath  and  because  they  believed  the  election  to  be 
held  witnout  authority  of  law. 

The  committee  recommended  that  the  seat  be  dc^clared  vacant. 

The  minority  held  that  the  charges  that  the  legislature  of  Kansas 
was  elected  by  fraud  and  usurpation  were  unfounded.  While  there 
mitjht  have  been  individual  instances  of  violence,  the  majority  of  the 
legislature  were  elected  by  a  majority  of  the  honafide  citizens  of  Kansas. 
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The  spirit  of  the  organic  act  of  the  Territory  justified  the  governor  in 
fixing  the  date  for  the  special  election,  and  it  was  still  more  clearly 
made  his  duty  by  the  spirit  of  the  act  of  1817.  The  objection  to  the 
election  on  this  score  was  technical,  and  not  of  the  sort  that  ought  to 
l)e  addressed  to  a  tribunal  like  the  House  of  Representatives. 

The  House,  by  a  vote  of  DO  to  85,  tabled  the  resolution  reported  by 
the  c(mimittce,  which  left  Mr.  Whitfield  in  his  seat.  The  only  debate 
on  this  case  was  u{X)n  the  swearing  in  of  the  Delegate  when  he  first 
apT)eared. 

[1  Bart,  215-222.] 
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THIBTY-FIFTH  C0HOBE88,  1857-1859. 

Committee  on  Elections. 

Mr.  Harris,  Illinois,  Mr.  Phillips,  Pennsylvania, 

BoYCE,  South  Carolina,  Gelmeb,  North  Carolina, 

Washburn,  Maine,  TjAMAr,  Mississippi, 

Stevenson,  Kentucky,  Wilson,  Indiana, 

Mr.  Clark,  Connecticut 

In  the  second  session,  Messrs.  Wright,  of  Tennessee,  and  Cava- 
lugh,  of  Minnesota,  in  place  of  Messrs.  Phtllifs  and  Harris. 


NAUGH 


Cases. 


(1)  Clement  L.  Vallandigham  vs.  Lewis  D.  Camobell,  Ohio. 
(2^  HeniT  P.  Brooks  vs.  Henry  Winter  Davis,  Maryland. 

(3)  W.  W.  Phelps  and  James  M.  Cavanaugh,  Minnesota. 

(4)  Alpheus  G.  Fuller  vs.  W.  W.  Kingsburjs  Minnesota  Territory. 

5)  Wm.  Pinkney  Whyte  vs.  J.  Morrison  Itirris,  Maryland. 

6)  Bird  B.  Chapman  vs.  Fenner  Ferguson,  Nebraska. 

(1)  Vallandigham  vs.  Campbell. 

Appli<;ation  for  further  time  to  take  testimony  refused.  lUegal 
voteM,  No  majority  report.  First  minority  report  for  cmitesta/nt;  sec- 
ond minority  Tei>ort  for  contestee;  third  minority  report  to  vaxiote  seat. 
ContiHtayit  seated. 

Majority  report  on  preliminary  question  by  Mr.  Harris;  minority 
report  by  Mr.  Wilson. 

Fii-st  report  on  main  case  by  Mr.  Lamar;  second  report  by  Mr. 
Gilmer;  third  report  by  Mr.  Harris. 

Contestee  applied  to  the  committee  to  recommend  that  time  be  given 
to  take  further  testimony.  The  committee  reported  that  the  main 
grounds  on  which  the  application  was  based  seemed  to  be  that  con- 
testee, having  been  a  member  of  the  previous  House,  had  been  unable 
to  attend  at  tne  taking  of  testimony,  and  that  contestant  had  occupied 
the  whole  of  the  sixty  days,  leaving  no  time  for  contestee.  The  com- 
mittee found  that  the  first  ground  furnished  no  valid  excuse,  as  the  law 
?lainly  contemplated  that  the  parties  might  be  represented  by  agents, 
he  second  ground  was  also  insufficient,  for,  while  the  law  prevented 
either  party  from  taking  testimony  in  two  places  at  once,  it  did  not 
prevent  both  parties  from  taking  testimony  at  the  same  time. 

The  minority  recommended  that  the  extension  be  granted.  The 
contestant  had  occupied  the  whole  time,  in  some  cases  taking  testimony 
in  two  places  at  once,  so  that  he  had  utilized  seventy-five  days  within 
the  sixty  days,  while  contestee  had  only  been  able  to  use  ten  days. 
At  the  close  of  the  sixty  days  contestee  had  proposed  that  both  parties 
continue  to  take  testimony,  waiving  the  objections  of  time,  but  con- 
testant had  refused,  and  no  course  was  left  to  contestee  but  to  make 
application  to  the  House  when  in  session. 

The  House,  by  a  vote  of  114  to  101,  refused  to  extend  the  time. 
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On  the  main  case  the  committee  were  unable  to  agree.  Four 
members  agreed  to  the  report  of  Mr.  Lamar  for  contestant,  four  to 
the  report  of  Mr.  (Jilmer  for  contestee,  and  Mr.  Harris,  the  chairman, 
recommended  that  the  seat  be  declared  vacant.  The  Hoase  adopted 
the  conclusions  of  Mr.  Lamar's  report. 

There  were  a  number  of  technical  ijuestions  raised  in  regard  to  the 
evidence  of  contestant.  It  was  objected  that  the  notice  was  insuffi- 
cient, in  not  giving  the  names  of  the  voters  objected  to,  but  the  tirst 
minoritv  held  that  it  was  sufficient  to  designate  them  by  the  class  to 
which  they  belonged.  The  only  evidence  of  the  whole  vote  as  returned 
was  an  abstract  of  votes  from  the  secretary  of  st-ate's  office,  which  was 
procured  after  the  expiration  of  the  sixty  days.  But  it  was  held  that 
such  documentary  evidence  as  proved  itself  might  \>p  presented  at  any 
time.  The  fact  that  the  voters  objected  to  voted  was  proved  by  oral 
testimony,  and  it  was  objected  that  the  ik)11  books  should  have  been 
put  in  evidence.  But  the  poll  l)ooks  in  Ohio  were  not  records,  and 
there  was  no  provision  for  obtaining  copies  of  them.  In  anj'  case  they 
would  be  only  a  part  of  the  evidence  necessarj'^  to  establish  the  fact  of 
voting,  as  there  must  be  other  evidence  of  identity.  In  accordance 
with  the  decision  in  the  New  Jersey  case,  parol  evidence  alone  might 
be  received  in  the  absence  of  the  poll  books.  The  first  uiinoritv  also 
held  that  the  declarations  of  voters  as  to  their  qualifi(*ations  and  how 
they  voted  might  be  admitted.  This  was  the  settled  rule  in  England, 
ana  had  nearly  always  been  followed  by  Congress.  It  was  not  so 
much  an  exception  to  the  general  rule  in  regard  to  hearsay  testimony, 
as  it  was  based  on  the  fact  that  the  voter  whose  vote  was  objected  to 
was  himself  a  party  to  the  proceedings. 

According  to  the  returns  the  sitting  member  had  a  majority  of 
19  votes.  Three  or  four  l)allots  were  counted  for  both  sides  ^^'llich 
had  been  rejectc^d  for  various  reasons  by  the  officers  of  election.  A 
number  of  votes  were  also  deducted  from  each  side  as  having  been 
cast  by  minors,  persons  of  unsound  mind,  aliens,  and  nonresidents  of 
the  ward,  townsnip,  county,  or  State;  but  the  main  contention  was 
in  regard  to  1(1  votes  alleged  to  have  been  cast  for  the  contestee  by 
persons  of  color.  The  tirst  minority  found  that  these  persons  were 
disqualified  under  the  constitution  of  Ohio,  and  that  the  proof  was  con- 
clusive that  15  of  them  voted  for  the  sitting  mem})er.  They  claimed 
to  be  more  than  half  white,  and  hence  to  }>e  "'  white"  within  the  mean- 
ing of  the  Constitution;  but  it  was  held  that  persons  having  a  visible 
admixture  of  African  blood  were  not  white,  and  that  they  also  came 
within  the  scope  of  the  Dred  Scott  decision  declaring  them  not  to  be 
citizens  of  the  United  States.  There  was  direct  testimonv  that  part 
of  them  voted  for  the  sitting  member,  and  the  fact  that  the  right  of 
all  of  them  to  vote  was  sustained  by  the  friends  of  sitting  member  at 
th(»  polls  and  strongly  opposed  by  those  of  contestant  was  circum- 
stantial evidence  such  as  had  always  been  received  to  show  how  a  vote 
was  cast.  Deducting  the  votes  according  to  the  findings  of  the  firat 
minority  would  give  contestant  a  majorit}'  of  23  votes,  or  if  those 
votes  in  regard  to  which  the  only  evidence  was  the  declarations  of  the 
voters  were  not  included  his  majority  would  be  14.  This  minority 
therefore  recommend<»d  resolutions  declaring  contestant  elected. 

The  second  minority  held  that  no  case  was  made  out  for  the  con- 
testant, either  on  the  j)leadings  or  the  evidence.  The  notice  of  conteM 
was  insufficient  in  that  it  alleged  no  facts  which,  if  proved,  would 
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justify  giving  the  seat  to  the  contestant.  The  only  ground  relied  on 
seemed  to  be  the  admission  or  exclusion  of  voters,  and  the  only  way  in 
which  such  a  ground  could  be  particularly  specified  was  by  naming  the 
voters  and  the  legal  objection  to  their  admission,  which  was  not  done. 
There  was,  further,  no  allegation  that  any  particular  number  of  votes 
was  returned  for  either  party  or  that  contestee  received  on  the  returns 
any  particular  majority,  and  hence  there  was  no  way  of  knowing, 
without  going  be^'ond  the  facts  alleged  in  the  pleadings,  whether  the 
illegal  voters  were  sufficient  to  overcome  the  returned  majority. 

Similarly,  there  was  no  way  from  the  evidence  of  knowing  how  many 
votes  were  cast  for  either  party  or  what  majority  the  contestee 
received.  The  only  attempt  at  proof  was  the  abstract  of  votes,  which 
was  introduced  long  after  the  legal  time  and  after  the  House  had 
refused  to  receive  any  additional  testimony.  The  law  of  1851  con- 
tained provisions  in  regard  to  documentary  as  well  as  oral  testimony, 
and  hence  its  limiting  provisions  applied  to  both;  and  this  state- 
ment, even  if  put  in  in  time,  would  not  be  evidence  of  the  votes  cast. 
The  original  evidence  of  the  casting  of  the  votes  was  the  poll  books, 
which  were  not  introduced.  This  abstract  was  merely  an  abstract  of 
the  contents  of  other  abstracts  purporting  to  be  based  on  the  poll  books. 
The  poll  books  were  a  record,  a'na  their  contents  could  only  be  proved 
by  copies. 

"  These  poll  books  were  the  written  official  evidence  of  the  fact  of  the 
casting  of  the  votes,  and  until  they  were  introduced  or  their  destruc- 
tion proved  no  secondary  evidence  of  the  fact  could  be  received. 

But  waiving  all  these  points,  a  detailed  examination  of  the  individ- 
ual votes  att^ked  would  show  a  majority  for  the  sitting  member  of 
at  least  16  votes.  The  second  minority  tnerefore  recommended  reso- 
lutions declaring  contestee  elected. 

The  chairman  of  the  committee,  Mr.'  Harris  (this  report  is  not  given 
in  1  Bart.),  was  unable  to  reach  a  decision  between  the  parties,  and 
favored  sending  the  case  back  to  the  people  for  a  new  election.  De- 
ducting only  such  votes  as  there  was  clear  and  convincing  proof  against, 
the  raa]ority  of  the  sitting  member  would  be  22  votes.  There  were 
73  other  votes  which  the  contestant  claimed  were  sufficiently  proved, 
but  the  proof  seemed  to  be  conclusive  as  to  only  8  of  them.  Six  others 
were  attacked  by  proof  strongly  tending  to  show  them  illegal,  but  not 
conclusive.  The  proof  in  regard  to  the  remainder  was  insufficient. 
Contestant  had  thus  not  conclusively  established  his  right  to  the  seat, 
but  the  evidence  produced  almost  a  conviction  that  he  was  elected.  In 
deciding  between  the  two  claimants  the  House  would  be  almost  as 
likely  to  decide  wrong  as  right,  to  whichever  claimant  it  assigned  the 
seiit.  It  seemed  to  be  more  just  in  a  case  like  this  to  regard  the  parties 
as  on  an  egual  footing  I'ather  than  to  hold  the  presumptions  strongly 
in  favor  or  the  returned  member,  and  when  the  House  could  not  reel 
certain  which  one  was  elected  the  fairest  course  would  be  to  remit 
the  election  to  the  people  for  a  new  trial. 

The  House  after  a  Jong  debate  seated  the  contestant  bv  a  vote  of 
107  to  100. 

[1  Bart.,  223-244.  and  Report  No.  380,  first  session  Thirty -fifth  Con^ 
gress,  pp.  22-31.] 
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(2)  Brooks  vs.  Davis. 

Applwation  for  special  irwesUgation  hy  the  Houfte  refused. 

Majority  report  bj'  Mr.  Boyce;  minority  report  by  Mr.  Phillips. 

The  contestant  served  a  notice  of  contest  on  the  returned  member, 
under  the  law  of  1851,  but  no  testimony  was  taken.  The  contestant 
presented  a  memorial  alleging  that  the  seat  of  Mr.  Brooks  ought  to  be 
vacated  on  account  of  the  violence  and  intimidation  prevailing  in  the 
city  of  Baltimore  at  the  time  of  the  election,  but  that  on  ac<x>unt  of  the 
implication  of  the  city  authorities  in  this  disorder,  and  their  conse- 
quent unwillingness  to  protect  witnesses  or  prevent  further  intimida- 
tion, it  would  be  impossible  to  take  the  testimony  under  the  law  of 
1851.  He  petitioned  the  House  for  an  investigation  either  by  the 
House  or  a  committee. 

The  committee  recommended  that  the  petition  }>e  not  granted.  There 
was  no  evidence  presented  to  show  that  the  evidence  might  not  be 
taken  regularly,  and  the  fact  that  in  another  case,  in  the  same  city  and 
involving  the  same  issues,  testimony  was  now  being  quietly  taken 
tended  to  the  contrary  conclusion. 

The  minority  (minority  report  not  given  in  1  Bart.)  held  that  this 
was  not  an  orainary  case  commg  under  the  law,  inasmuch  as  contestant 
did  not  claim  the  seat,  and  was  not,  strictly  speaking,  a  contestant. 
The  allegations  were  so  serious  as  to  demand  investigation,  especially 
as  the  governor  of  the  State,  in  his  message,  had  publicly  oeclared 
that  there  had  been  no  free  expression  of  the  will  of  the  people  in 
Baltimore. 

After  a  brief  debate,  by  a  vote  of  115  to  89,  the  House  refused  to 
grant  the  request. 

(1  Bart.,  245-248,  and  Report  No.  105,  first  session  Thirty-fifth  Con- 
gress, pp.  5-7.] 

(3)  Phelps  and  Cavanaugh. 

Election  of  RepreBeTdatvoea  hefore  the  admnission  of  the  State.  Clavm- 
ants  admitted. 

Majority  report  by  Mr.  Harris;  minority  report  by  Mr.  Gilmer. 

The  Minnesota  enabling  act  provided  that  the  State  should  be  enti- 
tled to  one  Representative  and  as  many  more  as  the  census  should  show 
it  entitled  to.  The  constitution  formed  under  the  enabling  act  provided 
for  the  election  of  three  Representatives  from  the  State  at  large,  and 
the  schedule  provided  for  their  election  at  the  same  time  that  the  con- 
stitution was  submitted  to  the  people  for  nitification.  The  election 
wiis  held,  and  Messrs.  Phelps,  Cavanaugh,  and  one  other  person  were 
elected.  When  the  constitution  was  suTmiitted  to  Congress  for  ratifi- 
cation it  was  changed  so  as  to  provide  for  onlv  two  Representatives, 
and  the  State  was  then  admitted.  Messrs.  Phelps  and  Cavanaugh,  two 
of  the  persons  elected  when  the  constitution  was  adopted,  presented 
their  certificates. 

The  conunitte(>  held  that  the  fact  that  the  election  was  held  before 
the  admission  of  the  State  did  not  invalidate  it. 

The  act  of  admission  into  the  Union,  upon  being  coni?ummated,  relates  back  to 
and  legalizes  every  aot  of  the  Territorial  authorities  exercised  in  pursuance  of  the 
original  authority  conferred. 
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The  fact  that  the  election  was  by  general  ticket  did  not  invalidate  it, 
as  the  second  section  of  the  appoiibionment  act  of  1842  only  applied  to 
that  apportionment,  and  even  where  it  applied  the  House  had  refused 
to  recognize  or  enforce  it.  The  fact  that  the  law  under  which  the 
claimants  were  elected  provided  for  the  election  of  three  Representa- 
tives did  not  render  it  void,  and  the  committee  would  not  consider  the 
question  whether  it  rendered  it  voidable  until  it  was  mised  ]>y  some 
citizen  of  the  State  of  Minnesota.  Only  two  certificates  wore  pre- 
sented, and  the  House  had  no  knowledge  that  more  than  two  persons 
were  elected.  The  question  was  simply  whether  these  two  claimants 
had  a  prima  facie  right  to  be  sworn  in.  As  there  were  no  other  claim- 
ants, and  no  question  was  raised  against  their  election,  provided  any- 
one was  elected,  the  committee  recommended  that  they  be  sworn  in, 
without  prejudice  to  the  right  of  any  jjerson  to  contest  their  seats. 

The  mmority  (minority  report  not  given  in  1  Itert.)  held  that  Rep- 
resentatives could  not  l)e  elected  by  a  State  not  yet  in  existence,  "to 
represent  her  nonentity,"  and  even  if  they  could  the  law  under  which 
this  election  was  held  was  void.  If  there  were  any  precedents  for  the 
admission  of  Delegates  elected  before  the  admission  of  the  States,  they 
were  the  results  of  party  necessity,  and  deserved  only  to  be  expunged 
from  the  journals.  But  even  conceding  this,  it  was  impossible  to  hold 
the  law  in  question  valid.  If  the  election  of  the  claimants  was  held 
under  any  law,  it  was  under  a  law  providing  for  the  election  of  three 
Representatives,  and  an  election  of  only  two  Representatives  would  be 
contrary  to  that  law,  and  void.  But  an  election  of  three  Representa- 
tives was  contrary  to  the  organic  law,  as  ratified  by  Congress,  and  was 
void.  It  was  a  notorious  fact  that  three  persons  were  voted  for  and 
certified  as  elected,  though  only  two  certificates  were  presented.  The 
person  having  the  third  icrom  the  highest  number  of  votes  was  as  much 
elected  as  the  first  two,  and  the  House  had  no  more  authority  to  select 
two  out  of  the  three  than  it  would  have  to  select  between  two  jx^rsons 
having  an  equal  number  of  votes. 

After  a  very  brief  debate,  the  resolutions  presented  by  the  com- 
mittee were  passed,  by  a  vote  of  135  to  63,  and  the  claimants  were 
admitted. 

[1  Bart.,  248-251,  and  Report  No.  408,  first  session  Thirty-fifth  Con- 
gress, pp.  5-11.] 

(4)  Fuller  v.v.  Kingsbury. 

Right  of  delegate  from  MinneHota   Territory  to  sit  after  the  admis- 
sion of  the  State  i/nto  the  Union  a^  a  representative  of  the  port  i<ni  of  tJce 
Territory  not  included  within  t/ie  limits  of  the  State.     Majority  report 
for  sitting  member/  minority  report  for  contestant.     House  vacaftd  the 
seat. 

Majority  report  by  Mr.  Harris;  minority  report  by  Mr.  Gilmer. 

The  Territory  of  Minnesota  had  included  a  large  amount  of  terri- 
tory west  of  the  limits  assigned  to  the  State  of  Minnesota.  At  the 
same  time  that  the  election  was  held  for  members  of  the  Thirty-fifth 
Congress,  in  anticipation  of  the  admission  of  the  State  into  the  Union, 
Mr.  Kingsbury  was  elected  as  Delegate  from  the  Territory  of  Minne- 
sota and  took  his  seat  at  the  beginning  of  the  Congress.  After  the 
admission  of  the  State,  Mr.  Fuller  presented  a  certificate  from  certain 
county  officers,  sealed  with  a  seal  purporting  to  be  the  seal  of  the 
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''TeiTitor}'  of  Dakota."  (no  such  Territory  had  yet  been  organized  by 
Congress),'  certifying  that  he  had  been  elected  as  a  Delegate  from  the 
said  Territory.  It  was  conceded  that  the  so-called  ''Territory  of 
Dakota"  was  the  same  geographical  area  as  that  portion  of  the  Terri- 
tory of  Minnesota  not  included  within  the  limits  of  the  State  of  Min- 
nesota. Mr.  Kingsbury  claimed  the  right  to  retain  his  seat  to  repre- 
sent this  portion  of  the  Territory,  and  the  committee  held  that  he 
possessed  that  right.  The  law  admitting  the  State  of  Minnesota  did 
not  repeal  the  law  organizing  the  Territory  and  depriye  that  portion 
of  the  Territory  not  included  within  the  lhnit*i  of  the  State  of  all  gov- 
ernment. The  cases  of  Paul  Fearing,  from  the  Northwest  Territory, 
and  of  H.  II.  Sibley,  from  Wisconsin  Territory,  had  settled  the  prin- 
ciple that  the  erection  of  pail  of  a  Territory  into  a  State  did  not  yacate 
the  seat  of  the  delegate.  Mr.  Kingsbury  being  entitled  to  the  seat,  of 
course  Mr.  Fuller  was  not,  and  the  committee  reported  resolutions 
sustaining  the  right  of  the  sitting  Delegate. 

The  minority  found  that  the  election  for  Delegate  had  been  an 
entirely  separate  one  within  and  without  the  limits  of  the  new  State, 
and  that  Mr.  Fuller  had  receiyed  the  majority  of  the  votes  cast  out- 
side the  State.  Moreoyer,  Mr.  Kingsbury  was  not  a  resident  of  the 
portion  of  the  Territory  he  sought  to  represent.  The  minority  recom- 
mended seating  the  contestant. 

The  debate  in  the  House  turned  on  the  question  whether  the  Terri- 
tory of  Minnesota  still  exisU^d  after  the  admission  of  the  State;  it 
being  apparently  conceded  that  if  any  such  Territory  existed,  Mr. 
Kingsbuiy  had  the  right  to  represent  it.  The  House  finally  passed 
the  following  resolution,  by  a  vote  of  102  to  80: 

Jienolvedj  That  the  arlmission  of  the  State  of  Minnesota  into  the  Union  with  the 
boundaries  prescribed  in  the  act  of  admission  oiwrates  as  a  dissolution  of  the  terri- 
torial or^nization  of  Minnesota;  so  that  so  mucn  of  the  late  Territory  of  Minnesota 
as  lies  without  the  limit*?  of  the  present  State  of  Minnesota  is  without  any  distinct, 
legally  organized  government,  and  the  people  thereof  are  not  entitled  to  a  Delegate 
in  Congress  until  that  right  is  conferred  upon  them  by  statute. 

[1  Bart,  251-257.] 

(5)  Whyte  rs,  Harris. 

Violence  and  intimulation,^'  illegal  voteJi,  Majority  report  to  vacate 
seat;  inininntu  report  for  contest ee.  Tlw  lIoMse  laid  tJu^  w^hole  subject 
on  the  tahle. 

Majority  report  by  Mr.  Harris;  minority  report  by  Mr.  Wilson. 

This  ease  arose  out  of  the  disturbances  in  Baltimore  attendant  upon 
the  ^'American  party"  agitation.  There  had  been  disturbances  at 
two  or  three  previous  local  and  State  elections,  which  had  excited 
great  attention,  and  on  account  of  which  the  goyernor  of  the  State  had 
called  out  the  military  force  to  aid  in  preserying  the  peace  at  this 
election.  It  was  alleged,  howeyer,  that  in  spite  of  these  exti*aordinary 
precautions,  the  whole  election  was  attended  by  riots  and  yiolence,  and 
that  there  was  no  such  thing  as  a  free  expression  of  the  will  of  the 
people.  The  contestant  seryed  a  notice  of  contest,  in  which  he  alleged 
acts  of  yiolence  and  intimidation  at  each  of  the  precincts  of  the  ais- 
trict;  and  also,  in  some  of  the  precincts,  the  reception  of  large  num- 
bers of  illegal  votes  and  yarious  acts  of  fraud. 

The  committee  called  attention  to  the  unprecedented  character  of 
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the  case,  saying  that  it  was  not  an  ordinary  question  as  to  which  of 
two  candidates  was  legally  elected,  but  ''the  question  involved  is. 
Shall  elections  of  members  to  the  House  of  Representatives  of  the 
United  States  be  free,  fair,  and  open  to  the  whole  body  of  legal  elec- 
tors?" The  committee  quoted  from  the  governor's  message  on  the 
subject,  the  proclamation  of  the  mayor,  ana  the  accounts  given  in  non- 
partisan newspapers  to  show  that  it  was  a  generally  conceded  fact  that 
the  election  in  question  was  marked  by  riots  and  violence.  It  was 
claimed  by  some  that  the  disturbances  were  the  result  of  attacks  by 
members  of  the  American  party  upon  naturalized  citizens,  and  by 
others  that  the  foreign-born  citizens  were  the  aggressors;  but  in  either 
case  the  effe^'t  upon  the  validity  of  the  election  would  be  the  same. 
The  fatal  results  of  the  riots  at  previous  elections  had  left  the  city  in 
a  stiite  of  alarm,  and  the  rioters  at  this  election  took  advantage  of  this 
feeling  and  were  largely  able  to  exercise  the  same  intimidation  as  at 
previous  elections  without  the  necessity  of  resorting  to  the  same 
degree  of  violence.  An  abstract  of  all  the  testimony  was  given,  show- 
ing at  each  precinct  the  presence  of  large  bodies  of  excited  men,  who 
Ere  vented  tne  Democratic  challengers  from  acting  and  intimidated 
democratic  voters,  especially  those  of  foreign  birth,  from  approach- 
ing the  polls.  Individual  ca«es  of  assault  were  shown  at  most  of  the 
polls.  The  Avitnesses  for  the  sitting  member,  on  the  other  hand,  tes- 
tified that  the  election  was  much  quieter  than  usual  and  that  the  push- 
ing and  shouting  around  the  polls  was  not  such  as  to  prevent  anyone 
from  voting  who  desired  to  do  so. 

The  tickets  used  by  the  American  Party  were  distinguished  by 
having  red  stripes  on  the  backs,  so  that  it  could  easily  be  known  for 
whom  a  voter  voted.  The  committee  were  of  the  opinion  that  the 
requirements  of  the  laws  of  Maryland  that  the  election  should  be  ''  by 
ballot"  implied  a  secret  ballot,  and  that  such  marks  as  these  practi- 
cally rendered  the  election  a  rh*a  voce  one,  and  were  in  violation  of 
the  law.  These  tickets  greatly  aided  the  intimidation,  by  ena))ling 
the  rioters  to  know  whom  to  intimidate. 

The  contestant  claimed  to  have  shown  a  very  large  number  of  illegal 
votes  and  to  have  established  his  right  to  the  seat,  but  his  testinion}'^ 
was  inconclusive,  and  the  committee  did  not  give  it  much  discussion. 
They  held,  however,  that  the  whole  election  should  >)e  held  void  for 
rioting  and  intimidation.  A  large  number  of  English  cases  was  cited 
where  the  election  had  f)oen  avoided  for  riot,  ev(Mi  where  the  return- 
ing officer  had  been  able  to  finish  the  poll  and  ('()mj)ly  with  the  pro- 
visions of  the  writ.  Then^  had  fortunately  been  but  two  cases  in  the 
House  of  Representatives  (Trigg  /\s'.  Preston,  and  Biddle  and  Richard 
VH,  Wing,  C.  &  H.,  7S,  504)  in  which  such  a  charge  had  ever  been 
made,  and  as  the  charge  had  not  been  (vstablished  in  either  of  tliese 
cases,  there  were  no  precedents  as  to  the  effect  of  such  a  charge^  if 
esta))lished.  But  the  committee  held  that  there  could  be  no  such  thing 
as  an  elvctlon  unless  all  the  voters  vvci'c*  free  to  vote. 

An  flection  ia  the  frw  choice,  ])y  thf>se  who  liave  the  ri^lit  to  make  it,  ana  wno 
det<ire  and  seek  to  make  it,  unconipelle<i,  unawed,  and  unintimi<iated. 

There  had  been  no  such  election  in  this  case,  and  the  committee 
therefore  reported  a  resolution  declaring  the  election  void  and  the  seat 
vacant. 

The  minority  held  that  the  contestant  had  failed  either  to  make  out 
his  own  case  or  to  destroy  the  validity  of  the  election.     The  notice  of 


158  DIGEST    OF    CONTESTED    ELECTION    CASES. 

contest  was  plainly  insufficient;  it  did  not  even  indicate  the  class  of 
votes  objected  to  as  illegal,  and  most  of  its  specifications  were  extremely 
vague  and  general.  The  allegation  of  ''intimidation  of  voters,"  even  if 
proved,  would  furnish  no  ground  for  vacating  the  election.  The  true 
rule  was  that  laid  down  in  the  case  of  Biddle  and  Richard  rs.  Wing 
(C.  &  H.,  507),  where  it  was  held  that  the  House  would  not  inquire 
into  the  reasons  whv  any  voter  or  class  of  voters  did  not  vote.  The 
allegations  in  regarcl  to  the  stripes  on  the  backs  of  the  ballots  were 
immaterial,  as  there  was  nothing  in  the  laws  of  Maryland  preventing 
such  marks,  and  the  practice  seemed  to  have  originated  with  contest- 
ant's party.  The  complaint  that  the  judges  of  election  received  "hun- 
dreds of  ballots"  which  they  did  not  deposit  in  the  boxes  was  not  l)orne 
out  by  the  testimony.  In  one  precinct  there  were  11  intoxicated  men 
who  were  not  entitled  to  vote;  but  they  were  raising  a  disturbance, 
and  the  judges  of  election,  to  avoid  trouole,  pretendea  to  receive  their 
ballots,  but  did  not  deposit  them  in  the  boxes.  The  uresence  of  a 
cannon  at  one  of  the  polls  was  not  significant,  as  it  had  been  at  the 
same  place  for  years,  and  was  used  for  Fourth  of  July  celebrations. 
It  was  only  fired  twice  on  the  day  of  election,  and  then  without  ball, 
and  at  a  time  when  no  voters  were  approaching  the  polls. 

The  evidence  by  which  contestant  attempted  to  establish  his  own 
right  to  the  seat,  and  the  names  and  number  of  the  alleged  illegal  or 
intimidated  voters,  was  wholly  hearsay,  and  hence  inadmissible.  Ille- 
gal voting  was  sought  to  be  shown  by  comparing  the  number  of  votes 
returned  with  the  number  of  vote^  cast  at  former  elections,  or  the 
estimates  of  witnesses  as  to  the  number  of  legal  voters  resident  in  the 
precincts,  but  the  evidence  was  fully  contradicted.  Lists  of  names 
found  on  the  poll  books  of  this  elec^tion,  and  not  on  those  of  previous 
elections,  were  shown  to  persons  who  testified  that  they  did  not  know 
the  voters,  but  the  testimony  was  of  a  very  unsatisfactory  sort,  and 
the  increase  in  the  vote  was  accounted  for  by  other  witnesses.  Large 
lists  of  names  were  put  in  evidence,  purporting  to  be  lists  of  pei'sons 
who  were  intimidated  from  voting,  but  the  best-proved  of  them  only 
showed  that  the  witness  had  been  told  of  the  alleged  fact  by  the 
voters  or  their  friends,  and  most  of  the  lists  did  not  even  have  this 
proof.  They  were  gathered  b}'  a  large  number  of  persons,  and  then 
put  in  evidence  by  the  person  who  consolidated  the  lists,  few  or  none 
of  the  original  makers  of  the  lists  l)eing  called. 

In  regard  to  the  alleged  violence  at  the  polls,  the  minority  could 
find  no  case  in  which  an  election  had  been  declared  void  for  this  reason, 
unless  the  violence  was  such  as  to  interfere  with  the  election  and  pre- 
vent the  ascertainment  of  the  result.  The  testimony  of  the  contestant 
in  this  case  was  very  loose  and  general,  and  when  examined  in  connec- 
tion with  the  contradicting  testimony  it  failed  to  show  any  such  con- 
dition of  extreme  violence  as  claimed  in  the  majority  report.  There 
was  no  pretense  that  the  officers  of  election  were  not  able  to  canvass 
the  vote  peaceably  and  correctly.  The  specific  instances  of  assault 
shown  in  the  testimony  were  very  few.  In  this  whole  election  there 
was  no  person  killed,  shot,  or  seriously  injured;  two  persons  were 
stuck  With  a  darning  needle,  two  had  teeth  knocked  out,  one  was 
thrown  over  the  crowd  by  the  heels,  and  eight  were  struck.  The  tes- 
timony attempting  to  show  more  numerous  cases  of  assault  broke 
down  upon  cross-examination. 

It  was  an  unfortunate  fact  that  there  were  often  disturbanc(»s  ut  the 
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polls  in  city  elections,  and  if  the  partisan  accounts  of  occurrences  at 
many  other  elections  were  to  be  taken,  doubtless  as  good  ground  for 
vacating  them  could  be  shown  as  in  this  case. 

Let  ufl  once  establish  the  precedent  that  Representatives  are  to  be  unseated  and 
the  will  of  the  people,  especially  when  expressed  by  lar^  majorities,  overruled 
because  of  violence  at  the  polls,  and,  while  it  will  put  all  our  city  elections  in  the 
power  of  the  riotous  and  rowdy,  it  will  inaugurate  a  new  rule  as  to  future  cases  as 
uni^ound  in  principle  as  it  will  be  bitter  in  its  fruits. 

The  House,  by  a  vote  of  106  to  97,  laid  the  whole  subject  on  the  table. 
There  was  no  debate  on  the  merits  of  the  question. 

[1  Bart,  257-267,  and  Report  No.  538,  first  session  Thirty-fifth  Con- 
gress, pp.  1-57  (large  parts  of  both  reports  omitted  in  1  Bartlett).] 

(6)  Chapman  vs,  Ferguson. 

Application  for  time  to  take  further  testhnony  granted.  Irregular' 
ities;  frauds.  Majority  report  for  contestant;  minority  report  for 
contestee.     House  laid  the  whole  subject  on  the  table. 

Preliminary  report  by  Mr.  Harris;  majority  report  by  Mr.  Wilson; 
minority  report  by  Mr.  Boyce. 

Notice  of  contest  and  answer  were  served,  but  the  contestant  did 
not  give  notices  of  intention  to  take  any  testimony  until  more  than 
half  the  legal  time  had  expired  and  until  the  contestee  had  gone  to 
Washington.  Notices  were  then  left  at  the  contestee's  usual  place  of 
abode,  and  testimony  was  taken  by  contestant.  The  contestee  made 
aflBdavit  that  he  knew  nothing  of  the  testimony  until  he  saw  it  printed. 
The  committee  were  of  the  opinion  that  the  contestee  erred  in  not  hav- 
ing an  attorney  to  represent  nim  in  the  Territory,  and  if  the  interests 
of  the  contestant  ana  contestee  were  alone  concerned  they  might  not 
have  reached  the  conclusion  they  did;  but,  as  the  question  to  be  deter- 
mined was  the  choice  of  the  people,  they  recommended  an  extension 
of  sixty  days  in  which  to  take  testimony.  The  House  agreed  to  the 
resolution  recommended. 

After  the  testimony  had  been  taken  the  committee  reported  that  the 
contestee's  majority  on  the  face  of  the  returns  was  57,  but  after  count- 
ing for  both  parties  certain  precincts  and  votes  rejected  for  irregu- 
larities his  majority  would  be  51.  This  majority  was  overcome  and 
a  majority  shown  for  contestant  by  rejecting  illegal  votes  cast  at  two 
precincts  and  throwing  out  a  third.  At  the  first  two  precincts  the 
evidence  showed  that  the  number  of  votes  cast  was  very  much  in*excess 
of  the  number  of  residents.  In  one  of  the  precincts  the  judges  were 
not  sworn,  and  in  the  other  the  names  ^'Oliver  Twisf  and  '' Samuel 
Weller"  appeared  on  the  poll  book;  and  there  was  other  evidence  of 
fraud  which  the  committee  thought  would  justify  throwing  out  the 
precincts,  but  they  chose  only  to  reject  the  illegal  votes.  At  the  third 
precinct  there  were  returned  401  votes,  all  but  4  for  the  contestee. 
The  poll  was  kept  open  long  after  the  legal  hour.  Shortly  before  the 
legal  hour  for  closing  one  of  the  judges  announced  that  only  271  votes 
were  then  polled,  and  between  8  and  9  o'clock  in  the  evening  he 
announced  tnat  only  373  votes  were  then  polled.  A  witness  testified 
to  having  seen  one  j)erson  vote  four  or  five  times.  An  old  resident 
was  unfamiliar  with  most  of  the  names  on  the  poll  list.  At  the  next 
election  only  one-third  as  many  votes  were  cast.  The  judges  of  elec- 
tion were  sworn  by  a  notary  public,  who,  in  Nebraska,  was  not  author- 
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ized  to  administer  oaths  in  such  eases.  The  eommittee  rejected  the 
whole  poll,  but  held  that  if  this  should  not  be  done  the  fraudulent 
votes  and  those  cast  after  the  legal  hour  were  sufficient  in  number  to 
give  contestant  the  seat. 

The  minority  rested  their  case  on  this  precinct,  as,  unless  it  was 
rejected,  the  contestee's  majority  could  not  be  overcome.  There  were 
only  15  voti»H  received  after  6  o'clock.  The  voters  were  legal  voters; 
hut  the  minority  deducted  their  votes,  as  also  the  votes  of  *•' Oliver 
Twist''  and  ''Samuel  Weller"  in  another  precinct. 

In  th(^  debate  the  point  was  strongly  pressed  that  the  evidence  relied 
on  by  (H)ntestant  was  that  taken  during  the  first  sixty  days,  and  was 
henc(»  t'x  parti*;  most  of  it  was  also  hearsay.  The  rebutting  evidence 
of  contostec*.  was  regularly  taken  and  cross-examined  and  entitled  to 
UHich  more  credit. 

T\\\}  House,  after  a  short  debate,  laid  the  whole  question  on  the  table 
by  a  vote  of  9i)  to  98. 
1  Bai-t.,  267-275.] 
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THntTT-SIXTH  CONGRESS.  1859-1861. 

Committee  on  Elections, 

Mr.  Gilmer,  North  Carolina,  Mr.  Stevenson,  Kentucky, 

Dawes,  Massachusetts,  Gartrell,  Georgia, 

Campbell,  Pennsylvania,  Stratton,  New  Jersey, 

BoYCE,  South  Carolina,  McKnight,  Pennsylvania, 

Mr.  Marston,  New  Hampshire. 

Ccises, 

(1)  William  A.  Howard  vs,  George  B.  Cooper,  Michigan. 

(2)  A.  J.  Williamson  vs,  D.  E.  Sickles,  Neio  York, 

(3)  Samuel  G.  Daily  vs.  Experience  Estabrook,  Nebrciska  Territory. 

(4)  Francis  P.  Blair,  jr.,  vs.  J.  Richard  Barrett,  Missouri. 

(5)  James  S.  Chrisman  vs.  William  C.  Anderson,  Kentucky. 

(6)  William  G.  Harrison  vs.  Henry  Winter  Davis,  Maryland. 

(7)  William  P.  Preston  vs.  J.  Morrison  Harris,  Maryland. 

(1)  Howard  vs.  Cooper. 


Application  fo^*  further  time  to  take  testim/my  refused.  Irregvlari' 
tic-^j'  violence  and  intimidation;  illegal  and  fraudulent  votes.  Majors- 
it  y  repf/rt  for  contestant;  minority  report  for  contestee.  Contestant 
Hi  o  ted. 

Majority  report  on  preliminary  question  by  Mr.  Campbell;  minority 
report  by  Mr.  Stevenson. 

Alajority  report  on  main  case  by  Mr.  Gilmer;  minority  report  by 
Mr.  Gartrell. 

Notice  of  contest  and  answer  were  duly  served,  but  contestant  did 
not  take  his  testimony  until  the  last  few  days  of  the  sixty  days,  and 
took  his  most  important  testimony  on  the  last  day.  The  contestee 
took  no  testimonv,  but  on  the  meeting  of  Congress  presented  ex  parte 
affidavits  impeaching  the  character  of  one  of  contestant's  witnesses 
and  contradicting  the  testimony  of  others,  and  asked  that  these  affida- 
vits 1)0  received  as  evidence  or  that  he  be  given  time  to  take  the  testi- 
mony of  the  affiants.  The  committee  recommended  that  the  application 
])e  not  granted.  Contestee  had  opportunity  to  take  testimony  during 
the  whole  sixty  days,  and  as  he  nad  ten  days'  notice  of  the  names  of 
witnesses  to  be  examined,  he  was  free  to  procure  testimony  to  impeach 
them.  To  allow  an  extension  simply  because  contestant  had  taken 
testimony  during  the  latter  part  of  his  time,  and  whc^re  the  failure  of 
contestee  to  take  testimony  was  due  to  his  own  laches,  would  be  vir- 
tually to  rei>eal  the  law,  and  the  committee  could  not  recommend  it. 

The  minority  (minority  report  not  given  in  1  Hart.)  reconnnended 
that  the  extension  be  granted.  The  case  should  not  be  decided 
on  the  testimony  of  witnesses  who  could  be  impeached,  and  whose 
testimony  was  taken  on  the  last  day  of  the  sixty  days,  when  contestee 
had  no  opportunity  to  impeach  or  rebut  it.  Cont(\stee  could  not  have 
presumed  that  witnesses  would  swear  falsely,  and  it  would  not  have 

H.  Doc.  610 11 


162  DIGEST   OF    CONTESTED   ELECTION    CASES. 

been  proper  for  hiin  to  have  introduced  impeaching  testimony  until 
after  the  witnesses  had  testified. 

The  House,  by  a*  vote  of  89  to  79,  refused  to  grant  the  extension 
asked  for. 

On  the  main  content  the  committee  reported  in  favor  of  seating  the 
contestant.  The  returned  majority  of  the  cont<3stee  was  overcome  by 
throwing  out  certain  precincts  for  irregularities  and  a  number  of 
fraudulent  and  illegal  votes.  There  were  disturbances  at  the  polls  in 
one  precinct,  but  the  committee  were  doubtful  as  to  the  propriety  of 
throwing  out  the  poll  on  this  account,  and  allowed  it  to  stand. 

The  Fourth  Ward  of  the  city  of  Detroit  was  thrown  out  for  irregu- 
larities. The  alderman  of  the  ward  was  e.n  officio  an  inspector,  but  he 
did  not  act  during  the  dav,  and  another  inspector  was  chosen  by  the 
voters.  In  the  evening  the  alderman  officiated  at  the  counting  of 
the  vote.  He  was  not  sworn.  It  seems,  also  (the  irregularities  are  not 
clearly  stati>d  either  in  the  reports  or  debates),  that  the  tickets  for 
the  city  election  and  for  the  Congressional  election  were  deposited 
in  the  same  box;  being  folded  when  deposited  it  would  have  been  easy 
for  the  voter  to  have  cast  two  ballots  of  the  same  sort. 

The  minority  quoted  testimony  in  regard  to  this  ward,  and  held 
that  the  irregularities  were  not  such  as  to  justify  its  rejection. 

The  election  at  Grosse  Point  was  held  at  the  house  of  one  Wilson, 
according  to  the  official  notice.  The  contestant  claimed  that  under 
the  law  it  should  have  been  held  at  the  house  of  one  B3ine,  2  miles 
distant.  Both  parties,  and  the  majority  and  minority  of  the  commit- 
tee, seem  to  have  assumed  that  if  the  election  was  held  in  the  wrong 
lace  it  was  void.  The  law  was  somewhat  obscure,  but  the  majority 
(^Id  that  the  election  should  have  been  held  at  Kline's  house,  and  was 
conse(|ucntly  void.  The  minority  held  that  it  was  proj)erly  held  at 
Wilson's  house. 

The  vote  of  the  township  of  Van  Buren  was  thrown  out  bv  the  com- 
mittee on  the  ground  that  only  two  inspectors  officiated,  while  the  law 
requirinl  three.  There  is  no  mention  of  this  irregularity  in  the 
minority  report. 

The  committee  also  deducted  106  illegal  and  fraudulent  votes.  Fifty- 
eight  of  these  were  of  voters  who  were  taken  into  a  ward  ten  days  before 
the  election  under  an  agreement  to  furnish  them  board  and  drinks  if 
they  would  vote  the  Dc^nocratic  ticket.  The  committee  held  that  ten 
days'*  pr(»sence  in  a  wai'd  under  such  circumstances  did  not  constitute 
the  residence  ro([uired  by  law.  Scmu^.  of  these  men  had  l>een  in  jail  in 
C.'anada  during  part  of  i\\i\  ten  days,  and  so  did  not  have  the  required 
len<^th  of  residence  even  of  this  sort. 

1  he  minority  sustained  the  legality  of  most  of  these  votes,  and  disa- 
greed with  the  conclusions  of  the  majority  in  regard  to  other  individ- 
ual votes. 

NeithiU'  minority  report  is  given  in  1  Bartlett. 

Tlie  House,  by  votes  of  97  to  77  and  92  to  71,  passed  the  resolutions 
declaring  contestee  not  elected  and  contesUmt  elected. 

[1  Bart.,  275-288,  and  Report  No.  87,  pp.  31-37,  and  No.  445,  pp. 
7-15,  first  session  Thirty -sixth  Congress.] 
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(2)  Williamson  vs.  Sickles. 

Applicatiofi /</r  addUiatial  time  to  take  testimony  granted.  Case  not 
imiae  out. 

Majority  report  by  Mr.  Dawes;  minority  report  by  Mr.  Gilmer. 

The  board  of  canvassers  of  the  county  of  New  1  ork  certified  the 
votes  cast  at  the  Congressional  election  as  having  been  cast  for  "Mem- 
))er  of  Congress"  instead  of  "Representative  m  Congress,"  and  for 
this  reason  the  State  canvassers  refused  to  issue  certificates  of  election 
or  determine  the  result,  but  announced  the  votes  returned  for  each 
candidate.  The  persons  having  received  the  highest  number  of  votes 
pro<'ured  certified  copies  of  this  announcement  or  statement,  and  upon 
the  organization  of  the  House  were  sworn  in  on  these  credentials.  The 
contestant  in  this  case  presented  a  petition  reciting  that  he  had 
emploved  counsel  and  partly  preparea  a  notice  of  contest,  but  that 
as  he  had  l>een  advised  by  counsel  that  he  could  not  proceed  under 
the  law  of  1851  until  there  had  been  some  official  determination  of  the 
result,  he  had  not  served  notice  or  taken  anv  testimony. 

The  committee  reported  that  the  law  or  1851  was  not  absolutely 
binding  on  the  House,  but  was  a  wholesome  rule  not  to  be  departed 
from  without  caiLse.  Cases,  however,  might  arise  which  did  not  come 
within  this  law,  and  in  such  cases  the  parties  must  apply  to  the  House 
itself  for  authority  to  take  any  other  tnan  voluntary  testimony.  Con- 
testant had  acted  in  a  hona  iide  belief  that  this  was  such  a  case,  and 
whether  it  was  or  not,  the  House  might  exercise  the  discretion  given 
in  the  law  and  allow  supplementary  evidence  to  be  taken.  The  disad- 
vantages arising  from  tne  delay  were  all  with  the  contestant  and  not 
with  the  sitting  member. 

The  minority  held  that  the  contestant  should  have  proceeded  under 
the  law,  which  was  ^'obligatory  alike  upon  the  House,  the  committee, 
and  the  contestant,"  and  should  l)e  followed  in  all  cases  to  which  it 
applied.  The  announcement  of  the  vote  })y  the  State  canvassers  was 
a  cietermination  of  the  result  under  which  the  contestant  might  have 
proceeded.  If  it  was  not  such  a  detenni nation,  then  the  contestee  had 
no  prima  faeievi^hi  to  the  seat;  but  this  (juestion  had  already  been 
settled  by  the  a(!tion  of  the  House  in  admitting  contestee  and  his  col- 
leagues. But  if  this  case  were  conceded  not  to  come  under  the  law  of 
1S51,  the  contestant  had  no  better  claim,  for  in  all  the  cases  decided 
iM^fore  1851  it  had  been  held  that  the  returned  meml)er  was  entitled  to 
a  rcMisonable  notice,  and  no  such  notice  or  any  notice  had  been  given 
in  this  case. 

The  House,  bv  a  vote  of  80  to  G-i,  passed  the  resolution  extending 
the  time.  At  tne  next  session,  the  testimony  having  been  taken,  the 
conmiittee  briefly  reported  that  contestant  had  failed  to  make  out  his 
case. 

[1  Bart.,  288-298.] 

(3)  Daily  vs,  EsTAiiuooK. 

Trregidaritiiia;    illegal   voting,     Rep</rt  for  coyiteatant.      Contest  a  )it 
cat^d. 


He 


Report  by  Mr.  Campbell: 

According  to  the  returns  contestee  had  a  majority  of  300  votes,  })ut 
the  committee  found  that  the  vote  of  three  counties,  part  of  the  vote 
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of  another,  and  one  precinct  in  another  should  be  thrown  out.  This 
would  give  the  majority  to  the  contestant.  The  three  counties  thrown 
out  were  unorganized  counties.  Under  the  laws  of  the  Territory 
unorganized  counties  were  attached  for  election  purposes  to  the  coun- 
ties lying  next  east  of  them,  and  there  were  provisions  whereby  they 
could  organize,  by  a  regular  election  of  county  officers,  under  the 
direction  of  the  county  authorities  of  the  county  to  which  they  had 
been  attached.  The  law  establishing  one  of  the  counties  in  issue  used 
the  word  ''organized,"  and  it  was  claimed  that  this  fact  made  it  an 
organized  county;  but  the  committee  held  that  it  could  not  be  organ- 
ized until  a  regular  election  of  county  officers  had  been  held  under  the 
law.  No  such  election  had  been  held,  but  in  a  convention  or  mass 
meeting  certain  pei^sons  had  been  nominated  whom  the  governor 
afterwards  commissioned  or  appointed.  This  was  not  a  legal  organi- 
zation, and  the  county  not  being  organized  votes  returned  from  it 
directly  to  the  governor  instead  of  to  the  clerk  of  the  next  county 
east  nmst  be  rejected.  It  was  evident  also  that  the  votes  returned 
from  this  county  were  fraudulent.  Nearly  all  of  the  292  votes  returned 
from  it  professed  to  have  been  cast  in  a  settlement  on  the  south  side 
of  the  Platte  River,  and  hence  outside  the  limits  of  the  county.  This 
settlement  contained  too  few  inhabitants  to  havrf  cast  so  many  votes, 
and  there  were  scarcely  any  settlements  or  inhabitants  in  the  county 
itself. 

The  votes  of  two  other  counties  were  also  rejected  as  unorganized, 
but  there  was  also  evidence  in  each  of  these  cases  that  the  votes  were 
fraudulent.  One  of  the  counties  wa^  shown  to  have  no  inhabitants  at 
all.  The  return  of  the  other  was  opened  by  the  governor's  private 
secretary,  and  by  him  returned  to  the  clerk  of  the  organized  county 
to  whicK  this  county  was  attached,  with  instructions  to  return  it  to  the 
governor  with  the  returns  of  that  county.  This  return  was  after- 
wards stolen,  and  there  were  reasons  for  Delieving  it  to  have  been  a 
forgery. 

i  rom  another  county  128  vote^  were  returned.  It  was  in  proof 
that  there  could  not  be  over  60  voters  in  the  county.  A  copy  of  the 
IX)11  book  was  forcif)ly  taken  from  witnesses  by  a  mob  whose  avowed 
object  was  to  prevent  the  exposure  of  fi*aud.  The  original  poll  book 
was  also  stolen.  Witnesses  who  had  seen  it  testified  that  it  was  signed 
by  persons  never  heard  of  in  the  county,  and  contained  the  names  of 
persons  not  known.  The  committee  counted  60  votes  as  the  largest 
number  that  could  have  been  legally  cast. 

One  precinct  was  also  rejected  bi»cause  it  was  on  the  Pawnee  Indian 
Reservation,  which,  by  the  act  of  Congress  organizing  the  Territory, 
was  not  a  part  of  Nebraska  Territory. 

The  contestee  objected  to  the  service  of  more  than  one  notice  of 
conteiit,  but  the  committee  held  that  any  number  of  notices  might  be 
served,  if  thev  were  all  within  the  time  prescribed  by  law.  The  con- 
testee also  objected  that  there  was  no  competent  proof  of  the  result  of 
the  election.  The  evidence  of  the  result  was  an  abstract  of  votes, 
certified  from  the  office  of  the  secretary  of  the  Territory.  It  was 
obtained  without  notice,  and  after  the  contestant's  attorney  had  given 
notice  that  he  would  ''examine  no  more  witnesses."  The  committee 
held  that  the  abstract  was  competent  evidence  and  that,  as  it  was  not 
the  t(\stimony  of  a  witness  and  could  not  be  cross-examined,  notice  was 
not  necessary.     The  contestee  objected  that  this  mode  of  procedure 
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would  deprive  him  of  opportunity  of  provinff  the  al)stract  to  be  false, 
but  tJbe  committee  held  that  as  he  dia  not  allege  that  it  was  false  the 
objection  was  immaterial. 

The  committee  were  unanimous  in  recommending  the  seating  of 
contestant,  and  the  House,  after  a  brief  debate,  adopted  the  resolu- 
tions recommended  without  division. 

[1  Bart.,  299-308.] 

(4)  Blair  vs.  Barrett. 

Irregvlariti^ ;  frauds;  illegal  votes.  Majority  report  for  contest- 
ant; minority  report  for  contestee.     Contestant  seated. 

Majority  report  by  Mr.  Dawes;  minority  report  by  Mr.  Gilmer. 

On  the  face  of  the  returns  (after  correcting  a  clerical  error  in  one 
precinct  return)  the  contestee  had  a  plurality  of  607  votes.  The  con- 
testant claimed  that  this  plurality  was  due  to  fraud,  violence,  and  brib- 
ery, and  to  the  reception  of  a  very  large  number  of  illegal  votes. 

There  was  an  increase  of  some  6,000  votes  in  the  total  number  of  votes 
cast  in  this  district  over  the  number  cast  at  the  next  |)revious  election, 
and  nearly  all  this  increase  was  in  the  vote  of  the  sitting  member,  and 
was  confined  to  seven  or  eight  precincts.     Such  an  mcrease,  unex- 

I)lained,  was  a  very  suspicious  circumstance.  Any  cause  which  could 
egitimately  account  for  so  large  an  increase  would  be  something  well 
known  and  easily  proved,  and  the  fact  that  no  attempt  was  made  to 
do  so  implied  that  it  could  not  be  done.  The  conclusion  was  strength- 
ened by  the  fact  that  at  the  polls  where  the  increase  occurred  there 
were  very  great  irregularities.  In  a  number  of  precincts  it  did  not 
appear  tfiat  the  Judges  were  sworn;  one  judge  could  not  write,  and 
another  was  deaf.  There  were  scenes  of  violence  at  the  polls,  in  which 
some  of  the  judges  took  part.  Proclamations  of  $1.25  lor  a  vote  were 
made  in  the  crowds.  Men  were  employed  on  the  roads  a  few  daj^s 
before  the  election  who  had  never  been  seen  before,  and  who  dis- 
appeared the  dav  after  election.  These  men  and  others  were  per- 
mitted to  vote  without  any  regard  to  the  precautions  required  })y  the 
law  to  prevent  illegal  voting. 

The  committee  rejected  the  votes  of  three  of  these  precincts,  where 
there  was  no  proof  that  the  officers  were  sworn.  The  contestant  had 
charged  in  his  notice  of  contest  that  the  officers  were  not  sworn,  and 
the  conmiittee  held  that  the  burden  was  on  the  contestee  to  prove  either 
that  they  were  sworn  or  that  the  votes  as  returned  were  actually  cast 
by  legal  voters.  According  to  the  precedents  of  Congress  the  failure 
of  the  officers  to  be  sworn  required  the  rejection  of  toe  poll;  but  if  in 
this  case  the  whole  election  had  been  fair  and  regular,  and  it  had 
appeared  that  the  returns  represented  the  actual  choice  of  the  legal 
voters,  freely  expressed,  the  committee  would  have  been  inclined  to 
allow  the  returns  to  stand  on  '^the  principle  that  the  acts  of  officers 
de  facto  are  valid  as  regards  the  public  and  third  persons  who  have 
an  interest  in  their  acts."  But  the  contestee  having  shown  neither 
the  qualification  of  the  officers  nor  the  fairness  of  tne  vote,  but  the 
contrary  appearing,  the  votes  of  these  three  precincts  were  rejected. 

There  was  a  very  large  amount  of  testimony  in  regard  to  individual 
illegal  votes.  Some  of  these  were  nonresidents,  who  had  n-^ver  been 
heard  of  in  the  precincts  before  or  since  the  election.  For  th:^  class  of 
voters  the  evidence  was  necessarily  the  negative  testimony  of  old  resi- 
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donts  of  the  priH'iiK't.s,  corroborated  1)V  the  poll  books  of  fonner  elec- 
tions, etc.  The  disqualification  of  other  voters  was  yhown  h}'  their 
own  testimony  or  that  of  their  friends,  or  bj"  their  own  admissions. 
The  way  in  wliich  each  voter  voted  could  be  easily  ascertained,  as  the 
ballots  were  nunil^red. 

A  lar^e  part  of  the  evidence  on  which  votes  were  rejected  as  illegal 
consisted  of  comparisons  of  the  poll  lists  with  a  city  census  taken  soon 
after  the  election.  The  city  census  takers  were  instructed  to  obtain 
information  as  to  birth,  naturalization,  length  of  residence,  etc.,  and 
when  a  person  appeared  on  the  poll  books  as  voting,  but  the  facts 
stated  in  the  census  returns  showed  him  not  to  be  a  qualified  voter, 
his  vote  was  rejected.  The  committee  held  that  this  census  was  prima 
facte  evidence  of  the  facts  contained  in  it,  and  that  it  was  properly  put 
in  evidence.  Part  of  it  was  sworn  to  bv  the  census  takers  themselves 
and  the  rest  by  persons  who  testified  that  it  was  an  exact  copy  of  the 
census  returns.  In  the  first  case,  it  was  the  ordinar}'  case  of  witnesses 
refreshing  their  memory  by  written  memoranda;  in  the  second  case, 
the  copies  were  examined  copies  and  admissible  under  the  usual  rules 
of  evidence.  These  census  returns  were  corroborated  by  oral  testi- 
moin,  and  also  by  lists  made  out  l)v  old  residents  of  the  precincts 
from  their  own  knowledge. 

V\xn\  the  evidence  the  committee  deducted  663  votes  from  contestee 
and  55  from  contestant.  This  would  make  a  majoritv  of  13  votes 
for  contestant  if  no  precincts  were  rejected.  If  the  three  precincts 
where  the  judges  were  not  shown  to  have  been  sworn  were  rejected 
the  majority  would  be  168.  If  an  ^^ />ar^^  affidavit,  presented  forty 
days  after  the  hearing  before  the  committee,  was  talcen  as  evidence 
that  the  judges  at  one  of  these  precincts  were  sworn,  the  majority 
would  be  184.  In  any  case  the  contestant  had  a  majority  of  the  le^l 
votes,  and  the  connnittee  recommended  resolutions  aeclaring  him 
elected. 

The  minority  presented  a  ver}"  elaborate  report  (not  given  in  1  Bart- 
lett),  holding  that  none  of  the  charges,  except  as  to  a  few  illegal  votes, 
were  made  out,  and  that  contestee  would  have  a  majority  of  610  votes 
after  the  deduction  of  illegal  votes  from  both  parties.  The  charge  of 
bribery  entirely  failed  of  proof  (this  seems  to  nave  been  conceded  by 
the  majority  also),  and  the  charges  of  violence  rested  upon  iusignin- 
cant  occurrences,  magnified  by  the  imaginations  of  witnesses,  who 
})roke  down  when  cross-examined  as  to  the  exact  facts.  The  charges 
of  fraud  and  unfairness  against  the  judges  rested  upon  the  testimony 
of  impeached  witnesses,  who  were  fully  contradicted.  The  increase  in 
the  vote  over  the  previous  election  was  accounted  for  by  the  interest 
m  the  election  of  a  judge  and  local  officers,  and  by  the  recent  natural- 
ization of  manv  foreigners.  The  census,  so  much  relied  on  by  con- 
testant, showed  nearly  8,000  legal  voters  who  did  not  vote. 

The  only  other  issues  were  the  illegal  votes  and  the  alleged  failure 
of  the  officers  of  election  to  be  sworn.  The  evidence  in  regard  to 
illegal  votes  was  largely  hearsay,  often  several  degrees  reraovea.  The 
minorit}'  admitted  only  such  hearsay  testimony  as  rested  on  the  declara- 
tions or  admissions  of  the  voters  themselves,  and  then  only  ''whenever 
they  constituted  a  part  of  the  act  of  voting  or  were  offered  in  cor- 
roboration of  declarations  made  in  reference  thereto."  The  census 
returns  they  considered  as  entirely  insufficient.  The  oixlinance  for 
taking  the  census  did  not  provide  for  gathering  information  in  regard 
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to  the  qualifications  of  voters,  and  information  so  gathered  did  not 
have  whatever  official  character  the  census  might  have  as  to  the  facts 
legally  covered  by  it.  The  census  takers  got  their  information  often 
from  members  of  the  voter's  family  6r  his  neighbors  or  wherever  they 
could.  They  had  no  such  opportunity  of  judging  of  a  voter's  quali- 
fications as  the  election  officers  had,  and  no  authority  to  do  so.  Unless 
the  census  was  taken  on  the  day  of  election  it  could  not  be  evidence 
of  the  person  residing  in  a  precinct,  especially  in  a  city,  where  remov- 
als were  frequent.  And  even  taking  the  census  as  absolutely  correct, 
there  was  no  evidence  at  all  of  the  identity  of  the  persons  named  in 
it  with  the  persons  of  the  same  name  who  voted  and  were  recorded  on 
the  poll  list. 

There  was  no  proof  that  any  of  the  judges  were  not  sworn,  and  the 
contrary  strongly  appeared.  Upon  the  poll  books  of  the  three  pre- 
cincts in  Question  appeared  oaths,  which  were,  perhaps,  irregular.  In 
one  case  the  names  of  all  three  judges  were  named  in  the  body  of  the 
oath,  but  only  two  were  signed;  in  another  none  were  signed;  in  another 
the  certificate  of  the  judge  administering  the  oaths  was  under  the  oath 
of  the  clerks,  but  it  was  evidently  intended  to  apply  to  both.  But  as 
the  law  of  Missouri  only  required  the  judges  to  take  the  oath,  and  did 
not  require  them  to  subscribe  it,  these  omissions  were  immaterial.  And 
even  if  the  judges  had  not  been  sworn,  they  were  officers  defacto^  and 
in  recent  decisions  in  New  York  and  Pennsylvania  the  principle  that 
the  acts  of  such  officei's,  affecting  third  parties  and  the  public,  were 
valid,  had  been  applied  to  unsworn  election  officers.  The  precedents 
of  Congress  were  said  to  be  the  other  way,  but  the  minority,  in  an 
elaborate  review  of  all  the  cases,  showed  that  affirmative  prooi  of  the 
neglect  or  refusal  of  the  officei^s  to  talie  the  oath  had  always  been 
required,  and  that  in  most  cases  there  liad  been  other  circumstances 
tending  to  vitiate  the  election. 

After  an  extended  debate,  the  House  adopted  the  resolutions  recom- 
mended by  the  majority  by  votes  of  94  to  92,  and  93  to  91,  and  con- 
testant was  sworn  in. 

[1  Bart.,  308-328,  and  Report  No.  563,  first  session  Thirty-sixth 
Congress,  pp.  37-88.] 

(5)  Chrisman  vs,  Anderson. 

Mistakes  in  returns^  unsigned  returns ;  illegal  votes;  majority  report 
for  contestee;  inin<ynty  report  for  contestant,  Contestee  retained  the 
seat. 

Majority  report  by  Mr.  Stratton;  minority  report  by  Mr.  Gartrell. 

On  the  face  of  the  returns,  as  first  made  out  by  the  county  canvass- 
ers and  returned  to  the  State  canvassers,  contestee  had  a  majority 
of  3  votes.  Subsequent  to  the  making  out  of  the  first  returns,  but 
before  the  meeting  of  the  State  canvassers,  mistakes  were  found, 
which,  if  corrected,  would  make  a  majority  of  6  votes  for  contestant. 
The  State  canvassers  refused  to  count  amended  returns,  including 
these  corrections,  on  the  ground  that  as  the  poll  books  (the  election 
was  ma^a  voce)  were  required  to  be  sent  to  the  county  canvassers  sealed, 
and  to  be  canvassed  immediately,  if  corrections  were  to  be  allowed  to 
be  made  after  the  poll  books  had  been  opened  and  for  some  time 
accessible  to  many  persons,  the  provision  for  sealing  would  be 
nugatory.     If  the  State  canvassers  could  receive  corrections   at  all 
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tlu\v  must  rei*eive  coiTections  made  at  any  time  and  under  any  cir- 
cumstances, without  anv  means  of  knowing  or  authority  to  judge  of 
thest^  cin-umstances.  'the  committee  were  of  the  opinion  that  the 
dei'ision  of  the  State  canvassers  was  correct,  both  on  the  ffround 
statiKl  and  on  the  ground  that  the  county  canvassing  boards,  naving 
once  i^ompleted  their  returns,  yvQYQ  yum'fu^  oMcio  and  had  no  author- 
ity to  rei'onvent*  and  revise  their  work.  But  the  committee  were 
under  no  such  limitations  as  the  State  canvassers,  and  would  go  behind 
all  returns.  If  the  mistakes  included  in  the  supplemental  returns  were 
the  only  ones  made  contestant  would  have  a  majority  on  the  face  of 
the  returns.  But  going  through  the  poll  books  of  the  whole  district, 
and  correcting  all  mistakes,  contestee  had  a  majority  of  7  votes. 

There  was  one  poll  book  not  certified  by  any  offic^er  of  election. 
IX^ducting  all  the  votes  found  on  it,  contestee  had  a  majority  of  53 
votes.  Contestant  charged  113  illegal  votes,  and  contestee  211. 
The  committee  found  25  illegal  votes  cast  for  contestee  and  81  for  con- 
testant. Deducting  these  votes,  contestee  had  a  majority  of  109.  If 
all  the  charges  of  illegal  votes  made  by  contestant  were  sustained 
a)ntestee  would  still  nave  a  majority.  The  committee  therefore 
ivported  n^solutions  declaring  contestee  elected. 

The  minority  strongly  condemned  the  action  of  the  State  canvassers, 
and  held  that  contestant  ought  to  have  l)een  given  the  certificate  of 
election.  The  contestee  was  estopped  from  objecting  to  the  reception 
of  amended  returns,  for  the  reason  that  he  himself Tiad  procurea  the 
first  one  to  be  sent  in,  and  the  State  canvassers  were  estopped  by  their 
own  decision  in  a  former  case.  *  And  their  ruling  in  this  ciise  was  clearly 
apiinst  the  true  construction  of  the  law. 

The  law  requiring  the  poll  books  to  be  certified  over  the  signatures 
of  the  elec^tion  oflicers  was  directory  merely,  and  voters  ought  not  to 
bt*  disfninchised  bv  the  neglect  of  the  election  oflicers  to  comply  with 
this  provision  of  the  law. 

Correcting  all  clerical  errors  in  the  returns,  the  minority  found  that 
cont(*stant  had  a  majority  of  S  votes.  They  were  convinced  that  a 
considenition  of  th(»  evidence  in  regjird  to  illegal  votes  would  increase 
this  majority,  and  they  therefore  reported  resolutions  declaring  con- 
testant elected. 

The  House,  after  some  debate,  adopted  the  resolutions  presented  by 
the  majoritv  bv  a  vote  of  112  to  61. 

[1  Bart,  328-341.] 

(6)  IIarkison  vh.  Davis. 

lllegul  votes,  /rnud,  vlolcnci\  (tnd  tnihnldatnm.  Report  for  con- 
t^etf.     ^O  action  hy  the  llou-ae, 

Beport  by  Mr.  Gilmer. 

The  contestant  askcnl  t(^  have  the  election  declared  void  on  account 
of  illegal  votes,  fraud,  and  violence,  lie  did  not  claim  that  enough 
IIIqasJ  votes  were  provt^d  to  change  the  result  (contestee  received  about 
4^ite-fourths  of  the  votes  cast),  and  the  committee  found  that  the  proof 
^  not  show  more  tlian  75  at  the  most.  The  proof  of  fraud  or  the 
Aggberate  reception  of  ilUigal  votes   entirely  failed.     Some   of  the 

in ^1110  denied  by  tlie  canva.ssors  and  the  majority  of  the  committee  tliat  this  for- 
^MS  was  tlie  same  bort  of  a  i:xij^  as  the  pret^eiit  one. 
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judges  of  election,  friends  of  the  contestant,  apparently  by  precon- 
cert, withdrew  from  the  polls  at  an  earlv  hour,  but  no  excuse  for  their 
action  was  shown.  The  law  permitted  the  other  judge  to  go  on  and 
hold  the  election,  and  the  result  was  certainly  not  aflfected. 

It  was  charged,  however,  that  nearly  all  the  polls  were  in  the  pos- 
session of  banas  of  armed  rioters,  and  that  on  account  of  the  violence 
at  the  polls  '*  thousands  of  voters  '^  were  intimidated  from  voting.  But 
by  a  comparison  of  the  vote  of  this  election  with  that  of  previous  elec- 
tions it  appeared  that  the  vote  was  within  2,000  of  the  highest  number 
ever  (»st.  If  all  these  2,000  voters  had  voted  for  contestant,  it  would 
not  affect  the  result.  It  was  necessarv  for  the  contestant  to  prove  either 
that  the  number  of  voters  intimidated  was  sufficient  to  affect  the  result, 
if  they  had  voted,  or  that  the  violence  was  such  as  actually  to  arrest  the 
election;  but  not  more  than  2,000  persons  could  have  been  excluded, 
and  the  proof  only  showed  34.  The  violence  was  not  sufficient  to  arrest 
the  election,  except  at  one  poll,  for  a  few  minutes,  and  there  were  only 
57  actual  cases  of  assault  and  battery  shown.  If  the  whole  city  of  Bal- 
timore had  been,  as  was  claimed,  in  a  state  of  anarchy,  it  would  have 
been  possible  to  prove  it  by  much  better  evidence  than  this.  Such  a 
state  of  affairs,  if  it  existed^  could  have  been  proved  by  the  specific 
testimony  of  thousands  of  witnesses,  instead  of  by  the  vague  opmions 
of  a  few  partisans,  who  broke  down  entirely  when  cross-exammed  as 
to  the  specific  facts.  The  election  was  not  as  quiet  and  orderly  as  could 
have  been  desired,  by  any  means,  but  this  was  largely  due  to  the 
conduct  of  contestant's  partisans  in  going  to  the  poUs  m  armed  and 
organized  bands. 

A  collision  and  bloodshed  are  the  natural  result  of  adverse  parties  meetine,  armed, 
at  the  polls.  The  reformers  having  armed  for  the  polls,  it  was  natural  that  their 
oi)ponentfl  should  meet  them  in  like  manner.  While  no  one  can  be  surprised  at  the 
re?»ult,  the  illegality  and  rashness  of  men  combining  to  go  armed  to  the  ik)11s  can  not 
\ye  Ux)  wverely  condenmed;  but  it  scarcely  lies  in  the  mouth  of  a  party  which  ha^ 
organize<l  an  armed  band  to  take  charge  of  the  police  of  the  polls  to  (M)ni]>lain  that 
others  were  there  armed  also;  nor  of  those  who  drew  first  a  weai)on  to  complain  that 
others  followed  their  example. 

The  animus  of  the  whole  case  met  with  the  strong  disapproval  of 
the  committee,  as  is  shown  in  many  places  in  the  reix)rt.  The  con- 
clusion of  the  report  is: 

Such  a  csi*e,  supported  bv  such  testimony,  discrcHlited  by  nuch  circumstances,  and 
failing  in  every  material  allegation,  conducted  by  a  political  at*Hociation  in  the  name 
of  the  contestant,  and  inspired  in  great  measure  by  j)ersonal  malice  against  the  sit- 
ting memlx»r,  manifested  by  the  libelous  allegations  of  the  i)etition,  disproved  by  the 
testimony  taken  to  support  them,  ought  to  be  treated  as  a  vexatious  prosecution  and 
rebuked  oy  the  judgment  of  the  House. 

The  committee  reported  a  resolution  declaring  the  sitting  nienil)er 
(entitled  to  his  seat.     There  was  no  action  bv  the  House. 

[1  Bart.,  341-346,  and  Report  No.  60,  second  ses.sion  Thirty-sixth  Con- 
^aess,  pp.  1-55  (large  portions  of  the  report  omitted  in  1  Bartlett.)] 


(7)  Preston  iw.  Harris. 

Illegal  t^otes^  vi/)lence^  and  lydimidathm.     Report  for*  contestee.     No 
actioyi  hy  the  House, 

Report  by  Mr.  McKnight. 

The  contestant  alleged  m  his  notice  of  contest  various  illegalities,  of 
which  he  offered  no  proof.     The  evidence  taken  was  of  much  the  same 
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character  as  that  in  the  preceding  case,  but  there  was  less  of  it.  Not 
over  a  dozen  illegal  votes  were  shown,  and  not  more  than  20  per- 
sons wen»  prevented  from  voting  by  violence  and  intimidation,  ^^^ile 
there  wore  individual  cases  of  assault,  there  was  no  such  condition  of 
affairs  as  to  justify  the  rejection  of  any  of  the  city  polls,  where  the 
sitting  nienil>er  received  large  majorities.  There  was  an  entire  failure 
to  [)rove  the  essential  point— that  enough  voters  had  been  excluded  to 
affect  the  i*esult.  The  committee  quoted  the  law  and  precedents  as 
stated  in  the  other  case^  from  the  city  of  lialtimore  in  this  and  the 
pi'eceding  Congress,  and  came  te  the  conclusion  that  there  was  no 
nmson  shown  for  vacating  the  seat  There  was  no  action  by  the 
House. 
[1  Bart.,  346-348.] 
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THntTT-SEYEHTH  CONGSESS,  1861-1863. 

Committee  on  Electimis, 

Mr.  Dawes,  Massachusetts,  Mr.  Worcester,  Ohio, 

VooRHEES,  Indiana,  Brown,  Rhode  Island, 

McKean,  New  York,  Menzies,  Kentuci^, 

LooMis,  Connecticut,  Patton,  rennsylvania, 

Mr.  Baxter,  Vermont. 

Cases, 

(1)  George  K.  Shiel  vs,  A.  J.  Thayer,  Oregon, 

(2)  rJohn  M.  Butler  vs,  William  E.  Lehman,  Pennsylvcmia, 
(8)  Andrew  J.  Clements,  Tennessee, 

(4)  Charles  H.  Upton.  Virginia, 

(5)  John  Kline  vs,  Jonn  P.  Verree,  Pennsylvania, 

(6)  S.  Ferguson  Beach,  Virginia, 

(7)  Le  Grand  Bvington  vs,  William  Vandever,  Iowa, 
(S)  J.  Sterling  Morton  vs.  Samuel  G.  Daily,  Nebraska. 
(!♦)  Joseph  Segar  (first  case),  Virginia, 

(1(0  F.  F.  Lowe,  Calif orniu, 

(11)  Charles  Henry  Foster,  North  Carolina, 

(12)  Joseph  Segar  (second  case),  Virginia, 

(18)  Benjamin  F.  Flanders  and  Michael  Hahn,  Loiiisiwia. 

(14)  John  B.  McCloud  and  W.  W.  Wing,  Virginia, 

(15)  Lewis  McKenzie,  Virginia, 
(ir>)  John  B.  Rodgers,  Tennessee, 

(17)  JcMiiiings  Pigott,  North  Carolina, 
(IS)  Christopher  L.  Grafflin,  Virginia, 
(11))  Alvin  Hawkins,  Tennessee, 

(1)  Shiel  t'^.  Thayer. 

Right  of  constitutional  conventi/m  to  fix  time  of  election,  Repcn't 
ffV  amtestant.      Contestant  seated. 

Report  by  Mr.  Dawes. 

The  contestant  received  the  majority  of  votes  cast  at  an  election  held 
on  the  first  Monday  in  June,  1860;  the  contestee  the  majority  cast  at 
nil  election  held  November  (>,  1860.  The  constitution  of  Oregon  pro- 
vided that  the  first  election  for  Representative  in  Congress  should  be 
held  in  June,  and  also  that  the  ^'general  election"  should  be  held  in 
June  once  in  two  years.  The  conunittee  found  that  among  the  officers 
to  })e  elected  at  the  general  election  was  the  Representative  in  Con- 
gn\ss.  The  contestant  was  thus  elected  at  the  time  prescribed  by  the 
constitution  of  the  State. 

The  legislature  of  Oregon  had  assumed  that  it  had  power  to  fix  the 
time  of  the  election,  and  had  attempted  to  do  so,  but  owing  to  a  dis- 
agreement between  the  houses  no  law  had  been  passed.  It  was  con- 
ceded that  there  was  no  legal  authority  for  the  election  held  in 
Novem}>er,  at  which  contestee  was  elected,  but  he  claimed  that  the 
people  had  a  constitutional  right  to  representation  and  could  not  be 
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deprived  of  it  by  the  failure  of  the  legislature  to  pass  laws  fixing  the 
time  for  the  election. 

The  committee  had  no  doubt  that  the  constitution  of  the  State  had 
fixed  the  time  of  holding  the  election  beyond  the  control  of  the  legis- 
lature, and  the  contestant  haying  been  elected  at  the  time  fixed  b}'  the 
constitution  they  recommended  that  he  be  seated. 

In  the  House  it  was  claimed  that  mider  the  Constitution  of  the 
United  States  the  time  for  an  election  (at  least  after  the  first  election) 
can  only  be  fixed  l)v  the  legislature  or  })y  Congress.  No  time  having 
been  fixed  bv  either  no  valid  election  could  be  held.  A  resolution 
based  on  this  principle  was  defeated  by  a  vote  of  37  to  77.  Mr. 
Dawes  argued  that  the  w^oixls  of  the  Constitution,  ''by  the  legislature 
thereof,''  meant  })y  the  people,  through  any  constituted  authority. 
The  resolutions  offered  by  the  committee  were  adopted  without 
division. 

[1  Bart.,  349-352.] 

(2)  Butlp:r  vs,  Lehman. 

Forgery;  recount  of  ballots,  Maj  or  ityrepryrt  for  contestant;  minority 
report  f(/r  amtestee,      Omtester  retarnm  th^^  sent. 

Majority  report  by  Mr.  Loomis;  minority  report  by  Mr.  Worcester. 

According  to  the  returns  before  the  district  board  of  canvassers  (the 
''return  judges'")  contestant  had  a  majoritv  of  the  votes  and  he  was 
declared  elected  by  that  board.  Subsequently  it  was  discovered  that 
the  return  from  one  of  the  counties  was  a  forgery  and  the  return  judge 
was  convicted  and  imprisoned  for  the  forgery.  If  the  vote  of  this 
county  had  l)een  correctly  returned  contestee  would  have  had  a  ma- 
jority, and  the  governor  took  notice  of  this  fact  and  issued  the  certifi- 
cjite  to  him.  As  t\\(i  prima  facie  case  had  already  been  settled  by  the 
admission  of  coiitostee  to  his  seat  the  committee  did  not  consider  it 
necessary  to  decide*  whether  the  action  of  the  governor  wtis  proper  or 
not.  (Mr.  Dawes  in  debate  expressed  his  individual  opinion  that  it 
was  proper.) 

On  the  face  of  the  original  returns  contestee  had  a  majority  of  132 
votes.  Contestant  charged  that  the  judges  in  11  precincts  had  made 
false  returns  of  the  votes,  and  claimed  to  have  sustained  these  charges 
by  a  recount  of  the  })allotH.  The  recount  was  made  by  the  magistrates 
taking  the  testimony  in  the  presence  of  both  parties  and  there  was  no 
question  as  to  its  correctness.  But  it  was  alleged  that  the  ballot  boxes 
were  not  sufficiently  identified  and  that  there  had  been  opportunity  to 
tamper  with  their  contents.  Nearly  all  the  changes  were  found  in 
three  of  the  boxes  and  the  contention  was  chiefly  in  regard  to  them. 
The  boxes  were  all  alike  and  there  was  considerable  difficulty  in  identi- 
fying them  until  they  were  opened,  but  after  they  were  opened  the 
conmiittee  held  that  there  could  be  no  doubt  of  their  identity.  Each 
l)ox  containing  ballots  was  accompanied  b}^  another  box  containing 
election  papers,  which  themselves  contained  the  means  of  their  own 
identification.  The  ballots  in  the  accompanying  box  nmst  have  be- 
longed to  the  same  precinct  and  their  substantial  correspondence  with 
the  number  of  names  on  the  poll  lists  complected  the  identification. 

The  boxes  were  produced  by  the  official  custodians,  sealed,  and  in  the 
same  apparent  condition  as  when  deposited  with  them.  Under  these 
circumstances  the  burden  of  proving  that  they  had  been  tampered 
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with  was  properly  on  the  contestee,  and  this  burden  could  not  be  sus- 
tained merely  b}-  showing  that  they  had  been  left  in  a  situation  where 
it  was  jx>sifihlf  for  some  unauthorized  person  to  have  tampered  with 
them.  There  was  no  proof  in  this  case  to  render  \t  j>r(jh<ihh'.  The  con- 
testee called  the  election  officers  to  swear  that  their  returns  were  cor- 
rect, ''but  in  the  opinion  of  the  cx)mmittee  this  testimon}'  neither 
impaii's  the  case  of  the  contestant  nor  strengthens  that  of  the  respond- 
ent. Officers  who  had  declared  upon  their  official  oaths  that  the 
returns  made  by  them  were  true,  would  not  be  likely  to  come  into 
court  afterwards  and  swear  that  they  were  false.''  It  was  not  neces- 
sary to  determine  whether  the  incorrectness  of  the  returns  was  due  to 
fraud  or  to  mistake,  but  the  committee  were  convinced  that  the 
recounts  represented  the  true  state  of  the  vote,  and  recommended  the 
seating  of  the  contej^tant. 

The  minority  found  that  neither  the  identity  of  the  lx>xes  nor  the 
integrity  of  their  contents  was  satisfactorily  estiiblished.  It  is 
always  necessarj'  for  the  party  claiming  under  a  recount  to  rebut  a  rea- 
sonable presumption  that  the  ballots  have  been  tamp(»r(»d  with.  And  in 
this  case,  where  a  direct  charge  of  crime  was  made  against  the  election 
officers,  the  truth  of  this  charge  was  collaterally  involved  in  the  con- 
tentions of  contestant,  and  it  was  hence  necessarv  for  him  to  sustain 
those  contentions  by  the  same  degree  of  proof  "as  would  be  required  in 
a  criminal  trial.  But  the  minority  held  that  it  had  not  been  sustained 
even  by  a  preponderance  of  the  testimony.  The  boxes  were  kept  by 
the  custoaians,  who  were  magistrates  or  aldermen,  in  their  public 
offices  or  private  houses,  where  they  could  easily  have  been  tampered 
with  by  anyone.  They  were  sealed  mostly  by  having  meltea  wax 
poured  on  t;he  knots  of  the  tape,  without  any  impression.  Such  a 
seal  might  easily  be  imitated.  It  was  very  difficult  to  identify  them 
before  they  were  opened,  and  after  they  W(»re  opened  the  fact  that 
the  ballots  in  them  corresponded  somewhat  nearly  to  the  returns  of 
the  precincts  they  were  supposed  to  belong  to  did  not  show  their  iden- 
tity, especially  in  the  three  cases  where  tin*  variations  were  consid- 
erable. In  most  of  the  district  contestant  nin  behind  his  party,  but 
in  these  three  precincts,  even  on  the  face  of  the  n^turns,  h(»  was  ahead 
of  his  party,  and  the  acceptance  of  the  recount  would  make  the  dis- 
parity still  more  striking. 

irnder  the  law  of  Pennsylvania  the  ballot  lM)xes  could  onlv  be 
reopened  upon  a  sworn  statement  of  what  th(\v  wen*  exi)<»ct(»d  to  s^ow, 
ana  before  a  ''tribunal  authorized  to  try  the  merits  of  tlie  cjise."  The 
commissioners  taking  testimony  were  no  such  tri bunal.  And  the  courts 
of  Pennsylvania  were  always  very  reluctant  to  authorize  the  opening 
of  the  boxes.  If  the  precedent  was  established  that  any  defeated  can- 
didate could  have  a  retrial  of  the  election  bv  a  recount  before  the  offi- 
cers  authorized  to  take  testimony  under  the  act  of  1S51  there  would 
be  no  end  of  contests,  and  no  one  would  be  safe  in  his  scat. 

The  minority  thought  that  the  testimony  of  the  election  officers 
could  not  be  discredited  merelv  h\  chrmiinq  them  with  a  crime.  Thev 
not  only  testified  to  the  correctness  of  their  returns,  but  to  all  the  cir- 
cumstances of  the  count,  showing  that  there  was  little  possibility  of 
mistake. 

After  considerable  debate,  the  resolutions  pres(»nted  by  the  minority 
were  adopted  by  a  vote  of  77  to  67,  and  the  sitting  member  retained 
his  seat. 

[1  Bart,  353-306.] 
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(3)  Clements. 

Stute  in  rebdliot).  No  certijicate  jfrom  the  governor  or  returns  from 
most  of  the  sheriffs^  hut  vote  otherwise  provea.  Report  for  daimant. 
Claimant  admitted. 

Report  by  Mr.  Dawes. 

The  State  of  Tcnneasee  had  passed  an  ordinance  of  secession,  and  an 
election  was  held  for  members  of  the  Confederate  congress  on  the 
day  and  in  the  manner  provided  by  law  for  the  election  of  Representa- 
tives in  Congress.  The  loyal  voters  in  part  of  the  State  cAst  their 
votes  for  Representatives  in  Congress,  and  claimant  received  all  such 
vote«  cast  in  nis  district.  The  governor  refused  to  grant  a  certiticate 
of  election,  and  the  sheriffs  of  all  the  counties  but  one,  being  them- 
selves rebels,  refused  to  return  the  votes  cust,  but  the  claimant  had 
the  certificate  of  the  sheriff  of  one  county,  and  had  shown  by  outside 
proof  that  he  had  received  votes,  amounting  in  all  to  about  2,(X)0,  in 
all  the  counties  of  the  district  but  one.  On  the  day  of  the  election 
there  was  not  yet  such  an  armed  force  in  possession  of  the  district  as 
to  prevent  loyal  voters  from  casting  their  votes.  The  conunittee  rec- 
onunended  that  the  claimant  be  admitted,  and  the  House  agreed  to  the 
resolution  without  debate  or  division. 

[1  Bart.,  367,  368.] 

(4)  Upton. 

State  hi  rdydlion.  Only  10  votes  castj  and  they  not  inform  of  law 
Claimant  not  admitted. 

Report  by  Mr.  Worcester. 

The  first  question  in  this  case  was  as  to  the  eligibility  of  the  claim- 
ant He  haa  been  for  many  years  a  resident  of  Fairfax  County,  Va., 
but  a  few  years  before  the  election  had  moved  to  Ohio,  and  voted 
there  on  one  or  two  occasions.  But  a  few  months  before  the  date  at 
which  he  claimed  to  have  been  elected  to  Congress  he  had  returned 
with  his  family  to  his  residence  in  Virginia  and  remained.  The  com- 
mittee held  him  to  be  an  inhabitant  of  Virginia,  and  eligible. 

The  convention  of  Virginia  which  passed  the  ordinance  of  secession 
had  passed  an  ordinance  suspending  and  prohibiting  the  election  for 
Representatives  in  Congress,  and  the  de  facto  governments.  State  and 
local,  and  the  vast  majority  of  th(»  people  of  this  part  of  the  State,  so 
far  as  appeared,  acquiesced  in  the  acts  of  this  convention.  Claimant 
announced  himself  as  a  candidate  for  Congress,  but  could  find  no 
newspaper  in  the  district  which  would  print  his  announcement,  and 
was  obliged  to  issue  circulars.  He  claimed  that  95  persons  had  voted 
for  him  at  ''side  polls,"  but  85  of  these  were  shown  merely  by  the 
signatures  of  the  voters  to  unauthenticated  papers,  and  he  did  not  base 
his  claims  on  them.  But  the  poll  book  of  one  precinct  (the  election 
was  viva  voce)  showed,  of  51  votes  cast,  10  which  were  cast  for  claim- 
ant as  Representative.  But  the  election  officers  whose  oaths  were 
appended  to  it  were  onl}'  sworn  to  conduct  the  election  for  State  ofli- 
cers.  The  testimony  showed  that  the  taking  of  the  \otjos  for  Repre- 
sentative in  Congress  was  merely  the  individual  act  of  some  of  the  o&- 
cers.  There  was  some  evidence  tending  to  show  that  more  votes  were 
cast  for  State  officers  than  were  shown  on  the  copy  of  their  poll  book  in 
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evidence,  indicating  that  the  copy  was  incorrect  or  incomplete.  The 
poll  book  presented  was  not  signed  or  certified  by  any  of  the  officers 
of  election,  and  did  not  purport  to  come  from  any  of  the  oflEicers  in 
whose  custody  it  should  nave  been.  The  case  was  not  analogous  to 
that  of  Clements,  because  in  that  case  some  2,000  votes  were  legally 
cast,  and  several  hundred  of  them  were  legally  returned  and  canvassed. 
In  this  case  there  was  no  proof  that  these  10  votes  had  been  legally 
cast,  and  they  were  not  returned  or  canvassed  at  all. 

The  committee  expressed  no  opinion  as  to  the  general  propriety  of 
allowing  an  election  to  stand  on  only  10  votes,  and  when  most  of  the 
voters  of  the  district  had  no  notice  that  an  election  would  be  held,  and 
believed  that  it  could  not  be  legally  held. 

The  case  was  considerably  debated  in  the  House.  An  amendment 
admitting  claimant  was  rejected  by  a  vote  of  50  to  73.  The  resolu- 
tion of  the  committee  against  his  admission  was  then  passed  without 
division. 

[1  Bart.,  368-380.] 

(5)  Kline  vs.  Verree. 

Hecoun  t  of  haUots.     Report  for  conteatee.     Con  testee  retained  the  seat. 

Report  by  Mr.  Dawes. 

Contestant  served  a  notice  of  contest  containing  11  specifications,  to 
all  of  w^hich  contestee  objected  as  vague  and  indefinite.  When  the 
case  came  before  the  committ,ee,  contestee  filed  a  motion  to  dismiss  the 
case.  Contestant  stated  that  he  rested  his  case  on  the  last  clause  of 
the  tenth  specification.     The  specification  was — 

10.  The  examination  of  the  tally  papers  relating  to  said  Congressional  election,  and 
dejK>j?ited  in  the  office  of  the  prothonotary  of  the  court  of  common  pleas,  and  depos- 
itiKi  in  the  several  ballot  boxes  in  said  Congressional  district,  together  mlh  a  recowU 
nf  nil  the  fpallot  boxes  in  said  distrirt,  at  said  electimi  vnll  show  that  ycm  were  not  elected 
nntl  that  I  was  elected. 

Waiving  the  question  whether  the  clauses  of  this  specification  could 
])c  separated,  the  committee  held  that  the  clause  relied  on  amounted  to 
no  more  than  an  allegation  that  the  contestant  was  elected  and  the  con- 
testee was  not.  The  objection  to  the  sufficiency  of  the  notice  had  not 
Ikh^h  waived,  as  in  some  previous  cases,  but  had  been  made  in  time  for 
the  notice  to  be  amended,  and  was  expressly  insisted  upon. 

The  (luestion  was  thereupon  presented  to  the  committee:  Shall  parties  contesting 
st'at.s  in  the  House  of  Representatives  l>e  held  to  conduct  that  contest  according  to 
t  he  n^juirenients  of  the  statutes  of  the  United  States,  or  l)e  permitted,  without  expense, 
to  depart  from  and  disregard  the  plainest  provisions  of  those  statutes  in  this  regard, 
founded  in  the  plainest  principles  of  justiceand  fair  dealing?  ♦  ♦  *  Thecommittee, 
after  a  careful  consideration  of  this  question,  have  come  unanimously  to  the  conclusion 
that  this  notice  is  in  no  just  sense  a  (conformity  with  the  requirements  of  the  statute, 
or  the  well-settled  rules  which  should  govern  in  all  contests  of  this  kind.  The  com- 
mittee have  not  felt  at  liberty  to  pass  over  this  entire  disregard  of  well-settlefl  niles 
aii<l  statute  enactments  without  notice,  lest  proceedings  like  these  should  grow  \uU) 
precedents,  and  parties  to  contests  should  hereafter  meet  committees,  not  for  the  pur- 
pose of  trying  prepared  and  defined  issues,  but  for  the  purpose  of  making  vague  and 
uncertain  complaints  and  indulging  in  endless  and  unsatisfactory  discussions. 

The  committee  were,  however,  induced,  from  a  desire  that  no  injustice  might  by 
any  jiossibility  be  done  the  contestant,  to  permit  him  to  orally  "specify"  and  ''par- 
ticularize" the  grounds  upon  which,  under  the  last  clause  of  the  tenth  specification, 
this  contest  is  based. 

These  grounds  were  allegations  of  mistakes  made  in  the  count  of  a 
number  of  precincts.     There  were  twelve  of  these  precincts,  and  if  the 
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iv.sults  of  the  re(*ouiit.s  of  all  twelve  were  accepted,  contestant  would  be 
elected  by  a  majority  of  8  votes.  Nearly  all  the  changes  were  in  three 
precincts,  the  ohaiig'es  in  the  three  amounting  to  54  votes,  and  the  dis- 
cussion was  chiefly  in  regard  to  these  three  precincts. 

The  ci>mmitttH>  held  that  before  the  recounts  could  be  considered 
thort^  wen^  two  ([uestioiis  to  be  answered: 

WVixMho  Imllot  lH)xe8  produced  the  ones  actually  used  at  these  precincts  at  the 
oUvtion  tMiitt'eittHi?     AikI  did  they  contain,  untouched,  the  ballots  so  cast? 

i>u  the  question  of  identitv  there  was  no  dispute,  as  the  boxes  were 
pr\nvrly  labeled  and  identiiied  bv  the  custodians.  But  the  integrity 
^>f  f  no  Imllots  wtus  not  shown,  and  the  contrary  was  indicated.  The 
U»\os  >Yere  left  in  exposed  places  in  public  offices.  One  of  the  boxe« 
WHS  in  charjr^*  of  a  man  whose  chamcter  was  impeached.  He  testified 
tluif  il  had  be(»n  tnken  from  the  office  by  a  stranger  and  kept  for  some 
X\\\\\\  The  other  box  had  been  left  where  it  could  have  been  tampered 
w  ith.  ( >ne  of  the  aldermen  l)elieved  from  its  appearance  that  it  had. 
The  \HMuluct  of  another  alderman  was  suspicious.  Most  of  the  bundles 
ot*  ten  aiul  of  •'scratched  tickets"  corresponded  exactly  to  the  tally 
xhceU  but  there  were  certiiin  Imndles  of  ten  which  had  been  counted 
{i>isinujrht  tick(»ts,  but  which  had  *' pasters"  containing  contestant's 
nauio  on  soiih*  of  them.  It  was  alleged  that  the  judges  had  overlooked 
tho>*e  pasters.  But  the  pisters  were  of  yellow  paper,  on  white  ballots, 
tiiul  could  not  have  l>een  overlooked.  Some  of  them  were  pasted  across 
foKIs  in  the  ballots,  without  an}^  corresponding  folds  in  the  paster. 
The  t  liinl  i)ox  api)eared  on  its  face  to  have  been  tampered  with.  There 
won*  loost*  ballots  on  top,  and  the  lx)x  was  not  so  sealed  as  to  prevent 
Uh«o  Imllots  from  being  abstracted  and  insei'ted. 

rin*  committee  were  unanimous  in  the  conclusion  that  no  confidence 
\HmKl  l»e  plac(»d  in  the  recount  of  these  three  boxes,  and  reconunended 
lA^Mdutiolls  declaring  contestee  elected.  The  resolutions  were  passed 
U\  the  House,  after  a  short  debate,  by  a  vote  of  105  to  13. 

1 1  Hurt.,  881-391.] 

(6)  Beach. 

Sfitff  In  r<hell!fm.  Whoh'  dlHtrki^  vxcept  on^  precinct^  in  armed  occxtr- 
^\ittK'n  of  rrhvln.  and  ch'ctlon  !n  that  precinct  not  held  in pwrsuance  of 
^bnt,'  nf/fd  t<ni\      (ln'nnnnt  not  admitted , 

|{e|»ort  by  Mr.  Dawes. 

A  constitutional  convention,  composed  of  delegates  from  the  western 
|Hti'(ioii  of  the  State  of  Virginia,  had  assembled  at  Wheeling,  and 
\»i^uni/cd  a  government  for  the  entire  State.  State  officers  andaleg- 
Uluturc  had  been  elected,  and  the  legislature  had  met  and  passed  laws 
l\»r  the  State.  The  constitutional  convention,  however,  continued  in 
^i^Mnioii,  uikI  also  passed  laws.  Among  the^e  laws  was  a  law  fixing  the 
lime  for  holding  elections  for  Congress.  The  governor  issued  a  proc- 
luuiatioii  to  the  people,  callin<j  on  them  to  vote  on  the  day  thus  nxed. 
(>u  I  hat  day  a  poll  was  opened  in  the  city  of  Alexandria,  and  claimant 
UMvi  ved  1  .'is  votes.  He  contended  that  the  fact  that  only  a  few  votes  were 
cuMt  if  they  were  legal  votes  and  cast  according  to  law — did  not  affect 
thevaliility  of  the  election.  The  committee  applied  this  rule  to  the 
oloi^tioii  in  (juestion,  and  found  that  it  would  not  stand  the  test.  The 
tUiug  of  the  time  of  the  election  was  a  legislative  function,  and  could 
not  bo  exercised  by  the  constitutional  convention  in  the  presence  of 


THURTY-8EVENTH    OONGBESB.  177 

the  legislature.  Further,  the  election  was  not  held  in  conformity  with 
the  code  of  Virginia.  The  code  prescribed  that  special  elections  should 
be  called  in  pursuance  to  writs  addressed  to  the  sheriffs,  who  were  to 
make  proclamation.  In  this  case  there  were  no  writs  and  no  proclama- 
tions, and  the  votes  were  not  canvassed  according  to  law.  The  election 
was  hence  not  held  in  accordance  with  law.  But  the  committee  would 
not  have  held  it  void  on  this  ac»count  if  the  legal  voters  of  the  district, 
as  a  whole,  had  had  an  opportunity  to  vote.  But  the  whole  district, 
ex(*cpt  the  cit}*^  of  Alexandria,  was  in  the  anned  occupation  of  the 
rebels,  and  that  city  was  occupiexl  by  the  troops  of  the  Unit*>d  States, 
and  was  pracrtically  under  martial  law.  No  notice  could  !)e  given  to  the 
people  of  the  rest  of  the  district,  and  they  could  not  have  held  elec- 
tions. They  could  not  be  held  to  have  acquiesced  in  the  result  of  the 
election,  for  '*  acquiescence  presumes  lil>erty  to  protest.  In  this  in- 
stance that  liberty  did  not  exist.''  The  committee  rexjommended  that 
the  claimant  l>e  not  admitted,  and  the  House  agreed  to  the  resolution 
recommended,  without  debate  or  division. 
[1  Bart.,  391-395.] 

(7)  ByiNdTON  rs.  Vandever. 

Lf'<f(il  tim<*  of  election,  Vacatuyn  of  neat  by  acceptance  of  military 
office.      Ctmumtte^'  repitrted  sent  t^iwant,     Ilov^e  concurred. 

Report  by  Mr.  Dawes. 

Mr.  Vanaever  wjis  elected  on  the  dav  of  the  Presidential  election 
in  18(><),  and  it  was  contended  that  this  was  not  the  proper  day,  but 
X\w  connnittee  found  that  under  the  laws  of  Iowa  Representatives  in 
Congress  were  to  l>e  elected  at  a  '^general  (flection,"  and  that  in  the 
Prt\sidential  years  the  general  (*.lection  was  reqiiired  to  be  held  on  the 
same  day  as  the  Presidential  election.  Mr.  Vandever's  election  was 
therefore  legal.  But  he  had  since  the  ehvtion  niised  a  regiment  which 
had  been  mustered  into  the  volunteer  service*  of  the  United  States 
and  had  Ihhmi  appointed  coloiu^l  of  that  regiraent.  His  connnission 
from  the  governor  of  Iowa  n»ad '*  Colonel  of  the  Ninth  Regiment  of 
the  Militia  of  Iowa,'"*  but  the  connnittee  found  that  th(»  regiment  in 
fact  was  the  Ninth  Regiment  of  Iowa  Volunteer  Infantrv.  \Vhether 
the  office  was  one  in  the  Volunteer  Army  of  the  United  States  or  in 
the  militia  of  Iowa  made  little  difference,  as  in  either  case  it  was 
incompitible.  It  was  a  physical  im}X)ssibilitv  to  perform  the  duties 
of  the  office  and  also  those  of  Representative,  and  the  conflict  of 
authority  involved  in  the  two  offices  was  irreconcilable.  And  the 
committee  were  of  the  opinion  that  in  spite  of  the  words  of  his  com- 
mission Colonel  Vandever  was  really  an  officer  in  the  Army  of  the 
United  Stat/cs.  The  acceptance  of  an  incompatible  office,  in  law, 
vacated  the  first  office,  and  the  conmiittee  therefore  reported  that  the 
seat  had  been  vacated.  After  a  short  debate  the  resolution  was 
adopted  without  division.  Some  time  later  the  contestant  was  heard 
uj>on  the  que^stion  of  his  own  right  to  the  seat  (this  question  was  not 
included  in  the  committee  report,  though  it  had  been  decided  in  tli(» 
committee  against  contesbmt).  and  a  lesolution  to  admit  him  to  the 
scjit  was  defeated  !)v  a  vot(*  of  *JS  to  84. 

[1  Bart..  895-4(H\| 

H.  Doc.  510 12 
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(8)  MoKTox  yx.  Daily. 

• 

Fruiul;  Hhffal  vote^;  irrt^juJarUieM.     .Majority  report  for  amtetst^^f^ 

minority  rejport  for  am  testa  nt.      (■onteat-ee  retained  tlve  neat. 

Majority  report  ])y  Mr.  Dawes;  minority  report  by  Mr.  Voorhees. 

On  the  face  of  the  returns  contestant  was  elected,  and  the  certificate 
of  election  was  given  him  l)y  the  governor.  Subsequently  the  gov- 
ernor gave  another  certificate  to  contestee,  and  at  the  beginning  of 
the  scission  the  Hoil^c,  after  some  debate,  admitted  the  contestee  to  the 
seat.  The  testimony  having  betm  tak(»n  !)v  the  contestee  as  contest^uit 
and  the  contestant  as  contestee,  the  House  passed  a  resolution  i*efer- 
ring  the  pa]>ers  to  the  committee  without  regard  to  this  irregularity. 

The  contestee  asked  that  vot(»s  from  four  counties  or  parts  of  coun- 
ties be  rejected,  and  the  committ(»e  held  that  they  should  be  rejected. 
One  of  these  was  the  noilhern  precinct  of  L'euu  qui  Court  County. 
The  evidence  show(»d  that  the  election  was  held  at  a  house  9<)  miles 
from  the  county  seat  and  close  to  th(»  Dakota  ])order.  There  were 
only  5  residents  at  or  near  the  i)lace  of  election,  and  nearly  all  the 
votes  cast  were  l)v  nonresidents.  Most  of  them  came  from  Dakota; 
some  were  Indians,  and  some  of  the  voters  voted  several  times.  The 
United  States  census  wjis  completed  only  a  few  days  after  this 
election.  Counting  the  vot4\s  returned  from  the  other  pre(*inct4j  in 
this  county,  there  would  l)e  a  fair  proportion  of  votes  to  population, 
considering  that  it  was  a  frontier  country,  but  if  the  votes  of  this 
precinct  were  counted  thei'e  would  l)e  mon*  voters  than  the  census 
showed  the  entire  population  of  the  county  to  !>e. 

The  contestant  att(»mj)ted  to  overthrow  this  testimony  b}'  impeach- 
ing the  witnesses,  but  th(»  committee  held  that  he  had  not  been  success- 
ful, and  rejected  all  tlu*  votes  returned  from  this  prexiinct. 

The  committee  also  rejecti^dvSl  votes  cast  by  residents  on  the  Pawnee 
Indian  R(\s(»rvation.  This  reservation  was  not  a  part  of  the  Territory 
of  Nebraska  nor  under  its  jurisdiction. 

Thecommitt(»ealso  rejected  the  votes  of  Buffalo  County  on  the  ground 
that  it  was  not  legally  orjifanized.  The  organization  of  this  cx)unt\' 
had  been  declared  to  l)e  illegal  by  the  House  in  the  former  case  of 
Daily  i\  Estabrook,  and  the  committee  quoted  from  the  report,  in  that 
case. 

The  connnittee  also  rejected  the  votes  of  nonresidents  <rast  at  some 
other  precincts,  but  refused  to  reject  votes  cast  on  the  '*  half-breed 
land,''  which  was  not  exactly  an  Indian  reservation,  and  the  vote^  of 
two  counties  in  regard  to  which  there  was  inconclusive  evidence  of 
lack  of  legal  notice. 

The  contestant  asked  to  ha\'e  the  vote  of  the  Falls  City  precinct 
rejected  on  account  of  fmud,  but  the  only  witness  testifymg  to  the 
fniud  was  imi)eache(L  He  asked  to  have  the  vote  of  Pawnee  County 
rejected  as  unorgiuuzed,  but  the  connnittee  found  that  he  had  not  pre- 
sented proper  evidence  of  the  insufticiency  of  the  original  organization, 
and  that  it  appeared  on  the  oth(»r  hand  that  the  county  had  been  recog- 
nized by  th(»  legislature  as  organized  and  created  into  a  legislative 
district. 

The  main  contention  of  contestant  was  that  the  votes  of  nine  counties 
should  be  rejected  because  an  ''abstmcf  of  the  votes  was  not  returncid 
to  the  Territorial  canvassers,  but  only  a  statement  of  the  aggregate 
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votes.  Assumiiijjf  that  this  statement  of  agj^regates  was  not  th«»  ui )sti*act 
required  by  law,  the  committee  did  not  think  that  this  irregularity  would 
justify  the  rejection  of  the  votes  of  the  counties,  especially  as  it  was 
not  denied  that  these  aggregate  returns  stated  the  actual  aggregate  of 
the  votes  cast. 

Under  the  rulings  of  the  committee,  contestee  had  a  majority  of  150 
votes,  and  the  committee  recommended  that  he  retain  the  seat. 

The  minority  presented  a  long  re|X)rt  (not  given  in  1  Bartlett),  dif- 
fering from  the  committee  on  most  points.  The}-  held  that  there  was 
as  good  ground  for  rejecting  the  vote  of  the  Falls  Cit}'  precinct  as 
L\*au  qui  Court  precinct,  and  they  would  a))out  l)alance  each  other. 
However  irregular  the  original  organization  of  Buffalo  County  may 
have  l>een,  the  present  officers  were  ceiiainly  elected  legally,  and  the 
original  irregularity  could  not  forever  prevent  the  county  from  l)eing 
organized.  The  return  of  the  aggregate  votes,  instead  of  the  al)stract 
required  by  law,  had  the-  effect  of  rendering  the  detection  of  fi'aud 
difficult  or  impossible,  and  should  not  l^e  permitted.  Contestant  had 
been  refused  permission  to  take  certain  aaditional  testimony  desired, 
but  the  minontv  printed  an  ex  parte  affidavit  tending  to  show  that  the 
certificate  of  election  by  which  contestee  held  the  seat  was  a  forj^erv. 

After  some  debate,  the  House  laid  the  whole  subject  on  the  table,  by 
a  vote  of  69  to  48,  thus  leaving  the  sitting  member  in  his  seat. 

[1  Bart.,  402-414,  and  Report  No.  69,  second  session  Thirty -seventh 
Congress,  part  2,  and  on  preliminary  question  Repoil  No.  4,  fii*st 
session  Thirty-seventh  Congress.] 

(9)  Segar. 

State  in  rSeUion,  Whole  district  except  one  precinct  in  urined  ocni- 
pation  ofr^heU^  and  election  in  that  precinct  not  ft£ld  in  j>Kr)<i(anre  of 
any  valid  law.      Clmmant  not  admitted. 

Report  by  Mr.  Dawes. 

The  facts  in  this  cjise  are  the  same  as  those  in  the  case  of  Beach, 
already  outlined  (page  176),  and  the  report  is  in  nearly  the  same 
words.  The  election  was  held  in  only  one  precinct,  and  only  25  votes 
were  cast.  The  committee  reported  against  the  claimant,  and  after  a 
long  debate  the  House  adopted  the  resolutions  recommended  without 
division.  This  case  is  earlier  than  the  one  of  Beach,  and  the  decision 
of  that  case  was  liased  on  the  decision  of  this,  but  they  have  been  given 
here  in  the  order  of  1  Bartlett  in  order  to  avoid  confusion.^ 

1 1  Bart.,  426-437.] 

(10)  LowK. 

(JUiioi  of  additional  rcpn^-^ientatir^f  luuh^r  nctr  apporii/nuncnt. 
Claimant  nttt  adniitttd. 

Rejx^rt  by  Mr.  Dawes. 

The  seventh  census,  in  1850,  was  taken  under  a  law  which  provided 

a  method  by  which,  unless  a  subsequent  law  should  be  passed,  the 

eighth  and  all  subsequent  censuses  should  be  taken.     The  law  also 

)rovided  for  a  method   of  apportionment  by  the  Secn^tary  of  the 

fiterior,  on  the  basis  of  238  representatives,  to  take  effect  on  March 


1 


'  Kxcept  that  in  1  Bartlutt  the  two  caaes  oi  Segar  are  accidentally  tranaix>6»e<i.     Thia 
iti  the  tirst  caae. 
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3, 1858.  Under  this  iict  California  wa.s  entitled  to  but  one  representa- 
tive, but  in  consideration  of  the  incompleteness  of  the  census  of  that 
State,  Conj^ress  passed  a  special  act  giving  her  two  representatives. 
Under  the  eightn  census  California  would,  under  the  apportionment 
law,  l)e  entitled  to  three  representatives,  and  believing  that  the  new 
a]>portionment  went  into  effect  immediately,  the  authorities  of  Cali- 
fornia issued  proclamations  for  the  election  of  three  members  from 
the  State  at  large,  and  three  memlwrs  were  so  elected,  claimant  being 
the  third. 

The  claimant  contended  that  as  there  was  no  express  provision  that 
the  new  apportionment  should  go  into  effect  on  Marcn  3,  1863,  and 
as  all  the  preparatory  ])r(K*eedings  were  required  to  be  finished  '*'as 
soon  as  practicable,"  and  the  census  was  required  to  be  completed  by 
the  1st  of  Novem})er,  that  the  apportionment  must  go  into  effect  by 
March  3,  1861.  But  the  committee  held  that  the  whole  pui-pose  of 
the  law  was  to  have  the  Eighth  Census  and  apportionment  proceed, 
htutatinf  mutandiH^  precisely  as  the  Seventh  had  done.  There  was  no 
express  provision  that  the  Fiighth  Census  should  be  completed  by 
November  1,  1801,  except  the  provision  that  the  Seventh  should  be 
completed  by  Novem!)er  1,  1851,  and  the  same  mode  of  couvstruction 
would  require  that  the  provision  that  the  apportionment  under  the 
Seventh  Census  should  go  into  effect  on  March  3, 1853,  should  be  held 
to  require  that  the  apportionment  under  the  Eighth  Census  should  go 
into  effex't  on  March  3,  1863.  Such  was  the  plain  intent  of  the  law, 
and  such  had  l)een  the  construction  put  upon  it  by  Congress  in  the 
special  act  providing  for  additional  representation  under  the  eighth 
apportionment.  The  construction  contended  for  would  substantially 
require  a  dissolution  and  reorganization  of  the  House,  as  in  the  case 
of  States  whose  representation  would  be  reduced  under  the  new  appor- 
tionment there  would  be  no  wav  of  determining  which  members  should 
retire,  and  all  the  seats  woulcf  have  to  be  vacated  and  a  new  election 
had.  1'he  committee  reported  a  resolution  declaring  the  claimant  not 
elected,  and  the  House  agreed  to  the  resolution,  after  a  short  debate,  and 
without  division.  An  amendment  admitting  claimant  was  rejected  by 
a  vote  of  41)  to  61). 

[1  Bart.,  418-424.] 

(11)  Foster. 

Stuit'  hi  r<h4'Ul<m.  Klect'um  not  in  (umftrrnuty  to  law^  and  few  votes 
m\t.     Claimant  n<tt  admitted. 

Report  l)y  Mr.  Dawes: 

The  State  of  South  Carolina  was  almost  entirely  occupied  by  rebel 
troops,  and  there  was  no  government  of  any  sort  except  tne  rebel  gov- 
ernment. There  was  no  regular  elcH'tion  held  anywhere,  but  claimant 
asked  to  be  seated  on  certain  papers  purporting  to  be  signed  by  a  few 
citizens  expressing  their  I'hoice  of  him  for  Congress.  The  committee 
could  see  nothing  on  which  the  right  of  the  claimant  could  te  properly 
based,  and  reported  a  resolution  declaring  him  not  entitled  to  the  seat. 
The  House  aaopted  the  resolution  without  debate  or  division. 

|1  Bart.,  424-426.] 
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(12)  Segar  (second  case). 

K!fcffo)i  held  in   on]y  jyarf  of  the  dUtnct^  hat  under  the  formn  of 
}iin\      Coifrmfttee  nuid^mo  recomm^indatu)^ ,      ILmxe  (uhintt^'dclarnumt, 

UejX)rt  by  Mr.  Dawes: 

Afti^r  the  report  of  the  committee  and  ac^tion  of  the  Iloase  on  the 
prior  case  of  Segar,  another  election  was  held,  in  which  thi^objections 
stilted  in  the  committee  report  were  sought  to  be  avoided.  Writs  of 
«» lection  were  issued  by  the  governor  and  carried  to  the  sheritfs  of 
three  counties,  and  elections  were  held  in  form  of  law  in  two  of  these 
counties,  and  one  precinct  of  the  third.  About  1,(J()0  votes  were  cast, 
and  these  were  returned  and  cjinvassed  in  form  of  law.  The  governor 
issued  a  certificate  of  election,  but  this  was  not  until  after  the  case 
had  l^een  referred  to  the  comfnittee.  There  were  17  counties  in  the 
district,  and  the  usual  vote  was  about  8,0(X).  The  three  counticvs  where 
the  elections  were  held  contained  a  little  over  one-fouilh  th(»  popula- 
tion of  the  district. 

The  committee  reported  the  facts,  but  could  agree  on  no  conclusion. 
The  House,  after  some  debate,  by  a  vote  of  71  to  47,  admitted  the 
claimant. 

[1  Itert.,  414-418.] 

(18)  Flanders  and  Hahn. 

T'uitr  of  eiectlniifiiced  hy  iiulitary  goren\jtn\  Regwtrdtum  Jnv)  partly 
d'tHrefjarded,      ConiniHte^'  report  frr  ehiinmnt'H,      ClaimantH  admitted, 

Keported  b}-  Mr.  Dawes. 

The  First  and  Second  districts  of  Louisiana,  from  which  these  claim- 
ants claimc^d  to  have  been  eh^cted,  were  each  composc^d  of  portions 
of  the  city  of  New  Orleans  and  some  country  parishes.  The  city  of 
New  Orleans  and  most  of  the  count rv  included  in  theses  districts  were 
in  the  complete  <;ontrol  of  the  United  States  army,  under  General 
Butler,  and  the  conditions  were  such  that  elections  could  be  held  in 
nearly  all  the  district  without  fear  of  rebel  interference.  General 
Sheplev  had  been  appointed  military  governor  of  Louisiana,  and  a 
very  large  portion  of  the  population  in  the  reclaimed  territory  had 
taken  the  oath  of  allegiance  and  acquiesced  in  the  authority  of  General 
Sheplev. 

No  Congressional  election  had  been  held  in  the  State  in  ISHl,  and 
there  were,  consequently,  vacancies  in  the  representations  of  all  the 
districts.  Under  the  constitution  of  the  State  the  governor  had 
authority  to  iix  the  time  of  elections  to  fill  vacancies,  and  the  military 
governor,  in  the  exercise  of  his  civil  powers,  fixed  the  time  for  this 
election  and  issued  writs.  The  election  was  held  under  all  the  forms 
of  law,  except  in  respect  to  the  registration  of  Orleans  Parish.  No 
registration  was  required  by  the  laws  of  the  State  except  in  this  parish, 
and  here  the  registration  was  a  permanent  one.  The  seceding  legisla- 
ture had  abolished  and  destroyed  the  former  n^gistration,  and  required 
a  new  registnition  conditioned  on  the  tuking  of  the  oath  of  allegiance 
to  the  Confederacy.  This  enactment  was,  of  course,  void,  but  the 
destruction  of  the  former  and  still  valid  registration  rendered  it  impos- 
sible to  proceed,  under  that.     A  new  registration  was  ordered  and 
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partly  completod,  Imt  it  was  ordered  that  all  persons  who  failed  to  be 
registen^d  mijrht  he  permitted  to  vote  on  satisfying  the  judges  of  their 
qualitieation.  This  was  genenilly  done  by  proof  of  fonner  registra- 
tion. The  eominittee  held  that  the  registration  law  was  directory,  and 
that  its  partial  disregard  did  not  vitiate  the  election,  but  if  it  were 
held  otherwise  the  election  could  still  stand  on  the  result  outside  of 
Orleans  Parish,  where  no  registration  was  required.  The  election  was 
participat(»d  in  l)v  a  very  large  majority  of  the  legaj  voters  present  in 
the  parishes,  and  appeared  to  have  been  a  v^erv  free  and  peaceable 
election.  The  onlj'  possible  objection  to  the  validity  of  the  election 
was  a  possible  ob]e<*tion  to  the  authority  of  the  military  governor  to 
order  tlie  election. 

The  exact  i)owers  of  a  militan'  governor  can  not  be  easily  defined.  They  have 
their  orijfin  in,  and  art'  probably  limited  bj%  necessity.  They  are  to  some  extent  civil 
lis  well  a**  inilitiirv,  and  the  autHoritv  for  hiH  civil  functions  is  no  less  clear  than  for  his 
military. 

Both  had  l>een  recognized  by  the  Supreme  Court,  and  also  by  Con- 
gress, on  former  occasions,  as  in  the  admission  of  California.  The 
Constitution  required  the  United  States  to  guarantee  to  each  State  a 
republican  form  of  government.  Representation  was  one  of  the  es.sen- 
tials  of  such  a  government,  and  the  right  of  the  people  to  representai- 
tion  ought  not  to  be  dependent  on  the  willingness  of  the  relwl  gov- 
ernor of  Louisiana  to  order  an  election.  Some  one  must  assume  the 
power  to  order  the  election.  General  Shepley  assumed  to  act  Jis  gov- 
ernor of  Louisiana,  and  his  actions  were  acquiesced  in  by  the  people. 
The  House  ought  at  least  to  I'ecognize  him  as  d<i  facto  governor  until 
his  authority  was  contested  by  some  one. 

Tht*  committee  recommended  resolutions  admitting  claimants.  There 
was  no  minority  report,  but  in  the  extended  debate  in  the  House  strong 
objections  wcmc  raised  to  their  admission,  based  on  the  fact  that  the 
military  governoi*  was  not  elected  by  the  people,  but  appointed  by  the 
Prt^sident.  Tht*  claimants  came  not  so  much  as  the  representatives  of 
the  people  as  the  creatures  of  Executive  ix>wer,  and  to  admit  them 
Avould  be  to  augment  the  already  dangerous  increase  in  that  j:)ower. 

After  an  extended  debate,  the  House  adopted  the  resolution  admit- 
ting the  claimants  bv  a  vote  of  92  to  44. 

[i  Bart,  438-455.] 

(14)  McCix)UD  and  AVing. 

State  in  nhtllmn.  Elect Itni  not  In  ft/nn  of  Utw^  and  held  in  only 
s^mall part  ff  t/w  difitrict.  Seport  aijainxt  claimantH,  Clai?nant^  not 
admitted, 

ReiK)rt  by  Mr.  Dawes. 

At  the  election  under  which  these  claimants  applied  for  seats,  Mr. 
McCloud  r(»ceived  a  majority  of  the  vot<\s,  but  if  a  precinct  where  the 
election  was  by  ballot,  the  law  of  Virginia  requiring  it  to  be  i^lra  vi}ct\ 
were  throw  n  out  Mr.  Wing  would  have  a  majority.  The  committee 
did  not  decide  between  the  claimants,  as  in  their  opinion  the  whole 
election  was  illegal. 

The  election  was  called  hy  a  proclamation  of  Major-General  Dix, 
commanding  the  Department  of  Virginia,  who  issued  a  proclamation 
fixing  the  time  of  the  election  and  the  qualifications  of  voters,  and 
requiring  all  ({ualitied  voters  to  vote,  under  pain  of  being  considered 
disloyal^^BI^  election   officers   were  ai)i)ointed   by   General    Viele, 
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•*  military  governor  of  Norfolk,"  and  returns  were  made  to  him.  Gov- 
ernor Pierpoint  issued  writs  of  election  to  the.  sheriffs  of  the  four 
counties  where  the  election  could  be  held,  but  the  date  mentioned  in 
these  writs  was  afterwards  changed  by  some  one,  so  that  the  election 
was  held  the  day  after  the  reception  of  the  writs,  though  the  law 
required  ten  days'  notice. 

The  committee  found  that  the  election  was  entirely  in  disregard  of 
law.  (xeneral  Dix  was  not  in  any  sense  a  militaiT  governor,  and  pre- 
tended to  no  civil  functions.  The  jurisdiction  of  tlie  ''military  gov- 
ernor of  Norfolk''  was  uncertain,  but  it  did  not  seem  to  cover  the 
whole  district  in  which  the  election  was  held.  The  election  officers 
were  under  the  law  required  to  be  elected  by  the  people,  and  not  to 
l)e  appointed  by  any  officer.  The  requisite  notice  of  the  election  was 
not  ^iven,  and  the  returns  were  not  made  to  the  proper  officers.  The 
((ualifications  of  voters  as  fixed  in  the  proclamation  of  General  Dix 
were  not  those  prescril)ed  bv  the  constitution  and  laws  of  Virginia. 
Writs  of  election  were  issuea  to  only  four  of  the  eleven  counties  of 
the  district.  This  was,  in  this  case,  the  result  of  necessity,  as  the 
remaining  counties  were  in  the  possession  of  the  rebels,  but  it  would 
be  dangerous  to  recognize  any  such  power  of  selecting  certain  coun- 
ties in  a  district  under  an\^  circumstances. 

The  election  could  not  be  considered  as  a  fair  expression  of  the 
choice  of  the  people,  as  it  was  only  held  in  four  of  the  eleven  counties 
of  the  district  and  but  a  small  fraction  of  the  total  vote  was  cast.  The 
rest  of  the  district  was  in  the  armed  occupation  of  rebels,  and  no  elec- 
tion could  hav-e  been  held  in  it.  The  committee  therefore  recom- 
mended resolutions  against  the  admission  of  claimants,  and  the  House 
piussed  the  resolutions  without  delmte  or  division. 

[1  Bart.,  455-459.  J 

(15)  McKenzik. 

Stai^  in  rehellmn.  hlecfiim  n(tt  hi  ffjrni  of  lavu  o/nd  held  in  rml/y 
smull  part  of  fht-  di^trirf,  Rtpnrt  (ujainnt  ciminunt.  Claimant  not 
adniitied. 

Report  by  Mr.  Dawes. 

The  facts  in  this  case  were  much  the  same  as  in  the  other  Virginia 
cases.  Only  two  of  the  nine  counties  in  the  district  had  been 
reclaimed  so  that  elections  could  be  held  in  them.  Governor  Pierpoint 
issued  writs  of  election,  but  authorized  the  persons  to  whom  they  were 
addressed  to  change  the  date  of  the  election  if  necessary,  and  the  date 
was  changed  from  December  31  to  January  15.  The  committee  were 
of  the  opinion  that  this  power  to  fix  the  dates  of  the  election  could  not 
be  delegjited. 

The  legislature  ot  Virginia  had  subsequently  passed  an  act  which,  it 
was  contended,  legalized  this  election,  but  the  committee  found  that 
the  act  was  only  intended  to  permit  the  making  of  returns  within  less 
that  the  formerh'  legal  time.  If  the  act  had  had  the  intention  claimed, 
it  would  have  been  iH\vond  the  power  of  the  legislature  to  legalize  an 
election  not  legal  at  the  time*  it  was  held. 

Only  twT>  of  the  nine  counties  were  able  to  participate  in  the  elec- 
tion, and  the  committee,  on  the  principles  heretofore  followed,  rec- 
ommended that  the  claimants  be  not  admitted.  The  House  passed  the 
resolutions  without  debate  or  division. 

[1  Bart.,  460-462.  J 
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(16)    R0DGER8. 

State  rediHtneted  hy  Hecediiuj  lrgiM(ftur*\      VJarmant  not  admitted. 

Report  hv  Mr.  Dawes. 

The  State  of  Tennes.see  had  !)een  redistricU^d  by  the  rebel  legislature 
for  the  Confedemt^*  (congress.  On  the  day  of  the  elec^tion  for  inenil)ers 
of  the  Confederate  congress  claimant  claimed  to  have  been  elected  to 
the  House  of  Representatives  from  a  district  compased  of  parts  of  two 
districts  already  representt>d  by  two  members  of  the  House.  The  (com- 
mittee HHommended  that  he  be  not  admitted^  and  the  House  concurred 
without  debate  or  division. 

[1  Bart.,  462,  468.] 

(17)    PiGOTT. 

State  in  TfMUfm,  hhrtion  hrld  in  ordy  mnall  part  of  dl-Htrhi. 
CUnmant  not  an  ItihaHtant.     .Vot  admittfd. 

Report  by  Mr.  Dawes. 

The  election  was  held  in  only  three  of  the  eleven  counties  of  the  dis- 
trict, and  only  in  portions  of  them.  Under  the  principles  heretofore 
followed,  the  committee  held  that  this  was  not  an  election. 

Claimant  had  formerly  lived  in  North  Carolina,  but  had  been  a  resi- 
dent of  Washington  for  years.  He  had  gone  to  North  Carolina  a  few 
months  before  the  election  as  private  secretary  to  the  military  governor. 
The  committee  held  that  this  did  not  constitute  him  an  inhabitant. 

The  House  passed  the  resolution  refusing  to  admit  the  claimant 
without  debate  or  division. 

[1  Bart.,  468,  464. J 

(18)   (tRAFFTJX. 

State  in  rrhr/Uon,  Kleetion  not  in  f'f/rnt  (f  lav\  avd  held  in  only  a 
t*m all  part  of  th*'  dii<triet,      Claimant  not  adtnitted. 

Report  by  Mr.  Dawes. 

The  facts  in  the  case  were  the  same  as  those  in  the  case  of  McKen- 
zie,  and  the  committee  came  to  the  same  conclusions.  The  governor 
had  delegated  the  power  of  fixing  the  time  of  the  election  to  the  person 
who  carried  the  writs,  which  the  committ<»e  held  he  had  no  power  to  do. 
The  election  was  held  in  only  a  small  part  of  the  district,  and  could  not 
express  the  choice  of  the  voters.  The  House  agreed  to  the  resolution 
refusing  admission  to  claimant  without  debate  or  division. 

[1  Bart.,  464,  465.] 

(19)  Hawkins. 

State  in  rtMlion^  and  most  of  th*  di>^trirt  in  armful  inumpation. 
Claimant  not  admitted. 

Report  by  Mr.  Dawes. 

A  convention  of  the  people  of  the  district  had  b(»en  held,  and  a  date 
tixed  for  an  election,  unless  some  other  dat(*  should  ])e  iixed  by  the 
governor.  The  district  wiis  then  free  from  troops.  Just  before  the 
day  fixed,  writs  from  the  military  governor  arriv«»d  fixing  a  later  day. 
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The  rebels  heard  of  thetse  writs,  and  made  an  incursion  into  the  distriet. 
liittles  were  fought,  and  by  the  day  of  election  the  whole  district  was 
occupiiHi  by  the  contending  armies.  The  general  in  command  of  the 
Federal  troops  issued  orders  postponing  9ie  election;  but  in  a  few 
places,  where  the  orders  did  not  reach,  polls  were  opened.  Perhaps 
1,900  votes  were  ciist,  but  the  only  proof  of  the  votes  possifJo  was 
unsworn  lettei*s  and  statements  from  private  citizens.  The  committee 
thought  it  would  be  a  dangerous  precedent  to  accept  these  as  proof. 
The  House  refused  to  admit  claimant,  without  debate  or  division. 
[1  Bart.,  466-468.1 
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THIRTT-EIOHTH   C0HOEE88,  1869-1865. 

Coniwittee  on  KhHt^mM, 

Mr.  Dawes,  Massachusi^tts.  Mr.  Scofield,  Pennsylvania, 

V(K)uiiEES,  Indiana,  Smithers,  Delaware, 

Baxter,  Vonnont,  Upson,  Michigan, 

Smith,  Kentuckv,  Brown,  Wisconsin, 

Mr.  (lANSOx,  New  York. 

(1)  Lewis  McKenzie  vw.  B.  M.  Kitchen,   Virginia. 

(2)  John  S.  Slet^per  rs,  Alexander  H.  Kiee,  Jf(fMMaehuj<effM, 

(8)  Jos('»  M.  (lallegos  rs.  Francisco  Perea,  Nc^r  Mexico, 

(4)  John  P.  Bruce  vv.  Benjamin  F.  Loan,  itlssouri. 

(5)  Birch  v-v.  King  and  Price  vi<,  McClurg,  Mi^^miri. 

(6)  Lucius  n.  Chandler,   Virginia. 
1)  Samm^l  Knox  va.  Francis  P.  Blair,  Mi^ouri. 
[S)  liohert  (>.  Schenck  and  Francis  P.  Blair. 

(9)  John  H.  McHenrv,  jr.,  vs.  George  H.-Yeaman,  Kenineky. 

(10)  J.  B.  S.  Todd  rn,  AVilliam  •la3'ne,  DaJcotu  Territury. 

(11)  James  Lindsay  vh,  John  (i.  Scott,  Missouri. 

(12)  John  Kline  rs,  Leonard  Myers,  Pennsylvania. 

(18)  Charles  W.  Carrigan  vh,  M.  Russell  Thayer,  Pfnvnsyhyania. 

(14)  Joseph  Segar,   Virginia, 

(15)  A.  P.  Field,  Louisiana. 

(16)  M.  F.  Bonanzo,  A.  P.  Field,  and  W.  D.  Mann,  Lmtisinna. 

(17)  T.  M.  Jacks ^nd  J.  M.  Johnson,  Arkansas. 

(1)  McKexzie  rs.  Kitchen. 

Klfdiou  hdd  in  less  than  half  the  district.  Claim  that  (xne  amnty 
was  a  ])art  ({f  West  Virginia,  majority  report  against  hoth  claimants; 
minority  nport  firr  contestee.     Neither  elaimunt  admitted. 

Majority  report  by  Mr.  Dawes:  minority  report  by  Mr.  Smith. 

Of  the  votes  cast  at  this  election  conti»stee  received  a  majority,  but 
if  the  vote  of  Berkeley  County  w(»re  excluded  contestant  would  have 
a  majority.  He  claimed  that  Berkeley  County  was  a  j^rt  of  West 
Virginia,  and  had  no  right  to  vote  for  a  Representative  from  Virginia. 
But  the  committee  found  that  Berkelev  County  was  not  to  l>e  admitted 
to  West  Virginia  until  the  voters  of  tlie  countv  and  the  legislature  of 
AVest  Virginia  had  l)oth  given  their  assent,  l^he  assent  of  the  voters 
was  given  on  the  same  day  that  votes  w(»re  cast  for  Representative  in 
Congress,  and  that  of  the  legislature  was  not  given  until  some  time 
afterwards.  Berkeley  Cbunty  wits  not  mentioned  in  the  ac^t  of  Con- 
gress admitting  West  Virginia,  and  hence  the  assent  of  Congress  had 
not  vet  l)een  given,  and  the  county  was  still  a  part  of  Virginia. 

This  disposed  of  the  claim  of  contestant.  The  case  of  contestee  was 
more  difficult.  The  part  of  the  district  still  under  the  control  of  the 
rebels  contained  a  very  little  more  than  half  the  territory  and  popula- 
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tion  of  the  district.  The  counties  in  which  elections  were  held  con- 
Uiined  nearly  half  the  ])opulation,  hut  elections  were  not  h(^ld  in  the 
whole  of  all  the  counties,  and  parts  of  the  counties  were  still  disputed 
t<»rritorv  and  only  partlv  unaer  the  control  and  protection  of  the 
United  States  Army.  All  the  district  was  under  the  control  of  martial 
law  and  military  discipline,  ''certainly,  at  Wpst,  poor  instrumentalities 
for  ascertjiining  the  cnoice  of  freemen."'  The  committee  came  to  the 
conclusion  that  this  case  was  within  the  application  of  the  precedents 
already  established,  and  recommended  that  the  claimant  be  not 
admitted. 

Mr.  Smith  favored  seating  the  contestee  on  the  ground  that  sub- 
stantiall}'  half  the  district  participated  in  the  election  (this  report  is 
not  given  in  1  Bartlett),  but  the  House,  after  a  short  debate,  adopted 
the  resolutions  presented  by  the  committee  without  division. 

[1  Bart.,  4(J8-472,  and  Report  No.  14,  tirst  session  Thirty -eighth 
Congress,  pp.  10, 11.] 

(2)  Sleeper  vs.  Rice. 

MUtah'  in  Jirst  count,  Recmmt  and  aynemh'd  return.  Report  for 
anitrHt*'*'.      CitnteMee  retained  the  aent. 

Rei>ort  by  Mr.  Dawes. 

According  to  the  precinct  returns  as  first  made  contestant  had  a 
majority  of  32  votes,  but  seven  days  after  the  election  an  amended 
return  was  made  from  Ward  12,  ftoston,  which  was  counted  by  the 
board  of  aldermen  and  included  in  the  total  return.  Counting  this 
amended  return,  contestee  had  a  majority  of  28  votes.  Contestant 
claimed  that  this  amended  return  was  without  authority  in  law  and 
untrue  in  fact.  But  the  committee  found  that  under  the  statutes  the 
ward  officers  had  authority  to  make  amended  returns,  within  nine  days 
after  the  election,  to  corresjwnd  with  the  truth,  and  that  these  returns 
were  to  be  counted  l\v  the  board  of  aldermen  whether  made  in  obe- 
dience to  a  notice  from  said  board  or  not.  As  all  returns  were  to  be 
counted,  regardless  of  informalities,  the  reason  for  amended  returns 
contemplated  nmst  have  been  that  the  tirst  returns  were  not  tnie.  As 
no  specific  method  of  ascertjiining  whether  they  were  true  or  not  was 
provided,  no  method  could  l)e  held  to  be  pronibited  which  attained 
that  object.  The  amended  return,  based  on  a  recount  of  votes  b}^  the 
election  officers,  was  hence  legal. 

An  examination  of  all  the  circumstances  convinced  the  committee 
that  it  also  represented  th(^>  truth.  The  votes  were  counted  in  packages 
from  time  to  time  during  the  day,  a  tally  sh(»et  kept  of  this  count,  and 
the  result  announced  on  a  blackboard.  The  ballots  were  divided  into 
packages,  and  the  official  returns  were  based  on  a  count  of  these  pack- 
ages, made  in  the  evening.  According  to  the  tirst,  or  ''rough  count," 
there  were  60  votes  less  cast  for  Representative  in  Congress  than  for 
other  offices.  An  examination  of  the  original  tallv  sheet  showed  that 
a  mistake  of  60  had  been  made  by  reading  the  tigures  578  as  518. 
There  was  also  a  deficiency  of  about  30  in  the  votes  for  Representa- 
tive in  Congress,  according  to  the  first  official  count.  If  this  should 
l)e  correct^  by  adding  the  60  votes  found  by  correcting  the  first 
"'rough  count,"'  there  would  be  an  excels  of  about  30  votes.  The  num- 
ber of  votes  shown  by  the  '*  rough  count,"  as  corrected,  corresponded 
substantially  to  the  number  cast  for  other  offices. 
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The  Imllots  had  l)oen  kept  in  a  trunk  in  the  attic  of  the  house  of  the 
clerk  of  the  ward.  I^»lievinjj  that  a  mistake  had  been  niade^  he  pri- 
vately recounted  them,  from  the  api>earance  of  the  !)undles,  without 
untying  the  pjickage.  He  then  called  a  meeting  of  the  ward  officers, 
who  can»fully  recounted  all  the  ballots,  comparing  the  aivount  with 
the  tally  .sh(»et  of  the  original  count.  It  was  found  that  one  pack- 
age of  2h  votes  had  Imh^u  overlooked  in  the  original  count.  Counting 
this  package,  the  result  corresponded  substantially  to  that  shown  by 
the  correc^ted  '*  rough  count/'  and  the  numl>er  of  votes  cast  for  Con- 
gress was  substantially  the  same  as  for  other  offices. 

The  clerk  swore  that  the  ballots  had  not  been  tampered  with,  and 
the  committee  found  that  the  remarkable  coincidences  shown,  and  the 
prol)a!)ility  of  the  result  of  the  recount  and  the  improbability  of  the 
original  count,  and  the  full  explanation  of  how  the  mistake  must  have 
oc^curred,  left  no  rooni  for  doubt  that  the  Imllots  wei*e  not  t4impered 
with. 

The  resolution's  sustaining  the  right  of  contestee  to  his  seat  were 
adopted  without  del)ate  or  division. 

[1  Bart.,  472-481. J 

(8)  Galleoos  vs.  Perea. 

AppVtvtifhni  for  fuvihiT  time  to  take  testimom/  refui<e(L 

R«»port  by  Mr.  8mithers. 

.Notice  oif  contest  and  answer  were  duly  served.  Contestee  took 
some  t(\stimony.  Contestant  served  notice  to  take  testimonv  either 
before  the  chief  justice  of  the  Territory  or  a  probate  judge.  He  took 
no  testimony,  1)ut  applied  to  the  House  for  further  time,  alleging  that 
there  were  but  two  judges  of  the  district  court  in  New  Mexico;  that 
one  of  them  resided  in  an  inaccessible  i>art  of  the  Territory  and  the 
other  was  a  violent  political  opponent.  No  reason  was  given  for  not 
taking  testimony  before  the  probate  judge  named  in  the  notice.  The 
committee  reconmiended  that  the  extension  be  not  granted,  and  the 
House  agreed  without  debate  or  division. 

[1  Bart.,  481,  482. J 

(4)  Bhuce  m.  Loan. 

Violence  and  Intimidation;  military  interference.  Majority  report 
to  declavt'  nt^at  vacant;  minority  report  for  contestee.  Content  ee  retained 
the  Heat* 

Majority  report  by  Mr.  (xanson;  minority  report  by  Mr.  Upson. 

Contestant  asked  that  the  election  be  declared  void  on  account  of 
violence  and  intimidation  and  illegal  interference  by  the  armed  militia 
of  the  Stat(».  There  were  fifteen  counties  in  the  district,  and  the  con- 
testant chaiged  that  the  election  was  interfered  with  in  seven  of  them, 
but  h(»  took  testimony  in  only  five,  alleging  that  it  would  have  been 
dangerous  to  attempt  it  in  the  other  two.  It  was  conceded  that  the 
election  in  eight  counties  was  fair. 

The  convention  of  the  Stat(>  had  passi^d  a  law  requiring  all  |)ei*sons 
to  take  a  prescribed  oath  of  loyalty  in  ordiM*  to  (lualifv  tliem  to  vote. 
All  the  loyal  citizens  of  the  State  had  been  organized  into  militia. 
Shortly  before  the  election,  orders  had  i)een  issued  to  the  militia  cau- 
tioning them  against  interfering  with  the  freedom  of  anyone  to  vote 
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at  the  electioD.  The  coniiuittee  found,  however,  that  these  ordei's  had 
been  disregarded  in  the  live  counties  named.  Testimony  was  quoted 
in  all  of  them  to  show  that  there  were  scenes  of  violence  at  the  polls, 
and  that  persons  were  prevented  from  voting  for  contestant.  Con- 
testee  had  been  a  brigadier-general  of  the  militia,  and  many  of  the 
candidates  on  the  same  ticket  with  him  were  officers  in  the  militia. 
None  of  the  (candidates  on  the  ticket  with  contestant  belonged  to  the 
militia. 

After  quoting  and  commenting  on  the  testimony  in  regard  to  the 
various  polls,  the  committee  called  attention  to  the  condition  of  Mis- 
souri, and  the  fact  that  it  had  !)een  entirely  reclaimed  from  the  rebels, 
and  that  there  was  no  occasion  for  military  interference  at  the  polls, 
nor  an}'  reason  why  a  free  and  quiet  election  could  not  have  l)een  neld. 
If  the  militia  had  obeyed  the  orders  given  them,  this  would  have  been 
the  case. 

But  the  evidence  discloses  ample  proof  that  a  portion  of  the  militia  in  certain 
localities  disregarded  entirely  the  injunctions  given  them  in  the  orders  before  men- 
tioned, and  in  many  instances,  in  violation  of  their  duty  as  good  citizens,  and  of  the 
coniniands  promulgate<l  prior  to  the  election  by  those  orders  to  them  as  soldiers, 
assumed  to  determine  who  should  and  who  should  not  vote,  and  for  whom  votes 
should  Ihj  cast,  and  by  threats,  violence,  and  bv  various  modes  of  intimidation  so 
far  iiiterfereil  with  the  election  as,  in  the  opinion  of  the  committee,  to  render  the 
election  a  nullity. 

The  minds  of  the  people  of  Missouri  had  not  yet  become  quiet,  and 
threats  and  instances  of  violence  were  likely  to  spread  a  condition  of 
alarm,  and  have  more  effect  than  they  would  have  in  a  community 
accustomed  to  the  conditions  of  peace.  Considering  the  evidence  in 
the  light  of  these  considerations,  the  committee  concluded  that  the 
election  was  void,  and  recommended  resolutions  vacating  the  seat. 

The  minority  held  that  no  such  condition  of  affairs  existed  as  to  invali- 
date the  election.  There  were  15  counties  in  the  district,  and  evidence 
was  brought  against  only  5  of  them,  and  against  only  8  precincts  in 
those  5  counties.  There  were  probably  150  precincts  in  the  district, 
and  the  election  was  not  attacked  in  142  of  them.  A  detailed  examina- 
tion of  the  testimony  in  regard  to  these  H  precincts  showed  that  a 
large  part  of  it  was  hearsay,  or  consisted  of  vague  and  general  state- 
ments or  rumors,  not  confirmed  by  the  specific  facts  shown.  There 
was  excitement  and  some  violence,  but  this  was  to  be  expected  under 
the  circumstances,  and  it  did  not  appear  that  it  interfered  with  a  fair 
election.  The  fiict  that  fewer  votes  were  cast  at  this  election  than  at 
former  elections,  taken  by  the  majority  as  indicating  the  result  of 
intimidation,  could  be  better  accounted  for  in  other  ways.  If  all  the 
votes  claimed  to  have  been  intimidated  at  the  only  poll  where  there 
was  serious  violence  were  deducted,  and  all  the  votes  at  the  other  polls 
that  could  be  claimed  upon  any  reasonable  estimate,  contestee  would 
still  have  a  majority.  The  minority  therefore  recommended  resolu- 
tions declaring  contestee  elected. 

After  a  long  debate  the  House  jwu^sed  the  resolutions  presented  ])y 
the  mhiorhij^  bv  a  vote  of  71  to  51),  and  contestee  retained  his  seat. 

(1  Bart.,  482-^520. J 

(5)  Birch  t%v.  King  and  Price  vh,  McCluro. 

These  cases  were  similar  to  the  case  of  Bruci*  /'.v.  J^oan.  After 
the  House  had  refused  to  agree  to  the  report  of  the  committee  in  that 
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case,  tho  i)ii"[X»rs  in  tho  above-named  eases  were  rc^jiorted  haek  U)  the 
House  ana  laid  upon  the  table.     There  were  no  written  reports,  nor 
was  there  a  contest  in  the  House. 
[1  Bart.,  5l>().] 

(i))   C1IANDI.EH. 

jSfafff  it!  it'hdllon;  election  in  only  small  pa7't  of  district.  Claimant 
not  admitttd. 

Report  bv  Mr.  Dawes. 

This  was  a  case  like  a  number  of  others  in  Virginia.  Only  a  small 
part  of  tlie  district  had  1)een  reclaimed,  and  no  election  could  l)e  held 
in  most  of  the  district.  The  committee  reported  against  the  claimant, 
referring  to  the  reports  in  similar  cases  for  the  principles  and  reason- 
ing involved  in  the  decision. 

[1  Bart.,  520,  521.  | 

(7)  Knox  vs.  Blair. 

Fraud;  llleijal  votbuj;  IrregularUles,  Majtfrity  report  for  contest- 
ant; minority  rcjH/rt  for  contest et\      Ondest ant  Heated, 

Majority  report  by  Mr.  Dawes;  minority  report  b\'  Mr.  Ganson. 

This  district  consisted  of  a  portion  of  the  city  of  St.  Louis  and  three 
outside  townships.  The  returned  majority  of  the  sitting  memlx»r  was 
158  votes.  A  large  numl)er  of  charges  were  made  b}'  lK)th  side^s,  but 
the  ones  relied  on  by  the  contestant  were  those  against  the  Abbey 
precinct,  and  charges  of  illegal  votes  cast  by  members  of  various  mil- 
itary companies.  The  contestee  relied  on  charges  of  illegal  votes  cast 
))V  members  of  the  various  companies  of  '^Osterhaus's  origade"  and 
on  the  illegal  rejection  of  various  returns  for  informality.  The  com- 
mittee called  attention  to  the  fact  that  the  pleadings  on  both  sides  were 
very  vague  and  indefinite. 

For  vajj:iieness,  uncertainty,  and  generality  they  are,  in  the  opinion  of  the  com- 
mittee, \vitli<>nt  example,  an<l  seem  to  liave  been  drawn  in  studiouH  di^r^jiaixl  both 
of  t lie  act  of  Congress  and  of  all  precedent.  Hut  as  neither  contestant  nor  Hitting 
memlHT  was  in  a  situation  to  take  exce])tion  to  tlie  substance  or  mo<le  of  the  other's 
pleadin^r,  the  committee  were  not  called  u]Mjn  for  a  decision  ui>on  this  point,  hut 
present  the  ciise  a»^  they  find  it  upon  the  record.  They  do  not  feel  at  iilx^rty,  how- 
ever, to  ]K*rmit  thesi'  plea<linp<  to  pa>s  into  a  precetient  without  reconling  the  <»pinion 
that  many  of  the  allegations  on  both  sides  are  bad  both  in  substance  an(l  form. 

In  the  Abbey  precinct,  where  4*24  votes  wt»re  cast,  nearly  all  for  con- 
testee, contestant  charged  400  illegal  votes,  giving  the  names  of  the 
voters.  The  conimitt(H»  found  that  th(»  whole  election  was  so  tiiinted 
with  fraud  as  to  reciuire  the  rejection  of  the  entire  return.  The  law 
permit t<»d  residents  of  the  district  to  vote  in  anv  precinct  in  the  district 
on  taking  an  oath  that  they  had  not  and  would  not  vote  in  any  other 
precinct.  The  evidence  showed  that  the  judges  in  this  precinct  had 
permitted  SS  illegal  voters  to  vote  in  a  body,  and  there  was  no  evidence 
that  (hey  had  adminisU^red  tin*  required  oath  to  any  of  them.  Ono  of 
the  judges  exchanged  places  with  a  violent  partisan  of  the  sitting  mem- 
ber during  part  of  the  day  whih*  he  himself  electioneered  for  contestee. 
Th<*  })oIling  plac(»  was  undtM*  the  practical  control  of  another  violent 
j)artisan  of  the  sitting  member.  Inere  were  large  numl)ers  of  paroled 
prisoners  in  the  barnuks  near  tin*  i)olling  place  under  the  charge  of  an 
oiUccr  who  was  an  active  supporter  of  the  sitting  member.     Many  of 
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these  soldiers  were  seen  in  wagons  going  toward  the  city  and  shouting 
for  Blair.  At  this  precinct  four  times  as  raanv  votes  were  cast  as  had 
ever  been  cast  in  it  before  or  since,  and  mostly  by  persons  who  were 
entire  strangers  to  old  resident  of  the  district. 

Indeed,  it  in  difficult  to  see  in  the  manner  in  which  this  election  wa*?  conducted  any 
limit,  Ix^vond  an  exhaustion  of  the  supply  of  men,  to  the  number  of  votes  retumeci 
from  this  precinct. 

When  the  result  in  any  precinct  has  been  shown  to  be  "so  tainted  with  fraud  that 
the  result  can  not  Iw  deducible  therefrom,"  then  it  should  never  l>e  permitte<l  to 
form  a  i>art  of  the  cranvass.  The  i)recedent8,  as  well  as  the  evident  reciuirements  of 
truth,  not  only  sanction  but  call  for  the  rejection  of  the  entire  poll  wnen  stamped 
with  the  chara<-tcristi(^  here  shown. 

The  evidence  in  regard  to  illegal  voting  by  members  of  military  com- 
panies consisted  largely  of  sworn  copies  of  muster  rolls.  Contestee 
claimed  that  these  were  not  admissible  for  any  purpose,  but  asked  that 
if  they  were  admitted  for  any  purpose  they  be  aamitted  for  all  pur- 
poses. The  committee  held  that  tne  copies  of  the  muster  rolls  kept 
with  the  regiment,  as  well  as  those  kept  m  the  office  of  the  Adjutant- 
Geneml  at  Washington  and  of  the  adjutant-general  of  Missouri,  were 
each  original  papers,  sworn  copies  of  which  might  be  admitted.  The 
committee  h(»ld  also  that  they  were  evidence  of  the  ages  of  the  persons 
whose  names  were  contained  in  them,  and  when  made  about  tne  time 
of  the  election  of  the  persons  belonging  to  the  regiments,  but  they 
were  not  evidence  of  the  residence  of  voters,  and  when  made  a  year  or 
two  before  the  election  were  riot  evidence  of  the  persons  composing 
the  regiment  at  the  time  of  the  election.  Upon  this  and  other  evidence 
the  committee  rejected  a  large  number  of  illegal  votes  cast  for  the 
contestee. 

The  contestee  claimed  that  802  persons  voted  as  members  of  the 
"Osterhaus  brigade"  who  did  not  belong  to  it,  and  that  a  large  num- 
Ix^r  of  others  were  nonresidents  of  the  district,  and  asked  that  the 
vote  of  th(»  whole  brigade  be  thrown  out.  The  nmster  lolls  were 
made  out  nearly  two  years  before  the  election,  and  constant  recruiting 
from  the  city  of  St.  Louis  had  been  going  on  since,  so  the  committee 
held  that  the  302  voteis  whose  names  WH?re  claimed  not  to  be  on  the 
mustei*  rolls  were  not  shown  not  to  be  members  of  the  brigade.  The 
fact  that  large  numbers  of  these  names  were  difficult  German  names, 
lia>)le  to  l)e  misspelled,  probabi  v  accounted  foi'  a  large  part  of  the  appar- 
ent discrepancy.  There  was,  liowever,  specific  proof  of  illegal  votes 
in  many  of  the  companies  of  the  brigade,  and  the  committee  rejected 
these  votes. 

A  number  of  poll  books  of  military  companies  were  rejected  by  the 
official  canvassers  because  no  '* abstract  or  votes"  was  returned  with 
them.  But  the  abstract  was  simply  a  computation  or  casting  up  of 
the  votes,  and  as  the  votes  themselves  were  all  returned  (the  election 
in  military  companies  was  r!r<(  /vxv),  the  omission  to  cast  them  up 
was  immaterial.  Making  all  the  deductions  and  additions  indicated 
al)ove,  Mr.  Knox  had  a  plurality  of  49  votes,  and  the  committee 
recommended  resolutions  declaring  him  elected. 

The  minority  held  that  the  case  of  contestant  was  not  made  out. 
Without  the  rejection  of  the  whole  vote  of  the  Abbey  precinct  a 
majority  could  not  be  shown  for  him.  Contestant  did  not  in  his  notice 
of  contest  ask  that  this  precinct  be  thrown  out,  or  allege  fmud  against 
the  judges,  and  he  ought  not  to  be  permitted  to  do  so  now.  His 
original  charge  was  illegal  vot<^s,  and  he  now  only  claimed  to  have 
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proved  88  of  these.  Ac<^eptin^  the  proof  according  to  the  claim8  of 
contestant,  there  were  in  fact  only  7o  such  votes.  If  the  charge  of 
fraud  was  allowed  to  be  made  now,  the  reception  of  that  number  of 
illegal  votes  did  not  prove  fraud,  and  the  evidence  on  which  the  votes 
were  claimed  to  be  illegal  was  not  conclusive.  The  other  charges 
alleged  to  show  fraud  were  not  sustained  by  the  evidence  and  the 
minority  could  see  no  reason  for  rejecting  this  poll. 

The  nuister  rolls,  th(»  minority  held,  were  not  trustworthv  evidence, 
but  if  the}' were  to  be  admitt(Hi  they  ought  to  avail  both  si(fe*s,  and  not 
be  admitted  under  a  {mrtial  rule  which  permitted  contestant  to  prove 
by  them  such  charges  as  he  had  made,  while  not  pennitting  (X)nteste^ 
to  prove  in  the  same  way  the  chtss  of  charges  he  had  maile.  And  con- 
testant, further,  had  charged  that  voti»s  were  illegal  on  certain  grounds, 
and  was  now  permitted  U)  show  them  illegal  on  other  grounds,  which 
ought  not  to  be  done.  The  specifications  relied  on  by  contestee  were 
specific,  and  the  proof  came  within  them,  so  that  the  committee's  excuse 
for  permitting  contestant  to  go  beyond  the  law  because  contestee  had 
done  so  had  no  basis.  Dediicting  all  illegal  votes  as  found  by  the 
minority,  Mr.  Blair  had  a  majority  of  469  votes,  -'or,  allowing  that 
identity  of  name  proves  identity  of  person,'"  of  399  votes. 

Af  t(»r  a  brief  debate  the  House  adopted  the  resolutions  presented  by 
the  majoritv,  giving  the  seat  to  contestant,  bv  a  vote  of  81  to  33* 

|1  Bart.,>21-550.1 

(8)  ScHKNCK   and   Hlaik. 

Acceptance  of  nuJitary  appiniditumt  vaaitex  sent  unless  appipirttment 
resigned  he  fore  the  beginning  of  tJte  session ,  Mr,  Sirfuffwk's  seat  declared 
not  mnud;    Mr,  lilnlrx  vacant. 

Report  \)\  Mr.  l)aw(»s. 

This  report  is  not  given  or  mentioned  in  1  Bartlett,  probablv  because 
it  is  not  strictly  the  report  of  a  contested  election  case.  6oth  Mr. 
Schenck  and  Mr.  Blair  had  been  ap|)ointed  major- genemls  in  the 
Army  subse<|ucnt  to  their  (^Ic^ction  to  Congress,  (xeneral  Schenck  had 
resigned  before*  th(»  beginning  of  the  first  session;  Genei'al  Blair  not 
until  about  a  month  after  the  session  commenced.  Both  had  resigned 
under  a  v(»rbal  understanding  that  they  might  be  restored  to  their  posi- 
tions if  they  desired.  General  Schenck  had  not  made  application  to 
be  restored,  but  General  Blair  had  made  application  for  a  command. 

Upon  these  facts  the  committee  reportea  that  Mr.  Schenck  was  enti- 
tled to  his  seat,  but  that  (leneral  Blair  had  never  had  the  legal  right 
to(|ualify.*  The  offices  of  major-tjeneral  and  member  of  Congress  were 
clearly  incompatible,  and  under  the  principles  laid  down  in  all  the  prec- 
edents the  acceptance  of  a  dis(|ualifving  office  operat-ed  as  a  resig- 
nation of  the  office  already  held.  But  under  the  precedent  of  the  case 
of  Ilerrick  (Fifteenth  (Congress)  a  Kepresentative-elect  was  not  a  raem- 
b(»r  until  the  b(»ginning  of  the  first  session  of  Congress,  and  the  factof 
holding  an  incompatible  office  subsequent  to  election,  but  previous  to 
the  beginning;  of  the  session,  did  not  prevent  the  Representative-elect 
from  (|ualifving  as  a  member,  having  previously  resigned  his  other 
office.     (Tcneral  Schenck,  therefore,  was  entitled  to  retain  his  seat. 

TIh'  case  of  (leneml  Blair  involved  a  new  (juestion.     He  had  resigned 


•(  H*iieral  Blair  liad  alroa<ly  Ixjeu  deprivetl  of  hia  seat  by  the  action  of  the  House  in 
tlie  caue  of  Kuox  vs,  Blair. 
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his  militaiy  office  before  qualifying  as  a  member  of  Congress,  but  not 
until  a  month  after  the  day  on  which  he  could  and  should  have  quali- 
fied. The  committee  held  that  where  a  person  holding  one  office 
is  appointed  to  another  and  incompatible  one,  the  duties  of  which  are 
required  to  commence  at  a  certain  time,  and  he  continues  to  perform 
the  duties  of  the  former  office  after  that  time,  he  must  be  hela  to  have 
declined  the  latter,  and  c»n  not  afterwards,  bv  I'esigning  his  former 
office,  l)e  entitled  to  assume  the  latter.  At  the  opening  of  the  first 
session  General  Blair  had  to  choose  between  the  two  offices,  and  having 
continued  in  the  militarv  sei*vice,  he  could  not  afterwanls  take  a  seat 
in  Ck>ngress. 

[Report  No.  110,  first  session  Thirty -eighth  Congress.] 

(9)  McHenry  m,  Yeaman. 

Military  interference.  Majority  report  for  amtestee;  report  hy  Mr, 
Viforhees  to  vacate  seat.      Contestee  retained  the  neat. 

Majority  report  by  Mr.Smithers;  minority  report  by  Mr.  Voorhees. 

The  sitting  member  received  a  majority  of  5,224  votes.  Contestant 
asked  that  the  election  be  declared  void  on  account  of  certain  military 
orders,  declaring  the  State  under  mailial  law  and  directing  the  mili- 
tarv to  aid  the  civil  authorities  in  holding  a  fair  and  peaceable  election, 
and  on  the  ground  that  the  election  was  carried  by  force  and  f mud, 
and  that  test  oaths  were  applied  unknown  to  the  laws  of  Kentucky. 

The  committee  did  not  inquire  into  the  propriety  of  the  orders  com- 
plained of.  Contestee  received  a  very  large  vote — a  majority  of  all 
the  voters  in  the  district,  as  shown  by  the  largest  vote  ever  previously 
cast.  The  population  of  the  distri(»t  had  been  depleted  by  the  war, 
and  if  all  the  voters  left  in  it  who  did  not  vote  had  voted  for  contest- 
ant cont4istee  would  still  have  been  eloc^ted.  There  were  occasional 
irregularities,  but  contestee  was  plainly  the  choice  of  a  majority  of 
the  i)eo|)le,  and  ought  to  retain  his  seat. 

Mr.  Voorhees  tiled  a  report  (not  given  in  V  Bartlett)  contending  that 
the  election  was  void,  l)ecause  held  under  martial  law,  and  because 
the  orders  and  policy  of  the  military  authorities  were  such  as  to  intimi- 
date persons  from  voting  for  contestant. 

Any  election  for  a  civil  oflBcci  held  under  inttrtial  lawy  where  the  qualifications  of 
voterH  are  prescribed  by  military  officers,  in  not"  such  an  elwtion  as  tlie  founders  of 
this  Government  intended  should  l>e  held  under  the  Constitution  which  they  framed, 
and  should  be  declared  void  in  all  cafes  by  the  Congress  of  the  nation.  Such  an 
election  is  the  one  now  in  question. 

After  a  brief  debate  the  House  pass(»d  the  resolution  declaring  the 
sitting  member  entitled  to  his  seat  by  a  vote  of  96  to  26. 

[1  Bart.,  550-555,  and  Report  No.  70,  first  session  Thirty -eighth 
Congress,  part  2.] 

(10)  Todd  m,  Jayne. 

Prima  facie  riq  J tt  t^>  tlui  inAit.  Conte^t^int  admitted.  Fraud;  irreg- 
ulurltieH ;  illegal  votem.  Majority  report  for  contestant ;  inh^jority 
rej^Krrtf/r  contestee.      Contestant  seated^. 

Majority  report  by  Mr.  Dawes;  minority  report  by  Mr.  Scofield. 
At  the  Ixjginning  of  the  session  both  contestiint  and  contestee  pi, 
sented  themselves  and  claimed  Ww  right  to  be  sworn  in.     The  questioi 

H.  Doc.  510 13 
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was  referred  to  the  Committee  on  Elections,  who  reported  in  favor  of 
Mr.  Jayne.  Mr.  Jayne  presented  a  certificate  of  election,  signed  by 
himself  as  governor,  a  certificate  of  election  from  the  present  governor, 
and  the  proclamation  of  the  secretary  and  acting  governor,  showing 
that  he  was  elected  according  to  the  official  canvass.  Mr.  Todd  pre- 
sented a  certificate  from  the  same  secretary  and  acting  governor,  stat- 
ing'that  subsequent  to  the  time  fixed  by  law  for  the  official  canvass 
another  return  had  l>een  received,  giving  Mr.  Todd  a  larger  majority 
than  the  majority  of  Mr.  Jayne  on  the  official  canvass.  The  commit- 
tee found  that  the  secretary  6ad  no  legal  authority  to  issue  this  certifi- 
cate, and  it  had  no  more  weight  than  tne  statement  of  a  private  person. 
But,  taking  it  as  true,  it  showed  that  the  prima  facte  nght,  under  the 
law  and  the  official  canvass,  l)elonged  to  Mr.  fFayne.  Whether  the 
votes  in  question  were  actually  cast  and  correcrtly  returned  was  a  ques- 
tion to  be  considered  when  the  case  was  heard  on  the  merits. 

On  the  merits  of  the  c*ase  the  committee  reported  for  contestant. 
On  the  face  of  the  returns  contestee  had  a  majority  of  16  votes.  This 
did  not  include  the  votes  of  two  counties  rejected  by  the  Territorial 
canvassers  and  the  county  whose  returns  were  delayed.  Contestant 
claimed  that  the  votes  of  two  of  these  three  counties  should  be  counted, 
and  that  illegal  votes  cast  in  various  cx)unties  should  be  deducted. 
Contestee  made  counter  charges  of  illegal  voting,  and  asked  that  one 
of  the  counties  not  counted  be  counted  and  the  others  rejected. 

Technical  objections  were  mised  by  both  sides.  The  committee 
excluded  a  deposition  taken  by  contestee  a  month  after  the  expiration 
of  the  legal  time  before  a  judge  in  the  District  of  Columbia  instead  of 
before  an  officer  resident  of  the  Territory'.  Contestee  objected  to  the 
notice  of  contest,  l>ec>ause  it  was  served  hef(/re  the  result  had  been  pro- 
claimed.    The  committee  were — 

of  opinion  that  tliiH  wan  a  defect  which  the  sitting  Dele^te  could  waive,  ami  that 
by  answering  afltr  the  result  had  l)een  proi!lainie<l,  and  within  the  time  when  a  new 
notice  of  contest  could  have  been  serve<i,  without  availing  himself  of  the  objection, 
and  proceeding  to  take  the  testimony,  he  liad  waived  the  right  to  object  to  it  at  the 
hearing. 

The  testimony  of  contestant  was  taken  before  two  justices  of  the 
peace.  The  law  of  1851  permitted  it  to  l)e  taken  l)efore  justices  of  the 
peace  only  when  no  other  officer  named  in  the  law  was  a  resident  of 
the  Territory.  Contestant  claimed  that  the  only  other  officers  in  the 
Territory  included  in  the  law  were  the  chief  justice  and  associate 
justice  of  the  Territory,  and  that  as  their  families  were  domiciled  in 
Iowa,  and  they  only  went  into  the  Territory  to  hold  court,  they  were 
not  residents  of  the  Territorv. 

Theconnnitkv  were  of  opinion  that  the  two  justices  of  the  |)eac^,  residents  of  the 
Territory,  were  comp<»tent  to  take  the  depositions. 

The  connuittee  n^jected  \)  voters  cast  l)y  a  surveying  party  only 
temponirilv  in  the  Territorv.  Thev  also  deducted  the  votes  of  one 
precinct  whose  whole  vote  was  evidently  tainted  with  fmud.  The 
poll  was  opened  the  night  before  the  election,  at  a  different  place  from 
that  required  by  law,  and  a  large  number  of  illegal  votes  received. 
The  next  day,  at  the  legal  place,  other  votes  were  received  and  put 
into  the  same  box  unopened.  Names  were  added  to  the  poll  list  to 
make  up  for  the  extra  ballots,  and  there  were  other  inaications  of 
fraud. 

Another  county  was  attacked  ])e<*ause  the  votes  of  many  Iowa  soldiers 
and  a  number  of  half  breed  Indians  weje  nnrived.     From  the  evidence 
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it  was  possible  to  tell  the  largest  number  of  votes  that  could  have  been 
cast  by  these  persons,  and  they  were  eliminated  and  the  rest  coimted. 
Another  county  was  not  counted  by  the  official  ysinvassers  nor  by  the 
committee.  A  party  friend  of  contestant,  who  had  been  appointed 
judge,  but  wa.s  refased  permission  to  act,  requested  voters  to  vote 
open  tickets,  and  his  friends  did  so,  and  he  took  their  uames.  The 
judges  atljourned  for  dinner,  taking  the  box  with  them.  When  the 
box  was  opened  in  the  evening  there  were  more  ballots  than  voters 
had  voted,  but  less  for  Mr.  Todd  than  had  voted  open  tickets*  for  him. 
There  was  a  general  f nu*as  when  this  was  discovered,  and  the  balloti$ 
never  were  finallv  canvassed. 

The  only  other  disputed  point  was  the  vote  of  Kittson  County,  which 
was  returned  to  the  secretary  of  the  Territory  a  few  days  late.  The 
committee  did  not  think  this  ought  to  prevent  it  being  counted,  if  it 
was  otheiniVLse  correct.  Contestee  claimed  that  the  vote  was  fraudu- 
lent and  fictitious,  but  his  only  evidence  was  the  deposition  taken  in 
Washington,  which  had  been  excluded  by  the  committee.  It  was  also 
objei'tedto  on  the  ground  that  the  precinct  was  in  the  Indian  countiy. 
But  the  committee  neld  that  the  only  Indian  lands  excluded  from-tne 
limits  of  the  Territory  bv  the  organic  act  were  such  as  were  held 
under  certain  treaties.  I'his  was  not  such  land,  and  the  votes  not 
having  been  proved  to  be  otherwise  illegal,  should  be  counted.  This 
would  give  a  majority  to  contestant,  and  the  committee  recommended 
that  he  be  seated. 

Mr.  Scofield  and  Mr.  Upson  presented  a  minority  reiK)rt  sustaining 
the  right  of  the  sitting  menUwr.  They  rested  the  case  on  Kittson 
County.  If  evidence  not  strictly  within  the  law  of  1851  was  to  be 
(excluded,  the  law  should  }>e  impartiall^V  applied,  which  would  exclude 
all  of  contestant's  testimony.  The  chief  justice  of  the  Territory  was 
required  by  law  to  be  a  resident  of  the  Territory,  and  he  was  actually 
in  the  Territory  during  part  of  the  time  that  the  testimony  was  being 
taken,  and  issued  subpcenas  for  contestant,  who  acknowledged  him  in 
his  notices  to  l)e  a  resident  of  th(»  T(U*ritory.  So  long  as  he  was  a  res- 
ident, testimon}'  could  not  be  taken  before  justices  of  the  pt^ace  under 
the  law.  If  contestee*  was  to  be  held  to  have  waived  his  objection  to 
the  notice  of  contest,  contestant  must  also  be  held  to  have  waived  all 
objections  t^)  the  testimony  in  regard  to  Kittson  (younty  by  being  pres- 
ent and  cross-examining  the  witness  (though  under  protest),  and  con- 
senting to  an  adjournment  that  the  deposition  might  be  completed.  If 
this  deposition  were  admitted  it  would  show  that  the  election  in  Kitt- 
son County  was  a  fraudulent  one.  Unless  this  vote  was  counted,  the 
case  of  contestant,  according  to  the  statements  of  thc^  majority  renort, 
could  not  be  made  out.  After  some  delnite  the  House  adopt^Mi  the 
resolution  declarincr  contestee  not  elected,  bv  a  vote  JU  to  1,  and  that 
(le<'larin«x  contestiint  elect(»d  bv  a  vote  of  M  to  81. 

1 1  Bart.,  555--5()8,  andony>/77/////^/67cciise.  Kep<)rt  No.  1,  first  s(»ssion. 
Thirty -eighth  Congress.] 

(IL)  Lindsay  /'.v.  Scx)tt. 

tlir  Hi  mi. 

Report  by  Mr.  Upson. 

According  to  the  returns,  contestee  had  a  majority  of  489  votes. 
The  election  was  contested  on  the  ground  that  mauy  dY^lo^vA.  \^^x^q.\v$> 
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voted  illegally  for  contesteo  and  that  in  a  nunil)er  of  precincts  neither 
the  election  officers  nor  the  voters  took  the  oath  of  loyalty  prescribed 
by  the  convention  of  the  State.  The  committee  held  that  the  require- 
ment of  this  oath  was  in  effect  the  requirement  of  loyalty  as  a  qualifi- 
cation for  voting,  and  while  the  election  officers  might  possibly  have 
no  discretion  to  refuse  the  vote  of  a  person  who  should  take  the  oath 
falsely,  the  vote  would  be  none  the  less  an  illegal  one. 

In  a  number  of  precincts  it  appeared  that  this  oath  was  taken  neither 
by  the  election  oincers  nor  the  voters  and  the  committee  rejected  the 
votes  of  these  precincts.  The  laws  of  the  State  required  that  all  bal- 
lots should  be  numbered  and  that  no  ballots  not  numbered  should  be 
counted.  In  three  precincts  the  ballots  w^ere  not  numbered  and  the 
committee  rejected  the  votes  (but  on  this  point  they  were  not  unani- 
mous, as  they  were  on  the  others).  The  votes  of  two  militaiy  com- 
panies were  objected  to  l)ecAuse  given  v!ra  voee^  but  the  committee 
round  on  examination  that  this  was  permitted.  Contestant  also  charged 
many  individual  disWal  votes,  but  the  committee  found  the  evidence 
in  regard  to  them  insufficient.  Making  all  the  deductions  required 
contestce  still  had  a  majoritv  of  fJl  votes  left,  and  the  committee 
recommended  that  he  retain  liis  seat.  The  resolution  presented  was 
adopted  without  debate  or  division. 

[1  Bart.,  569-574.] 

(12)  Kline  ca,  Myers. 

Opportunlftj  to  rt'i'ount  refused  in  ahffeiwe  of  eoulence  of  pr<)balfl<' 
fravU  (yr  terror.      Contv^te4>  retaim^d  the  neat, 

Kepoit  l>y  Mr.  S<*otield. 

Contestant  conceded  that  he  had  not  made  out  his  case  on  the  evi- 
dence presented,  but  showed  that  he  had  made  an  unsuccessful  effort 
to  procure  a  recount  of  the  })allots  and  applied  for  an  order  of  the 
House  to  send  for  the  boxes  and  recount  the  votes. 

The  coin  111  itt(^e  were  of  opiiiifni  that  hucIi  an  application  should  Ihj  foiinde<l  niK)n 
wjnie  proof  sufficient  at  leant  to  rai«i»  a  preHuniption  of  rnlHtake,  irregularity,  or  fraud 
in  the  orij^inal  count,  and  ought  not  to  l>e  granted  upon  the  mere  suggestion  of  pos- 
sible error.     The  contestant  failed  to  furnish  such  proof. 

On  the  contmrv,  the  election  appeared  to  have  been  fair  and  the 
count  careful. 

To  adopt  the  rule  that  ballot  lM:>xeH  should  \\e  opene<l  uiMm  the  mere  reiineM  of  the 
defeated  candidate  would  occasion  more  fraud  than  it  could  possibly  expoc^. 

Th(  committee  reconnnended  resolutions  declaring  contestee  elected. 
Mr.  Dawes  and  Mr.  (ianson  dissented  from  the  ruling  of  the  commit- 
te<%  l)ut  the  resolutions  were  adopted  without  division. 

(1  Bart..  574,  575.] 

{V6)    CvRUKiAN    /'.v.    TlIAYEK. 

liecoufif  rffn-sf'd.  In  (dm^twc  of  etud^^ncr  (tf  jtrohahlc  fraud  or  error, 
w  of  le<j(d  stejhs  to  jyrocurc  it  trithln  the  tune. 

Report  b}'  Mr.  Dawes. 

This  was  another  case  from  Philadelphia  in  which  a  recount  by 
order  of  the  House  was  asked  for.  The  mayor  and  recorder  of  Phil- 
adelphia had  refused  to  obey  a  subpuMia  ducea  tecum,  issued  by  two 


THIRTY-EIGHTH    CONGRESS.  197 

justices  of  the  peace  at  the  instance  of  contestant.  The  committee 
refused  to  grant  the  application,  on  the  grounds  stated  in  Kline  vs. 
Myers,  and  also  l)ecause  these  two  justices  of  the  peace  had  no  juris- 
diction to  issue  subixenas  in  the  case,  and  hence  no  legal  steps  had 
been  taken  to  procure  the  recount  within  the  sixty  days.  The  act  of 
L851.gave  jurisdiction  and  authority  to  jastices  of  the  peace  only  in  case 
none  of  the  other  officers  mentioned  in  the  act  were  resident  in  the  dis- 
trict. There  were  at  least  three  such  officers  resident  in  this  district. 
The  contestant  conceded  that  on  the  evidence  already  taken  he  had  not 
made  out  his  case,  and  the  committee  aceordingly  recommended  resolu- 
tion declaring  contestee  elected.  The  resolutions  were  passed  by  the 
House  without  debate  or  division. 
[1  Bart.,  576-577.] 

(14)  Segar. 

/Stnte  in  rehellion;  eUctlrm  hM  In  only  a  small  part  of  dhtrict. 
Claimant  not  admitted. 

Report  by  Mr.  Dawes. 

At  the  election  in  question  about  1,667  votes  were  cast,  of  \Vhich 
Mr.  Segar  received  about  1,300.  He  had  a  certificate  of  election  in 
due  form,  and  asked  to  be  sworn  in  and  to  occupy  the  seat  until  some 
one  else  should  appear  showing  a  better  title. 

Bat  the  committee  were  of  opinion  that  they  should  inquire  intD  and  report  the 
facts  concerning  thiin  election  and  their  conclusion  thereon. 

There  were  twenty  counties  in  the  district,  and  polls  were  opened 
in  only  four  of  them,  containing  about  one-fourth  of  the  voting  popu- 
lation; the  rest  of  thc^  district  being  occupied  by  the  rebel  armies. 
Under  the  principles  decided  in  previous  cases,  the  committee  hekl 
that  this  could  not  be  considered  an  election.  In  all  previous  cases- 
It  was  recognized  as  a  nile  that  when  the  vot<»  actually  polled  was  such  a  minority 
of  the  whole  vote  that  it  could  not  be  determined  that  the  i)erson  si»lected  by  that 
minority  was  the  choice  of  the  whole  district,  and  the  absent  majority  were  not 
voluntarily  staying  away  from  the  polls,  but  were  kept  away  by  force,  then  no  such 
selection  thus  made  could  ])e  treated  as  an  election. 

The  resolution  recommended  was  adopted,  after  a  brief  debate,  bv  a 
vote  of  94  to  23. 
fl  Bait.,  577-579.1 

(15)  Field. 

State  not  redistrwted.  Ji  lection,  in  nearly  all  of  old  district  sitj)- 
pressedhy  mUltary  interferetice.      Claimant  not  admitted. 

Report  by  Mr.  Dawes. 

Mr.  Field  claimed  to  have  been  elected  from  the  First  district  of 
Louisiana,  but  the  State  had  not  been  redistricted  under  the  new 
apportionment  law,  giving  it  live  Representatives  instead  of  four,  and 
the  First  district,  from  which  he  claimed  his  seat,  was  the  old  First 
district. 

If,  therefore,  there  was  no  other  difficulty  in  the  way  of  giving  effect  to  this  alloge<l 
election,  it  could  not  be  said  to  have  been  held  in  conformity  with,  but  in  contra- 
vention of,  law. 

But  the  main  objection  to  the  election  was  that  it  was  held  in  a  very 
small  part  of  the  district.     The  district  was  composed  of  a  part  of  the 
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city  of  New  Orleans,  and  two  small  outside  parishes.  In  the  eity  of 
New  Orleans,  where  nineteen-twentieths  of  the  voters  ivsided,  the 
whole  election  was  suppressed  by  ordei's  of  General  Shepley,  military 
governor.  There  was  some  eviclenee  that  15()  votes  were  cast  in  one 
of  the  outside  parishes,  and  perhaps  about  as  many  were  (!ast  in  the 
other:  but  in  the  city  of  New  Orleans  10,00()  votei*s  were  kept  ffom 
the  jxjlls  by  soldiers  a<*ting  under  the  orders  of  General  Shepley.  The 
committee  could. see  no  reason  for  this  action  on  the  part  of  the  mili- 
tary irovernor,  and  stronglv  condemned  it,  but  it  was  effectual,  and 
even  if  the  fact  that  the  district  had  no  leral  existence,  and  that  the 
votes  were  inforaially  returned  to  an  unauthorized  private  committee, 
could  l)e  overlooked,  the  fact  that  the  election  was  thus  suppressed  in 
nearly  the  whole  district  was  fatal  to  its  validit}'. 

After  a  brief  debate,  the  resolution  recommended,  refusing  admis- 
sion to  the  claimant,  was  pissed  bv  a  vote  of  85  to  48. 

fl  Bart,  580-583.1 

(l(»)  BoNANzo,  FiKi.i),  and  Manx. 

Reorganization  of  State  (jot^ertunrut  inttiatvd  and  partly  dircH^l  hy 
rnHltary  aatluri*ity,  Naj<tr!ty  r^jxprt  foi\  and  miuordy  r^inn't  agalnnt^ 
the  admlHHHm  of  claimants,      Av/  arthm  hy  the  Ifoune. 

Majority  report  by  Mr.  Dawes;  minority  report  by  Mr.  Smithers. 

These  cas(\s  involved  the  question  of  the  recognition  of  the  reorgjin- 
ized  State  goverimient  of  Louisiana.  Full  report^^  were  made  on  the 
case  of  Bonanzo,  and  brief  reports  in  the  other  two  cases,  calling 
attention  to  the*  fact  that  they  were  based  on  the  same  state  of  facts. 

An  election  had  been  held  in  Ijouisiana  under  the  proclamation  of 
the  military  govcM'nor,  and  members  elected  at  it  had  been  admitted 
to  the  Thirty -sevcMith  Congress.  No  election  had  been  held  at  the 
regular  time  for  the  (^lection  for  the  Thirty -eighth  Congress,  but 
soon  after  that  time  Major-General  Banks  had  issued  a  proclamation 
inviting  the  loyal  people  of  the  State  to  participate  in  the  election  of 
State  otticcrs.  The  State  officers  were  elected,  and  afterwards,  under 
the  proclamation  both  of  the  civil  and  militaiy  authoritio>j,  delegates 
werc!  elected  to  a  convention  to  revise  the  constitution  of  the  State. 
This  convention  divided  the  State  into  live  Congressional  districts, 
and  dirt^cted  an  election  to  l)e  held  for  Representatives  in  Congress. 
The  validity  of  this  election,  the  committee  held,  depended  "upon  the 
effect  which  the  House  is  disposed  to  give  to  the  efforts  to  reorganize 
a  State  government  in  Louisiana.''  The  objection  to  these  efforts 
was  that  th<\v  originated  in  no  previous  State  or  Federal  law;  but 
this  was  th(»  result  of  necessity.  ''The  State  was  att^Mupting  to  rise 
out  of  the  ruin  caused  l)v  the  Vivmi^A  overthnnc  oi  its  laws.'^  There 
were  no  State  laws  providing  for  such  a  contingency,  and  it  was  not 
within  the  power  of  the  Tnited  States  to  pass  them.  Their  enact- 
ment was  within  the  power  reserved  ''to  the  Stiites,  respectivel}',  or  to 
thejKoph  r  If  this  new  government  was  the  work  of  trie  people,  and 
was  republican  in  form,  it  was  entitled  to  recognition.  The  committee 
found  from  th(^  (evidence  in  the  case  that  the  elections  in  question  had 
been  participated  in  by  a  large  majority  of  the  loval  people  of  the 
State,  and  that  the  loyal  peoph*  con.stituted  a  majority  of  all  the  peo- 
ple.    They  therefore  recommended  that  the  claimants  be  admitted. 
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The  ininorit}'  were  of  the  opinion  that  the  election  in  question  did 
not  repre.8ent  the  free  and  voluntary  action  of  the  majority  of  the 
loyal  people  of  the  State.  The  election  was  called  by  the  proclama- 
tion of  a  militarj^  ruler,  and  his  orders  were  such  as  to  amount  to  a 
practical  command  to  the  people  to  take  part.  The  State  was  under 
martial  law,  a  condition  inconsistent  with  the  free  creation  of  a  civil 

{government.  As  nearly  as  could  l)e  judged  from  available  data,  nmch 
ess  than  half  of  the  loj^al  voters  within  the  Union  lines  took  part  in 
the  election,  and  a  large  part  of  the  State  was  without  the  lines.  It 
was  in  evidence  that  a  large  class  of  voters  voluntarily  remained  away 
from  the  polls.  In  an  ordinary'  election,  held  under  an  existing  law, 
they  would  have  been  held  to  have  acquiesced  in  the  result,  but  an 
election  to  organize  a  new  government  must  be  participated  in  by  a 
majority  of  the  people.  The  minority  thought  that  the  restoration  of 
the  unquestionea  authority  of  the  United  States  in  Louisiana  depended 
more  on  the  prosecution  of  the  war  and  the  destruction  of  the  seceding 
government  than  on  the  organization  of  impotent  State  governments, 
subservient  to  military  authority,  and  recommended  that  the  claim- 
ants be  not  admitted. 

There  was  no  action  bv  the  House. 

fl  Bart,  588-597;  2  Bait.,  1-16.] 

(17)  Jacks  and  Joiinson. 

EUetimi  undet*  prmyishnal  (jmyernment  of  Ai^kannas.  Committee 
rrcfrnnnended  adimnfium  of  d<timantH,     No  action  Iry  th*  HmtJ^e. 

Report  by  Mr.  Dawes. 

The  people  of  Arkansas  had  met  in  convention  and  amended  the 
constitution  of  the  State,  and  provided  for  a  provisional  government. 
The  amended  constitution  and  other  acts  of  tne  convention  were  rati- 
fied by  a  large  and  substantially  unanimous  vote.  It  was  apparent  that 
a  large  portion  of  the  people  of  the  State  had  always  been  loyaK  and 
at  least  10,(KX)  volunt<?er  soldiers  had  been  furnished  for  the  Union 
army.  At  the  election  for  meml)ers  of  Congress  a  very  full  vote  was 
cast,  and  both  claimants  were  elected  by  very  large  majorities.  Under 
the  principles  laid  down  in  the  case  of  Bonanzo,  the  committee  thought 
the  claimants  ought  to  be  admitted,  and  recommended  resolutions  to 
that  effect. 

There  was  no  action  bv  the  House. 

[1  Bart.,  597-604;  2  Bart.,  17-24.] 
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THIBTY-HnrTH  C0HOBE88,  1865-1867. 

Comiuittee  on  FAectionn, 

Mr.  Dawes,  Massachusetts,  Mr.  Paine,  Wisconsin, 

ScoFiELD,  Pennsylvania,  Shellabarger,  Ohio, 

Baxter,  Vermont,  McClurg,  Missouri, 

Upson,  Michigan,  Radford,  New  York, 

Mr.  Marshall,  Illinois. 

Mr.  Paine  resigned  his  place  at  the  commencement  of  the  second 
session,  and  Mr.  Poland,  of  Vermont,  took  his  place. 

CaseH, 


(1)  Augustus  C.  Baldwin  m.  Rowland  E.  Trowbridge,  Michigan. 
\i\  Henry  D.  Washburn  vs.  Daniel  W.  Voorhees,  Indiana. 
(3)  WilliaTH  E.  Dodge  /%v.  James  Brooks,  New  York, 


(4)  Charl 

(5)  S.  H. 


Charles  Follett  vs,  Columbus  Delano,  Ohio. 
Boyd  V.S.  John  R.  Kelso,  Missouri. 

(6)  Smith  Fuller  vh,  John  L.  Dawson,  Pennsylvania. 

(7)  William   H.   Koontz  va.   Alexander  H.    Coffroth   (two   ceases), 
Pennsylvania. 

(8)  Doi*sey  B.  Thomas  vs.  Samuel  M.  Arnell,  Teimessee. 

(1)  Baldwin  vs.  Trowbridge. 


Right  of  State  legidature  to  Jix  pla<.'e  of  electUms  in  violation  of  State 
constitution.  Majitrity  report  for  contestee;  inin/rrity  report  J'or  con- 
testant.     ConteMte  retained  the  seat. 

Majority  rei)ort  by  Mr.  Scofield;  minority  report  by  Mr.  Marshall. 

Contestee  had  a  majority  of  all  the  votes  cast,  but  contestant  had  a 
majority  of  the  votes  cast  inside  the  State.  The  State  constitution 
prohibited  the  elector  from  voting  outside  of  the  township  or  ward  in 
which  he  resided,  but  the  legislature  had  passed  a  law  permitting  sol- 
diers to  vot<^.  outside  of  the  State,  wherever  their  regiments  might  be 
encamped.  A  large  number  of  such  votes  were  cast,  and  the  majoritv 
of  Mr.  Trowbridge  depended  on  them.  The  supreme  court  of  Michi- 
gan had  held  that  the  provision  permitting  these  votes  to  be  cast  out- 
side the  State  was  in  conflict  with  the  Constitution,  and  the  committee 
agreed  with  the  court,  but  held  that  in  ciise  of  such  conflict  the  power 
o?  the  legislature  was  paramount.  The  power  to  fix  the  times  and 
plac*-es  of  elections  was  conferred,  by  the  tenns  of  the  C 'constitution,  on 
the  h{fislatnre.s  of  the  States.  The  fact  that  em^h  of  the  colonies,  at 
the  time  of  the  adoption  of  the  Constitution,  had  a  legislature  similar 
to  the  legislatures  of  the  present  States,  and  that  throughout  the  Con- 
stitution the  word  "legislature"  was  consistently  used  to  designate 
this  assembly,  and  was  carefully  distinguished  from  the  word  ^'con- 
vention," which  was  also  used  with  a  definite  meaning,  showed  that  by 
the  word  ''legislature''  the  Constitution  meant  ''the  legislature  eo 
nomine.,  as  kn^H^n  the  political  history  of  the  countrv."  The  power 
to  act  at  aU^^^^^premises  was  derived  from  the  Constitution,  and 
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not  from  any  previously  existing  power,  and  if  it  was  conferred  upon 
the  legislature  by  the  Constitution,  a  constitutional  convention  could 
not  exercise  it,  or  inhibit  the  legislature  from  exercising  it. 

Even  if  the  constitutional  conv-ention  was  to  he  considered  as  a  con- 
structive legislature,  it  could  only  be  held  to  possess  this  power  by 
virtue  of  its  chai^acter  as  a  legislature,  and  its  enactments  on  the  sub- 
ject could  only  have  the  force  of  legislation,  which  subsequent  legisla- 
tion could  supersede. 

The  law  having  been  passed  by  the  legislature  and  not  being  in  con- 
flict with  the  Constitution  or  laws  of  the  United  States,  was  valid,  and 
contestee,  having  been  elected  by  the  votes  received  in  accordance  with 
it,  was  entitled  to  his  seat. 

Mr.  Marshall  in  a  repoil  signed  only  by  himself  dissented  from  the 
opinion  of  the  committee.  The  legislative  assembly  of  limited  powers, 
known  as  the  "general  assembly,"  or  by  various  other  names  in  the 
different  States,  did  not  exhaust  the  legislative  power  of  the  State. 

The  ** legislature*'  of  a  State,  in  its  fullest  and  broadest  sense,  signifies  that  body 
in  which  all  the  legislative  powers  of  a  State  reside,  and  that  body  is  the  people 
themselves  who  exercise  the  elective  franchise. 

The  secondary  or  subordinate  legislature — 

is  the  creature  of  the  organic  laws  of  the  State,  owes  its  existence  to  it,  and  can 
rightly  do  nothing  in  contravention  of  its  provisions.  If,  then,  this  section  of  the 
Federal  Constitution  can  be  construed  to  refer  to  this  secondary  or  subordinate  legis- 
lative Vx>dy  of  a  State,  it  must  be  held  to  mean  that  the  time,  place,  and  manner  for 
holding  elections  for  Representatives  shall  be  prescribed  in  each  State  by  the  legis- 
lature thereof,  such  legislature  acting  in  subordination  and  in  conformity  to  that 
organic  law  to  which  it  owes  its  own  existence. 

Mr.  Marshall  held  that  the  cases  of  Shiel  vs,  Thaj^er  (Thirty -seventh 
Congre^s^  and  Farlee  vs.  Runk  (Twent^y-ninth  Congress)  had  already 
decided  tne  question  according  to  his  interpretation.  But  admitting 
the  interpretation  of  the  committee,  the  law  in  question  was  not  a  law 
to  fix  the  placQS  of  holding  elections.  If  the  legislature  hud  passed  a 
law  that  any  citizen  of  the  State  might  vote  at  any  place  where  he 
happened  to  be  on  the  day  of  election,  it  would  not  be  a  law  tixing  the 
plac(^  of  elections.  This  was  practically  that  law  as  applied  to  a  cer- 
tiiin  (;Iass  of  citizens;  and  in  any  case  it  was  doubtful  if  the  legislature 
of  a  State  could  fix  a  place  for  holding  elections  outside  the  limits  of 
the  State.  If  the  legislature  had  this  power,  so  had  Congress,  and  it 
mig'ht  pass  a  law  requiring  all  the  citizens  of  Michigjin  to  vote  in 
Chicago. 

The  resolution  presented  b}^  the  committee  declaring  contestee 
elected  was  passed  nv  a  vote  of  108  to  80. 

[2  Bart.,  46-64.] 

(2)  Washburn  '^w.  Voorhees. 

Balh)t'lHy.v  Ht  uffin  (j.  Majority  report  for  am  teMant ;  miv ority  rrp(/i^t 
for  mntestee.      Coiitestant  Heatm. 

Majority  report  by  Mr.  Dawes;  minority  report  \>y  Mr.  Marshall. 

The  testimony  in  this  case  wjis  all  taken  iM^rore  the  mayor  of  Terre 
Haute;  but  it  was  not  taken  in  the  city  of  Terre  Haute,  but  in  a  num- 
ber of  small  towns  in  the  same  county.  Under  the  laws  of  Indiana  the 
mayor  was  only  empowered  to  administer  oaths  in  the  city  of  which 
he  was  mayor,  and  contestee  moved  to  exclude  the  testimony  in  this 
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case  on  the  ground  that  it  was  taken  before  an  unauthorized  officer. 
But  the  committee  held  that  the  right  of  the  mavor  to  take  testimony 
in  this  case  was  not  derived  from  the  laws  of  Indiana,  but  from  the 
United  States  statute  of  1851.  Until  1801  the  laws  of  Indiana  had  not 
empowered  all  ma\'ors  to  administer  oaths,  even  in  their  own  towns, 
ana  vet  since  1S51  thev  had  been  authorized  by  name  in  the  United 
States  statute  to  take  testimon}'  in  contested  election  cases. 

All  the  testimony  in  the  ciise  was  taken  by  contestant,  contt^stee 
neither  ottering  any  testimony  of  his  own  nor  attending  to  cross- 
examine  the  witnesses  examined  by  contestant.*  A  large  numlier  of 
charges  were  made  i)y  contestant,  but  the  only  ones  relied  on  were 
fraud  and  ballot-box  stuffing  in  four  precincts.  In  each  of  these  pre- 
cincts a  number  of  voters  considerably  in  excess  of  the  number 
returned  as  voting  for  Mr.  Washburn  were  called  and  testified  that 
they  voted  for  him.  The  votes  of  a  few  voters  who  could  not  be 
found  were  proved  by  others,  but  the  number  themselves  testifying 
was  in  each  case  larger  than  the  returned  number.  In  two  of  the 
precincts  there  was  in  addition  proof  of  actual  fraud.  In  both  these 
aises  all  the  election  officers  were  partisans  of  contestee.  In  one  pre- 
cinct the  judges  after  counting  15  or  20  votes  adjourned  for  supper, 
putting  the  15  or  20  strung  ballots  on  top  of  the  uncounted  ballots  and 
locking  the  box.  The  box  was  left  in  the  room  where  the  election  had 
l)een  held,  unprotected  except  by  the  lock.  On  the  return  of  the 
judges  the  kc}'  belonging  to  the  box  would  not  unlock  it,  but.it  was 
unlocked  by  another  key  in  the  possession  of  one  of  the  judges.  The 
string  of  counted  ballots  was  not  visible,  but  after  some  time  it  was 
found  in  the  bottom  of  the  box  under  the  uncounted  ballots.  The 
judges  of  election  issued  a  public  card  the  next  day  acknowledging 
that  fraud  was  probably  perpetrated,  but  insisting  that  it  was  without 
their  knowledge.  There  were  counted  for  contestant  148  votes,  but 
170  voters  were  proved,  all  but  (>  by  their  own  testimony,  to  have 
voted  for  him.  The  coumiittee  held  that  the  return  was  so  tainted 
with  fraud  that  the  truth  could  not  be  deduced  from  it  and  that  it 
must  be  rejected.  But  the  rejection  of  the  return  did  not  necessarily 
leave  the  votes  actually  cast  uncounted.  The  170  votes  proved  outside 
the  return  were  counted  for  Mr.  Washburn. 

At  the  other  precinct  where  there  wjus  direct  prooi  of  frau4  108 
persons  were  shown  to  have  voted  for  contestant,  while  only  88  were 
returned.  The  election  officers  all  took  dinner  with  the  inspector,  who 
put  the  ballot  1k>x  into  a  closed  bedroom.  After  dinner  he  went 
into  this  bedroom  and  remained  for  fifteen  minutes.  The  next  day 
the  servant  girl  found  that  she  could  not  open  the  door  leading  from 
this  bedroom  to  another,  and,  looking  for  the  cause,  found  that  a  tack 
had  been  removed  from  the  carpet  and  a  large  number  of  Republican 
tickets  put  under  it.  The  committee  rejected  this  return  and  counted 
the  108  votes  pioved  outside  the  return. 

The  proof  of  fraud  in  the  other  two  precincts  consisted  chiefly  of  the 
discrepancy  between  the  vote  proved  and  the  v^ote  returned,  though 
there  were  other  suspicious  circumstances.  In  one  precinct  the 
returned  vote  for  contestant  was  58,  the  proved  vote  91;  in  the  other 
case  the  returned  vote  was  24,  the  proved  vote  S6.  In  these  two  pre- 
cincts the  committee  preferred  not  to  reject  the  whole  return,  espe- 

'"What  the  reason  for  this  wat?  does  not  api)ear  irom  either  report. 
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ciallv  a«  tho  result  would  not  be  atfec^ted  either  wav,  but  counted  for 
contestant  the  38  and  12  votes  proved  in  excess  of  the  returns.  Making 
these  corrections,  contestant  would  have  a  majority  of  225  votes,  and 
the  committee  recx^mmended  that  he  be  seated. 

The  minority  (Mr.  Marshall  and  Mr.  Radford)  held  that  the  charges 
had  not  been  sustained.  There  was  evidence  tending  to  show  that  more 
voters  were  cast  for  Mr.  Washburn  than  were  returned  for  him,  but  if 
all  the  voters  proved  by  the  testimony  of  othei"s  than  th(»  voter,  or  l>y 
the  testimony  of  voters  who  could  not  read  and  might  have  l)een  imposcnl 
upon,  were  disregarded,  nearly  all  the  excess  would  disappear.  But 
even  taking  the  evidence  as  true,  it  merely  showed  that  conU\stant  was 
entitled  to  75  additional  votes,  which  could  be  given  to  him  without 
affecting  the  result.  The  precincts  where  the  additional  votes  were 
claimed  were  always  strong  Democratic  districts,  and  contesbuit  was 
returned  as  receiving  al>out  the  usual  Kepu})lican  vote  in  them.  No 
sane  man  could  believe  that  he  actuallv  received  a  majority  of  the  votes 
in  them,  and  unless  he  did  he  could  not  have  received  a  majority  of 
the  v^otes  in  the  district.  The  minority  report  quoted  all  the  evidence 
by  which  fniud  was  sought  to  be  shown,  and  held  that  it  was  insuffi- 
cient. All  the  circumstances  stated  in  the  majority  report  could  Ik? 
explained  in  a  wa\'  consistent  with  the  innocence  of  the  election  officers. 
The  Imllot  box  where  the  strung  tickets  were  found  under  the  others 
might  have  been  shaken  by  someone  without  Iwing  opened.  The 
inspector  who  went  into  the  room  alone  with  the  ballot  box  was  its 
lawful  custodian  and  had  a  right  to  go  there.  He  might  have  gone 
to  change  his  clothes  or  write  a  letter.  The  girl  who  found  the  tickets 
under  the  carpet  signed  her  testimony  with  her  mark,  and  did  not 
explain  how  she  knew  thej^  were  ''Republican  tickets,^'  or  whether 
thev  had  on  them  the  name  of  cont(\stant. 

The  minority  sustained  the  objection  to  the  testimony  taken  before 
the  mayor,  })ut  did  not  press  the  point.  They  concluded  by  saying 
that  if  the  report  of  the  majority  was  sustained  the  case  would  *'  dis- 
serve to  stand  out  in  history  solit^iry  and  alone,  and  occupy  a  place  to 
itself  and  above  all  others  on  the  grand  roll  of  partisan  outrage  and 
injustice.'' 

The  resolutions  recommended  by  the  majority,  giving  the  seat  to 
contestant,  were  adopted  bv  a  vote  of  87  to  36. 

[2  Bart,  54-78. J 

(3)  Dodge  vs.  Hr(K)ks. 

Vrand,  MnjoHUj  report  for  cffhtcsfant;  mi  nor  It  fj  njxprt  for  con- 
tt'stt'*',      (  \m  teHtdh  t  i<('(i tfd. 

Majority  report  by  Mr.  Dawes;  minority  report  by  Mr.  Marshall. 

According  to  the  returns  contestee  had  a  plunility  of  148  votes. 
Main^  long  and  somewhat  vague  charges  were  made  b}'  both  parties, 
but  the  charges  relied  on  by  contestant  were  charges  of  irregularities 
and  of  fraudulent  registration  and  the  reception  of  fraudulent  votes 
in  four  precincts.  Tne  district  was  entirely  comprised  within  the  city 
of  New  York,  and  the  precincts  where  fraud  was  charged  were  pre- 
cincts bordering  on  the  East  River,  tilled  with  tenement  houses  and 
shanties.  Two  of  the  four  precincts  where  fraud  was  charged  were 
rejected  by  the  committee — the  Fifteenth  district  of  the  Eighteenth 
Ward,  known  as  "Mackerelville,"  a  tenement-house  district  bordering 
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on  the  river,  and  thcSeA^enth  district  of  the  Twenty -first  Ward,  known 
as  *^  Dutch  Ilill,'-  a  stony  elevation  covered  with  temporary  shanties, 
built  on  crround  not  owned  or  rented  by  the  oc<'upants. 

Especially  in  such  precincts  as  these,  where  the  detection  of  illegal 
voting  would  be  difficult  even  when  the  laws  were  stric^tly  observ^ed, 
was  it  necessary  that  the  rigid  registration  laws  should  l)e  fully  <*arried 
out.  But  in  the  first  of  these  districts  nearly  all  the  orovisions  of  the 
law  were  violated.  The  district  was  a  new  one,  diviaed  off  from  th(» 
old  Twelfth  district  since  the  last  election.  The  place  for  holding 
the  election  was  not  designated  until  two  days  before  the  election,  and 
the  voters,  and  even  the  election  officers,  had  difficulty  in  finding  it 
on  the  day  of  election.  The  registering  officers  were  not  residents  of 
the  district,  as  required,  and  did  not  hold  their  meetings  during  all  the 
legal  time,  and,  of  course,  not  in  the  legal  place,  as  that  had  not  yet 
been  designated.  One  of  the  three  registering  officers  did  not  attend 
at  all  and  the  other  two  were  not  regular  in  their  attendance,  leaving 
most  of  the  registering  to  be  done  by  an  unsworn  acting  clerk,  brother 
of  the  regulany  appomted  clerk.  Many  names  were  put  down  in  an 
old  account  book  oy  the  keeper  of  the  saloon  where  the  registering 
officers  met,  and  aftei'wards  copied  on  the  registry,  partly  by  himself. 
,  No  adequate  precautions  were  taken  to  limit  the  registiution  to  the 
legal  voters.  The  result  was  that  at  the  election  this  district  polled 
nearly  as  large  a  vote  as  had  ever  been  polled  in  the  whole  of  the  old 
Twelfth  district,  from  which  it  was  cut  off.  No  new  houses  had  been 
built,  and  there  was  no  known  increase  of  population. 
The  committee  were — 

of  the  opinion  that  there  was  no  registry  at  this  district;  that  neither  of  the  per- 
sons appointtni  as  registers  was  comi)etent  to  hold  the  office;  that  the  man  acting  as 
<rlerk  acted  without  authority;  that  the  mode  of  making  up  the  registry  UsqU  was  a 
fraud  upon  the  registry  law  and  in  no  manner  a  compliance  with  its  {)ro\Tsions;  that 
the  use  of  such  registry  at  the  polls  as  a  guide  to  the  inspectors  of  election  cK^ntributed 
directly  to  the  polling  of  fraudulent  votes;  and  that  the  large  and  unaccounted-for 
increase  of  votes  at  this  poll  is  directly  attributed  to  these  departures  from  and  vio- 
lations of  plain  provisions  of  law,  and  that  to  accept  the  result  of  such  |><)H  so  taken 
and  so  counte<l  as  the  true  account  of  legal  votes  only  is  to  sanction  most  inexcusable 
violations  of  important  |)rovisions  of  law,  essential  to  the  purity  of  the  ballot  l)ox. 

The  conmiitteo  therefore  excluded  the  vote  of  this  poll. 

The  charges  against  the  other  precinct  were  of  nuich  the  same 
character.  It  was  a  '•shanty''  or  '"sc^uatter"  district,  and  there  could 
have  been  no  increase  in  its  population  without  an  increase  in  the 
houses,  but  there  had  been  a  decrease  of  houses.  The  vote,  however, 
increased  100  per  cent.  The  houses  not  being  arranged  in  streets  or 
numbered,  it  was  almost  impossible  to  detect  illegal  voting,  but  con- 
testant introduced  the  testimony  of  a  skilled  man  who  hau  spent  six 
weeks  hunting  through  the  district  and  was  unable  to  find  anyone  to 
correspond  to  lOD  of  the  names  on  the  poll  list.  One  of  the  officers 
of  election  testified  in  detail  to  the  methods  of  fniudulent  registmtion 
and  voting  adopted  by  himself  and  the  other  officers.  The  testimony 
was  corroborated  on  most  material  points  by  two  other  witnesses,  and 
not  denied  in  the  main  bv  another  officer  of  election  who  tei^tified. 
From  all  the  testimony  it  was  clear  that  at  least  116  fraudulent  votes 
were  cast,  but  it  was  impossible  to  tell  for  whom  more  than  30  of 
them  were  cast.  These  were  cast  for  contestee.  The  rest  of  the  poll 
must  either  be  retained  with  these  fraudulent  votes,  one-fourth  of  the 
whole  number,  included  in  it,  or  the  whole  poll  must  })e  rejected. 
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The  committee  thought  the  latttM*  course  the  more  just,  but  if  only  the 
30  votes  were  rejected  the  result  would  be  the  same. 

In  the  Thirteenth  district,  Eighteenth  Ward,  there  was  testimony 
to  similar  frauds;  but  as  aV)out  an  equal  immber  of  witnesses  testified 
to  the  contrary,  the  committee  did  not  find  the  proof  suflBcient  to 
rejetrt  the  poll.  In  the  Third  district.  Twenty- first  Ward,  there  were 
great  irregularities,  and  contestant  claimed  to  have  proved  that  more 
votes  were  cast  for  him  than  were  returned.  But  13  of  these  votes 
were  only  proved  by  statements  made  by  the  voters  to  witnesses  long 
after  the  election,  and  disregarding  these  only  a  small  excess  remained. 

The  committee  recommended  the  seating  of  contestant. 

The  minority  held  that  contestant's  case  was  not  sustained  by  the 
evidence,  and  that,  on  the  contrary,  if  he  were  the  sitting  member  he 
would  have  to  be  unseated  for  bribery.  The  specifications  of  the 
notii'c  of  contest  were  very  vague  and  general,  and  not  such  as  con- 
testee  ought  to  be  called  upon  to  meet.  The  testimony  was  of  an 
(entirely  inconclusive  sort.  The  fact  of  increase  in  the  vote  of  some  of 
the  wards  might  be  (H)ntrasted  with  a  still  greater  increase  in  the  vote 
of  wards  givmg  large  majorities  for  contestant.  The  minority  cited 
from  the  evidence  very  fully  to  show  that  it  did  not  sustain  the  state- 
ments and  inferences  of  the  majority  report. 

The  contestant  was  a  man  of  immense  wealth,  and  had  himself  spent 
l|6,(XK)  in  election  expenses,  while  the  contributions  of  his  friends 
increased  the  expenditure  to  J|J15,000.  The  expenditure  of  such 
immense  sums  was  a  pienace  to  elections,  and  ought  to  be  rebuked. 
But  if  the  polls  rejected  by  the  majority  were  to  be  rejected  there  was 
another  poll  where  the  election  oflicers  left  the  ballots  unprotected  for 
stmie  time  when  the  count  was  only  half  completed.  There  was  better 
re^ison  for  rejecting  this  poll  than  the  others,  and  if  all  three  were 
rejected  they  would  about  balance  each  other. 

The  House  pjissed  the  resolutions  seating  contestant  bv  a  voU^  of 
To  to  53. 

12  Bart.,  78-llOj. 

(4)  FoLi.KTT  /'.v.  Delano. 

Sfiviylce  of  twtice  of  etmiext  jfrocefl  hy  ar  jmrtr  oflidavH.  Irreijulari' 
tiea  In  poll  hoohi,     iiep(/rt  for  vonteate^i,      Conttfitce  refaitwd  the  seat. 

Report  by  Mr.  Dawes. 

Contestee  did  not  reply  to  the  notice  of  contest,  and  denied  that  it 
had  l)een  regularly  servecl.  The  only  proof  that  it  had  been  served  at 
all  was  an  ex  jxvrte  affidavit  appt>ndea  to  it.  The  committee  held  that 
while  in  ordinary  cases  the  sitting  member  in  his  answer  admits  the 
service  of  the  notice,  yet  when  he  does  not  answer  or  admit  it  the  fact 
of  service  ought  to  b(»  proved  by  deposition  and  not  by  affidavit.  The 
affidavit  stated  that  the  notice  was  served  by  leaving  it  at  the  house  of 
contestee,  but  contestee  insisted  that  under  the  ac*t  of  IS51,  requiring 
that  contestant  should  ^^</lve  notice  in  writing,"  he  was  entitled  to  per- 
sonal service,  and  the  committee  sustained  him  in  this.  Another  affi- 
davit stated  that  contestee  was  given  notice  on  January  5,  but  contestee 
contended  that  this  was  too  late.  The  law  of  Ohio  providec'  that  the 
result  must  be  declared  ^Svithin  ten  days  after  the  first  day  of  Decern- 
ber,"  but  there  was  no  way  |)rovided  by  statute  by  which  anyone  could 
ascertain  on  what  day  within  this  limit  the  determination  was  made. 
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The  foiiiinitteo  hi»ld  that  under  this  law  the  thirty  days  within  which 
notice  must  lx»  served  eomnienced  to  run  on  December  10,  unless 
knowledge  of  a  d(»termination  on  an  earlier  day  wa»s  brought  home  to 
contestant.  Hence  if  the  service  on  January  5  were  properly  proved 
it  would  be  within  the  time.  The  contestant  claimea  that  the  sitting 
member,  by  not  answering  the  notice  of  contest,  must  l)e  taken  to  have 
confessed  the  truth  of  the  allegations.  But  the  committee  held  that 
however  fair  this  might  be,  if  contestant  and  contx3stee  were  the  only 
parti(vs  interested  in  the  case,  the  right  of  the  majority  of  the  people 
to  representation  ought  not  to  be  compromis(»d  in  this  way. 

Tho  committee  are  of  opinion  that  the  House  nhoiild  re<iuire  pnM)f  that  the  tdttin^ 
memlHT  ha*<  not,  and  that  the  <H>nte8tant  ha*<,  a  majority  (A  tne  lej^l  voti*«  l>ef<)re 
unFeatin);  the  one  and  admitting  the  other,  however  the  Hitting;  member  may  have 
seen  fit  to  conduct  his  own  case  in  a  conteirt. 

But  the  connnittee  chose  to  examine  into  the  merits  of  the  case 
without  relying  on  these  technical  points  of  pleading.  The  allegations 
relied  on  by  contestant  were  that  the  poll  books  fomiing  pail  of  the 
returns  of  ci^rtain  '*  soldier  votes"  were  defective  in  form  and  sub- 
stance. It  appeared  that  some  of  these  poll  books  were  not  signed  and 
certified;  one  of  them  did  not  contain  the  oath,  and  one  of  them  did 
not  sliow  when  or  where  the  election  was  held.  But  the  committee 
found  that  undei*  the  law  the  result  was  to  be  declared  from  the  tally 
sheets  and  not  from  the  poll  books,  and  that  the  tallv  sheets  were 
re(iuin»d  to  accompany  the  poll  lK)oks,  and  to  contain  the  same  signa- 
tures and  certificates  as  the  |:k)11  lKK)ks  should  contain.  In  the  alwencc 
of  pi-oof  to  the  contrary  the  committee  presumed  that  the  talljr'  sheets 
haa  biMMi  return(»d  correctly  and  in  due  form.  This  presumption  was 
not  n^butted  by  showing  irregularities  in  the  poll  lKX)ks,  for  the  law 
did  not  require  the  tally  sheets  to  be  corrolK)rated  by  the  t>oll  ]MH>kx: 
they  were  of  themselves  a  sufficient  Imsis  for  the  return.  There  Iwing, 
then,  no  evidenc(»  oveithrowing  the  prima  f<fch'  correctness  of  the 
leturns,  by  which  contestee  had  a  majority  of  281>  votes,  the  committee 
riM'onnnended  that  he  retain  liis  seat. 

The  resolution  ])iesente(l  by  tlie  committee  was  passed  without 
division. 

1 2  Bart.,  113-121. J 

(i"))  Bovi)  /'.v.  Kklso. 

//7V  <j nhi rlf /<  A.     lit j)orf ,  for  con  fcJ<ff v -.      (  \m U  sd  <  /v  tn htcd  the  Htiaf, 

Ke])()rt  by  Mr.  Tpson. 

Thei*(»  w(»re  two  notices  of  contest.  The  fii'st  was  vague  and  indefi- 
nite, but  as  the  contestee  iiad  not  objected  to  it  in  Ins  answer,  the 
committee  considered  it.  The  second  was  not  served  within  the  time 
re«|uiie<l  by  law,  and  there  was  no  proof  (except  the  certificate  of  a 
(lei)uty  slieritV  that  it  was  served  at  all.  The  committee  did  not  c<m- 
sicier  this  notice  or  th(»  testimony  otlered  under  it,  but  said  that  a 
casual  examination  of  its  contents  indicated  that  it  would  notlaffe(*t 
the  result.  The  contestant  introduced  abstracts  of  votes  froiu  the 
various  counties  of  tiie  district,  and  also  an  abstract  from  the  seci^etarj' 
of  stat4\  giving  the  votes,  4»xc4»pt  certain  returns  which  had  .been 
rejected  for  informality.  One  of  the  county  ceitificati\s  seemed  [to  be 
mad(»  u|)  of  votes  from  two  counties,  thougii  it  was  only  certifi^M  bv 
th(»  clerk  of  one.  It  was  claimed  that  this  vot(»  ought  to  Im*  rejelctea, 
but  it  is  not  clear  what  the  connnittee  did  with  it.     The  testimotpy  in 
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regard  to  the  varioiLS  irregularities  alleged  was  very  unsatisfactory. 
A  few  votes  w«re  testified  to  have  l>eeii  east  by  soldiers  or  by  non- 
i-esident*}  of  the  precincts,  but  there  was  no  evidence  that  the  soldiers 
were  not  legal  votei*s,  and  noni*esidents  of  the  precinct  might  vote  in 
Missouri  under  some  circumstances.  Some  of  tne  poll  books  appeared 
like  poll  books  of  a  viva  voce  election,  but  from  the  testimony  of  other 
witnesses  it  would  seem  that  ballots  were  used.  One  inilitjirv  poll 
lM)ok  was  in  the  form  for  an  election  by  ballot,  but  soldi(»rs  could  vote 
either  viva  vm-e  or  bv  ballot,  so  this  was  immaterial.  The  evidence 
presented  by  contestant  did  not  satisfactorily  show  what  votes  were 
counted  for  either  party  on  the  final  canvass,  and  he  had  not  shown 
anvthing  to  overcome  the  prima  facie  right  of  contestee. 

The  resolution  declaring  the  sitting  member  entitled  to  the  seat  was 
passt^d  without  division. 

[  2  Bart.,  121-12^).  1 

(6)  Fuller  vh.  Dawson. 

Irreg^ularitit'^,     Reptrrt  fur  conteHtte,     O/ntestte  retained  thj  seat. 

Report  by  Mr.  Paine. 

According  to  the  returns  as  canvassed,  conte^stee  had  a  majority  of 
125  votes.  Contestant  alleged  that  various  military  returns,  giving 
him  an  aggregate  majority  of  141  votes,  were  wrongfulh'  excluded 
from  the  canvass,  and  that  certain  military  returns  giving  majorities 
for  contestee  ought  not  to  have  been  included  in  the  canvass.  Con- 
testee objected  that  the  notice  of  contest  had  never  been  legally  served 
on  him,  and  that  it  was  vague  and  indefinite,  and  that  much  of  the 
testimony  introduced  did  not  properly  come  within  the  specifications. 
He  also  insisted  that  there  was  no  evidence  that  the  returns  alleged  to 
have  l>een  wrongly  counted  for  him  were  really  counted  at  all.  The 
committee  examined  the  evidence  without  reference  to  these  points, 
and  as  the  conclusion  thus  reached  was  favorable  to  contestee,  it  was 
then  not  necessiir}^  to  decide  them. 

A  detailed  examination  of  the  evidence  in  regard  to  the  military 
returns  alleijfed  to  have  been  rejected  showed  that  some  of  them  were 
properly  rejected,  and  that  the  vote  claimed  by  contestant  must  i>e 
correi'ted  in  other  instan<!es,  so  that  the  total  majority  received  by  him 
in  the  precincts  that  might  properly  l>e  counted  was  only  104.  This 
would  H»ave  contestee  still  a  majority  of  21  votes,  which  could  not  hi\ 
reduced  below  16  votes  by  the  construction  most  favorable  to  contest- 
ant of  the  evidence  against  returns  giving  a  majority  for  conti^stce. 
The  ctmimittee  therefore  recommended  a  resolution  declaring  contestee 
entitled  to  his  seat,  which  was  pa^ssed  without  division. 

[2  Bart.,  120-138.] 

(7)    KOONTZ  vs.  COFFKOTH. 

I^ritna  facie  cane.  ConfictitHj  returns;  soim'  rrturns  m^t  ('<nint<(l. 
Seat  (fiven  to  contestee,  Ca^eon  taerits.  Irre<jular!ties  !n  rrt urns  and 
illegal  vot-t's.      Contestant  Heated, 

Majority  reportouj/rima  facie  case  by  Mr.  Upson;  minority  report 
by  Mr.  Paine. 
'Report  on  case  on  merits  by  Mr.  McClurg. 

The  governor  of  Pennsylvania,  in  his  proclamation  declaring  who 
weraeiected  to  represent  the  State  in  ('ongress,  refused  to  declare 
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The  committee  held  that  under  this  law  the  thirt}^  days  within  which 
notice  must  Iw  served  commenced  to  run  on  December  10,  unless 
knowledge  of  a  determination  on  an  earlier  day  was  brought  home  to 
contestant.  Hence  if  the  service  on  January  5  were  properly  proved 
it  would  be  within  the  time.  The  contestant  claimea  that  the  sitting 
member,  by  not  answering  the  notice  of  contest,  must  Im?  taken  to  have 
confessed  the  truth  of  the  allegations.  But  the  comuiittee  held  that 
however  fair  this  might  be,  if  contestant  and  contestee  were  the  only 
parties  interested  in  the  case,  the  right  of  the  majority  of  the  people 
to  representation  ought  not  to  be  compromised  in  this  way. 

The  coiiunittee  are  of  opinion  that  the  House  shouhl  require  prtwf  that  the  Hitting 
menil)er  han  not,  an(i  that  the  contestant  ha<*,  a  majority  of  the  legal  votes  before 
unseating  the  one  and  admitting  the  other,  however  the  sitting  member  may  have 
seen  fit  to  conduct  his  own  case  in  a  contest. 

But  the  connnittee  chose  to  examine  into  the  merits  of  the  case 
without  relying  on  these  technical  points  of  pleading.  The  allegations 
relied  on  by  contestant  were  that  the  poll  books  forming  part  of  the 
returns  of  certain  '\soldier  votes'-  were  defective  in  form  and  sub- 
stance. It  appeared  that  some  of  these  poll  books  were  not  signed  and 
certified ;  one  of  them  did  not  contain  the  oath,  and  one  of  them  did 
not  show  when  or  where  the  election  was  held.  But  the  committee 
found  that  under  the  law  the  result  was  to  be  declared  from  the  tally 
sheets  and  not  from  the  poll  books,  and  that  the  tally  sheets  were 
required  to  accompany'  the  poll  books,  and  to  contain  the  same  signa- 
tures and  certificates  as  the  poll  books  should  contain.  In  the  absenc*e 
of  proof  to  the  contrary  the  conmiittee  presumed  that  the  tally  sheets 
had  been  returned  correctly  and  in  due  lorm.  This  presumption  was 
not  rebutted  by  showing  irregularities  in  the  poll  books,  for  the  law 
did  not  re(|uire  the  tally  sheets  to  be  corroborated  by  the  poll  books; 
they  were  of  themselves  a  sufficient  basis  for  the  return.  There  being, 
then,  no  evidence  overthrowing  the  prima  facte  correctness  of  the 
returns,  by  which  contestee  had  a  majority  of  239  votes,  the  committee 
recommended  that  he  retain  his  seat. 

The  resolution  presented  by  the  committee  was  passed  without 
division. 

[2  Bart,  113-121. J 

(5)  Boyd  vs,  Kelso. 

Irnyularitii^s,     Rcporf  for  rantciiter,      Cimtiusta-  niamcd  the  seat. 

Report  by  Mr.  Upson. 

There  were  two  notices  of  contest.  The  fii'st  was  vague  and  indefi- 
nite, but  as  the  contestee  luid  not  objected  to  it  in  his  answer,  the 
committee  considered  it.  The  second  was  not  served  within  the  time 
required  }>y  law,  and  there  was  no  proof  except  the  certificate  of  a 
deputy  sheriff  that  it  was  served  at  all.  The  committee  did  not  ccm- 
sic&r  this  notice  or  the  testimony  ottered  under  it,  Imt  said  that  a 
casual  examination  of  its  contents  indicated  that  it  would  not  .affect 
tlie  result.  The  contestant  introduced  a])stnicts  of  votes  fro^n  the 
various  counties  of  the  distiict,  and  also  an  abstract  from  th(»  seci^ctary 
of  state,  giving  the  votes,  except  certain  returns  which  had  .  been 
fejected  for  informality.  One  of  the  county  certificates  seemed 'to  be 
yilide  ui)  of  votes  from  two  counties,  though  it  was  only  certificW  by 
1^  clerk  of  one.  It  was  clainu^d  that  this  vote  ought  to  })e  rejt^ctecl, 
fl^it  is  no^^^  what  the  committee  did  with  it.     The  testimomy  in 
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regard  to  the  various  irregularities  alleged  was  very  unsatisfactory. 
A  few  votes  were  testified  to  have  been  east  bv  soldiers  or  by  non- 
residents of  the  precincts,  but  there  was  no  evidence  that  the  soldiers 
were  not  legal  votei*s,  and  nonresidents  of  the  precinct  might  vote  in 
Missouri  under  some  circumstances.  Some  of  tne  poll  liooks  appeared 
like  poll  books  of  a  viva  voce  election,  but  from  the  testimony  of  other 
witnesses  it  would  seem  that  ballot*;  were  used.  One  military  poll 
book  was  in  the  form  for  an  election  by  ballot,  but  soldiers  could  vote 
either  viva  vtK'e  or  by  Imllot,  so  this  was  immaterial.  The  evidence 
presented  by  contestant  did  not  satisfactorily  show  what  votes  were 
counted  for  either  party  on  the  tinal  canvass,  and  he  had  not  shown 
anvthing  to  overcome  the  prima  facie  right  of  contestee. 

The  resolution  declaring  the  sitting  member  entitled  to  the  seat  was 
passed  without  division. 

[2  Bart,  121-120.1 

(H)  Fuller  va,  Dawson. 

Irreg^xdaritie^.     Report  for  eontexttr,     OmtesUe  retained  the  seat. 

Report  by  Mr.  Paine. 

According  to  the  returns  as  canvassed,  contestee  had  a  majority  of 
125  votes.  Contestant  alleged  that  various  military  returns,  giving 
him  an  aggregate  majority  of  141  votes,  were  wrongfully  excluded 
from  the  canvass,  and  that  certain  military  returns  giving  majorities 
for  contestee  ought  not  to  have  been  included  in  the  canvass.  Con- 
testee objected  that  the  notice  of  contest  had  never  been  legally  served 
on  him,  and  that  it  was  vague  and  indefinite,  and  that  much  of  the 
testimony  introduced  did  not  properly  come  within  the  specifications. 
He  also  insisted  that  there  was  no  evidence  that  the  returns  alleged  to 
have  been  wrongly  counted  for  him  were  really  counted  at  all.  The 
committee  examined  the  evidence  without  reference  to  these  points, 
and  as  the  conclusion  thus  reached  was  favorable  to  contestee,  it  was 
then  not  necessar}^  to  decide  them. 

A  detailed  examination  of  the  evidence  in  regard  to  the  military 
returns  alleged  to  have  been  n^jected  showed  that  some  of  them  w(»re 
properly  rejected,  and  that  the  vote  claimed  by  contestant  nmst  be 
corrected  in  other  instances,  so  that  the  total  majority  received  by  him 
in  the  precincts  that  might  properly  l>e  counted  was  only  104.  This 
would  leave  contestee  still  a  majority  of  21  votes,  which  could  not  be 
reduced  below  16  votes  by  the  construction  most  favorable  to  contest- 
ant of  the  evidence  against  returns  giving  a  majority  for  contestee. 
The  committee  therefore  recommended  a  resolution  declaring  contestee 
entitled  to  his  seat,  which  was  passed  without  division. 

[2  Bart.,  120-138.] 

(7)    KOONTZ  /'.v.  COFFKOTIL 

I^rima  faciei  (uisc.  Cfnttf!rf!(t</  ntnm^Hf  sipnw  ntnrn^  not  rottiitrfl. 
Seat  (/ire fi  to  cont^sttic.  (^ot^eon  im;ritx,  Irre^/nlaritioH  in  return-H  and 
illegal  rotes.      Contestant  seated . 

Majority  ivport  on  j/ri ma  facie  case  by  Mr.  Upson;  minority  rejxjrt 
by  Mr.  Paine. 

Report  on  case  on  merits  by  Mr.  McClurg. 

The  governor  of  Pennsylvania,  in  his  proclamation  declaring  who 
wera  elected  to  represent  the  Stat<»  in  Congress,  refused  to  aecVd.i:e 
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either  clainmnt  from  thin  district  clei*t<^d.  The  House  passed  a  resolu- 
tion referring  the  uapers  to  the  Committee  on  Elections,  with  instruc- 
tions to  report "'  wnich  of  the  rival  claimants  to  the  vacant  seat  from 
that  district  has  thi}  prima yan'e  right  thereto,  reserving  to  the  other 
party  the  privilege  of  contesting  tTie  case  upon  the  merits."  Acting 
under  this  resolution  the  majority  of  the  committee  reported  in  favor 
of  Mr.  Coffroth,  and  the  minority  in  favor  of  Mr.  Koontz. 

Each  of  the  claimants  presented  what  puqx)rted  to  be  a  certificate 
of  the  return  judges,  showing  that  he  had  received  a  majority  of  the 
votes,  and  declaring  him  elected.  The  certificate  of  Mr.  Coffroth  was 
signed  by  four  return  judges,  representing  four  of  the  five  counties; 
that  of  Mr.  Koontz  was  signed  by  five  persons,  representing  the  five 
counties,  but  it  was  conceded  that  only  two  of  the  persons  signing  this 
certificate  were  regularly  appointed  return  judges,  and  one  of  these 
ako  signed  the  certificate  of  Mr.  Coffroth.  This  condition  of  affairs 
came  about  from  the  following  facts:  When  the  return  judges  of  the 
different  counties  assembled  to  count  the  votes,  the  majority  of  the 
judges  in  three  of  the  counties  rejected  certain  military  returns  as 
irregular,  and  made  out  statements  of  the  votes  not  including  these 
returns.  They  appointed  return  judges  to  represent  the  county  and 
take  the  statement  of  the  votes  to  the  meeting  of  the  district  board  of 
return  judges,  and  these  return  judges,  with  the  return  judge  from 
another  county,  were  the  ones  who  met  and  canvassed  the  votes  and 
gave  the  certificate  to  Mr.  Coffroth.  The  minority  of  the  return 
judges  of  these  three  countie^s  eac^h  selected  one  of  their  number,  and 
made  out  statements  of  the  votes  as  counted  l)}^  them.  These  three 
minority  return  judges  assembled,  and  were  joined  by  the  return  judge 
of  Somerset  Countv,  who  refused  to  sign  the  certificate  made  by  the 
majority  return  judges.  The  Fulton  County  return  judge  signed  both 
certificates. 

It  being  admitted  that  the  certificate  showing  the  election  of  Mr. 
C<^ffroth  WHS  signed  by  four  out  of  the  five  return  judges  duly 
appointed,  while  the  majority  of  those  signing  the  other  certificate 
were  admitted  to  be  without  legal  title,  the  committee  found  it  **  diffi- 
cult to  explain  why  this  return,  thus  made  and  c^ertified  b}^  these 
return  judges,  does  not  show  ^pi'ima  facte  right  in  Mr.  Coffroth  to 
the  seat  in  question."  But  it  was  claimed  that  this  return  showed  on 
its  face  that  the  vote  of  Somerset  County  was  not  included  in  it.  The 
committ<^e  did  not  think  that  the  voluntary  refusal  of  the  return  judge 
of  this  county  to  take  part  in  the  official  canvass  ought  to  put  Mr. 
Koontz  in  a  better  position  than  he  would  have  held  if  the  judge  had 
done  his  duty.  The  vote  of  Somerset  County  was  undisputed,  and  if 
it  was  added  to  the  votes  of  the  other  counties,  as  certified  by  the  legal 
return  judges,  Mr.  Coffroth  would  still  have  a  majority  of  93  vot«son 
the'official  returns  of  the  whole  district;  or,  if  the  return  of  the  dis- 
trict board  of  return  judges  was  to  ])e  gone  liehind,  the  separate 
county  retuins  might  be  taken.  Those  returns  made  by  a  minority  of 
the  return  judges  in  the  counties  certainly  had  no  authority  in  law. 
Taking  the  returns  made  by  the  majority  of  the  return  judges  where 
there  was  a  (lis})ute  and  the  undisputed  returns  of  the  other  countiC/S, 
Mr.  Coffroth  had  a  majority  of  SS  votes  in  the  district.  It  was  claimed 
by  Mr.  Koontz  that  all  the  return  judges  of  a  county  present  at  a 
meeting  must  sign  the  return,  but  the  committee  agreed  with  the 
attorney -general  of  the  State  in  holding  that  a  majority  could  act. 
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The  committee  did  not  see  how  on  a  prlnui  facie  case  they  could  go 
behind  the  county  returns;  but  if  they  should  go  behind  these  returns 
they  were  of  the  opinion  that  most  of  the  miliary  returns  complained 
of  as  improperly  rejected  appeared,  so  far  as  could  be  judged  from  the 
papers  before  the  committee,  to  be  properly  rejected.  Several  of  the 
returns  returned  an  aggregate  of  votes  cast  considerably  in  excess  of 
the  number  of  names  on  tne  poll  book.  In  some  of  the  other  cases 
the  law  in  regard  to  certifying  the  poll  book  and  the  oath  was  entirely 
neglected,  in  one  case  two  companies  appeared  to  have  voted  at  the 
same  poll,  though  the  law  required  a  separate  poll  to  be  opened  for 
each  company. 

The  committee  reported  resolutions  declaring  Mr.  Coffroth  entitled 
to  be  sworn  in  and  providing  a  manner  in  which  Mr.  Koontz  should 
contest  the  seat. 

The  minority  held  that  neither  party  had  such  2k  t/rima  fdcie  title  to 
the  seat  as  would  have  justified  the  Clerk  of  the  House  in  putting  his 
name  on  the  roll,  but  that  Mr.  Koontz  had  the  sort  of  prima  jo/de 
right  that  must  have  been  contemplated  by  the  House  in  the  resolu- 
tion referring  the  case.  The  returns  of  the  two  rival  district  boards 
of  return  judges  were,  on  their  faces,  equally  entitled  to  credit,  but 
they  were  negatived  by  each  other  and  by  the  proclamation  of  the  gov- 
ernor refusing  to  recognize  either.  The  county  returns  were  not  in 
any  sense  sucn  official  papjers  as  could  be  relied  upon.  They  were  only 
to  be  taken  by  the  return  judges  of  each  county  to  the  district  meeting, 
and  after  their  use  there  there  was  not  even  a  provision  for  their  cus- 
tody by  any  officer.  The  minority  returns  in  the  disputed  counties 
would  in  any  case  be  of  no  effect,  and  the  majority  returns  were  of 
doubtful  authority  under  the  law.  It  would  be  a  safer  rule  in  such 
cases  to  allow  a  dishonest  minority  temporarily  to  deprive  a  duly- 
elected  member  of  his  rights  than  to  allow  a  dishonest  majority  to  give 
the  seat  to  one  not  elected.  Going  to  the  question  of  the  propriety 
of  the  rejection  of  the  military  returns  complained  of,  it  appearea  from 
the  law  that  the  returns  were  something  separate  and  distinct  from  the 
poll  books  and  tally  sheets,  and  that  the  return  judges  were  to  base 
their  canvass  on  the  returns,  and  to  count  all  intelligible  returns,  with- 
out regard  to  irregularities.  Most  of  the  irregularities  complained  of 
were  in  the  poll  books,  and  not  in  the  returns  at  all.  Where  the  signa- 
tures or  certification  of  the  oath  on  the  poll  books  were  deficient,  the  de- 
ficiency did  not  exist  in  most  cases  on  all  the  papers.  Where  there  was 
an  excess  of  votes  over  names  on  the  poll  books  it  arose  from  the  fact 
that  votes  would  be  received  from  more  than  one  county,  while  the  poll 
book  returned  would  represent  the  votes  of  only  the  county  to  which 
it  was  returned.  As  there  was  no  proof  that  the  extra  votes  might  not 
also  have  been  counted  in  the  county  to  which  they  belonged,  the 
minoritv  in  each  case  deducted  the  excess  from  Mr.  Koontz  and  counted 
the  rest  of  the  votes.  In  the  case  where  members  of  two  companies 
appeared  to  have  voted  together  there  was  no  proof  that  they  might 
not  have  been  merely  detachments  from  the  two  companies,  separated 
from  the  organized  companies,  in  which  case  the  votes  would  be  legally 
cast  together. 

Counting  all  the  rejected  votes,  except  as  above  indicated,  a  majority 
was  shown  for  Mr.  Koontz,  and  the  minority  recommended  that  he  be 
sworn  in. 

The  House  agreed  with  the  majority,  and  Mr.  Cotfroth  was  sworn  in. 

H.  Doc.  510 14 
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After  further  testimony  had  been  taken  the  case  came  before  the 
committee  on  the  merits,  contestant  alleging  that  the  rejected  military 
returns  ought  to  have  been  counted,  and  also  that  illegal  votes  were 
cast  for  contestee,  and  contestee  alleging  that  most  of  the  returns  were 
properly  rejected,  and  also  that  certain  returns  counted  for  contestant 
ougnt  to  have  been  rejected. 

The  fact«  in  regard  to  the  rejected  returns  were  more  fully  devel- 
oped by  the  testimony  taken,  and  the  committee  counted  most  of  the 
returns  where  there  was  an  excess  of  votes  over  the  names  on  the  poll 
books.  The  discrepancy  arose  from  returning  all  the  votes  cast  in 
one  statement  while  transmitting  the  poll  books  to  different  counties. 
When  duplicate  statements  of  votes  were  also  sent  the  committee  made 
allowance  for  votes  that  would  thus  be  counted  twice;  where  only  one 
statement  of  votes  was  sent  the  committee  counted  it.  The  defect  in 
the  returns  in  which  the  oath  was  not  properly  certified  on  the  poll 
book  wjis  in  each  case  cured  by  testimony  that  the  judges  were  actually 
sworn.  In  one  case  they  were  sworn  by  an  officer  not  authorized  to 
administer  oaths,  but  the  committee  held  that  having  taken  the  oath 
in  good  faith  they  were  officers  defacto^  whose  acts  were  valid  until 
shown  to  be  false  or  fraudulent.  The  case  where  the  two  military 
companies  voted  together  turned  out  to  be  a  case  of  two  separately 
organized  companies  voting  at  the  same  poll  in  violation  of  the  law, 
and  a  majority  of  the  committee  favored  rejecting  this  return.  A 
minority  favored  counting  it  on  the  ground  that  the  election  was  fair 
and  the  votes  legal,  but  a  decision  of  this  point  either  way  would  not 
affect  the  result.  If  this  vote  was  counted,  the  majority  of  Mr. 
Koontz  would  be  71;  if  it  was  not  counted,  his  majority  would  be  40. 

C/ontestee  asked  that  certain  returns  be  rejected,  but  there  was  in 
some  cases  no  evidence,  and  in  other  cases  no  sufficient  evidence  that 
they  had  been  included  in  the  original  count.  Certified  copies  of  some 
of  the  papers  in  evidence  were  very  irregular,  omitting  the  signatures 
of  the  officers  or  the  certification  of  the  oath,  or  being  otherwise  imper- 
fect, but  the  certificate  of  the  prothonotary  to  the  copies  was  so  worded 
that  the  copies  might  be  garbled  or  imperfect  copies  without  conflict- 
ing with  the  tenns  of  the  certificate.  The  committee  rejected  none  of 
these  returns.  Contestee  objected  to  one  poll  on  the  ground  of  mili- 
tar}"  interference.  There  were  some  soldiers  at  the  polls,  but  so  far 
as  appeared  they  were  legal  voters  and  had  a  right  to  be  there.  Their 
aims  were  stacked  at  a  distance.  There  were  some  persons  who  did 
not  vote  on  account  of  the  presence  of  the  soldiers  who  were  known 
Democrats,  and  who,  it  was  claimed,  would  hence  have  voted  for  con- 
testee, but  they  were  deserters  who  had  been  hiding  from  arrest,  and 
they  did  not  show  themselves  at  the  polls  for  fear  of  being  arrested 
as  deserters. 

A  few  votes  of  paupers  and  students  were  attacked  as  illegal,  but 
there  was  no  proof  tnat  the  paupers  in  one  county  poor-house,  who 
were  nonresidents,  had  had  their  votes  counted,  and  there  was  nothing 
against  the  other  paupers  except  that  thev  were  paupei's,  which,  the 
committee  held,  did  not  depriv  e  them  of  tiheir  votes  in  the  absence  of 
statute  enactments.     The  evidence  against  the  students  was  insufficient. 

Mr.  Koontz  having  received  a  majority  of  the  votes,  the  committee 
unanimously  recommended  resolutions  declaring  him  elected.  The 
resolutions  were  passed  by  the  House  without  debate  or  division. 

[2  Bart,  25^<);  138-10*2.] 
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(8)  Thomas  vfi,  Arnell. 


/H 


Law  not  comjdiefi  loit/i,'  no  notice  of  amtt^it  or  au^uoev  H<n*ved,      Onit- 
Utee  would  not   hear  ixise^  hut  recommended  that  fnrttver  tiuut  he 
(/ranted.     No  action  hy  tlie  House. 

Report  by  Mr.  Dawes. 

No  notice  of  contest  or  answer  had  l)cen  served,  ])ut  a  few  deposi- 
tions seem  to  have  been  taken.  Contt*8tant  presented  a  letter  from  the 
sitting  member  which  he  claimed  was  a  waiver  of  the  requirement  of 
notice  of  contest  Without  passing  on  the  proper  construction  to  be 
given  the  letter. 

The  committee  were  of  opinion  that  it  was  not  competent  for  the  i^arties  to  entirely 
waive  the  requirements  of  the  statute  of  1851. 

No  issues  having  been  made,  it  was  manifestly  out  of  the  question  for 
the  committee  to  hear  the  case,  and  it  must  l>e  dismissed  unless  the  House 
should  choose  to  grant  further  time  to  procure  testimony  in  a  regular 
way.  Owing  to  the  peculiar  state  of  affairs  in  Tennessee  and  the  fact 
that  none  of  the  members  from  the  State  had  been  admitted  until  near 
the  close  of  the  first  session,  the  committee  recommended  a  resolution 
giving  the  parties  sixteen  days  for  the  service  of  notice  and  answer  and 
eighteen  days  to  take  testimony.  There  seems  to  have  been  no  action 
by  the  House: 

[2  Bart.,  162,  163. J 
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FORTIETH  GOHOEESS,  1867-1869. 

Committee  tm  Elt'CtUms, 

Mr.  Dawes,  Massachusetts,  Mr.  Cook,  Illinois, 

Sc^OFiELD,  Pennsylvania,  Poland,  Vermont, 

Upson,  Michigan,  Nicholson,  Delaware, 

Shelij^bakoer,  Ohio,  Kerr,  Indiana, 

Mr.  McClurg,  Missouri. 

Mr.  Nicholson  subseciucntly  resigned,  and  Mr.  Chanler,  of  New 
York,  took  his  place. 

Cmei<, 

(1)  (Johnuuhf  case  (Hunt  and  Chilcott). 

(2)  Ck)lunil)us  Delano  v'x.  (Jeorge  W.  Morgan,  Ohio. 

(3)  James  H.  Burch  m.  Rol>ert  T.  Van  Horn,  Mmouri. 

(4)  William  McGrortv  n^.  William  II.  Hooper,  Utah. 
(4)  John  Hogan  i^k.  William  A.  Pile,  Misamiri. 

(t))  Kentucky  members  (two  cases). 

(7)  G.  G.  Symes  vh.  Lawrence  S.  Trimble,  Kentucky. 

(8)  William  F.  Switzler  rs,  George  W.  Andereon  (two  cases),  Mis- 

{\))  Samuel  E.  fcJmith  vh,  John  Young  Brown^^  KenMu)ky, 

(10)  George  1).  Blakey  vh,  J.  S.  GoUaday,  Kentucky. 

(in  Samuel  McKee  vk  John  D.  Young  (two  ca.ses),  Kentucky. 

(12)  Roderick  R.  Butler,  Kmtmhy, 

(13)  John  H.  Christy  and  John  A.  Wimpy,  Georgi*!, 

(14)  J.  Fi*ancisco  Chaves  rv.  Charles  P.  Clever,  ^e^o  Mexico. 

(15)  Simon  Jones  v.v.  James  Mann,  LouiMana, 

(1^)  Caleb  S.  Hunt  z*^.  J.  Willis  Menard,  Louli^iana. 

(17)  Thomas  A.  Hamilton,  Tennessee, 

(18)  »I.  S.  C'lusement,   Wyoynhig. 

(1)  Colorado  Case.     (Hunt  and  CHnxx)TT.) 

Prima  facie  case.  Majiyrity  report  that  neither  clair/iant  he  s^oom 
In  ;  minority  report  fnr  If  ant.      rio  use  seated  Chilcott. 

Majority  n^port  by  Mr.  Scofield;  minority  report  by  Mr.  Kerr. 

Mr.  Hunt  had  a  regular  certificate  of  election,  signed  by  the  gov- 
(»rnor  of  the  Territory,  declaring  him  duly  elected,  but  not  reciting 
any  canvass  of  votes  or  other  data  on  which  the  result  was  based, 
(fovernor  Cuimnings,  who  was  Mr.  Hunt's  attorney,  stated  l>efore  the 
conunittee  that  two  meinbius  of  the  canvassing  board  were  of  the 
oninion  that  Mr.  Chilcott  had  the  majority,  ana  the  other  that  Mr. 
Hunt  had  it,  Consid(Ming  himself  a  member  of  the  board,  he  voted 
with  the  minority,  and  there  being  then  a  tie  he  decided  the  result 
himself  and  issued  to  Mr.  Hunt  a  certiHcat<»  of  election,  signed  by 
himself  and  th(»  secretarv  of  tlu*  T(M*ritorv. 

The  papers  of  Mr.  Cliilcott  consisted  of  a  <ertificate  of  the  result  of 
the  count  of  the  board  of  canvassers,  signed  by  two  members,  show- 
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in^anmjority  for  him,  and  a  cortificatc  of  election,  signed  '*Franii 
Hall,  Heeretory  and  artin^ jii^ovcrnor,"  dated  some  time  later  than  the 
certificate  of  Sir.  Hunt.  'Fhe  eommittce  were  of  the  opinion  that  these 
papers  were  not  such  credentials  as  would  entitle  Mr.  Chilcott  to  the 
prnna  facte  right  to  the  seat,  but  that  they  did  show  that  the  certiti- 
cate  was  issued  to  Mr.  Hunt  in  violation  of  the  law,  which  required 
that  it  be  issued  to  the  person  havinj^  the  highest  immber  of  votes. 
The  committee  recommended  that  neither  claimant  be  sworn  in  on  his 
prima  faeie  title. 

The  minority  recommended  that  Mr.  Hunt  be  sworn  in.  He  had 
the  regular  certificate  of  election  such  as  other  members  of  the  House 
had,  and  there  was  no  evidenc^e  competent  to  }>e  considered  on  wpidma 
facte  cAse  affecting  the  validity'  of  this  certificate.  Governor  Cum- 
mings  had  made  no  statement  before  the  committee  in  the  way  of  evi- 
dence, and  the  certificate  of  the  *- secretary  and  acting  governor''  was 
without  authority. 

The  House  refused  to  adopt  the  conclusions  of  either  majority  or 
minority,  and  by  a  vote  of  1>1  to  80  gave  the  seat  to  Mr.  Chilcott.  Mr. 
Hunt  was  thus  made  contt^stant,  })ut  he  shortly  after  abandoned  the 
contest. 

[2  Bart.,  16^168.] 

(2)  Delano  vh,  Morgan. 

Illegal  votes;  fraud.  Majority  rejMrrtfrr  conteMnnt;  mitwrity  report 
for  conteatee.      Cf/nteMant  Heated, 

Majority  report  by  Mr.  Scofield;  minority  report  by  Mr.  Kerr. 

On  the  fac»e  of  the'  returns  contestee  ha^  a  majority  of  271  votes. 
Contestant  claimed  that  this  result  would  })e  overcome  by  eliminating 
illegal  votes  and  fraudulent  returns.  A  large  number  of  votes  were 
attacked  on  the  ground  tliat  thev  were  cast  by  deseiters.  Under  the 
laws  of  Ohio  a  voter  nmst  be  a  citizen  of  the  I  nited  Stjites,  and  under 
the  laws  of  tlie  United  States  deserters  were  deemed  to  have  lelin- 
auished  their  citizenship.  The  dis(|ualification  was  not  conviction  of 
desertion,  but  the  fact  of  d(^scrtion,  and  the  conuiiittc^e  held  that  the 
election  }x)ards  and  the  committee  had  the  right  to  determine  this  fact, 
just  as  the  committee  had  the  power  to  determine  the  fact  of  briber}^ 
and  the  election  boards  the  fact  of  nonresidence  or  lunacy.  All  votes 
cast  by  persons  proved  to  be  deserters  were,  accordingly,  rejected. 
The  votes  of  40  nonresidents,  2  aliens,  and  S  minors  were  also  deducted 
from  contestee. 

In  one  township  one  of  the  judges  of  election  was  a  deserter,  and 
hence  not  a  qualified  elector.  The  law  required  the  eh^ction  oliicers  to 
l>e  qualified  electors.  It  had  already  been  decided  in  several  cases  that 
where  one  of  the  judges  did  not  act  the  return  was  invalid.  The  com- 
mittee thought  the  case  was  still  stronger  where  one  of  the  judges  was 
disqualified  but  nevertheless  acted  and  in  part  controlled  the  action 
of  the  lM)ard.  In  this  pnu'inct  11  votes  of  deserters  were  received, 
showing  that  the  action  of  this  judge  may  have  had  a  substantial 
influence,  and  the  certificate  to  the  poll  book  was  essentially  defective, 
in  that  it  certified  only  to  the  munhrr  (fadex  cast,,  omitting  to  state,  as 
required  by  law,  that  they  wer(^  cast  by  electors.  The  connuittee  threw 
out  the  vote  of  this  township. 
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In  two  townyhips  there  were  great  irregularities  and  suspicious  cir- 
cumstances, and  it  was  shown  by  the  testimony  of  the  voters  that 
many  more  votes  were  cast  for  contestant  than  were  returned  for  him. 
This  was  proof  of  fraud,  but  as  in  proving  the  fraud  both  parties  had 
proved  the  votes  actually  cast,  the  conmiittee  counted  them  as  proved, 
making  changes  in  favor  of  contestant  of  46  and  20  votes  respectively. 
The  contestce  charged  illegal  votes  and  })ril>ery  against  contestant, 
and  also  asked  that  certain  precincts  be  thrown  out.  The  committee 
deducted  the  votes  of  7  idiots,  8  minors,  22  nonresidents,  and  6  bribed 
voters.  A  precinct  which  had  had  a  large  temporary  increase  of  popu- 
lation on  account  of  oil  discoveries  was  asked  to  be  thrown  out  on  the 
S round  of  wholesale  illegal  voting.  There  was  no  definite  proof  of 
legal  voting,  the  increase  of  the  vote  was  not  so  great  as  it  would 
have  been  if  many  illegal  votes  were  cast,  and  the  committee  refused 
to  reject  the  votes.  Twelve  precincts  were  objected  to  because  the 
judges  adjourned  for  dinner,  but  the  practice  was  common  and  no 
harm  had  resulted,  and'  while  the  committee  did  not  approve  of  the 
practice  the}'  were  unwilling  to  disfranchise  the  voters.  Another 
precinct  was  objected  to  because,  under  a  special  charter,  a  township 
and  an  incorpomted  town  had  voted  at  the  same  poll,  contrary  to  the 

Sfeneral  law.  The  committee  were  inclined  to  think  that  the  general 
aw  applied,  but  as  18  different  elections  had  been  held  in  the  same 
way,  under  the  same  law%  they  did  "  not  feel  justified  in  settiqg  aside  an 
election  held  in  pursuance  of  a  construction  so  long  sanctioned  by  the 
authoi'ities  of  the  State." 

Under  these  findings  contestant  had  a  majority  of  81  votes,  and  the 
committee  recommended  that  he  l)e  seated. 

The  minority  disagreed.  The  notice  of  contest  was  not  sufficient!}* 
specific.  It  gave  notice  of  illegal  votes  charged  at  many  precincts, 
but  gave  onl}'  the  number  at  each  precinct,  and  the  statement  that 
they  were  illegal.  It  should  have  at  least  specified  in  what  fact  the 
illegality  consisted.  The  evidence  of  the  voters  in  the  two  townships 
where  their  evidence  was  taken  was  not  sufficient  to  show  fraud;  but 
the  minority  counted  the  votes  according  to  the  testimony  of  the  voters 
and  not  accoi-ding  to  the  returns.  The  alleged  disqualification  of  a 
judge  in  another  township  by  bein^  a  deserter  wjis  not  a  disqualifica- 
tion if  proved,  and  it  was  not  sufficiently  proved.  In  any  case  he  was 
a  defiwto  officer.  The  minority  did  not  agree  with  th^e  majority  in 
all  their  conclusions  in  regard  to  nonresidents,  minors,  etc.  The 
charge  that  deserters  voted,  if  material,  was  in  very  man}^  cases  not 
sufficiently  proved;  but  where  it  was  proved  it  should  not  disqualify 
the  voters.  The  United  States  law  under  which  the  deserters  were 
alleged  not  to  be  citizens  was  unconstitutional.  It  was  an  ex  post 
facto  law,  and  if  it  w^as  intended  to  interfere  with  the  qualifications 
of  voters  in  the  States  it  was  an  encroachment  on  the  reserved  rights 
of  the  States.  None  of  these  persons  had  ever  been  convicted  of 
desertion  by  any  tribunal,  and  Congress  certainly  could  not  convict 
persons  of  crime  and  inflict  the  penalty  of  disfranchisement  by  legis- 
lative ena<.'tment  and  proclamation. 

The  precinct  whose  population  was  chiefly  made  up  of  oil  prospect- 
ors and  speculators  ought  to  be  rejected,  because  a  large  part  of  the 
votes  was  not  cast  })y  permanent  resident^,  and  the  election  was  marked 
by  such  irregularities  and  disregard  of  law  that  it  wjis  impossible  to 
deduce  the  truth  from  the  returns.     In  the  city  of  Mount  Vernon  no 


FOBTIETH   C0NQBES8.  215 

election  was  held  according  to  law,  the  law  requiring  the  township 
and  city  elections  to  be  separate,  and  the  city  election  to  be  held  in  the 
separate  wards;  and  the  whole  vote  should  be  rejected.  The  action  of 
*tbe  judges  in  a  number  of  precincts  in  adjourning  for  dinner  was 
irihproper  and  illegal,  but  the  minority  agreed  with  the  majority  in 
not  rejecting  the  votes. 

Unaer  the  findings  of  the  minority,  contestee  had  a  majority  of  742 
votes,  and  they  recommended  that  he  retain  his  seat. 

The  House  agreed  with  the  majority,  and  seated  contestant  by  a 
vote  of  80  to  38. 

[2  Bart.,  168-204.] 

(3)  BuRCii  vs.  Van  Horn. 

Votea  rejected Jhr  difuJoyalty,  Repmifor  con  testee.  Contested  retained 
tlve  seat. 

Report  by  Mr.  Poland. 

The  main  allegation  in  this  case  was  that  a  large  number  of  legal 
voters  had  been  refused  the  right  to  register  or  to  vote.  Contestee's 
majority  was  only  434,  and  more  than  2,500  votes  had  been  rejected 
by  the  officers  of  election,  all  but  8  of  them  being  for  contestant. 
The  new  constitution  of  Missouri  provided  that  no  one  guilty  of  acts 
of  disloyalty  could  vote,  and  specified  with  great  minuteness  what 
should  be  considered  acts  of  disloyalty.  No  one  was  permitted  to  vote 
without  taking  an  oath  that  he  had  committed  none  of  the  ac»ts  enu- 
merated in  the  constitution.  Contestant  claimed  that  the  convention 
which  framed  this  constitution  exceeded  the  powers  given  it  by  the 
legislative  act  by  which  it  was  called,  and  that  this  defect  was  not 
cured  by  its  subsequent  adoption  by  the  people,  because  thousands  of 
persons  who  were  fonnerly  voters  were  not  permitted  to  vote  by 
reason  of  not  being  able  to  take  the  oath  prescribed  by  the  proposed 
constitution.  The  committee  held  that  inasmuch  as  tHis  constitution 
had  been  recognized  by  all  State  and  Federal  authorities  as  the  estab- 
lished constitution  of  the  State,  it  was  too  late  for  the  House  to  inquire 
into  the  validity  of  its  adoption.  The  pait  of  this  constitution  pro- 
hibiting disloyal  pei'sons  from  (?ngatring  in  the  pmctice  of  law  and 
certain  other  lawful  occupations  had  })een  declared  unconstitutional 
by  the  Supreme  Court  of  the  United  Stjites,  on  the  ground  that  such 
prohibition  could  only  have  been  intended  as  a  punishment  for  the 
disloyal  acts,  and  was  hence  an  i'.r  paxf  facto  law.  But  the  committee 
held  that  excluding  persons  from  tne  elective  franchise  was  not  a  pun- 
ishment. No  State  permitted  all  persons  to  vote,  and  each  State  had 
plenary  power  to  permit  such  persons  to  vote  as  it  thought  best. 

The  evidence  tended  to  show  that  the  provisions  of  the  constitution 
were  enforced  very  strictly  bv  the  election  and  reofistration  officers, 
and  there  may  have  been  instances  of  partisan  unfairness.  No  testi- 
mony had  been  taken  by  contestee,  and  the  testimony  of  contestant 
was  perhaps  such  that  unc\er  some  circumstances,  if  it  was  not  contm- 
dicted,  it  might  raise  sufficient  presumption  of  unfairness  as  to  call  for 
the  vacating  of  the  election.  Hut  the  evidence  was  very  vague  and 
indefinite,  scarcely  ever  going  to  the  individual  voters.  As  in  this 
case  the  law  furnished  contestant  with  the  name  of  every  rejected 
voter  and  the  candidate  for  whom  he  offered  to  vote,  it  would  have 
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Ihh»ii  vorj'  easy  for  him  to  have  proved  the  tacts  alleged  by  partieulai* 
and  H|)ecilie  evidence  if  they  were  true,  and  under  such  circumstances 
the  production  of  indefinite  and  inconclusive  evidence  indicated  ina-     • 
bility  to  produce  any  other.  ^ft^-' 

The  committee  consider  also  that  in  order  to  unseat  a  member  of  this  House  who 
hafl  the  regular  certificate  of  election,  and  who  is  conceded  to  have  received  a  major- 
ity of  several  hundred  votes  of  the  votes  received  and  counted,  they  should  be  able 
to  rM)ort  whose  votes  were  excluded  that  ought  to  have  been  counted;  that  it  would 
not  do  for  the  committee  or  for  the  House  to  say  that  out  of  2,600  rejected  voters, 
all  of  whose  names  are  unknown,  they  are  satisfied  that  enough  were  legal  voters 
and  ought  to  have  been  counted  to  give  the  contestant  a  majority. 

The  committee  reported  resolutions  declaring  contestant  elected, 
which  were  passed  by  the  House  without  dissent. 
[2  Bart,  205-211.] 

(4)  McGrorty  vs.  Hooper. 

Mormonisni  in  Utah.  Report  for  amieHtee.  Contestee  retained  his 
seat. 

Report  by  Mr.  Chanler. 

Mr.  Chanler's  report  in  this  case  consisted  chiefly  of  a  long  account 
of  the  origin  and  history  of  the  Mormon  Church,  and  an  analysis  of 
its  speculative  affinities,  none  of  which  need  be  outlined  here.  C!on- 
testee  received  15,068  votes;  contestant  105.  Contestee  was  not  a 
Pplygamist,  but  contestant  charged  that  as  a  member  of  the  Mormon 
Church  he  had  taken  an  oath  inconsistent  with  his  duties  as  an  Ameri- 
can citizen  and  as  a  Representative,  and  also  that  the  Territoi-y  of 
Utah,  under  the  control  of  the  Mormon  hierarchy,  did  not  have  a 
republican  form  of  government,  that  its  institutions  were  inimical  to 
those  of  the  United  States,  and  that  all  the  votes  cast  for  Mr.  Hooper 
were  so  cast  under  coercion. 

The  general  conclusion  of  the  report  was  that  institutions  dominated 
by  such  religious  ideas  as  those  of  Mormonism  were  necessarily  in  a 
sense  hostile  to  those  of  the  United  States,  and  that  the  evil  of  polyg- 
amy was  one  which  demanded  action  })y  Congress,  but  that  there  had 
been  no  such  overt  acts  of  disloyalty  or  coercion  of  voters  on  the  part 
of  the  people  of  Utah  as  called  for  setting  aside  this  election. 

The  committee  were  unanimous  in  recommending  resolutions  that 
contestee  was  and  contestant  was  not  elected.  The  latter  resolution  was 
passed  by  the  House,  and  the  former  laid  on  the  table,  which  had  the 
same  effect  as  if  it  had  passed. 

[2  Bart,  211-281.] 

(5)  HoGAN  vs.  Pile. 

Fraudulent  r€gistratio7i  and  voting.  Majority  report  for  contestee; 
minority  reports  for  contestant.     Contestee  retained  the  seat. 

Majority  report  by  Mr.  Cook;  minority  reports  by  Mr.  Chanler 
and  Mr.  ^err. 

Most  of  the  questions  in  this  case  were  questions  of  fact,  arising 
under  the  execution  of  a  newly  adopted  registration  law.  In  one  pre- 
cinct the  election  officers,  instead  of  using  the  certified  copy  of  the 
registry  list  furnished  them  by  the  registering  officers,  had  a  more 
perfectly  alphabetized  copy  made  to  facilitate  voting.     The  men  who 
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made  and  who  used  this  copy  .swore  that  it  wjis  correi^t,  and  }H)th  tlie 
original  li«t  and  the  eertitied  copy  were  at  the  poll  and  in  use,  and  the 
committee  held  that  the  use  or  the  alphabetized  copy  did  not  affect 
the  validity  of  the  election.  But  contestant  contended  that  the  copy 
used  was  incorrect  and  fraudulent,  and  in  proof  of  his  assertion  pre- 
sented a  list  of  154  names  which  he  said  were  found  on  the  poll  list  as 
voting,  but  were  not  found  on  either  the  original  or  certified  copy  of 
the  registry  list.  The  committee  found  that  most  of  these  names  were 
German  names,  which  in  many  cases  had  been  written  on  the  original 
list  in  German  by  the  voters,  or  written  by  the  clerks  attempting  to 
spell  them  by  sound.  The  result  was  a  large  number  of  variations  in 
spelling  in  tne  different  lists.  But  the  committee,  by  a  careful  com- 
parison, found  names  sufficiently  similar  to  be  probably  intended  for 
the  same  person,  to  correspond  with  most  ot  the  names  on  contestant^ 
list. 

Certain  votes  were  received  by  the  election  officei's  where  the  voters 
were  registered  on  the  original  lists,  but  not  on  the  copies,  and  the 
committee  sustained  this  action.  One  of  the  polls  was  kept  open  some 
time  after  sunset.  The  committee  expressly  ref i-ained  from  deciding 
whether  the  votes  received  ought  to  be  counted,  but  in  two  or  three 
other  precincts,  where  the  polls  were  closed  at  sunset  and  afterwards 
openea,  they  rejected  the  votes.  They  also  rejected  a  large  numl^er 
oi  votes  cast  for  contestant  by  persons  whose  names  could  not  be  found 
on  the  registry  list.  Ex  parte  affidavits,  taken  without  notice,  and 
after  the  dose  of  the  time  for  taking  testimony,  were  introduced  by 
contestant  to  show  that  persons  who  were  counted  as  voting  for  con- 
testee  voted  for  contestant,  but  the  committee  did  not  receive  them. 

The  committee  found  that  contestee's  majority  was  not  overcome, 
and  recommended  a  resolution  declaring  him  elected. 

Mr.  Chanler  and  Mr.  Kerr  each  presented  ininorit}'  reports,  going 
over  substantially  the  same  ground,  but  in  si  slightly  different  way. 
They  claimed  that  the  attempt  of  the  majority  to  account  for  the  dis- 
crepancies in  the  lists  was  unsuccessful.  A  considemhle  number  of 
names  was  not  accounted  for  even  by  the  majority,  and  of  those 
accounted  for  very  many  of  tlie  names  given  as  analogous  to  names 
on  the  poll  lx)ok  were  also  found  correctly  on  it,  showing  either  that 
the  persons  in  question  voted  twice  or  that  the  supi)osed  analogy  in 
the  names  was  an  imaginary  one.  The  "alphabetized"  copy  of  the 
registry  list  was  privately  made  by  an  unauthorized  person,  and  was 
not  verified  except  by  counting  the  names.  The  testimony  showed 
that  fraudulent  votes  must  have  been  admitted  in  some  way,  and  evi- 
dently this  copy  was  a  fraudulent  one  made  for  the  purpose.  The 
f)recinct  where  it  was  used  ought  to  be  rejected,  but  if  only  the  fmudu- 
ent  votes  were  rejected  the  result  would  be  the  same.  All  the  votes 
given  after  sunset  ought  to  be  rc^jected,  and  a  large  number  of  votes 
offered  foi  contestant  ])y  persons  who  were  regularly  registered  on 
the  original  lists,  but  who  were  told  at  the  polls  that  their  names  were 
*'noton  the  list,"  should  be  counted.  The  minority  found  that  con- 
testant was  elected  by  a  large  majority  if  fraudulent  precincts  were 
rejected,  and  by  a  smaller  majority  if  only  individual  votes  were 
eliminated,  and  recommended  that  he  be  seated. 

The  resolution  recommended  by  the  majority,  declaring  contestee 
elected,  was  passed  bv  a  vote  of  90  to  32. 

[2  Bart,  281-327.]^ 
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(♦J)  KKNTrc^KV  Members. 

/hWoi/afft/.     Quejittion  In  veHtHjatnL  and  part  of  the  meinhevH  admHt<Hi, 

First  report  by  Mr.  l)awos;  second  report  by  Mr.  Cook. 

Protest*  were  made  a^iinst  the  sweuriniyf  in  of  all  the  nieml)ers-elect 
from  Kentucky  on  the  ji^round  that  they  had  })een  guilty  of  acts  of 
disloyalty,  ancf  could  not  truthfulh'  take  the  *' ironclad  oath.'"  The 
credentials  and  papers  were  referred  to  the  Comnuttee  on  Elections, 
which  reported  the  content^  of  such  papers  jis  had  l)een  referred  to 
it,  with  a  general  expression  of  opinion  that  where  specific  and 
apjiarently  well-grounaed  charges  ot  i)ersonal  disloyalty  were  made 
a^inst  a  mem}>er-elect,  they  should  be  investigated  }>efore  permitting 
hnn  to  take  his  sent,  but  where  the  charges  were  against  the  loyalty 
of  the  persons  who  voted  for  him,  or  against  the  validity  of  his  elec- 
tion, they  were  matters  iK»rtaining  to  an  ordinary  contest,  and  should 
not  prevent  him  from  tjiking  his  seat. 

On  motion  of  Mr.  Logjin,  of  Illinois,  the  House  passed  a  resolution 
directing  the  committee  to  make  an  investigjition,  the  members  not 
to  Iw  sworn  in  pending  the  investigation.  A  suln'ommittee  w^as  sent  to 
Kentucky,  and  on  its  n^turn  the  committee  reix)rted  that  Messrs. 
Beck,  Jones,  Grover,  and  Knott  were  not  proved  to  have  been  engagtnl 
in  armed  hostility  to  the  United  States  or  to  have  given  aid  and  com- 
fort to  its  enemies.  The  committee  recommended  that  they  be  sworn 
in,  and  the  House  agreed  without  dissent.  Against  Messrs.  Trimble, 
Young,  and  Brown  there  wmm'c  sepanite  contests  pending,  in  which  one 
of  the  charges  was  disloyalty;  and,  as  the  (committee  had  not  yet 
examined  the  te.stimony  taken  in  these  contests,  they  made  no  i-ecom- 
mendation  in  regard  to  these  three  ciuses. 

[2  Bart.,  327-370. J 

(7)  Symes  /'.v.  Tuimrle. 

DiMloyulty-     li^ j»orf  for  ronfr.sfrt\      ( Content vf  atated. 

Report  by  Mr.  Tpson. 

The  charges  of  cfisloyalty  a^j^ainst  Mr.  Trimble  were  chiefly  to  the 
effecit  that  he  had  been  (Migaged  in  tnide  across  the  rebel  lines  during 
the  early  part  of  the  war.  Hut  the  evidence  showed  that  at  the  time 
j^r,  Trimble  was  absc^nt  from  the  district,  on  iu*count  of  the  hostility 
of  the  rel^el  element  to  him,  and  that  if  any  such  trading  was  done  by 
gfinn  in  which  he  was  inter(\sted,  it  was  without  his  knowledge  and 
eonsent.  The  (»vi(i(Mi."(»  tcMiding  to  show  such  transactions  on  the  part 
of  his  finn  was  contradicted  and  the  circumstances  fully  explained. 
Mr.  Trimble^  liad  bc(Mi  a  pronounced  Union  man  and  had  run  for  Con- 
Iffegson  the  Tnion  ticket,  but  after  the  emancipation  proclamation  he 
Bid  opposed  the  niaiin(»r  and  purpose  of  conducting  the  war  and  had 
expressed  hnnscif  much  as  members  of  Oongn^ss  oi)posed  to  the 
^ininistration  had  (^\pr(^ss(Hi  thtMuselves  in  Congress.  Hie  committee 
j^ljonunended  n^sojutions  declaring  him  entitled  to  be  sworn  in,  and 
Aav  wei'C  i)ass(»(l  without  division. 

[JBttrt.    370-373. J 
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(8)  SWITZLER   V'X.  ANDEltSON. 

Intimidation;  disregard  of  regwlration  l-aw;  disloyalty  of  contest 
ant.     Majority  report  fat'  contestant;  report  hy  Mr.  McOlurg  for  sit- 
tiny  member.     Sitting  mernher  retained  the  seat. 

Majority  report  by  Mr.  Poland;  minority  report  h^  Mr.  McClure. 

The  secretary  of  state  ceitified  the  election  of  the  sitting  member  oy 
a  majority  of  178  votes,  h\j^  this  count  did  not  include  the  county  of 
Callaway;  if  this  county  had  been  included,  there  would  have  been  a 
majority  of  1,122  votes  for  contestant.  The  refusal  of  the  secretary 
of  state  to  open  the  returns  of  this  county  was  based  on  a  certificate 
of  the  officer  of  registration  for  the  county,  appended  to  his  copy  of 
the  registry  list  of  the  county,  certifying  that  tliere  had  been  an  entire 
disregard  of  the  registry  law,  and  that  such  a  state  of  intimidation 
existed  throughout  the  county  that  it  was  impossible  to  enforce  the 
law  against  the  registration  of  disloyal  persons.  After  many  of  the 
names  on  the  list  returned  by  him  were  written  the  words  "Enrolled 
disloyal,"  "Under  bond,"  "In  rebel  anii}^"  etc.,  written  by  himself. 
The  committee  held  that  this  registering  officer  had  no  right  to  certify 
to  these  or  any  other  facts,  except  to  the  correctness  of  the  copj;  that 
his  statements  written  after  the  names  of  the  voters  were  not  evidence; 
and  that  the  secretary  of  state  ought  to  have  opened  and  canvassed 
the  returns  of  Callaway  County  and  given  the  certificate  to  contestant. 

The  committee  examined  in  detail  the  testimony  by  which  contestant 
sought  to  prove  the  truth  of  the  facts  alleged  and  found  that  the  proof 
was  not  sufficient  to  warrant  the  rejection  of  the  vote  of  the  county. 

From  the  mans  of  confli(;ting  opinion  on  this  subject  and  from  the  character  of  the 
threats  proved,  the  committee  comes  to  this  conclusion:  That  there  was  no  just  and 
reasonable  ground  to  fear  personal  violence  or  injury  in  consequence  of  appearing  to 
make  and  8Upi)ort  ol)jections  to  registration;  l)nt  that  it  was  against  the  general  and 
public  opinion  of  the  county  that  i3ersoni!«  who  had  not  committed  disloyal  acts  should 
l)e  disfranchised  merely  on  the  s(;ore  of  opinions  and  sympathies!,  and  that  proljably 
many  persons  did  refrain  from  making  objections  rather  than  encounter  this  general 
sentiment. 

And  from  the  general  testimony  submitted — 

It  would  appear  that  a  large  number  must  have  been  registered  who  were  disqoal- 
itied  by  reason  of  having  frympathizt'd  with  those  engaged  in  rebellion. 

But  none  of  the  testimonv  was  definite  and  specific,  and  the  com-. 
mittee  had  already  cxpressecf  its  opinion  (in  which  it  had  been  sustained 
by  the  House)  on  the  propriety  of  throwing  out  votes  on  such  vague 
and  indefinite  testimony.  If  all  the  persons  against  whose  names  the 
registering  officer  had  written  remarks  indicating  disqualification  or 
in  regjird  io  whom  there  was  an}'  si>ecific  evidence,  even  of  an  unsatis- 
factory character,  were  rejected,  contestant  would  still  have  a  majority; 
and  the  committee  recommended  resolutions  declaring  him  elected. 

Mr.  McClurg,  in  a  report  signed  by  himself  alone,  dissented  from 
the  conclusions  of  the  committee.  The  validity  of  the  registration  law 
of  Missouri,  disfranchising  rebel  sympathizers,  had  already  been  unani- 
mously sustained  by  the  conmiittee  and  the  House.  It  was  perfectly 
evident  from  the  evidence  that  this  law  had  been  in  no  sense  enforced 
in  Callaway  County.  Throughout  the  county  whoever  applied  for 
registry  was  registered,  and  the  evidence  showed  such  a  state  of  public 
sentiment  as  to  have  rendered  it  unsafe  for  registering  officers  to 
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s'ukv^iw  tin*  law  or  Mai  citizens  to  Jissist  them  by  appearing  as  wit- 
u\^^M^>,  rile  ap{>arent  majority  of  eonte.sbmt  was  all  due  to  the  disloyal 
\^»to  of  this  eounty,  ciist  in  defiance  of  law,  and  such  proceedings  should 
U^  n^huked  In'  the  House  by  ref  usinjj  him  a  seat. 

NN'hen  the  case  came  l)efore  the  House,  charges  of  disloyalty  were 
made  against  the  contestant  by  Mr.  Benjamin,  of  Missouri,  and  the 
case  was  n^committed  to  the  coimnittee  with  instructions  to  investigate 
them.  At  the  third  session  the  committee  reported,  through  Mr.  Cook, 
that  the  charges  were  not  sustained.  Their  only  substantial  basis  was 
an  article  which  had  appeared  in  contestant's  newspaper  on  the  death 
of  Colonel  Ellsworth,  and  contestant  denied  authorship  or  responsi- 
bility for  the  article  in  ([uestion,  and  it  was  not  in  harmony  with  other 
articles  in  the  paper. 

The  conmuttee  renewed  its  former  recommendation  that  contestant 
be  seated;  but  the  House  rejected  the  resolutions  by  a  vote  of  40  to  89, 
thus  leaving  contestee  in  his  seat. 

[2  Bart.,  874-395.] 

(9)  Smith  vm.  Brown. 

JJidoyalty,  RUjld  of  in! nor! ty  cand!date  U)  seat  wheii  inajority  can- 
didate inehgihlc,  Majanty  report  to  declare  seat  va/mnt;  inhwrity 
report  for  contestee,     ^eat  daclared  vacant. 

Majority  report  by  Mr.  Dawes;  minority  report  by  Mr.  Kerr. 

Contestant  claimed  that  contestee  had  been  guilty  of  disloyalty,  and 
was  consequently  ineligible,  and  that  as  the  disloyalty  was  well  known 
to  the  voters  who  voted  for  him,  they  must,  under  the  English  rule, 
be  held  to  have  thrown  their  votes  away,  and  that  he,  having  received 
a  majority  of  the  remaining  votes,  was  elected. 

The  spec'itic  act  of  disloyalty  was  a  letter  written  by  contestee  to 
the  Louisville  Courier  in  1801,  correcting  an  ambiguous  report  of  a 
speech  made  by  him,  and  saying  that  what  he  did  say  was: 

Not  one  man  or  one  dollar  will  Kentucky  furnish  Lincoln  to  aid  him  in  his  unholy 
war  against  the  South.  If  this  Northern  army  shall  attempt  to  cross  our  borders  we 
will  rt^sist  it  unto  the  death;  and  if  one  man  shall  be  found  in  our  Commonwealth 
to  volunteer  to  join  them  he  ought,  and  1  believe  he  will,  l>e  shot  down  before  he 
leaves  the  State. 

Contestee  tried  to  explain  this  letter  consistently  with  his  loyalty, 
but  the  committee  found  that  it  admitted  of  no  such  interpretation  as 
claimed,  and  that  it  was  plainlv  an  expression  of  hostility  to  the 
Union.  They  held  that  he  coul^  not  truthfully  take  the  oath  that  he 
had  ^'voluntarily  given  no  aid,  countenance,  counsel,  or  encourage- 
ment" to  the  rebellion.     lie  was  therefore  not  entitled  to  the  seat 

Mr.  Smith,  the  minority  candidate,  w^as  also  not  entitled  to  the  seat. 
Even  if  the  P^nglish  rule  were  held  to  apply  to  this  country  he  would 
not  come  within  it,  for  in  England  it  was  always  held  that  the  voters 
must  have  notict*  of  the  ineligibility  of  a  candidate;  and  this  doctrine 
of  notice  was  held  very  strictly.  There  must  })e  actual  and  formal 
notice  at  the  polls,  and  of  some  unmistakable  disqualification,  and  not 
of  a  doubtful  conclusion  from  disputed  facts.  But  the  English  rule 
had  never  Ijeen  applitxl  in  this  country  and  was  hostile  to  the  genius 
of  our  institutions.  Mr.  Cushing,  in  stating  the  English  parlia- 
mentary rule,  stiites  that  in  his  opinion  the  same  rule  applies  in  this 
country^  but  h(»  givers  no  cases  to  sustain  his  statement,  which  is  the 
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best  of  evidence  that  there  are  none.  There  had  been  nimierous  cases 
in  the  House  and  Senate  where  meml)ers  were  deprived  of  their  seats 
because  of  ineligibility,  but  in  no  case  had  it  been  even  claimed  that 
any  title  was  thereby  given  to  the  minority  candidate.  The  English 
rule  arose  from  the  omnipotence  of  Parliament,  and  the  character  of 
statutory  enactments  given  its  decisions  in  election  cases.  No  such 
rule  could  obtain  in  tnis  country  with  the  limited  powers  of  Congress 
and  the  reserved  rights  of  the  otates  in  regard  to  elections. 

The  committee  therefore  recommended  resolutions  declaring  the  seat 
vacant. 

The  minority  held  that  the  letter  in  question,  properly  interpreted, 
was  not  an  act  of  disloyalty.  The  action  of  the  House  in  this  case  was 
really  a  trial  of  the  contestee  on  the  charge  of  treason,  and  he  should 
not>  be  found  guilty  unless  the  truth  of  the  charge  was  proved  beyond 
a  reasonable  doubt.  Interpreting  the  letter  in  the  light  of  the  times 
and  circumstances,  it  was  simply  a  profession  of  adherence  to  the  neu- 
trality policy  of  Kentucky,  at  that  time  favored  by  the  best  Union 
men  of  the  State.  The  letter  was  in  regard  to  a  public  discussion 
between  contestee  and  Ex-Governor  Helm,  in  which  contestee  appeared 
as  a  Union  and  Governor  Helm  as  a  secession  advocate.  Everyone 
understood  at  the  time  that  Mr.  Brown  favored  enforcing  neutrality 
toward  the  South,  and  this  letter  was  intended  to  emphasize  the  idea 
that  he  favored  it  toward  the  North  as  well.  Mr.  Brown  had  announced 
himself  as  a  candidate  for  Congress  on  the  Union  ticket,  and  through- 
out the  war  he  had  done  nothmg  which  could  be  construed  as  an  act 
of  disloyalty.  After  the  emancipation  proclamation  he  had  violently 
opposed  the  policy  of  the  Administration  and  the  conduct  of  the  war, 
and  had  probably  expressed  this  opposition  in  injudicious  and  intem- 
perate language,  but  he  ought  not  on  this  account  to  be  found  guilty 
of  ^'  constructive  treason  "  bv  the  House. 

The  House  passed  the  resolutions  declaring  contestee  and  contestant 
not  elected,  by  votes  of  108  to  43,  and  102  to  30,  respectively. 
'    [2  Bart.  395-417.] 

(10)  BlaKKV  r.s.  (tOI.I.AI)AY. 

Ri(fht  (}f  ininorltjj  caridUlaU  ot)  drtith  of  imtjonty  ratuJidatc  heft/re 
cm} vans  of  votes,     Rep<rrt  fixi'  contented..      (Jontestee  seated. 

Report  by  Mr.  Dawes. 

Mr.  Golladay  was  elected  to  lill  a  vacanc}- ,  and  there  was  no  ques- 
tion as  to  his  election  and  right  to  he  seatJ^d,  provided  any  vacancy 
existed,  but  Mr.  Blakey  claimed  to  have  Ixnm  elected  at  a  prior  elec- 
tion. At  this  election  a  very  large  majority  of  the  vot(\s  was  cast  for 
his  opponent,  Mr.  Hisc,  hut  Mr.  Ilise  died  before  the  votes  were  can- 
vassed, and  contestiint  contciul(^d  that  he  being  the  only  living  person 
for  whom  anv  votes  wen^  n»tiirnod,  it  was  the  duty  of  the  board  of 
canvassers  to  have  certified  to  his  election.  The  coniiiiittee  held  that 
when  the  polls  were  closed  the  nssult  was  unaltenihly  fixed,  and  the 
only  duty  of  the  board  of  canvassers  was  to  ascertain  and  declare  that 
result.  The  death  of  the  nK^nhcr  loceiying  the  majority  of  the  yotes 
at  any  time  after  th(\y  were  cast  created  a  vacancy,  whether  th<\y  had 
been  canvassed  or  not. 

Contestant  further  contended  that  in  all  the  counties  but  one  the 
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law  requiring  the  election  lK)ard  to  contain  members  of  all  political 
parties  was  violated,  and  as  he  had  a  majority  of  the  votes  in  the  only 
county  where  the  law  was  obeyed,  he  was  elected.  But  the  only  evi- 
dence was  the  fact  that  nearly  all  the  election  oflScers  voted  at  this 
election  for  Mr.  Hise.  This,  the  committee  held,  was  not  proof  that 
the  law  had  not  been  complied  with,  as  the  appointing  officers  could 
not  l)e  expected  to  determine  the  politics  of  the  judges  from  the  poll 
books  of  an  election  which  had  not  yet  taken  place  at  the  time  of  their 
appointment,  and  there  was  no  proof  how  the^e  persons  had  voted  at 
former  elections,  or  what  their  general  political  reputation  was.  And, 
even  if  it  should  be  admitted  that  the  law  was  violated,  and  that  all 
the  counties  but  one  nuist  be  thrown  out,  contestant  certainly  could 
not  be  given  the  seat  on  the  small  majority  received  in  that  county. 

The  only  objection  to  the  right  of  contestee  being  the  claim  of 
contestant,  the  committee  recommended  that  contestee  be  sworn  in. 
The  resolutions  recommended  w^ere  adopted  without  division. 

[2  Bart.  417-421.] 

(11)  McKee  vs.  Young. 

Loyalty;  right  of  returned  rdfel  soldiers  to  rote  m  Kentucky,  First 
mmority  report  to  vacate  seat;  first  minority  reixirtfoT  contestee;  second 
inimrrlty  report  for  contest<int;  second  majority  report  for  contestant. 
Contestant  seated. 

Firat  majority  report  by  Mr.  McClurg;  fii-st  minority  report  by 
Mr.  Kerr;  second  minority  report  by  Mr.  Upson;  second  majority 
it^port  by  Mr.  Cook. 

The  conmiittee  found  the  charge  of  disloj^alty  against  Mr.  Young 
sustained  by  the  evidence.  There  was  the  testimony  of  a  number  of 
witnesses  who  had  heard  him  express  sentiments  in  sympathy  with  the 
rebellion;  two  witnesses  had  seen  food  sent  from  his  house  to  a  rebel 
camp;  he  had  at  one  time  pointed  out  to  a  squad  of  rebel  soldiers  a 
house  where  a  Union  soldier  was  hiding,  and  advised  them  to  *'goand 
get  him,"  which  they  did;  he  had  been  at  a  place  where  a  reljel  com- 
pany was  l>eing  organized,  and  pointed  out  a  good  gun  to  one  of  the 
men,  and  advised  him  to  take  it,  under  circumsttinccs  that  indicated 
that  he  had  brought  the  gun  there;  and  it  appeared  that  he  was  gener- 
ally regarded  in  the  community  as  a  rebel  sympathizer.  For  these 
reasons  the  committee  held  that  he  could  not  truthfully  take  the>test 
oath,  and  was  not  entitled  to  })e  sworn  in.  ^ 

Contestiint  claimed  the  right  to  the  seat  in  the  first  place  on  the 
ground  that  the  known  ineligibility  of  the  majorit}'  candidate  gave  the 
s(»at  to  the  person  having  the  next  highest  number  of  votes,  but  the 
c()mmitt4»e  overruled  this  point  on  the  same  grounds  as  in  a  previous 
case.  lie  then  claimed  to  have  received  the  majoritv  of  tne  votes 
legally  cast.  There  was  evidence  t(Miding  to  show  that  over  2,000 
r(»turned  relM»l  soldiers  voted  for  contestee,  but  the  specific  proof  only 
showed  752  by  name,  or,  leaving  out  those  cast  in  precincts  asked  to 
})e  rejected  on  other  grounds,  W{\,  Hut  the  committee  could  find  no 
law  of  Kentuckv  under  which  the  votes  of  rebel  soldiers  could  be 

ft 

rejected. 

A  number  of  precincts  were  attacked  on  the  ground  that  all  the 
officers  of  election  were  partisans  of  contest et»,  and  a  number  of  others 
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on  the  ground  that  part  of  the  officers  of  election  were  returned  rebel 
soldiers  or  sympathizers  with  the  rebellion,  who  were  not  entitled  to 
be  appointea,  on  account  of  the  recent  act  declaring  that  sympathizers 
with  the  rebellion  should  not  be  considered  as  constituting  one  of  the 
parties  entitled  to  representation  on  the  election  boards.  If  all  these 
precincts  in  regard  to  which  the  proof  was  clear  should  te  rejected, 
contestee  would  still  have  a  majority  of  82  votes,  or  if  another  precinct 
where  the  proof  was  not  quite  clear  was  also  rejected,  his  majority 
would  be  5  votes.  There  were  also  8  votes  cast  for  contestee  by 
deserters,  but  the  committee  could  find  no  law  of  Kentucky  depriving 
deserters  of  their  votes.  As  the  rejection  of  all  these  precincts  would 
not  quite  overcome  contestee's  returned  majority  of  1,479,  it  was  not 
necessary  to  decide  the  legal  points  raised,  or  whether  they  ought  to 
be  rejected.  The  committee  recommended  resolutions  declaring  neither 
claimant  entitled  to  the  seat. 

The  minority  strongly  dissented  from  even  the  provisional  recog- 
nition of  the  justice  of  contestant'w  claims  found  in  the  majority  report. 
It  would  be  preposterous  for  the  House  to  attempt  to  say  that  returned 
rebel  soldiers  should  not  vote  in  Kentuckv,  when  the  State  of  Ken- 
tucky itself  had  passed  no  laws  depriving  tliem  of  their  votes.  Where 
the  officers  of  election  were  charged  to  be  all  of  one  party,  the  charge 
was  sought  to  be  sustained  by  the  poll  books  of  the  election  in  contest, 
an  election  made  after  their  appointment.  Under  the  recent  decision 
in  Blakey  v%.  Golladay  this  was  not  evidence  of  the  fact  sought  to  be 
shown.  Besides,  there  was  no  pretense  that  these  officers  had  not 
conducted  the  election  fairly  and  honestly,  and  they  were  at  least  de 
facto  officers.  The  returned  re})el8  who  acted  as  election  officers  were 
also  at  least  officers  defacto^  and  their  ac^ts  would  be  valid  even  if  there 
were  any  law  of  Kentucky  prohibiting  them  from  acting,  which  there 
was  not. 

The  minority  held  also  that  contestee  was  entitled  to  the  seat.  The 
law  under  which  he  was  sought  to  be  exchided  was  strictly  penal,  and 
must  be  strictly  construed.  The  intent  of  the  law  was  to  exclude  per- 
sons guilty  of  treason,  and  the  words  of  the  law  onlv-provided  for  tneir 
exclusion  on  conviction  of  taking  the  oath  falsely.  The  minority  could 
not  see  how  they  could  be  excluded  before  conviction.  At  any  rate, 
no  one  should  be  excluded  except  upon  clear  and  conclusive  proof  of 
actual  acts  of  disloyalt}-.     There  was  no  such  proof  in  this  case. 

The  minority  earnestly  argued  that  the  law  calling  for  the  imposi- 
tion of  a  test  oath  was  unconstitutional.  It  was  in  effect  the  recjuire- 
ment  of  an  additional  qualification  for  Representatives  l>eyond  those 
mentioned  in  the  Constitution.  It  had  often  l)een  neld  that  the  States 
had  no  power  to  add  to  these  qualifications,  and  it  was  e(|ually  clear 
that  Congress  had  no  such  power.  In  this  case,  however,  contestee 
asserted  his  ability  truthfully  to  take  the  oath,  and  his  willingness  to 
do  so,  and  the  minority  could  see  no  reason  for  refusing  him  his  seat. 

Mr.  Upson  filed  a  dissenting  report,  contending  that  contestant  was 
elected.  Under  the  sbitement  of  the  majority  report  contestee  had 
only  5  majority,  and  there  were  8  votes  cast  for  him  })y  deserters, 
which  ought  to  be  rejected  under  the  decision  in  Delano  vr.  Morgan, 
giving  contestant  a  majority  of  3.  And  there  were  precincts  over- 
looked in  the  majority  report  precisely  similar  to  those  provisionally 
rejected  in  it,  which  ought  also  to  be  rejected,  thus  increasing  con- 
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testaiit's  majority.  Mr.  Upson  also  held  that  the  votes  cast  by  the 
returned  rebel  soldiers  should  be  rejected,  on  the  ground  that  they 
were  paroled  prisoners,  not  yet  pardoned.  All  the  armies  from  which 
they  could  have  come  had  surrendered  under  conditions  which  involved 
the  paroling  of  all  the  men.  The  proclamation  of  amnesty  issued  by 
the  President  had  expressly  excepted  ''all  persons  who  left  their  homes 
within  the  jurisdiction  and  protection  of  tne  United  States  and  passed 
beyond  the  Federal  military  lines  into  the  pretended  Confederate  States 
for  the  purpose  of  aiding  the  rebellion."  This  necessarily  applied  to 
all  soldiers  from  Kentucky,  and  they  were  hence  not  pardoned,  but 
were  still  prisoners  of  war.  A  prisoner  of  war  had  no  more  right  to 
vote  for  Representatives  in  Congress  than  an  enemy  in  the  field. 

Mr.  Upson  also  argued  that  the  statutes  requiring  the  judges  of 
election  to  be  of  opposite  political  parties  and  disqualifying  rebel 
adherents  from  acting  as  election  officers  were  mandatory,  and  tnatthe 
precincts  where  these  laws  were  violated  should  be  rejected.  The 
evidence  in  regard  to  the  politics  of  the  judges  was  the  poll  book  of 
the  election  in  contest,  but  as  the  judges  were  appointed  only  two 
months  before  the  election,  their  votes  at  this  election  sufficiently 
showed  their  political  affiliations  at  the  time  of  their  appointment. 

The  House  recommitted  the  case,  so  far  as  the  que^stion  of  contest- 
ant's right  to  the  seat  was  concerned.  The  committee  then  reported 
again,  renewing  their  former  conclusion  as  to  the  disloyalty  of  con- 
testee,  but  commg  also  to  the  conclusion  that  contestant  was  elected. 
This  result  was  reached  by  deducting  the  votes  of  returned  rebel 
soldiers  and  all  votes  cast  at  precincts  where  returned  rebel  soldiers 
acted  as  election  officers.  The  reasons  given  were  substantially  those 
given  by  Mr.  Upson  in  the  report  previously  presented  by  him. 

The  House  agreed  to  this  last  report,  giving  the  seat  to  contestant 
bv  a  vote  of  ()2  to  43. 
'[2  Bart,  422-461.] 

(12)  Butler. 


ArCi'ptnuce  nf  incynhert<h(p  in  a  Hcctdhnj  hijldnturc  hy  a  perison  in 
fact  loyal,     Joint  rcHolutUm  relwoin</  hivifrom  disabiliti^is passed. 

Report  })y  Mr.  Dawes. 

Mr.  Butler  had  been  elected  to  the  legislature  of  Tennessee  after 
that  State  had  sought  to  secede,  and  as  a  member  of  the  legislature  he 
had  biken  the  oath  of  allegiance  to  the  Confederate  States.  He  could 
not  therefore  truthfully  take  the  oath  that  he  had  not  exercised  "  the 
functions  of  any  office  whatever  under  any  authority  or  pretended 
authority  in  hostility  to  the  United  States."  But  it  appeared  that  he 
had  been  elected  to  the  legislature  as  the  representative  of  the  Union 
sentiment  in  his  district,  with  the  hope  that  he  might  be  able  to  bene- 
fit those  who  were  suffering  for  their  lovaltv.  His  district  was  so 
strongly  Union  that  it  had  furnished  more  soldiers  to  the  Federal 
Army  than  there  were  voters  in  it,  and  he  was  throughout  the  war 
known  as  one  of  the  strongest  and  most  influential  Union  men  in  it. 
He  had  been  singled  out  for  es|>ecial  persecution  by  the  rebels,  his 
proi)eilv  d(\stroyed  and  i)hind(^red,  lives  of  his  family  put  in  danger, 
and  himself  arrest(»d  for  treason.  The  committee  i*ecommended  the 
passage  of  a  jc^int  resolution  permitting  that  so  nuu«h  of  the  oath  as 
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.stood  in  the  way  of  his  admission  might  be  omitted  in  administering 
the  oath  to  Mr.  Butler.     The  joint  resolution  was  passed  and  Mr. 
Butler  was  sworn  in. 
[2  Bart.,  461-464.] 

(13)  Christy  and  Wimpy. 

Didoyalty;  right  of  minority  candidate.    Neither  dairiiant  admitted. 

Report  by  Mr.  Dawes. 

The  election  under  which  these  claimants  claimed  seats  was  held 
under  the  military  government  of  Georgia.  The  certificate  of  Mr. 
Christy  was  signed  by  General  Meade,  then  in  command  of  the  dis- 
trict by  whose  orders  the  election  was  held;  that  of  Mr.  Wimpy  was 
signed  by  Governor  Bullock,  who  was  elected  at  the  same  election.  It 
was  conceded  that  Mr.  Christy  received  a  majority  of  about  100  votes, 
but  he  acknowledged  that  he  had  been  the  editor  of  a  newspaper 
during  the  war  which  had  supported  the  rebellion.  He  was  nence 
ineligible. 

The  kw  of  Georgia  provided  that  when  the  majority  candidate  was 
ineligible,  the  candidate  having  the  next  highest  number  of  votes 
shomd  be  elected.  Mr.  Wimpv  claimed  the  seat  under  this  provision, 
but  the  committee,  without  deciding  whether  the  law  in  question 
applied  to  Congressional  elections,  held  that  Mr.  Wimpy  was  also 
ineligible,  having  served  for  some  time  as  an  officer  in  the  rebel  army. 

Both  claimants  claimed  to  be  Union  men,  Mr.  Christy  claiming  that 
he  opposed  secession,  and  only  went  out  with  his  State,  and  Mr. 
Wimpy  that  he  was  forced  into  the  armv  by  the  force  of  public  senti- 
ment; but  the  committee  held  that  neither  of  them  could  truthfully 
take  the  oath,  and  recommended  that  neither  be  sworn  in.  The  case 
was  not  reached  in  the  House. 

[2  Bart.,  464^66.] 

(14)  Chavks  vfi,  Clkver. 

Fravd  and  irregularities.    Report  for  contestant.     Contestant  seat<id. 

Report  by  Mr.  Pettis. 

There  were  several  precincts  in  which  it  was  proved  that  alterations 
were  fraudulently  made  in  the  returns  and  poll  books  after  the  close 
of  the  election,  whereby  contestee  was  returned  as  receiving  several 
hundred  votes  which  were  never  cast.  In  one  precinct  the  place  of 
voting  was  removed  to  an  unusual  and  inconvenient  place,  and  coarse 
and  tnreatening  language  was  used  against  persons  intending  to  vote 
for  contestant,  but  tne  committee  dianot  reject  the  poll.  Votes  were 
returned  from  several  precincts  which  had  no  legal  existence  at  the 
time  of  the  election^  but  were  afterwards  legally  established  by  the 
legislature.     The  committee  rejected  these  votes. 

Contestee  sought  to  offset  these  losses  by  having  certain  irregular 
returns,  showing  a  majority  for  contestant,  rejected.  The  committee 
rejected  most  or  these  returns,  but  contestant  still  had  a  majority  of 
389  votes,  and  the  committee  unanimously  recommended  that  he  be 
seated.  The  House  agreed  to  the  resolutions  recommended  without 
division. 

[2  Bait.,  467-471.] 

-  H.  Doc.  510 15 
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(15;  IH)  Jones  /%v.  Mann  and  Hunt  r,v.  Menard. 

Fraud;  inthiudntion;  iUe(jal  rejection  ((f  retHnii^;  election  Ut  JiU 
vacancy  In  new  df\strict.  Majority  rep(/^*t  against  all  partieJiy'  mhuyrity 
rejHyrt  f(pr  Mr,  Hunt,      Majority  report  h attained. 

Majority  report  by  Mr.  Upson;  niinority  report  by  Mr.  Kerr. 

Mr.  Mann  had  ])een  certified  as  elected,  and  took  his  seat.  Subse- 
([uenth*  he  died,  and  Messrs.  Hunt  and  Menard  both  claimed  to  have 
been  elected  to  till  the  vacancy.  Mr.  Jones  clauned  that  he  had  been 
elected  instead  of  Mr.  Mann  in  the  tirst  place,  and  that  consequently 
there  was  no  vacancy  to  till. 

Mr.  Jones  denied  the  validity  of  the  certificate  of  the  commanding 
general  under  which  Mr.  Mann  was  admitted.  The  committee  held 
that  the  general  was  acting  properly,  under  the  reconstruction  laws, 
and  that  the  House  had  already  settled  the  question  of  the  validity  of 
his  certificates  by  admitting  Mr.  Mann  and  his  colleagues  upon  them. 
The  only  evidence^  of  contestant  against  the  correctness  of  the  result 
as  certified  was  a  very  vague  <./•  jnirte  affidavit,  taken  after  the  death 
of  Mr.  Mann,  which  ?he  committee  did  not  consider.  Contestant  pro- 
duced some  evidence  tending  to  show  f mud  and  intimidatioiK  particu- 
larly with  reference  to  colored  voters,  but  the  evidence  was  very 
vague,  and  it  was  impossi])lc  from  it  to  count  up  specific  votes  which 
should  be  deducted  or  added  sufficient  to  overcome  more  than  half  of 
the  returned  majority  of  Mr.  Mann.  Contestant  further  contended 
that  Mr.  Mann  was  not  at  the  time  of  his  election  an  inhabitant  of  the 
State,  and  w^as  therefore  ineligible.  The  evidence  was  not  clear  or 
conclusive,  but  the  committee  held  that  it  was  immaterial  whether  he 
was  ineligible  or  not,  as  under  the  principles  already  settled  by  the 
decisions  of  other  cases  the  ineligibility  of  the  majority  candidate 
would  give  no  title  to  the  minority  candidate.  The  committee  were 
therefore  unanimous  in  tlu*  opinion  that  Mr.  Jones  w^as  not  elected, 
and  that  the  death  of  Mr.  Mann  had  caused  a  vacancy. 

The  majority  were  of  the  opinion  that  neither  Mr.  Hunt  nor  Mr. 
Menard  was  elected  to  fill  the  vacancy.  Mr.  Menard  was  certified  as 
elected,  but  it  ai)peare(l  that  Mr.  Hunt  received  an  overwhelming 
majority  of  the  vote  as  returned.  According  to  the  precinct  returns 
the  vote  was:  Hunt,  is, 341;  Menard,  S,()7s.  The  canvassing  board 
threw  out  nearly  all  these  returns,  counting  only  2,<S33  votes  for  Hunt 
and  5,107  for  Menard.  The  reason  given  for  the  rejection  of  most  of 
these  returns  was  that  they  were  made  by  the  supenisors  of  registra- 
tion, but  the  committee  found  that  this  was  strictly  in  accordjince  wuth 
the  law.  Whatever  the  validity  of  the  election,  then,  Mr.  Menard  did 
not  receive  a  majority  of  the  votes  and  was  not  elected.  Mr.  Menard, 
however,  objected  to  considering  any  of  the  allegations  or  testimony, 
on  the  ground  that  no  h^gal  notice  of  contest  was  served  on  him.  As 
to  have  waited  the  regular  time  for  the  service  of  notice  and  answer 
gnd  the  taking  of  tcv^tiniony  would  have  carried  the  contest  until  the 
fiSpimtion  of  the  Congn^ss,  and  as  all  the  testimony  of  contestant  was 
leeord  evidence,  and  presented  with  his  ])rotest  to  the  House,  the 
gommittee  found  that  much  might  be  said  in  justification  of  the  action 
rf^Dtestant:  but  the  view  of  the  election  taken  by  the  committee 
j^^gaderod  it  unnecessary  to  decide  this  (juestion.  The  conunittee  found 
^hole  electuja  void,  both  i»ecause  not  held  in  the  right  district 


FORTIETH    CONGRESS.  227 

and  l^ecause  of  violence  and  intimidation.  The  old  Second  district, 
from  which  Mr.  Mann  was  elected,  was  entirely  comprised  within  the 
parish  of  Orleans.  Subseauent  to  the  election  the  State  was  redis- 
tricted,  and  the  new  Secona  district  included  part  of  Orleans  Parish 
not  included  in  the  old  district  and  left  out  part  of  the  parish  included 
in  the  old  district,  and  it  included  also  several  outside  parishes, 
formerly  part  of  the  Third  district.  All  the  votes  on  wnich  the 
certificate  of  election  of  Mr.  Menard  was  based  were  cast  in  these  out- 
side parishes.  The  committee  were  of  the  opinion  that  the  election 
should  have  been  held  in  the  district  in  whose  representation  the 
vacancy  occurred.  This  question,  so  far  as  the  committee  could  find, 
had  only  once  before  been  before  the  House  (in  the  case  of  Perkins  vs. 
Morrison,  1  Bart.,  142),  and  had  then  been  decided  adversely  to  the 
position  taken  by  the  committee  in  this  case,  but  the  report  of  the  com- 
mittee in  that  case  was  sustained  by  only  a  small  majority,  and  the 
committee  thought  the  reasoning  of  the  minority  in  that  case  was  the 
stronger.  The  very  objection  raised  in  that  case — that  the  new  dis- 
tricts might  be  so  divided  that  it  would  be  impossible  to  detemiine 
in  which  district  the  election  should  be  held — was  exemplified  in  this 
case.  If  it  were  not  that  this  district  was  named  the  Second  district, 
the  election  might  with  as  much  propriety  have  been  held  in  the  Third 
district. 

There  were  some  facts  in  connection  with  this  election  of  which  it 
was  proper  for  the  House  to  take  notice. 

It  is  well  known  that  in  the  citv  of  New  Orleans  and  in  many  other  parishes  of 
I^ouisiana,  for  some  weeks  immediately  preceding  this  elections,  civil  <listurbance, 
diHorder,  and  crime  prevailed  to  such  extent  by  reason  of  the  lawlessness  of  the  dis- 
loyal element  prevalent  there  that  the  civil  authorities  were  unable  to  put  it  down, 
lieing  prohibited  by  law  from  calling  out  the  militia  to  maintain  the  peace  or  to 
enforce  the  laws. 

It  appeared  from  the  reports  of  the  governor  of  Louisiana  and  the 
military  authorities  that  such  a  condition  prevailed  as  to  render  a  valid 
election  impossible.  The  extraordinary  result  of  the  election  as  com- 
|)ared  with  previous  elections  and  the  known  political  division  of  the 
voters,  conhrmed  this  conclusion.  The  committee  therefore  recom- 
mended resolutions  declaring  neither  Mr.  Hunt  nor  Mr.  Menard  elected. 

The  minority  of  the  committee  agreed  that  Mr.  Jones  was  not  elected 
at  the  first  election,  nor  Mr.  Menard  at  the  second,  but  contended  that 
Mr.  Hunt  was  elected.  The  notice  of  contest  given  bv  Mr.  Hunt  was, 
in  the  light  of  the  numerous  precedents  for  a  libeml  construction  of 
the  law,  legally  and  substantially  suflScient  By  the  evidence  of  the 
official  returns  presented  with  the  notice  it  appeared  that  Mr.  Hunt 
had  an  overwhelming  majority  of  the  votes  cast.  The  attempt  of  the 
majority  to  argue  the  election  invalid  on  account  of  violence  and  intimi- 
dation was  not  based  on  anything  in  the  record  or  properly  before  the 
committee. 

It  is  apparent  that  the  majority  has  traveled  out  of  the  reconl  in  the  consideration 
<)i  the  case,  almndoned  the  rights  of  the  parties,  ignored  the  inerit*<  of  the  cont^^st, 
disregarde<l  the  constitutional  rights  and  the  interests  of  the  constituency,  taken  issue 
with  the  House  on  its  recent  emphatic  recognition  of  the  validity  of  the  election  in 
question,  and  rendered  a  verdict  uiK>n  a  matter  not  at  all  in  controversy. 

As  to  the  propriety  of  holding  the  election  in  the  new  district,  the 
minority  agreed  with  the  decision  of  the  House  in  the  only  previous 
case  in  which  the  question  had  been  raised.     When  the  legislature 
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established  the  new  second  district  it  repealed  all  previous  laws  on  the 
subject,  and  the  only  district  having  legal  existence  in  which  the  elec- 
tion could  have  been  held  was  the  one  in  which  it  was  held.  But  if 
the  opposite  view  of  the  law  was  taken  the  result  would  be  the  same. 
If  all  the  votes  outside  of  Orleans  Parish  were  thrown  out  and  the 
entire  registered  vote  of  the  only  ward  in  New  Orleans  which  had  been 
added  to  the  new  district  deducted  from  Mr.  Hunt,  and  the  entire  reg- 
istered vote  of  the  only  ward  of  the  old  district  not  included  in  the  new 
added  to  Mr.  Menard,  Mr.  Hunt  would  still  have  a  large  majority. 
The  minority  therefore  recommended  that  he  be  seated. 

The  resolution  of  the  majority  declaring  Mr.  Menard  not  elected  was 
passed  by  a  vote  of  130  to  57,  and  that  against  Mr.  Hunt  by  a  vote  of 
131  to  41.     The  whole  subject  was  then  ^bled. 

\2  Bart.,  471-499.] 

(17)  Hamilton. 

VI aim  f(rr  addltvnml  7^cpri'Simtat{on ,  Majority  report  adverse; 
inhiority  report  faiH/rahle,     No  action  hy  House, 

Majority  report  by  Mr.  Shellabarger;  minority  report  by  Mr. 
Heaton. 

This  report  was  upon  a  legislative  rather  than  a  iudicial  matter. 
Tnder  the  law  Tennessee  was  only  entitled  to  eight  Kepresentatives, 
and  that  numlKjr  had  already  been  admitted.  Mr.  Hamilton,  who  was 
elected  from  the  State  at  large  as  a  ninth  Representative,  acknowledged 
that  he  had  no  claim  under  the  existing  law,  but  contended  that  a  utw 
ought  to  be  passed  giving  Teimessee  an  additional  Representative. 
The  apportionment  of  eight  Representatives  to  Tennessee  had  been 
made  on  the  basis  of  her  tree  population  and  three-fifths  of  her  slaves. 
By  the  voluntary  emancipation  and  enfranchisement  of  the  slaves  the 
State  had  added  to  her  representative  population  two-fifths  of  their 
number — more  than  sufficient  to  make  one  representative  ratio. 

The  majority  of  the  committee  made  an  adverse  report.  The  request 
was  for  Tennessee  alone,  and  based  on  the  especial  consideration  to 
which  her  praise  worth  v  conduct  was  supposed  to  entitle  her.  But 
under  the  Constitution  Representatives  were  to  be  apportioned  accord- 
ing to  the  number  of  inhaoitants,  and  not  according  to  any  Congres- 
sional estimate  of  their  merits.  The  only  discretion  left  to  Congress 
was  in  fixing  the  number  which  should  constitute  the  basis  of  the  appor- 
tionment and  in  adjusting  fractional  nitios.  All  the  instances  of  an 
apparent  exercise  of  discretion  by  Congress  came  within  this  limit. 
Congress  had  no  right  to  apportion  an  additional  Representative  to 
Tennessee  without  luso  adding  to  the  representation  of  other  States 
whose  representative  population  had  been  similarly  increased.  This 
had  not  been  asked  for,  and  was  not  the  (juestion  before  the  committee. 
The  case  was  not  altered  by  th(^  adoption  of  the  fourteenth  amend- 
ment, for  that  was  not  a  provision  for  increasing  the  absolute  repre- 
sentation of  Stiites,  ])ut  for  increasing  their  relative  representation  by 
decreasing  that  of  other  States.  The  case  of  Tennessee  was  not  essen- 
tiallv  different  from  that  of  other  SUites,  for  emancipation  was  indi- 
rectly the  result  of  the  war  in  it  Jis  well  as  in  them;  and  the  colored 
people  of  the  other  States,  who  had  suffered  for  two  j-ears  longer  the 
wrong  of  slavery,  were  entitled  to  no  less  considemtion  than  tnose  of 
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The  conimittec  therefore  rei'oiumended  thiit  tlie  ( lainiant  he  not 
admitted. 

The  minority  held  that  Tennessee  was  in  justice  entitled  to  an  addi- 
tional Representative.  Many  precedents  were  cited  in  which  the  House 
had  exercised  its  own  discretion  in  apportioning  Representatives  not 
in  strict  accordance  with  the  census. 

In  a  word,  theee  acts  establish  the  general  proposition  that  Congress  has  complete 
jurisdiction  to  adjust  the  representative  numbers  of  the  Plouse,  and  has  repeateilly 
and  constantly  exercised  it  at  discretion,  according  to  the  varied  equity  of  each  par- 
ticular case. 

The  equities  of  this  case  required  the  additional  representation.  The 
fourteenth  amendment  was  in  eflFect  a  declaration  to  the  States  that  if 
they  enfranchised  their  former  slaves  they  should  be  represented 
accordingly;  otherwise  their  representation  should  be  reduced. 
Under  this  the  request  of  Tennessee  was  a  request  for  an  absolute  con- 
stitutional right.  The  fact  that  she  happened  to  be  the  first  State  to 
claim  this  right  should  not  be  allowea  to  prejudice  the  right.  The 
minority  therefore  recommended  the  passage  of  a  bill  apportioning  to 
Tennessee  an  additional  Representative,  to  be  elected  from  the  State  at 
large  unless  the  legislature  should  othei'wise  provide. 

There  was  no  action  bv  Congress. 

[2  Bart.,  499-516.] 

(18)  Casement. 

Delegate  from  Territoi^y  not  yet  organized  not  admitted. 

Report  by  Mr.  Cook. 

Mr.  Casement  claimed  to  have  been  elected  a  Delegate  from  Wyo- 
ming. The  Territory  was  not  yet  organized.  The  election  under  which 
he  claimed  the  seat  was  held  in  1807.  A  law  for  the  organization  of 
W^^oming  wa»s  not  passed  until  1868,  and  at  the  date  of  the  report  it 
had  not  yet  gone  into  etieet.  The  election  laws  of  Dakota  were  still  in 
force  in  the  proposed  Territory.  The  election  at  which  Mr.  Casement 
was  voted  for  was  called  b}'  a  mass  meeting,  and  was  not  held  in 
accordance  with  the  proposed  organic  law  or  any  other  law.  Any 
principle  on  which  he  could  be  admitted  would  also  justify  the  adniis 
sion  of  a  Delegate  from  Alaska,  if  a  mass  meeting  there  should  choose 
one.     The  committee  recommended  that  the  claimant  be  not  admitted. 

There  was  no  action  by  the  House. 

[2  Bart.,  616-618.] 
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FOBTT-FIBST  CONGRESS,  1869-1871. 

Committee  on  FAectlom<. 

Mr.  Paine,  Wisconsin.  Mr.  Stevenson,  Ohio. 

Churchill,  New  York.  Burdett,  Missouri. 

IIeaton,  North  Carolina.  Burr,  Illinois. 

Cessna,  Pennsylvania.  Randall,  Pennsylvania. 

Mr.  Butler,  Tennessee. 

At  th(»  second  session  the  following  were  added: 

Mr.  Brooks,  Massachusetts.  Mr.  Kerr,  Indiana. 

Dox,  Alabama.  McCrary,  Iowa. 

Hale,  Maine.  Potter,  New  York. 

Owing  to  the  large  number  of  contests  the  House  authorized  the 
chairman  of  the  committee  to  appoint  subcommittees  of  3  meml>ers 
each  and  assign  cases  to  them;  said  subconuuitteos  having  power  to 
rc»|X)rt  the  cuses  assigned  directly  to  the  House.  This  assignment  was 
made  at  the  beginning  of  the  second  session,  as  follows: 

To  Messrs.  Paine,  Heaton,  and  Potter:  Beldeii  vs.  Bradford^  Colo- 
rado; Cmaei'on  vs.  Roots^  Arkansas;  Hinds  vs.  Sliei^rod^  Alabama; 
Gnift(m  vs.  Conner^  Texas. 

To  Messrs.  Churchill,  Butler,  and  Burr:  Switzler^;*.  Dyer,  Missouri; 
Zeigl(»r  VH,  Rice,  Kentuckv;  Shields  ^»^.  Van  Horn,  Missouri;  Whittle- 
sey VH,  McKenzie,  Virginia. 

To  Messrs.  Cessna,  Kandall,  and  Hale:  Taylor  /'/<.  Reading,  Penn- 
svlvania.  Eggleston  m,  Strader,  Ohio.  Reid  vs,  Julian,  Indiana. 
IhHjc  vs.  litud  {fimd  cme)^  South  Carolina.  Wallace  ??/<.  Simpson, 
South  Carolina. 

To  Messi-s.  Stevenson,  Burdett,  and  Kerr:  Sypher  vs,  St.  Martin, 
Louisiana.  Hunt  rs,  Sheldon,  Louisiana.  Darrall  vs.  Bailey,  Louisi- 
ana.    Nowsham  rs.  Ryan,  Louisiana.     Morey  vs,  McCranie,  Louisiana. 

To  Messrs.  Brooks,  Dox,  and  McCrary:  Sheafe  vs.  Tillman,  Ten- 
ness(»c.  Lefttcich  vs.  Sinlth.,  Tennessee.  Boy  den  vs.  Shol)er,  North 
Carolina.  Tucker  vs,  Booker,  Virginia.  Barnes  vs.  Adaius,  Ken- 
tucky. 

The  cases  reported  at  the  first  session  and  the  cases  of  Segar  and 
Rodgei's  are  not  included  in  these  assignments.  The  cases  italicised 
abov(»,  it  will  he  noticed,  were  never  rej)orted  to  the  House.  Follow- 
ing is  a  list  of  the  cases  as  reported: 

(1)  HcMUV  1).  Foster  rs,  John  Covo<le  {prima facte  case),  Pimn^yU 
'vanla. 

(2)  Caleb  S.  Hunt  vs.  Lionel  Allen  Sheldon  {j^rima  facie  case), 
Ijnilslana. 

(8)  S.  L.  Hog(»  vs.  J.  P.  Reed  {pruna  facie  C4ise),  South  Caroli/iva. 

(4)  A.  S.  Wallace  vs,  William  I).  Simpson  {prima  facie  asise)^  South 
Carolina. 

(5)  Leonard  Myers  vs,  .John  Moifett,  Pennsylvania. 
{{})   (rrorijfa  cases. 
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(7)  John  Cbvode  /w.  Henry  D.  Fost<»r  (tinal  nise),  Pen7h*<yltHni!(u 

(8)  Charles  H.  Van  Wyek  y.v.  Cieort^e  W.  Circenc,  Nctn  i&rk, 

(9)  Caleb  N.  Taylor  /\y.  John  R.  Reading,  Pemunilvama, 

(10)  J.  Hale  Sypher  /'x.  Ixmis  St.  Martin,  Dmhlana, 

(11)  Caleb  S.  lliint  vx,  Lionel  Allen  Sheldon  (final  ease),  Dyumana, 

(12)  Frank  Morey  /'.v.  George  W.  MeCranie,  Louisirtna, 

(18)  J.  P.  Newshani  rf<,  Micnael  R^'an,  Louhiana, 

(14)  A.  S.  Wallaee  ?.'/<.  William  D.  Simpson  (final  euse),  SmdhCarolhui. 

(15)  Charles  Whittlesey  /nv.  Lewis  McKenzie,  Virginia. 

(16)  Chester  B.  Darrali  vw.  Adolphe  Bailey,  Ijnii^iana. 

(17)  Sidney  M.  Barnes  v?^.  George  M.  Adams,  Kentucky, 
(IS)  George  Tucker  y^.  George  W.  Booker,  Virginia. 

(19)  W^illiam  F.  Switzler  vs.  I>avid  P.  Dyer,  Missouri, 

(20)  Joseph  Segar,  Virqinitf, 

(21)  flohn  S.  Reid  Vf<,  (reorge  W.  Julian,  fndiuna, 
i^m)  John  L.  Zeigler  rn,  John  M.  Rice,  Kentnclqf, 

(23)  Benjamin  Eggleston  vw.  Peter  W.  Strader,  Ohif>. 

(24)  Nathaniel  Boyden  rs,  Francis  E.  Shol>er,  North  Oarolima. 

(25)  C.  A.  Sheafe  ct<,  Lewis  Tillman,  Tennessee, 

(26)  James  Shields  vs,  Rotert  T.  Van  Horn,  Missouri. 

(27)  John  B.  Rodgers,  Tennessee, 

(1)  Foster  vs,  Covode  {prima  facie  case). 

No  cert  ificate  orprocln  t nation  of  election.  Majority  report  for  Ci)VfKi(\ 
Minority  repwis  that  no  prima  facie  title  shmmi.  Neither  elainmnt 
adttt  itted, 

Majority  report  by  Mr.  Cessna;  minority  reports  by  Mr.  Paine  and 
Mr.  Burr. 

The  governor  of  P(»nns\^lvania  in  his  proclamation  declaring  who 
were  elected  to  Congress  refused  to  declare;  either  candidate  from  this 
district  elected.  He  afterwards  transmitted  to  the  Clerk  of  the  House 
certain  affidavits,  and  in  the*  hotter  of  transmission  said  that  these  affi- 
davits 'indicate  the  election  of  Hon.  John  Covode.''  The  signatui'e 
of  the  governor  and  the  authenticity  of  the  affidavits  were  certified  by 
the  secretary  of  the  commonwealth.  The  House  referred  the  procla- 
mation of  the  gov(M'nor,  his  hotter,  and  the  affidavits  transmitted  to 
the  connnittee  to  report  who,  according  to  these  papers,  was  prima 
facie  entitled  to  the  seat. 

The  connnittee  reported  that  the  proclamation  of  the  governor  was 
not  evidence  of  any  tith^  in  either  claimant  from  this  district.  But  the 
House  had  decidcnl  in  th(»  former  case  of  Butler  vh,  Lehman  that  the  gov- 
ernor of  Permsylvania  had  the  right  to  go  behind  fraudulent  I'eturns 
and  decide  who  was  elected.  As  the  proclamation  of  the  governor 
was  not  required  to  })e  in  any  prescribed  form  it  was  merely  notice 
of  his  decision.  The*  letter  of  tlie  governor  to  the  Clerk  of  the  House 
seemed  to  show  th(»  election  of  Mr.  Covode,  and  having  l)een  made 
evidence  by  th(»  resolution  of  the  House  referring  the  papers  it  estiib- 
lished  hifi  jm/^f  a  ffeif  right  to  th(*  seat.  If,  on  a  prinui  facir  case,  it 
was  proper  to  review  the  action  of  the  j^overnor,  it  should  be  said  that 
the  affidavits  ti-ansmitted  sustained  his  decision  and  showed  frauds 
that  no  one  could  defend.  The  committee  therefore  recommended 
that  Mr.  Covode  be  sworn  in  ptMiding  the  contest  on  the  merits. 
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The  minority  held  that  of  the  three  documents  referred  onlv  one, 
the  proclamation  of  the  governor,  wa.s  legal  evidence,  and  that  showed 
no  one  elected  from  this  district.  The  letter  to  the  Clerk  of  the  House 
was  not  an  act  which  the  governor  was  required  or  authorized  by  law 
to  do,  and  was  wholly  unofficial.  It  was  a  mere  private  letter,  of  no 
more  value  than  any  other  private  letter,  and  it  only  incidentally 
expressed  the  opinion  that  tne  affidavits  indicated  the  election  of 
Covode.  It  lacked  the  great  seal  of  the  State,  and  the  attestation  of 
the  secretary  could  only  establish  the  genuineness  of  the  governor's 
signature.  The  affidavits  transmitted  were  exparte^  not  taken  in  pur- 
suance of  any  law  and  wholly  inadmissible.  The  mere  fact  of  refer- 
ence by  the  House  did  not  decide  the  question  of  the  competence  of  the 
papers  as  evidence.  "That  question  is  always  to  be  decided  by  the 
committee  and  by  the  House."  The  minority  therefore  recommended 
a  resolution  declaring  that  on  the  papers  referred  no  one  was  shown 
to  have  2l  prima  facie  right  to  the  seat. 

Messrs.  Burr  and  Randall,  who  agreed  to  the  minority  report,  pre- 
sented an  additional  minority  report,  arguing  the  same  points  more  at 
length,  and  discussing  the  case  of  Butler  vs.  Lehman,  claimed  to  be  a 
precedent.  In  that  case  the  governor  did  not  go  behind  any  returns 
to  investigate  q^uestions  of  illegal  and  fraudulent  voting,  but  he  simply 
refused  to  receive  as  correct  one  return  which  had  teen  declared  by 
the  courts  of  the  State  to  be  a  forgery.  This  was  in  no  way  an  analogous 
case.  The  affidavits  transmitted  were  not  competent  evidence  for  the 
consideration  either  of  the  House  or  the  governor,  but  if  they  were 
taken  as  absolutely  true  they  would  only  show  that  some  votes  had 
been  rejected  which  should  have  been  received  and  some  received  which 
should  have  been  rejected.  As  there  were  no  returns  before  the  com- 
mittee there  was  no  basis  for  the  readjustment  of  these  votes. 

The  House  did  not  admit  Covode,  but  recommitted  the  whole  case  for 
investigation  on  the  merits. 

[2  Bart.,  519-530.] 

(2)  Hunt  vs,  Sheldon  {prima  facie  case). 

Majority  report  for  Stieldon^  minority  report  for  Hunt*  Sheldon 
seated. 

Majority  report  by  Mr.  Stevenson;  minority  report  by  Mr.  Burr. 

Mr.  Sheldon  had  the  certificate  of  election,  but  tne  certificate,  as  well 
as  many  other  papei*s  in  this  and  other  Louisiana  cases,  were  referred 
to  the  committee  with  instructions  to  inquire  into  the  validity  of  the 
election  and  the  oligi})ility  of  the  claimants.  The  committee  reserved 
its  decision  upon  tne  force  to  be  given  to  the  certificate  of  election 
above.  Taking  the  returns,  except  those  rejected  by  the  State  can- 
vassing board,  Mr.  Sheldon  had  a  majoritv  of  the  votes.  Whatever 
might  be  the  result  in  a  contest  involving  tne  validity  of  these  returns 
and  the  sufficiency  of  the  reasons  for  rejecting  certain  parishes,  the 
returns  were  prima  facie  evidence  of  the  right  of  contestee  to  be  sworn 
in,  provided  the  election  was  a  valid  one. 

By  the  official  reports  of  a  committee  of  the  legislature  of  Louisiana, 
referred  to  the  committee,  it  appeared  that  in  the  parishes  of  Orleans 
and  JeflFerson  a  state  of  riot  ana  violence  prevailed  before  and  at  the 
election.  In  these  two  parishes  232  Republicans  were  killed  or  mal- 
treated.    The  violence  prevent4»d  nearly  one-half  the  i*egistered  voters 
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from  voting.  These  vot^^.rs,  if  free  to  vot<»,  would  undoubtedly  have 
voted  against  that  disloyal  party  which  prevented  them  from  voting, 
in  which  case  the  Republican  candidate  w^ould  have  received  about 
1,500  majority  in  the  whole  district.     As  the  election  in  the  other 

Sarishes  was  peaceable  and  a  full  vote  was  cast,  it  would  be  unjust  to 
eclare  the  whole  election  void.  If  the  election  was  allowed  to  stand 
on  the  result  in  the  peaceable  parishes,  Mr.  Sheldon  would  have  a 
larger  majority  than  he  had  on  the  returns,  as  counted  by  the  can- 
vassing board.  The  committee  therefore  recommended  that  he  be 
sworn  in,  pending  the  contest. 

The  minority  dissented  from  this  conclusion.  Mr.  Sheldon  had  a 
certificate  of  election,  which,  if  not  rebutted  wouldhe  j^irnajbcie evi- 
dence of  his  title,  but  it  was  rebutted  by  a  certificate  of  facts,  issued 
to  Mr.  Hunt  by  the  same  board  and  of  equal  authority,  showing  that 
he  had  received  an  overwhelming  majority  of  the  votes.  This  certifi- 
cate of  facts  showed  also  that  the  returns  of  the  parish  of  Orleans 
were  rejected  because  returned  by  the  supervisors  of  registration, 
although  an  examination  of  the  law  showed  that  this  is  just  the  way 
they  should  have  been  returned.  Three  other  parishes,  casting  with 
Orleans  some  20,000  votes,  three-fourths  of  the  votes  of  the  district, 
were  rejected  for  slight  informalities,  and  the  certificate  of  election 
issued  on  the  vote  of  three  small  parishes.  There  could  be  no  justifi- 
cation for  the  rejection  of  these  returns,  and  on  the  face  of  the  facts 
shown  by  the  two  certificates,  Mr.  Hunt  had  much  the  better  prima 
facie  title. 

The  alleged  violence  in  the  parish  of  Orleans  was  not  a  question 
brought  before  the  committee  by  the  parties,  and  was  not  properly 
before  them  in  a  prima  facie  case.  Tnere  wfus  no  legal  evidence  of 
the  facts  alleged,  and  the  report  of  the  legislative  committee,  on  which 
the  statements  of  the  majority  seemed  to  be  based,  was  notoriously 
and  transparently  partisan. 

This  sort  of  logic,  or  law,  when  indulged  in  by  a  committee  charged  with  the  del- 
icate and  important  duty  of  deciding  a  great  question  of  the  right  to  representation, 
can  not  be  fitly  characterized  without  api)earing  to  violate  the  rules  of  parliamentary 
courtesy.     In  our  judgment  it  deserves  to  be  signally  rebuked  by  the  House. 

The  minority  recommended  that  the  name  of  Mr.  Hunt  be  substituted 
for  that  of  Mr.  Sheldon  in  the  resolutions  recommended  by  the 
majority. 

The  recommendation  of  the  majority  was  agreed  to,  and  Mr.  Sheldon 
seated,  by  a  vote  of  85  to  38. 

[2  Bart.,  530-540.] 

(3)  HoGE  r.s.  Heed  (j^ri ma  facie  case). 

Convicting  cert ifi rates  isHwd,  Majority  reixrti  fm*  contestant; 
minority  report  (Ujahist  jmma  facie  rujht  of  eittur  party,  Coiit-esteint 
seated. 

Majority  report  by  Mr.  Cessna;  minority  report  by  Mr.  Burr. 

The  canvassing  l)oard  in  South  Carolina  consisted  of  four  of  the 
State  officers,  any  three  to  have  power  to  act.  Mr.  Reed  presented  a 
certificate  of  election  in  due  form,  dated  December  2,  1868,  certifying 
that  he  had  received  a  majority  of  the  votes  and  was  elected,  and  signed 
by  three  of  the  canvassing  toard.  Mr.  Hoge  presented  a  certificate 
of  election,  dated  the  same  day.  signed  })y  iill  four  members  of  the 
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cjinvasHing  lx)ard,  certifying  that  lie  had  received  a  nuijoritv  of  the 
legal  votes,  and  was  elected.  He  also  presented  a  ''  statement^'  signed 
by  all  the  members  of  the  canvassing  board,  explaining  their  action, 
and  a  statement  from  one  of  the  members  of  the  board,  withdrawing 
his  signature  from  the  certificate  of  Mr  Reed.  Under  a  former  reso- 
lution of  the  House  the  committee  had  already  reported  against  Mr. 
Reed's  right  to  be  sworn  in,  on  the  ground  of  disloyalty,  and  had  been 
sustained  by  the  House,  but  in  considering  the  claim  of  Mr.  Hoge  it 
was  necessary  to  inquire  whether  it  was  ne^tived  by  anything  that 
would  amount  to  a  better  title  in  Mr.  Reed  if  he  were  eligible.  The 
committee  found  that  either  certificate  standing  alone  would  be  suffi- 
cient prima  fade  evidence  of  title,  but  the  witndrawal  of  one  of  the 
signatures  from  the  certificate  of  Mr.  Reed  left  it  without  the  requisite 
numl>er  of  signatures.  The  right  to  withdraw  a  signature  was  plain, 
and  it  having  been  exercised,  the  certificate  of  Mr.  Reed  was  invali- 
dated, and  that  of  Mr.  Hoge  was  left.  This  entitled  Ynxn  priT/ia  facie 
to  the  seat,  and  the  committee  recommended  that  he  be  sworn  in. 

The  minority  held  that  the  j/rima  facie  right  on  the  certificates  was 
with  Mr.  Reed,  but  as  he  had  admitted  his  ineligibility^  under  the  four- 
teenth amendment,  his  claim  was  in  abe3'ance  unless  an  SLct  removing 
his  disabilities  should  be  passed.  But  the  title  that  he  would  have  had 
but  for  his  inelijf ibility  negatived  the  right  of  contestant.  Under  the 
law  the  canvassing  l)oard  were  to  declare  the  result  from  the  state- 
ments sent  them  from  the  county  canvassing  boards,  and  give  the  cer- 
tificate of  election  to  the  candidate  shown  by  them  to  have  received 
the  majority  of  the  votes.  Mr.  Reed's  certificate  showed  on  its  face 
that  he  had  received  a  majority  of  the  votes,  and  was  hence  in  accord- 
ance with  law.  Mr.  Hoge's  certificate  stated  that  he  had  received  a 
majority  of  the  I^egal  votes,  which  was  not  what  the  law  required  the 
canvassers  to  certify.  The  certificate  was  dated  December  2,  1868, 
but  it  was  evident  that  it  was  issued  much  later.  The  ''statement" 
of  the  canvassing  board  showed  that  at  the  time  it  was  written  the 
board  had  decided  that  Mr.  Reed  had  the  prhn a  faci^  title,  and  it  only 
expressed  the  judgment  of  the  board  that  he  was  ineligible,  and  that 
in  consequence  Mr.  Hoge,  who  was  expressly  declared  to  have  received 
the  next  nighest  number  of  votes,  ougnt  to  be  seated  on  the  final  deter- 
mination ot  the  case.  The  wording  of  this  statement  precluded  the 
idea  that  any  certificate  had  been  issued  to  Hoge  when  it  was  written. 
The  statement  was,  curiously,  not  dated,  but  it  referred  to  a  certain 
affidavit  which  was  dated  December  8.  The  notice  of  contest  of  Mr. 
Hoge  was  seiTcd  JanuaiT  2,  ISOi),  a  month  after  the  date  of  his  cer- 
tificate. He  would  never  have  assumed  the  attitude  of  contestant  if 
he  had  then  had  a  certificat-e  of  election.  Mr.  Hoge's  certificate  was 
therefore  not  valid.  That  of  Mr.  Reed  was  in  all  respects  valid,  unless 
the  right  to  withdraw  a  signature  was  conceded.  The  minority  held 
that  if  this  right  existed  at  all  there  must  be  some  limit  to  the  time 
within  which  it  could  be  exercised.  That  limit  wafe  either  the  last  of 
the  five  days  on  which  the  board  were  permitted  to  meet  or  it  was  the 
date  of  the  performance  of  the  next  official  act  based  on  the  former 
act.  It  was  evident  that  this  withdrawal  did  not  take  place  within 
either  of  these  limits.  The  minority  recommended  that  neither  claim- 
ant be  sworn  in. 

The  House  sustained  the  rejx)rt. 

[2  Bart.,  540-551. j 
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(4)    WaIJ^CE    r^,    SlMl»80N. 

Same  facts  €Uf  preceditu/  eaae.  IIoHi<*'  KuMained  mhurrUy^  and  recmn- 
mitted  the  case  jot  invest ujatton  on  thr  merits, 

m 

Majority  report  by  Mr.  Burdett;  minority  report  by  Mr.  Randall. 

The  facts  in  this  case  were  precisely  the  same  as  in  the  preceding 
case  of  Hoge  vs.  Reed.  The  majority  report  covered  the  same  ground 
as  in  that  case,  but  somewhat  more  in  detail;  the  minority  report  was 
almost  word  for  word  the  same  as  in  the  previous  case.  In  the 
majority  report  in  this  case  the  statement  is  made  that  the  majority  of 
the  committee  were  of  the  opinion  that  the  ineligibility  of  a  majority 
candidate  ought  to  involve  tne  election  of  the  candidate  receiving  the 
next  highest  number  of  votes,  but  on  this  question  they  yielded  to 
the  authority  of  the  precedents  of  former  Congresses. 

The  House,  by  a  vote  of  103  to  73,  adopted  the  resolutions  presented 
by  the  fninorUy^  giving  the  seat  to  neither  claimant  on  his  vriirni 
Jacie  title,  and  then  by  a  unanimous  vote  recommitted  the  whofe  case 
for  investigation  on  the  merits. 

[2  Bart.,  552-564.] 

(5)  Myers  vh,  Moffett. 

yraud;  illegal  votes,    Majoritfj  ri'ptrrtfor  amtestant,'  minority  report 
for  emitestee.     Contestant  stated. 

Majority  report  by  Mr.  Stevenson;  minority  report  by  Mr.  Randall. 

Contestant  cbargea  the  wisting  of  illegal  votes  for  contestee  sufficient 
in  number  to  overcome  the  returned  majority,  and  also  that  two  pre- 
cincts should  be  thrown  out  on  accountof  the  fraudulent  reception  by  the 
officers  of  election  of  large  numbers  of  unas.sessed  (unregistered)  votes 
without  requiring  of  the  voters  the  proof  of  (lualification  prescribed 
by  the  law.  Contestee  made  countercharges  of  illegal  votes,  and  asked 
that  one  precinct  be  thrown  out  because  of  the  violent  ejection  of  the 
election  officers  from  the  polling  place  and  the  resultant  failure  of 
many  voters  to  vote.  The  committee  did  not  examine  the  evidence  in 
regard  to  individual  illegal  votes,  })ut  took  contestee\s  own  statement, 
and  counting  against  him  the  votes  substantially  conceded  in  his  brief, 
and  counting  against  contestant  all  the  votes  claimed  by  contestee,  they 
found  even  then  a  majority  for  contestant  without  the  rejection  of  any 
poll.  But  theVe  were  two  polls  which  ought  to  be  rejected.  At  both 
of  these  polls  a  very  large  number  of  votes  were  received  from  persons 
whose  names  were  not  on  the  assessment  lists,  without  requiring  of  them 
the  affidavits  and  vouchers  required  by  law  from  such  persons.  It  was 
made  the  duty  of  the  judges  of  election,  under  vtiv  neav}^  penalties, 
to  require  this  proof  in  all  cases  from  unassessed  persons,  whether 
challenged  or  not,  and  the  fact  that  in  so  large  a  number  of  cjises  this 
law  was  violated  by  the  judges  was  evidence  of  fraud  or  collusion. 
This  proof  of  fraud  was  strengthen(»d  by  the  failure  of  contestee  to 
prove  that  any  of  these  persons  were  in  fact  residents,  and  also  in  one 
precinct  by  tne  fact  that  the  same*  election  officers,  at  another  (Section 
only  a  month  later,  had  been  guilty  of  most  flagi*ant  frauds  in  returning 
a  large  number  of  votes  never  cast  bv  anyone.  There  was  no  evidence 
how  most  of  the  votes  cast  at  this  election  by  unregistered  pei*sons  were 
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ni^t.  and  the  only  remedy  for  the  fraud  wits  the  rejection  of  the  whole 
poll.  Rejecting  these  two  precincts,  the  majority  of  contestant  was 
largely  increased. 

There  was  no  sufficient  ground  for  rejecting  the  poll  attacked  by 
contcstee.  While  there  were  some  disturbances,  it  was  in  evidence 
that  this  was  always  a  turbulent  poll,  and  this  election  was  quieter  than 
usual.  If  the  election  officer  who  was  ejected  by  the  police  was  the 
duly  appointed  judge,  it  woidd  be  fatal  to  the  election.  But  the  com- 
mittee round  that  under  the  law  he  was  not  the  judge  authorized  to  act 
at  this  poll,  and  that  the  law  had  been  read  to  him,  but  he  refused  to 
leave,  and  it  was  necessary  to  call  on  the  police  to  remove  him.  There 
may  have  been  some  partisans  q^  contestee  who  did  not  vote  on  account 
of  this  occurrence,  but  they]  were  perfectly  free  to  vote,  and  were 
encouraged  to  do  so  and  furnished  with  their  own  party  ticket  to  vote. 
Many  or  them  did  vote,  and  if  a  few  did  not,  their  voluntary  refusal 
was  evidently  in  the  hope  of  procuring  the  rejection  of  the  poll. 

Contestant  having  a  majoritv  in  any  way  of  looking  at  the  case,  the 
committee  recommended  that  ne  be  seated. 

The  minority  reported  for  contestee.  Rejecting  the  individual  illegal 
votes  so  far  as  substantially  agreed  on  by  the  parties,  and  also  cor- 
recting some  errors  in  casting  up  the  returns  which  the  majority  had 
held  not  to  be  sufficiently  provea,  contestee  still  had  a  majority  of  the 
legal  votes.  There  was  no  proof  of  f  mud  in  the  reception  of  unregis- 
tered votes,  and  the  fact  that  the  voters  were  not  challenged  indicated 
that  they  were  actual  residents,  though  not  assessed.  Where  there 
was  proof  for  whom  their  votes  were  cast  they  might  be  deducted,  but 
where  there  was  no  proof  they  were  as  likely  to  have  been  cast  for  one 
candidate  as  for  the  other,  and  contestee  ought  not  to  be  made  to  suffer 
by  the  rejection  of  polls  where  he  received  large  majorities  and  where 
the  election  was  proved  by  the  testimony  of  the  election  officers  to 
have  been  perfectly  fair.  The  precinct  asked  to  be  rejected  by  con- 
testee ought  to  be  rejected.  The  polls  were  in  the  possession  of  a 
mob,  the  whole  election  was  marked  bv  rioting,  and  one  of  the  elec- 
tion officers  was  ejected  by  violence.  'This  would  largely  increase  the 
majority  of  contestee,  and  the  minority  recommended  resolutions 
declaring  him  entitled  to  his  seat. 

A  large  part  of  both  reports  was  taken  up  with  discussions  of  cer- 
tain naturalization  proceedings  before  judges  of  the  supreme  court 
sitting  at  nwi  jirtn.^^  but  as  no  rulings  were  made  affecting  the  result, 
and  no  legal  principles  announced,  the  arguments  need  not  be  outlined. 

The  resolutions  of  the  majority,  giving  the  seat  to  contestant,  were 
passed  by  a  vote  of  113  to  38. 

[2  Bart,  5(>4-595.J 

(6)  Georgia  Cases. 

Seats  claim/^d  in  two  C(yngni.s«eii  hy  virtue  of  one  election,  Clavmants 
not  admitted. 

Report  by  Mr.  Churchill. 

Under  an  ordinance  of  the  constitutional  convention  an  election  for 
Representatives  in  Congress  was  held  in  (leorgia,  beginning  April  20, 
1868.  Neither  the  ballots  voted  for  them  nor  the  certilicates  of  elec- 
tion specified  to  which  Congress  they  were  elected.  Congress  passed 
a  law  declaring  that  the  State  of  (leorgia  should  be  entitled  to  repre- 
^^eiitatioiijflHfili  as  certain  f  undainental  conditions  were  complied  with. 
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These  conditions  were  complied  with  on  July  8,  18()S,  and  soon  after- 
wards the  persons  elected  at  the  April  election  presented  their  creden- 
tials, and  were  admitted  to  seats  m  the  Fortieth  Congress.  At  the 
beginning  of  the  Fort^'-lirst  Congress  the  same  persons  presented 
themselves  with  new  certificates  of  election,  based  on  the  same  election 
of  April  20,  1868.  The  committer  held  that  the  office  of  Representa- 
tive in  the  Forty-first  Congress  was  entirely  distinct  from  that  of  Rep- 
resentative in  the  Fortieth  Congress,  and  if  these  persons  were  elected 
to  the  latter  office  they  could  not,  under  the  same  election,  claim  the 
former.  By  accepting  seats  in  the  Fortieth  Congress  they  had  estopped 
themselves  from  claiming  that  they  were  not  elected  to  it,  and  it  was 
clear  that  under  the  law  they  were  rightfully  elected  to  the  Fortieth 
Congress.  The  law  implied  that  Georgia  should  have  the  right  to 
immediate  representation,  and  as  at  the  time  that  law  became  effective 
the  Fortieth  Congress  was  in  session,  these  gentlemen  who  had  been 
elected  to  represent  the  State  when  it  should  become  entitled  to  repre- 
sentation properly  applied  for  and  were  properly  granted  seats  in  that 
Confess.  Tne  committee  therefore  recommended  that  they  l>e  not 
admitted  to  the  Forty-first  Congress.  The  House  agreed  without 
division. 

[2  Bart.,  596-601.] 

(7)  CovoDE  m,  Foster. 

lUegal  votes;  fraud;  vuijorlUj  /*ep</rtff/r  contcHUint;  udmrrity  rejXfrt 
fm'  contestee.     Contestant  seated. 

Majority  report  by  Mr.  Churchill;  minority  report  by  Mr.  Randall. 

On  the^  prima  facte  contest  previously  decided  by  the  House  neither 
party  had  been  admitted,  and  the  case  had  been  recommitted  to  the 
committee  for  investigation  on  the  merits. 

On  the  face  of  the  returns  contestce  had  a  majority  of  41  votes. 
Adding  to  his  vote  certain  votes  illegally  rejected  by  the  election 
officers,  and  deducting  from  contestant  the  illegal  votes  proved  against 
him,  contestee  would  have  a  majority  of  tli^  votes.  To  overcome  this 
majority  contestant  claimed  that  two  whole  precincts  should  ])e 
excluded,  and  that  a  large  niunl)er  of  illegal  votes  should  l>e  deducted 
from  contestee. 

The  committee  excluded  the  votes  of  the  Dun>)ar  and  Youngstown 
precincts.  At  Dunbar.there  was  difficulty  in  finding  the  ballot  boxes, 
and  until  about  11  o'clock  the  ballots  were  deposited  in  the  hat  of  one 
of  the  inspectors.  The  election  officers  had  whisky  in  the  room,  and 
during  the  day  consumed  about  half  a  gallon.  The  one  who  received 
the  ballots  and  had  charge  of  the  hat  was  drunk  and  disorderly,  put- 
ting his  head  out  of  the  window  and  cursing  and  shouting.  Several 
persons  not  officers  of  election  were  in  the  room  all  day,  some  of  them 
intoxicated.  During  the  time  that  the  ballots  were  deposited  in  a  hat 
these  persons  were  so  situated  that  they  could  easily  have  altered  the 
contents  of  the  hat.  No  attention  was  paid  to  challenges.  Persons  of 
foreign  birth,  claiming  to  be  naturalized,  were  allowed  to  vote  on 
showing  papers  of  any  sort  without  examination  of  the  papers.  A 
company  of  thirty  or  forty  j)ersc)ns  of  foreign  birth,  mostlv  strangers, 
was  marched  up  in  military  order  to  the  polls  and  voted,  the  company 
being  so  placed  that  it  was  difficult  for  others  to  approach  the  polls  and 
challenge  the  votes.     No  attention  was  paid  to  such  challenges  as  wet^ 
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nuulo.  At  the  close  of  the  polls  one  of  the  clerks  was  taken  sick,  and 
was  replaced  by  an  unsworn  outsider  during  the  count.  There  were 
6  nion^  Imllots  than  names  on  the  poll  list.  From  all  these  circum- 
stances the  committee  concluded  that  the  return  of  this  precinct  was 
too  unreliable  to  be  received,  and  neither  party  having  made  any  other 
pnK)f  of  the  votes  the  whole  poll  was  rejected. 

The  Youngstown  district  was  also  rejected.  The  assessor  was  shown 
to  have  placed  the  names  of  a  number  of  j^ersons  on  his  ^''additional 
lists"  without  personal  application  as  required  by  law.  He  failed  to 
furnish  the  election  officers  with  a  certified  copy  of  the  list,  and  the3' 
used  the  list  which  had  been  posted  up  in  a  f)arroom  for  a  month. 
The  persons  who  were  registered  without  personal  application  voted, 
and  tlie  election  officers  refused  to  pay  any  attention  tx)  challenges  of 
these  or  other  votes.  The  assessment  list  used  by  the  officers  disap- 
wared  after  the  election  and  had  not  since  been  seen.  Persons  chad- 
lenged  as  not  being  registered  were  allowed  to  vote  without  making 
tlie  proof  required  by  law.  The  board  were  all  Democrats,  and  no 
Oemocmtic  vote  was  refused  by  them. 

Besides  these  two  precincts  the  committee  rejected  the  votes  of  a 
number  of  paupers  who  voted  for  contestee  in  the  poorhouse  precinct, 
though  they  had  been  sent  there  from  other  parts  of  the  county,  and 
of  a  number  of  nonresidents,  minors,  lunatics,  and  other  disqualified 
persons.  They  added  to  the  vote  of  contx^stant  a  num})er  of  votes 
offered  for  him  and  illegally  rejected,  including  one  vote  offered  by  a 
voter  who  was  deterred  from  voting  it  by  threats  of  violence  made  in 
the  presence  of  the  election  officers  and  not  objected  'to  by  them. 
Whether  the  case  was  decided  on  those  illegal  votes  alone,  or  either  or 
lK)th  the  polls  in  dispute  were  rc^jected,  contestant  was  elected,  and 
the  committee  recommended  that  he  be  seated. 

The  minority  held  that  neither  of  these  precincts  should  be  rejected, 
and  also  differed  as  to  the  number  of  illegal  votas.  Each  of  the  objec- 
tions to  the  Dunbar  precinct — the  use  of  a  hat  for  a  ballot  box,  the 
intoxication  of  the  judges,  the  excess  of  votes,  the  substitution  of  an 
unsworn  outsider  to  aid  in  the  count,  the  presence  of  outsider  in  the 
room,  etc. — was  separately-  found  to  be  insufficient  to  vitiate  the  elec- 
tion and  combined  they  could  ])e  of  no  more  effect.  No  poll  ought  to 
be  rejected  unless  it  was  absolutely  impossible  to  iisceitain  the  true 
result,  and  the  true  method  was  not  to  reject  the  return  and  leave 
each  party  to  prove  the  legal  votes,  but  to  require  each  party  to 
prove  the  illegal  votes  and  deduct  these.  The  vote  of  the  i  oungs- 
town  precinct  ought  not  to  be  rejected  because  of  the  failure  of  the 
assessor  to  perform  one  portion  of  his  dut\\  He  had  performed  all 
of  it  except  the  furnishing  of  a  certified  copy  of  the  list  to  the  judges, 
and  they  had  rendered  this  irregularity  immaterial  by  using  the  orig- 
inal copy  instead. 

The  niinority  entered  into  a  detiiled  analysis  of  the  individual  illegal 
votes,  and  found  a  larger  number  cast  for  contestant  and  a  smaller 
number  for  contestee  than  were  found  by  the  majority.  The  pauper 
votes  the  minority  did  not  reject.  Making  the  deductions  and  aadi- 
tions  according  to  the  findings  of  the  minority  would  leave  contestee 
with  a  majority  of  54  votes,  and  they  rcM'ommonded  that  he  be  seated. 

The  House  agre<»d  with  the  majoritv,  and  seated  the  contestant  by  a 
vote  of  125  to  45. 

[2  Bart,  600-03 1. J 
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(8.)  Van  Wyck  vw.  Greene. 

Fra lidid^nt  ludundrzation .  Majority  rept/rtfor  cantestant;  m imrrity 
report  for  contested     Contestant  seated. 

Majority'  report  by  Mr.  Butler;  minority  report  by  Mr.  Burr. 

Both  parties  in  tnis  case  chargexi  the  procurement  of  fraudulent 
naturalization  papers,  and  contestee  charged  bribery.  The  conynittee 
found  that  a  few  irregularly  naturalized  persons  voted  for  contestant, 
but  that  nearly  all  the  fraudulent  natui*alization  was  in  the  interest  of 
contestee.  In  the  county  of  Orange,  during  the  three  months  preced- 
ing the  election,  over  800  persons  were  naturalized.  The  avei'age 
number  in  previous  years  was  about  50.  Natumlization  papers  were 
issued  here  and  elsewhere  by  the  clerk  of  the  court  witnout  any 
examination  of  the  applicant  before  the  court.  In  a  number  of  cases 
papers  were  issued  by  special  deputy  clerks,  and  in  at  least  one  case 
they  were  issued  in  a  room  removed  from  the  court  room.  The  officers 
conducting  this  naturalization  were  partisans  of  contestee  and  working 
in  his  interest.  It  might  be  fair  to  mfer  that  all  these  naturalizations 
were  illegal,  and  that  all  the  persons  so  naturalized  voted  for  contestee. 
The  deduction  of  their  votes  on  this  basis  would  leave  a  majority  for 
contestant.  But  the  committee  preferred  to  deduct  only  those  shown 
to  have  voted  illegally  for  contCvStee.  Deductions  were  thus  made  in 
a  number  of  precincts,  but  it  is  not  very  plain  from  the  report  upon 
what  evidence  the  fact  that  this  number  oi  persons  voted  for  contestee 
is  established,  or  whether  there  was  an^^  proof  of  the  illegality  of  the 
naturalization  papers,  except  the  fact  that  they  were  issued  during  a 
certain  year.  Deducting  all  these  votes  from  contestee,  and  deductmg 
from  contestant  such  illegal  votes  as  were  proved  a^inst  him,  con- 
testant was  shown  to  have  a  majority  of  139  votes.  There  were  two 
fjrecincts  where  the  irregularities  and  the  partisan  reception  of  known 
raudulent  votes  were  ot  such  a  chaiiuter  as  to  justify  the  exclusion 
of  the  entire  polls.  This  would  largely  increase  contestant's  majority, 
but  as  it  was  not  asked  for  in  the  notice  of  contest  the  committee  did 
not  recommend  that  it  be  done. 

The  committee  recommended  resolutions  declaring  cx)ntestant 
elected. 

The  minority  did  not  agree  to  the  conclusions  of  the  committee,  and 
attacked  the  fairness  of  the  statements  of  fact  on  which  they  were 
based.  It  was  clearly  shown  that  persons  had  been  taken  to  New  York 
and  fraudulent  natumlization  pa[)ers  procured  for  them  in  the  inter- 
ests of  contestant,  and  that  many  fraudulent  votes  were  cast  for  him. 
It  was  also  proved  that  bril)ery  was  indulged  in  to  a  large  extent  in 
his  behalf.  No  such  proof  was  made  against  contestee.  The  naturali- 
zation papers  objected  to  were  all  issued  in  the  presence  of  the  court, 
and  nearly  all  the  persons  objected  to  as  voting  on  them  were  shown 
to  be  entitled  to  naturalization,  whether  these  papers  were  regular  or 
not.  The  large  number  of  naturalizations  was  accounted  for  by  the 
fact  that  this  was  the  first  Presidential  election  since  the  war,  and  that 
during  the  war  persons  entitled  to  naturalization  had  not  procured 
papers  for  fear  of  the  draft.  The  regularity  of  the  papers  signed  by 
deputy  clerks  did  not  need  to  be  passed  upon,  as  these  papers  were 
uniformly  rejected  l)v  the  election  eiticers  throughout  the  district. 
Persons  voting  on  the  other  recently   issued  naturalization  papers 
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which  were*  re^J^ular  in  form  were  challenged  and  required  to  make 
proof  of  their  right  to  vote.  The  testimony  on  which  the  majority 
sought  to  estimate  the  num)>er  of  such  persons  voting  for  contestCMB 
was  mostly  vague  guesses  or  hearsay.  The  majority  evidently  had 
not  read  the  cross-examination  of  the  witnesses  cited  by  them.  There 
was  nothing  against  the  validit}^  of  any  of  the  papers  objected  to 
except  that  they  were  ^'issued  last  fall."  The  mmority  found  that 
the  title  of  contestee  had  been  in  no  way  overthrown  and  recom- 
mended that  he  retiiin  the  seat. 

The  House  agreed  with  the  majority,  and  gave  the  seat  to  contest- 
ant by  a  vote  of  118  to  61. 

[2  Bart.,  631-660.] 

(D)  Taylor  m,  READrNO. 

Mhtake^;  irreijularltioi;  11  legal  votoff.  Majority  report  for  contest- 
ant; minority  report  for  contestee.     Contestant  seated. 

Majority  re^xjrt  by  Mr.  Cessna;  minority  report  by  Mr.  Randall. 

The  determination  of  this  case  depended  on  a  large  number  of 
questions  of  fact,  each  involving  very  few  votes.  Few  of  them 
involve  geneml  (jucstions  of  importance.  On  the  face  of  the  returns 
contestee  had  a  majority  of  41  votes.  By  correcting  various  mis- 
takes, mostly  conceded  b}^  contestant,  and  allowing  certain  rejected 
votes,  this  majority  was  increased  to  144.  From  this  majority  it  was 
conceded  that  58  individual  illegal  votes  should  be  deducted,  and  the 
comu)ittee  deducted  51  more.  On  most  of  the«e  illegal  votes  the  deci- 
sion of  the  comniittee  was  unanimous.  There  were  dinerences  in  regard 
to  (*ert4iin  soldier  and  pauper  vote^.  The  soldiers  had  been  for  ye>ars 
stationed  in  the  precinct;  some  of  them  had  resided  there  before  enlisting, 
and  some  had  reenlisted  from  there,  though  their  former  enlistment 
was  from  other  places.  The  minority  allowed  all  these  votes,  the 
majority  deducted  those  of  a  few  of  the  soldiers  who  had  come  from 
other  places,  and  who  had  not  reenlisted.  The  pauper  votes  were  con- 
ceded bv  contestee  as  illegal  on  account  of  nonresidence,  and  were 
deductecl  by  the  conmiittee,  but  the  minority  held  that  an  official  opin- 
ion of  Attornev-General  Brewster,  given  since  the  date  of  contestee's 
concession,  an(f  sustaining  the  legality  of  such  votes,  authorized  the 
committee  to  count  them.  There  were  conflicts  between  the  returns 
and  the  tally  sheets  in  some  cases.  The  committee  examined  all  the 
circumstiinces,  and  where  mistake  in  the  returns  was  apparent  it  was 
corrected,  })ut  the  conflict  with  the  tally  sheet  alone  was  not  considered 
suflScient  to  show  mistake  in  the  returns.  The  minority  held  that  the 
tally  sheet  was  the  original  record  of  the  count,  and  should  prevail. 
There  were  some  precincts  in  which  contestant  proved  that  more  votes 
were  cast  for  him  than  were  returned  for  him.  There  were  indications 
of  fraud  in  these  cases  which  might  justify  throwing  out  the  whole 
vote,  but  the  connnittce  preferred  merely  to  correct  the  vote  by  adding 
to  contestant  and  deducting  from  contestee  the  votes  shown  to  have 
been  wrongfully  returned.  There  was  a  large  number  of  votes  cast 
for  contestee  in  one  ward  by  persons  who  were  not  assessed  and  who 
did  not  niak(»  at  the  polls  the  proof  recjuired  by  law.  All  these  were 
deducted  hv  the  committee.  The  minority  held  as  to  some  of  them 
that  the  proof  that  they  were  not  assessed  under  similar  names,  or  that 
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they  voted  for  contestee,  was  insufficient.  The  points  of  difference 
between  the  majority  and  minority,  except  as  above  indicated,  were 
confined  to  questions  of  the  weight  of  eviaence  in  re^rd  to  indiWdual 
votes.  The  majority  found  that  contestant  had  a  majority  of  72  votes; 
the  minority  found  that  contestee  had  a  majority  of  28  votes.  The 
House  sustained  the  rec^ommendation  of  the  majority,  and  seated  con- 
testant by  a  vote  of  114  to  45. 
[2  Bart.,  661-698.] 

(10)  Sypher  ?'.y.  St.  Martin. 

Violence  and  Intitnidfition,     Rejx/rt  f(/r  amteatiint.     Seat  declared 
vacant. 

Report  by  Mr.  Stevenson. 

This  case  is  a  later  one  than  that  of  Hunt  vh,  Sheldon,  and,  the  facts 
being  substantially  the  same,  they  are  not  given  fully  in  the  report  in 
this  c^ise.  *  The  refusal  of  the  House  to  sustain  the  committee  in  this 
case  was  in  part  a  reversal  of  the  decision  in  the  former  c»se. 

This  district  was  composed  in  part  of  certain  wards  of  the  city  of 
New  Orleans  and  neighboring  parishes  and  in  part  of  country  parishes. 
The  election  in  the  country  parishes  was  peaceable,  and  contestiint 
received  a  majority  of  the  votes  cast  in  them.  At  former  elections 
the  Republican  candidates  had  received  a  majority  of  the  votes  in  the 
rest  oi  the  distric^t  also,  but  at  this  election,  owing  to  the  Kuklux 
outrages,  only  84  Republican  votes  were  cast  in  the  part  of  the  dis- 
trict covered  \^\  the  operations  of  this  organization.  Following  the 
precedent  of  Hunt  vh,  Sheldon,  the  committee  threw  out  the  violent 
parishes,  and  as  contestant  had  a  majority  in  the  peaceable  parishes, 
they  recommended  that  he  be  seated.  The  claim  of  cohtestee  had 
already  been  disposed  of  by  a  former  report  of  the  committee  declar- 
ing him  disqualified  by  disloyalty. 

On  the  first  vote  the  House  sustained  the  report  by  a  vote  of  78  to 
73.     A  motion  to  reconsider  was  passed  by  a  v^ote  of  88  to  79,  and  then, 
bv  a  vote  of  100  to  60,  the  seat  was  declared  vacant. 
^[2  Bart.,  699-703. J 

(11)  Hunt  yw.  Sheldon  {raMe  on  mrrlts), 

J^^dencc  and  in  t  itn  idn  t  ion .  Majority  report  for  c  ofi  tentee;  iiuywrity 
7*ej.)ort  for  (xmteHtant,      (\mtr.sf<;r  retainrd  tlw neat. 

Majority  report  by  Mr.  Stevenson;   minority  report  bv  Mr.  Kerr. 

As  this  was  the  first  of  the  Louisiana  (^ases  reported,  the  report  of 
the  committee  contiiined  a  full  account  of  the  general  condition  of 
affairs  out  of  which  all  the  cases  grew.  The  main  allegation  in  all  the 
cases  was  that  in  certain  parishes,  constituting  a  large  part  of  the 
State,  the  election  was  void  by  reason  of  violence  and  intimidation. 
At  all  the  previous  elections  in  these  parishes  since  the  beginning  of 
the  reconstruction  period  the  Republican  candidates  had  received  a 
majority  of  the  whole  registered  vote,  but  at  this  election  the  Repub- 
lican vote  suddenlv  fell  to  less  than  one-tenth  the  usual  vote,  and  all 
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but  20  of  the  votes  that  were  east  were  cast  in  ei^ht  countiT  parishes. 
In  the  remaining  parishes  praetieally  no  Republican  votes  were  i^ast, 
some  parishes  easting  only  1  or  2  votes  and  others  none  at  all.  The 
cause  of  this  remarkable  result  was  found  in  the  events  which  shortly 
preceded  the  election.  A  secret  militiiry  organization,  known  as  the 
''Knights  of  the  White  Camellia/'  was  formed,  which  embraced  pracv 
tically  all  the  Democnitic  voters  in  the  State,  and  was  able,  in  the  city 
of  New  Orleans,  to  muster  a  force  of  over  15,(K)0  armed  men,  all  sworn 
to  obey  the  commands  of  their  authorized  leaders.  Out  of  this  organi- 
zation grew  the  Kuklux  Klan  in  the  country  parishes  and  the  Innocent** 
in  the  city-  -bands  of  men  operating  in  hideous  disguises  and  devoted 
to  the  grossed*  sort  of  outrages.  At  first  violence  was  generally 
avoided,  and  a  system  of  social  and  business  ostracism  against  Repub- 
lican voters,  contrasted  with  treatment  of  the  opposite  sort  to  suc*h  as 
would  join  Democratic  organizations,  was  relied  upon  to  bre^k  the 
Republican  iK>wer.  These  methods  proving  ineflFective,  violence  and 
murder  wqiv  resorted  to,  and  for  some  time  the  city  of  New  Orleans 
and  neighboring  parishes  were  in  a  state  of  anarchy.  Not  less  than 
2,(H)()  Repul)licans  were  killed  or  injured.  There  being  no  State 
militia,  the  civil  authorities  were  entirely  without  means  of  suppress- 
ing the  disturbances,  and  the  military  force  stationed  at  New  Orleans 
wjis  so  small  that  the  general  in  command  declared  that  he  had  not 
enough  force  even  to  protect  United  States  property  if  it  should  be 
att^icked  ])y  the  organization,  which  had  taken  practical  control  of  the 
city.  The  result  was  that  the  riots  and  outrages  continued  until  the 
civil  authority  was  substantially  surrendered  to  the  riotous  element 
by  the  appointment  of  a  leading  Democrat  as  chief  of  police.  This 
produced  a  sort  of  peace,  in  the  nature  of  a  truce,  and  a  comparatively 
peaceful  condition  was  maintained  up  to  and  including  the  day  of  elec- 
tion, but  only  upon  the  express  understanding  that  the  Republicans 
would  make  no  effort  to  poll  their  vote.  Very  many  witnesses  testified 
to  the  universal  belief  tnat  if  any  attempt  had  been  made  to  poll  the 
Republican  vote  the  scenes  of  violence  and  bloodshed  would  have  been 
instant Iv  renewed. 

Tuder  such  a  condition  of  affairs  the  committee  held  that  the  elec- 
tion was  vitiated  in  the  intimidated  imrishes.  While  there  was  no 
actual  violcMice  at  the  polls,  the  majority  of  the  Republicans  refrained 
from  voting  under  an  actual  and  reasonable  fear  that  an}'  attempt  on 
their  part  to  vote  w-ould  result  in  violence  similar  to  that  which  had 
already  taken  place.  The  committee  thought  the  only  safe  rule  to  be 
adopted  to  me<»t  and  correct  such  a  condition  of  aflFairs  was  to  throw 
out  the  vote  of  all  the  intimidated  parishes  and  declare  the  result  from 
th(^  vote  of  th(i  peaceable  parishes.  It  was  proposed  to  apph'  this  rule 
to  nil  the  Ijouisiana  cases.  Apphing  this  rule  to  the  case  of  Hunt  rv. 
Sheldon,  it  appeared  that  the  district  in  (luestion  was  comj)Osed  of  six 
wh<)l(»  parishes  and  part  of  Orleans  Parish.  All  the  parishes,  except 
Orleans  and  Jefferson,  were  j)eaceable,  and  cast  a  vote  of:  Hunt,  4,5H2: 
Slu^ldon,  T,J>2S.  On  these  votes  Mr.  Sheldon  wjis  elected.  He  had 
already  be(Mi  sworn  in  under  a  special  resolution,  and  the  committee 
n^connnended  that  he  retain  the  seat. 

Th(»  minority  reported  in  favor  of  Mr.  Hunt.  On  the  face  of  all 
the  n^turns  he  hacl  received  a  majority  of  10,S2(>  votes.  The  certifi- 
cate had  b(»en  givc»n  to  Mr.  Sheldon  by  th(»  action  of  the  canvassing 
board  in  throwing  out  seveml  parishes  on  technical  grounds  plainly 
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untenable.  It  was  now  proposed  to  throw  out  the  parishes  of  Orleans 
and  Jefferson,  where  more  than  half  the  votes  were  cast  and  where 
two-thirds  of  the  registered  voters  lived,  on  the  ground  of  violence  and 
intimidation.  But  it  was  conceded  that  the  election  was  in  all  respects 
quiet  and  peaceable,  and  that  everyone  who  offered  to  vote  voted  as 
he  pleased  and  without  difficulty.  An  election  ought  not  to  be  held 
void  because  a  number  or  class  of  electors  pretended  that  they  were 
afraid  to  go  to  the  polls,  in  the  face  of  the  fact  that  thovse  who  did  go 
experienced  no  difficulty.     The  established  rule  in  such  cases  was — 

That  to  invalidate  or  make  void  an  election  on  the  ground  of  riot  and  intimidation 
it  must  appear  that  the  proceeilings  at  the  election  were  interrupted  and  the  ascer- 
tainment of  the  result  prevented  tliereby. 

All  the  previous  cases  in  Congi-ess  involving  this  question  had  been 
based  on  allegations  of  violence  on  the  day  of  election  at  the  polls,  but 
the  election  had  never  been  held  invalid,  because  it  was  not  shown  that 
the  proceedings  were  interrupted  or  the  ascertainment  of  the  result 
prevented.  Jf ,  however,  the  charges  of  intimidation  in  this  case  were 
sustained,  a  majority  in  the  district  could  not  be  shown  for  Mr.  Shel- 
don. If  it  were  assumed  that  all  the  registered  voters  who  did  not 
vote  in  the  parishes  of  Orleans  and  Jefferson  would  have  voted  for 
Mr.  Sheldon,  and  their  votes  were  so  counted,  they  would  still  lack  68 
votes  of  overcoming  the  returned  majority  of  contestant.  The  minor- 
ity therefore  reconmiended  that  the  seat  be  given  to  contestant.  Mr. 
Kerr,  who  made  the  minority  report,  was  '*•  prevented  by  lack  of  time 
from  further  considering  in  this  report  the  general  condition  of  society 
in  the  district  during  the  canvass  that  preceded  the  election,"  but 
promised  to  do  so  when  the  case  was  debated  in  the  House. 

The  re^solutions  reported  bv  th(*  majority  were  agreed  to  bv  a  vote 
of  114  to  51. 

[2  Bart.,  708-718. 1 

(12)    MOKKY    rs.   McCkAME. 

VloI('?i4:t  and  InfunHhitlon,       Whole  <Jrrfwn  IwUi  void, 

KeiX)rt  by  Mr.  Stevenson. 

This  was  another  J^ouisiana  case  in  which  the  election  in  a  large  part 
of  the  district  was  void  for  violence  and  intimidation.  The  House  had 
in  the  previous  cas(^  of  Hunt  /%v.  Sheldon  approved  the  rule  — 

That  where  it  appears  that  certaiirprecinct8  and  jiariHlies  (or  counties)  of  a  district 
have  \w^w  carried  by  violence  or  intimidation,  the  returns  therefrom  shall  l)e  rejected 
and  the  result  derived  from  the  returns  from  the  peaceable  precincts  and  ]>ariHhe8  (or 
counties). 

But  in  the  subsequent  case  of  Sypher's  va,  St.  Martin,  the  House 
had  refused  to  sustain  a  decision  Inisecl  upon  this  rule.  The  committee 
preferred  not  to  take  this  action  as  a  reversal  of  the  rule,  but- 

accept  the  decision  of  the  House  in  Sypher's  case,  not  as  a  reversal  but  as  a  limita" 
tion  of  the  nile  ado|)ted  in  Sheldon's  case,  and  interj)ret  the  action  of  the  Houst?  in 
Sypher's  case  to  mean  that  the  rule  should  not  Ik?  so  far  extender!  as  to  apply  to  such 
a  case  where  less  than  one-fourtli  of  the  le^al  elei^torsof  the  district  resided,  and  one- 
fifth  of  the  repisten>d  vr>te  was  cast,  within  the  peaceable  parishes  and  precincts,  and 
the  claimant  received  but  a  small  majority  of  that  vote. 

Applying  these  rules  to  this  case,  it  appeared  that  the  peaceable 
parishes  contained  about  one-third  of  the  registered  vote.  In  these 
parishes  contestant  received  a  small  plurality  but  not  a  majority  of  the 
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votes.  If  certain  parishes  where  the  evidence  was  not  quite  so  con- 
clusive were  retained,  contestee  would  have  a  small  plurality.  In  either 
case  the  (claims  were  negatived  by  the  precedent  of  Sypher's  case. 
Contestee  was  also  prevented  from  taking  the  seat  by  reason  of  having 
taken  part  in  the  rebellion.  The  committee  recommended  resolutions 
declaring  that  neither  claimant  was  entitled  to  the  seat.  The  House 
agreed  without  division. 
[2  Bai-t.,  719-723.] 

(13)  Newsham  vm.  Ryan. 

Viol^mve   and    intimldatUm,       Report  f(/r   contestant.      Oorvtestant 
seated. 

Report  by  Mr.  Burdett. 

Contestant  alleged  that  the  election  in  tive  out  of  the  ten  parishes  of 
the  district  was  void  for  intimidation,  and  also  that  contestee  was  ineli- 
gible under  the  fourteenth  amendment.  The  committee  found  that 
contestee  had,  as  a  memlxir  of  the  State  legislature,  before  the  war, 
taken  the  oath  to  support  the  Constitution  of  the  United  States.  Dur- 
ing the  war  he  was  shown  to  have  made  a  speech  to  a  new  company  of 
rebel  soldiers,  urging  them  to  fight  bravely,  and  he  had  himself  been 
lieutenant  of  a  compan}'^  of  home  guards,  and  worn  the  recognized 
uniform  of  a  Confederate  officer.  He  asserted  that  he  had  all  the  time 
privately  desired  the  success  of  the  Union,  but  these  acts  did  not  indi- 
cate it,  and  it  appeared  that  he  had  been  generally  recognized  as  an 
adherent  to  the  rebellion.  While  those  of  his  neighbors  who  were 
known  to  be  Union  sympathizers,  even  in  a  quiet  way,  were  grossly 
maltreated,  he  was  always  well  treated  by  the  rebel  authorities.  The 
committee  therefore  found  him  ineligible  under  the  fourteenth 
amendment. 

In  four  of  the  disputed  parishes  only  three  Republican  votes  were 
cHst,  though  at  previous  elections  the  majority  of  the  voters  had  been 
Republicans.  This  result  was  brought  about  by  the  same  policy  of 
violence  and  intimidation  found  in  the  other  Louisiana  cases  (see  <?.  g.^ 
Hunt  vs,  Sheldon).  If  these  four  parishes  were  rejected,  contestant 
would  have  a  majority  of  649  votes  m  the  remaining  six.  In  the  six 
retained  parishes  a}x)at  two-thirds  of  the  votes  of  the  district  were  cast. 
If  the  other  parish  olnected  to,  in  which  only  43  Republican  votes 
were  c^ist,  was  rejected,  the  majority  of  contestant  would  be  1,308. 
There  was  much  intimidation  in  this  parish,  but  less  than  in  the  other 
four.  In  the  rc^taincd  parishes,  also,  there  was  a  condition  of  affairs 
which  probably  caused  a  larger  Democratic  and  smaller  Republican  vote 
than  would  otherwise  have  been  cast. 

The  committee  recommended  that  contestant  be  seated.     The  House 
passed  the  resolution  by  a  vote  of  79  to  71.     A  motion  to  i*econsider 
was  laid  on  the  table  bv  a  vote  of  95  to  77. 
•    [2  Bart.,  724-731.] 

(14)  Wallace  vs,  Simpson.     {Case  nnmerit^. 

Ineligibility  nf  am  teat  ce.      Violence  and  intimidation.     Report  for 
imtKtant,      (W?i  test  ant  seated, 

>rt  by  Mr.  Cessna. 
the  priiiij^acie  case  neither  party  had  l>een  sworn  in.     On  the 
on  the  ji^HBbe  subcommittee  unanimoiLsly  reported  in  favor  of 
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contestant.  The  report  was  based  on  three  grounds:  (1)  That  the 
ineligibility  of  contestee  involved  the  election  of  contestant;  (2)  that 
the  election  was  void  in  six  of  the  nine  counties,  and  contestant  had  a 
inajorit}'  in  the  other  counties;  and  (3)  that,  if  no  counties  were  rejected, 
enough  voters  were  prevented  from  voting  by  violence  and  intimida- 
tion to  have  given  the  majority  in  the  district  to  contestant  if  they  had 
voted.  These  three  propositions  all  led  to  the  same  conclusion,  but 
the  first  proposition  was  agreed  to  only  by  Mr.  Cessna,  who  drew  the 
report.  Mr.  Hale  agreed  to  the  seconcl  and  third,  Mr.  Randall  prob- 
ably only  to  the  third. 

(1)  Mr.  Simpson,  the  contestee,  was  notorioasly  ineligible,  under  the 
fourteenth  amendment.  He  had  l)een  a  member  of  the  legislature 
before  the  war  and  taken  the  oath  to  support  the  Constitution  of  the 
United  States.  He  had  voted  for  the  ordinance  of  secession,  been  a 
colonel  in  the  Confedemte  army,  and  a  member  of  the  Confederate 
congress.  All  these  were  facts  of  which  the  electors  were  bound  to 
take  notice,  and  it  abundantly  appeared  that  they  did  have  actual 
notice  of  them.  Under  these  circumstances  Mr.  Cessna  thought  that 
the  votes  cast  for  contestee  ought  to  be  considered  as  thrown  awav. 
Such  was  the  English  rule.  There  was  no  American  precedent  to  the 
contiur}'.  In  the  only  previous  case  in  which  the  question  had  Ijeen 
raised  the  disqualifica,tion  was  not  notorious.  The  question  grew  out 
of  the  conditions  produced  by  the  rebellion,  and  if  there  were  no  pre- 
cedents it  was  because  the  rebellion  itself  was  without  precedent.  If 
a  majority  of  the  voters  of  a  district  voted  blank  ballots,  or  for  an 
imaginary  person,  their  votes  would  not  be  considered,  and  it  ought 
to  be  the  same  when  they  voted  for  a  person  notorioasly  ineligible. 

(2)  in  six  of  the  nine  counties  of  the  district  the  freedom  of  the  elec- 
tion was  destroyed  by  violence  and  Ku  Klux  outrages. 

The  same  Hvstem  prevailed  in  each  one  of  these  six  counties.  Clubs  were  formed; 
res<:)lution8  i>aAsed;  laborers  dischargeil  for  voting  their  sentiments;  men  denounced; 
custom  taken  from  them;  their  property  burned;  houses  fired  into;  some  stripj)e<l 
and  flogged;  others  cripple<l,  scourged,  waylaid,  and  robl)e<l;  pictures  of  Union  men 
taken  and  sent  around  to  Demo(!ratic  roughs,  so  that  they  might  know  whom  to 
murder;  cannon  fired  all  of  the  night  l)efore  the  election,  so  as  to  frighten  the  negroes 
and  keep  them  from  the  polls;  the  whole  district  filled  with  Winchester  rifles  (four- 
teen shooters) ;  many  Union  men,  both  white  and  black,  hung  up  to  the  trees  and 
shot  down  in  the  woods  and  in  the  streets;  and  many  others  comf>elled  to  vote  the 
Democratic  ticket  against  their  will,  in  order  to  save  their  lives. 

The  same  persons  who  committed  the  outniges  before  the  election 
were  at  the  polls  armed  and  making  threats.  Where  no  attempt  was 
made  by  Republicans  to  vote  the  election  was  comparatively  quiet,  but 
where  they  did  attempt  to  vote  there  was  violence  at  the  polls  in  exact 
proportion  to  their  persistence.  The  votes  of  all  these  counties  ought 
to  be  thrown  out,  and  the  election  adjudged  to  contestant  on  the  basis 
of  his  majority  in  the  other  three  counties. 

(3)  If  the  vote  of  no  county  was  thrown  out,  contestee  had  on  the 
returns  a  majority  of  4:^2^,  But  the  testimony  showed  that  5,700  voters 
had  been  prevented  from  voting  by  violence  and  intimidation.  If  these 
votes  had  been  permitted  to  be  cast,  contestant  would  have  been  elected. 

The  committee  reconmiended  that  contestant  be  seated,  and  the  House 
agreed  ?iem.  om, 
[2  Bart.,  731-746.] 
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(15)  Whittlesey  rs,  Mc^Kenzie. 

Disl/ff/alty,     He  port  for  eonf^Jite<\      Ci>nt('M.*'fi  retai)u^  tlw  seat. 

Report  h}'  Mr.  Churchill. 

Contestant  claimed  that  contestee  was  ineligible  under  the  fourteenth 
amendment,  and  that  in  consequence  of  the  meligibility  of  contestee, 
he  was  himself  elected.  The*  allej^ed  acts  of  dislo3'^altv  were  all  per- 
formed before  the  passage  by  the  Stiite  of  Virginia  of  the  ordinance 
of  secession.  After  the  passage  of  that  ordinance  contestee  was  through- 
out the  war  an  undoubted  Union  man.  But  he  had  as  a  meml)erof  the 
legislature  of  Virginia  voted  for  the  resolution  declaring  that  if  the 
differences  ])etween  the  States  could  not  !)e  adjusted  *'ev^ery  considera- 
tion of  honor  and  int<>rest  demand  that  Virginia  shall  unite  her  des- 
tiny with  the  slaveholding  States  of  the  South.-'  He  had  also  voted 
for  the  act  authorizing  the  liorrowing  of  money  and  issue  of  ti"ea.sury 
notes  for  the  puq^ose  of  providing  for  the  defense  of  the  State.  As 
a  member  of  the  common  council  of  the  citv  of  Alexandria  he  had 
voted  for  an  appropriation  of  $200  to  arm  two  militia  companies,  both 
of  which  afterwaras  went  into  the  Confederate  armv.  But  all  these 
acts  were  In^iore  the  passage  of  the  ordinance  of  secession,  and  in  con- 
nection with  them  contestee  had  not  given  adherence  to  an}^  other 
power  than  the  Uniti^d  States,  except  the  State  of  Virginia,  whicJi  at 
that  time  was  not  hostile  to  the  United  States.  The  two  resolutions  of 
the  legislature  were  voted  for  by  the  Union  members,  and  did  not 
involve  disloyalty.  The  appropriation  to  the  militia  companies  was  a 
large  reduction  f  i*om  the  amount  proposed  l>y  the  rebel  symimthizers, 
and  was  considered  at  the  time  a  Union  act. 

The  connnittee  unanimously  reconnnended  a  resolution  retaining 
contestee  in  his  seat.     The  House  agreed  without  division. 

[2Bart.,7iG-754.| 

(!♦))  Darkall  vs.  Bailey. 

] Itthncc  an d  Inihnidul'ton .     Report  ft n*  v<m tt-Htan t,     Cont^tan t  seated. 

Report  by  Mr.  St<»venson. 

There  were  twelve  parishes  in  this  district.  The  election  was  hot  con 
tested  in  seven  of  the  parishes,  (*asting  considerably  over  half  of  the  vote 
of  the  district.  In  the  other  five  parishes  contestant  claimed  that  the 
election  was  void  for  violence  and  intimidation,  and  the  committee 
sustained  his  claim.  In  one  parish  there  was  a  two-days'  massacre  by 
armed  ])ands  of  men,  and  over  200  negroes  were  killed.  After  that 
for  weeks  no  colored  man  dared  v(Miture  out  without  a  badge  of  pro- 
tection, issued  ])v  th(»  secret  order  which  hac'  conducted  the  riotuig. 
In  three  neighboring  parishes  the  same  condition  of  riot  prevailed 
and  many  Republicans  were  killc^d.  No  Republican  votes  were  cast, 
though  th<»  majority  of  the  voters  were  Republican.  In  another  parish 
the  parish  judge  and  sheriff,  both  Republicans,  were  assassinated,  and 
a  reign  of  terror  prevailed.  Only  a  few  Re[)ublicans  voted,  and  these 
could  not  have  done  so  if  troops  had  not  come  into  the  parish  on  the 
night  l>efore  thc»  election. 

ContesUmt  had  a  majority  of  245  votes  in  the  peaceable  [parishes, 
and  the  committee  i-ecommended  that  ho  be  seated.    The  House  agreed, 
by  a  vote  of  ()7  to  ()4.     A  motion  to  reconsider  was  laid  on  the  table 
bv  a  vote  of  9H  to  77. 
7-2  Bart,  754-751».] 
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(17)   BaRN'EH  )■".  AUAHS. 

Irreg^darities;  ilhgnl  roteit;  violence  and  intiTnidafion.  Report  for 
conteittte.     Gmtestee  rittahtfti  the  seat. 

Report  by  Mr.  McCrarr. 

Contestant  claimed  that  many  ex-rebel  soldiers  voted  for  coiitf'stee. 
and  that  their  voten  were  illegal;  that  some  of  the  offictTM  of  election 
were  ineligible  on  aceount  of  disloyalty;  that  in  some  precincts  the 
officers  of  eleetion  were  not  equally  divided  between  the  two  parties, 
as  required  by  law;  that  man^'  illegal  votes  were  cast;  and  that  at  some 
precincts  the  election  was  void  for  violence  or  fraud.  He  also  charged 
in  his  evidence  and  argument,  but  not  in  hi.s  notice  of  contest,  that 
some  of  the  officers  of  election  were  not  sworn. 

The  committee  found  that  there  was  no  law  of  Kentucky,  or  of  the 
United  States,  depriving  persons  who  had  been  common  soldiers  in 
the  rebel  army  of  the  right  to  vote.  In  the  case  of  McKee  i<v.  Young 
their  votes  had  been  rejected  on  the  ground  that  they  were  paroled 
prisoners  of  war,  but  at  the  time  of  this  election  the  war  had  been  over 
for  three  yeai-s.  and  their  Ktatm  as  prisoners  had  i-ertainly  ceased  to 
exist. 

Under  the  law  of  Kentucky  the  officers  of  election  were  requii-ed  to 
be  equally  divided  between  the  political  parties,  but  by  an  act  of  March 
15, 1802.  it  was  provided  that  those  who  had  engaged  in,  advised,  aided, 
or  adhered  to  the  rebellion  "shall  not  be  deemed  one  of  the  political 
parties  in  this  Commonwealth  within  the  provisions  of  the  act.  Some 
of  the  election  officers  had  been  in  the  rebel  army,  or  adherents  to  the 
rebellion,  and  contestant  claimed  that  the  votes  of  precincts  where 
such  officers  presided  should  be  thrown  out.  But  the  committee  held 
that  the  act  wa*  directed  against  the  seces.fion  party  in  existen<e  when 
the  act  was  passed  and  not  ajjainst  individuals.  After  that  party  had 
ceased  to  exist  the  persons  who  had  belonged  to  it  were  not  disyualiticd 
from  serving  as  representatives  of  one  of  the  recognized  [Kditu-al  par- 
ties; and  even  if  they  were  dis(iualitied,  they  were  officcn's  ilf,  fnvln, 
acting  under  color  of  authority,  and  in  the  absence  of  fmiid  their  acts 
affecting  third  parties  were  valid. 

The  allegation  that  some  of  the  officers  of  election  were  not  sworn 
was  not  made  in  the  notice  of  contest,  and  this  ought  to  be  decisive  of 
the  question.     But  if  it  were  not,  there  is- 

a  principle  of  law  which  your  eommitttt'  l>elieve  lo  l)e  well  8etlle<l  by  jmlicial  Aem- 
!^i(inB,  and  mDHt  xalutary  in  \ta  o|ieratiotitt.  u  liii;li  is  eonrliinive  cif  thin  iioiiit,  tw  well  as 
of  several  other  points  in  this  case.  It  is  this:  That  in  imXer  U>  \t\w,  validity  to  tho 
ollicial  acts  of  an  ciflici'r  of  flection  so  far  as  they  afle(-t  third  |>uTti(it  r<r  the  piil)li<*, 
and  in  the  aliM^nce  of  fraud,  it  is  only  neccNeary  that  such  otiicer  i^liall  have  rolor  of 
authority.  It  is  sufficient  it  he  lie  an  ofiii-pr  defiirlti  and  not  a  mere  twurinT,  Thin 
<loctrini!  has  litvn  rucoftnizf^l  and  enforced  by  in  any  of  tlie  hifclieHt  iroiirt^  of  this 
country,  and  among  others  l)y  tlic  following; 


People  m.  Cook,  Now  York  (4  Selden,  67);  Taylor  jw.  Tavlor  --/  al. 
(lU  Minnesota,  107);  liaird  (w.  Bank  of  Washington.  IV  (U  S.  &  It.. 
414);   Pritchett  et  al.  rx.   The  People,  Illinois  (1  Gilm.,  .'':iH):   Thii^ 
Peoples.  Ammons(5(Jilin.,  107);  St.  Louis  County  Court  < 
(10  Mo..  121);  Whiplev  rs.  McKune  (10  Cal.,  352);  '."'      ' 
Cook,  New  York  (14  Arbour,   25!t);  Greenleaf   vx. 
lys);  Weeks  rx.  F;ilis(2  Barbour,  324);  Keyscr  cm.  McKisson  (: 


,  1 11.  u '  '-'■  <*  ". . 
iilm.,  :>:in):  Thii^ 
Court  rx.  ourflM 
;  The  Pconf^F 
.  lx>w  (4  l^^L 
i^Kisson  {■£  B^^H 
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139);  McGregor  vm,  Balch  (14  Vermont,  428).     Quotations  from  and 
comments  on  each  of  thevse  cases  are  given. 

After  a  careful  examination  of  the  authorities  the  committee  is  satisfied  that  no 
nnnciple  of  law  is  better  settled  by  judicial  decisions,  and  that  no  authority  can  be 
found  emanating  from  a  respectable  court  in  conflict  with  those  cite<l.  The  caaes 
which  have  l)een  decided  by  this  House  are  not  so  harmonious  or  so  free  from  difli- 
^^^*Jy-     These  will  now  be  referred  to  briefly. 

The  case  of  Jackson  vh.  Wayne  (CI.  and  H.,  47):  In  this  case  it  was  held  that  where 
the  law  requinnl  thn»e  magistrates  to  preside  at  an  election,  a  return  by  three  persons, 
two  of  whom  were  not  magistrates,  was  defective.  An  examination  of  the  whole 
ctase,  however,  shows  that  fraud  was  charged  and  proven,  and  the  case  is  therefore 
not  authority  for  the  doctrine  that  a  fair  election  at  which  the  people  have  expressed 
flR**^  ^'^i^^  fully  and  freelv  should  he  set  aside  on  the  ground  that  one  or  more  of  the 
^  tI^^S*  ^'^'^  ^^^^  de  facto  ou\y  and  not  (hjure. 

.^c^arland  vs.  Culpepper  (CI.  and  H.,  221 ) :  In  this  case  it  seems  to  have  been  held, 
without  much  consideration  or  discussion,  that  a  failure  on  the  part  of  election  oflScers 
to  take  the  required  oath  vitiates  the  election.  It  is  not  quite  clear  that  the  case  was 
one  111  which  there  was  no  fraud.  Much  of  the  evidence  was  ruled  out  because  not 
properly  taken,  and  finally  the  seat  which  was  contested  was  declared  vacant. 

haston  i^s.  Scott  (CI.  and  IL,  272) :  In  this  ca*ie  the  failure  of  some  of  the  election 
otncers  to  be  sworn  is  one  of  the  many  objections  urged  against  the  validity  of  the 
election.  Upon  the  whole  cAse  the  seat  was  declar^  vacant.  This  case,  however, 
^nf  ^^^  ^^ified  upon  the  sole  ground  that  the  oflftcers  were  not  sworn.  There  were 
other  objections,  and  among  them  that  the  election  was  held  viva  voce  when  the  law 
required  that  it  Ix?  by  ballot,  and  that  tliere  was  fraudulent  voting  and  fraudulent 
reiection  of  legal  votes. 

Draper  vh,  Johnston  (CI.  and  H.,  702):  In  this  case  the  vote  of  a  precinct  presided 
oyer  by  officers  not  sworn  was  thrown  out.  The  point  does  not  seem  to  have  been 
di^^ussed  or  the  soundness  of  the  law  laid  down  to  have  been  questioned. 

lioward  rs.  Cooper  (1  Bart.,  275) :  This  case  was  decided  upon  various  grounds. 
There  were  illegal  votes  and  frauds  alleged  and  proved  to  the  satisfaction  of  tne  com- 
wiittee.  Among  other  things  it  wa«  shown  that  at  one  precinct  there  were  but  two 
inspectors,  whereas  the  law  required  three.  This  was  held  to  vitiate  the  vote  of  the 
precinct  where  such  officers  presided.  At  this  same  precinct,  however,  the  com- 
mittee found  that  illegal  votes  were  cast. 

In  the  case  of  Delano  vh.  Morgan  (Fortieth  Congress*)  the  vote  of  one  township 
was  thrown  out,  in>on  the  ground  tnat  one  of  the  three  judges  of  election  was  a 
deserter  from  the  L  nioii  Army,  and,  therefore,  not  capable  of  taking  or  holding  the 
office.  In  the  discussion  of  tHatcase  the  chairman  of  the  committee  (Mr.  Dawes,  of 
Massachusetts)  put  the  decision  upon  the  ground  that  there  was  an  express  statute 
declaring  that  a  person  guilty  of  desertion  should  **  be  incapable  and  foreverdisqualijifd 
to  hold  any  office  under  the  Government."  He  insisted  that  such  a  person  could  not 
be  an  officer  even  de  facto.     (  Vide  Congressional  Globe,  vol.  67,  p.  26808.) 

It  is  worthy  of  remark  that  while  some  of  the  decisions  of  this  House  seem  in  con- 
flict \yith  the  doctrine  of  this  report,  that  doctrine  itself  has  never  been  directly 
questioned.  It  may  have  been  ignored,  but  no  report  can  be  found  in  which  it  has 
been  denied  in  express  terms  or  even  seriously  doubted.  On  the  contrary,  wher- 
ever this  principle  is  referred  to  at  all  in  any  of  the  reports  in  cases  decided  by  this 
House  it  has  been  approved. 

There  are  a  number  of  decisions  of  this  House  quite  in  harmony  with  the  law  as 
it  is  laid  down  by  the  courts,  as  shown  by  the  judicial  decisions  hereinbefore  quoted. 
We  notice  the  following: 

Milliken  vh.  Fuller  (1  Bart.,  176):  In  this  case  the  election  at  a  certain  precinct 
was  held  by  officers  who  were  not  chosen  according  to  law,  ha\ing  been  elected  in 
April,  when  ])y  law  they  should  have  been  elected  in  March.  The  report  of  the 
committee,  which  was  unanimous  and  which  was  adopted  by  the  House,  contains 
this  language: 

**The  committee  is  unanimously  of  the  opinion  that  the  persons  officiating  were 
officers  de  facto,  acting  in  good  faith,  and  as  no  fraud  is  alleged  the  votes  from  the 
district  were  rightfully  counted  for  the  sitting  member." 
In  Clark  vk.  Hall  (IBart.,  215)  the  report  of  the  committee  has  this  language: 
**  Your  committee  would  not  reject  for  mere  informality  a  county  abstract  which 
truly  presents  the  aggregates  of  the  votes  actually  cast  in  the  precincts." 

'2  Bart.,  168. 
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In  the  (awe  of  Flanders  and  Hahn  (1  Bart.,  443)  the  c^ommittee  used  this  language: 

*'The  principal  and  only  aim  of  the  law  is  to  secure  fair  elections,  and  the  non- 
observance  of  nirectory  provisions  can  not  annul  an  election  carried  on  with  all  the 
essentials  of  an  election,  and  with  perfect  fairness." 

And,  finally,  in  the  case  of  Blair  r«.  Barrett  (1  Bart.,  313),  after  a  careful  review 
of  the  whole  subject,  the  committee,  through  its  chairman,  Mr.  Dawes,  of  Massachu- 
setts, states  the  law  precisely  in  accordance  with  the  views  now  taken  by  your  com- 
mittee.    We  extract  as  follows: 

*'Had  it  appeared  from  the  evidence  that  the  election  had  l)een  fairly  conducted  at 
these  precincts,  and  there  were  no  traces  of  fraud,  no  taint  of  the  ballot  box,  the 
<*ommittee  would  not  have  been  willing  to  have  recommendeti  a  rejection  of  these 
polls.  The  honest  electors  should  notice  disfranchised  and  their  voice  stifled  from  a 
mere  omission  of  the  oltiwrs  of  election  to  take  the  oath  of  office." 

The  question,  therefore,  reganie<i  in  the  li^ht  of  precedent  or  authority  alone, 
would  stand  alnmt  as  follows:  The  judicial  decisions  are  all  to  the  effect  that  the  acts 
of  officers  r/^'/or/o,  so  far  as  they  anect  third  parties  or  the  public  in  the  absence 
of  fraud,  are  as  valid  as  those  of  an  officer  dejure.  The  decisions  of  this  House  are 
to  some  extent  confli<*ting;  the  j>oint  has  seldom  l)een  presented  upon  its  own  merits, 
separated  from  questions  of  fraud;  and  in  the  few  cases  where  tiiis  seems  to  have 
b«en  the  case  the  rulings  are  not  harmonious.  In  one  of  the  most  recent  and  important 
cases  (Blair  r/».  Barrett),  in  which  there  was  an  exceedingly  able  report,  the  doctrine 
of  tiie  courts,  as  above  8tate<l,  is  rec^ognized  and  indorsed.  The  question  is,  there- 
fore, a  settled  question  in  the  courts  of  the  country,  and  is,  so  far  as  this  House  is 
(X>ncemed,  to  say  the  least,  an  oi>en  one.  ^ 

Your  committee  feels  constraine*!  to  adhere  to  the  law  as  it  exists  and  is  adminis- 
tered in  all  the  courts  of  the  country,  not  only  because  of  the  very  great  authority  by 
which  it  is  supjwrted,  but  for  the  further  reason,  as  stated  in  the  outset,  that  we 
believe  the  rule  to  Ije  most  wise  and  salutary.  The  offiwrs  of  election  are  chosen  of 
necessity  from  among  all  classt»8  of  the  people;  they  are  numl)ered  in  every  State 
by  thousands;  they  are  often  men  unaccustome<i  to  the  formalities  of  legal  proceed- 
ings. Omissions  and  mistakes  in  the  dis<'harge  of  their  ministerial  duties  are  almost 
inevitable.  If  this  House  shall  establish  the  doctrine  that  an  election  is  void  because 
an  officer  thereof  is  not  in  all  respectw  duly  qualified,  or  because  the  same  is  not  con- 
ducted strictly  according  to  law,  notwithstanding  that  it  may  have  been  a  fair  and 
free  election,  the  result  will  l)e  very  many  contests,  and,  what  is  more,  injustice 
will  be  done  in  many  cases.  It  will  enable  those  who  are  so  disposed  to  seize  upon 
mere  technicality  in  order  to  defeat  the  will  of  the  majority. 

As  this  is  the  leading  case  on  this  question,  and  as  the  rule  here  laid 
down  hiis  since  been  generally  followed,  it  has  seemed  proper  to  cjuote 
this  part  of  the  report  in  full. 

The  onl>'  other  issues  in  the  case  were  the  allegations  of  fmud  or 
violence  at  certain  precincts  and  of  illegal  voting. 

At  one  of  the  precincts  there  had  l>een  rioting  and  Ku  Klux  out- 
rages before  the  election  and  threatening  notices  had  been  posted  up, 
but  on  the  day  of  election  a  truce  wjis  declared,  and  while  both  parties 
went  to  the  polls  armed  there  was  no  violence  at  the  polls  and  the 
full  vote  of  f)oth  parties  was  cast.  The  committee  did  not  reject  this 
poll.  Other  precincts  were  attacked  chiefly  on  the  grouncl  of  the 
reception  of  a  large  number  of  illegal  votes,  })ut  as  these  votes  could 

f generally  \h}  purged,  and  as  it  would  have  been  possible  in  all  cases 
the  election  being  viva  voce)  for  the  contestiint  to  have  made  specific 
proof  what  votes  were  illegally  cast  for  contestee,  the  committee  did 
not  reject  any  of  these  precincts.  The  poll  books  of  live  precincts 
were  not  certified  by  any  officer  of  election,  and  they  were  rejected. 
After  all  these  corrections  were  made,  the  deduction  of  individual 
illegal  votes  according  to  the  construction  of  the  evidence  most  favor- 
able to  contestant  would  still  leave  contestee  a  majority.  The  com- 
mittee therefore  reported  resolutions  declaring  him  elected. 
The  resolutions  were  adopted  without  division. 
[2  Bart.,  760-772.] 
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(18)  Tucker  rs,  B(X)KER. 

Dhhryalty,     Rej>ovt  for  amtenieA-.      C(mteiiteA:  retained' the  seat. 

Report  by  Mr.  Brooks. 

Contestant  claimed  that  contestee  was  ineligible  under  the  fourteenth 
amendment,  and  that  he  was  unable  truthfully  to  take  the  oath  required 
1)V  the  act  of  July  2,  1862.  The  committee  found  that  contestee  had 
been  a  justice  of  the  peace  })efore  the  war,  and  as  such  he  had  taken 
the  oath  to  support  the  Constitution  of  the  United  States.  He  was 
presiding  justice  of  the  county  court  at  the  outbreak  of  the  war,  and 
continued  in  his  office  throughout  the  war.  He  voted  for  various 
mensures  looking  to  the  furnishing  of  supplies  to  the  soldiers  from 
his  county  who  were  in  the  Confederate  army,  and  was  appointed  and 
acted  as  agent  to  collect  and  distribute  those  supplies.  He  had  voted 
for  the  ordinance*  of  secession.  All  these  apparently  disloyal  acts 
were  admitted  by  contestee,  but  he  claimed  that  he  had  nevertheless 
been  all  the  time  in  favor  of  the  l^^nion.  He  continued  in  his  office 
after  the  passage  of  the  ordinance  of  secession  because  it  would  have 
been  unsafe  to  resign  it,  it  protected  him  from  conscription  into  the 
rebel  army,  and  it  wjis  thought  best  by  the  Union  men  to  have  as 
many  such  offices  as  possible  field  by  Union  men.  The  act  of  collect- 
ing and  distributing  supplies  for  the  soldiers  became  a  part  of  his 
duty  as  a  member  of  the  county  court.  He  had  voted  for  the  ordi- 
nance of  secession,  though  opposed  to  it,  because  on  consultation  with 
friends  of  the  same  opinion  it  had  been  concluded  that  that  would  be 
the  only  safe  course.  The  committee  found  that  these  claims  were 
sustained  by  the  evidence  and  that  the  tict«  done  by  contestee  wei'e  in 
contravention  of  the  letter  but  not  of  the  spirit  of  the  fourteenth 
amendment.  They  therefore  held  that  contestee  was  not  ineligible 
under  that  amendment. 

If  no  action  had  bec.^.  taken  by  the  House  on  the  question  there 
might  be  difficult}'  about  contestee's  taking  all  the  oath  required,  but 
as  the  House  had  alreadv  voted  that  the  oath  l>e  administered  to  him, 
it  followed  that  the  oath  had  l/?en  considered  both  by  the  House  and 
})V  contestee  as  in  spirit  merely  requiring  loyalt^^  The  committee 
therefore  recommencied  that  contestee  retain  his  seat.  The  House,  by 
a  vote  of  l>y  to  24,  laid  the  whole  subject  on  the  table,  which  left  con- 
testee in  the  seat. 

[2  Bart.,  772-777.] 

(11))    SWITZLKR  7\v.   DyKR. 

Fraud nhnf  reijist ration,  Majtyrity  rvport  f(rr  amteMunt;  iimumty 
report  Jo r  citnfrstrr,      C(niti'i<tir  retained  the  seat. 

Majority  report  by  Mr.  Churchill;  minoritv  report  by  Mr,  Cessna. 

A(*cording  to  the  returns  cont(»stant  received  a  majority  of  710  votes, 
but  the  secretarv  of  state  of  Missouri  threw  out  the  returns  of  Monroe 
County,  and  gave  the  certiticate  to  contestee,  who  had  a  majority  of 
432  votes  in  the  remainder  of  the  district.  The  decisive  issue  in  the 
case  was  the  <|uestion  whether  the  vote  of  Monroe  Countv  should  be 
counted.  The  majority  of  the  committee  (Messrs.  Churchill  and  Burr) 
held  that  as  the  law  only  recjuired  the  secretary  of  state  to  '*cast  up 
the  votes'-  returned  to  him;  he  was  a  purel}^  liiinisterial  officer,  and 
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had  no  right  to  reject  the  vote  of  this  county,  which  was  regularly 
returned.     But  this  question  had  no  bearing  on  the  merits  of  the  case. 

Under  the  constitution  of  Missouri  persons  who  had  given  adher- 
ence or  sympathy  to  the  rebellion  were  disfranchised,  ana  a  very  rigid 
registration  law  was  enacted  to  enforce  these  provisions.  The  consti- 
tutionality of  these  requirements  of  the  constitution  and  law^s  had  been 
sustained  by  the  supreme  court  of  Missouri,  and  aflBrmed  by  the 
Supreme  Court  of  the  United  States.  Contestee  charged  that  in  Mon- 
roe County  these  provisions  had  been  violated,  iind  that  as  a  result  of 
corrupt  conspiracy  large  numbers  of  persons  who  were  disfranchised 
under  the  constitution  and  laws  were  registered  and  permitted  to  vote. 
It  appeared  that  the  superintendent  of  registration  for  the  senatorial 
district  of  which  Monroe  County  w  as  a  part  had  always  been  a  Repub- 
lican, and  was  recommended  and  appointed  as  such.  After  his  appoint- 
ment he  was  approached  by  a  Democratic  candidate  for  reelection  to 
^  the  State  senate,  who  oflfered  to  procure  his  election  as  sheriff  if  he 
*  would  appoint  ''the  right  sort  of  men,"  meaning  Democrats,  on  the 
county  registering  boards.  The  candidate  also  offered  to  deposit  from 
t>3,0(K)  to  $5,000  in  a  bank  as  a  guai'anty  of  his  ability  to  secure  the 
election  of  sheriff'.  There  was  no  evidence  that  this  last  proposition 
w^as  accepted,  but  the  first  was.  The  superintendent  of  registration 
removed  all  the  Republican  registering  officers  whom  he  had  appointed 
and  appointed  new  officers,  nearly  all  Democrats.  He  then  announced 
himself  as  an  independent  candidate  for  sheriff:  his  name  w^as  put  on 
the  Democratic  tickets,  and  he  was  elected. 

In  Monroe  County  there  was  trouble  in  the  board  originally  appointed, 
owing  to  disagi'eements  between  one  of  the  members  of  the  board  ana 
the  other  two.  The  two  were  removed  and  two  others,  recommended 
by  the  third,  were  appointed.  One  of  these  was  afterwards  removed 
and  another  appointed  in  his  place.  The  board  as  last  constituted 
twted  harmoniously. 

The  committee,  however,  found  that  if  the  vote  of  the  county  was 
''to  be  rejected  for  errors  connected  with  the  registmtion  it  must 
be  found  in  the  action  of  the  board  itself,  and  not  in  circumstances 
preceding  or  attending  their  appointment."'  On  this  point  there  was 
no  evidence  justifying  the  rejection  of  the  vote  of  the  county.  The 
instructions  issued  to  the  board  l)y  the  superintc^ndent  were  that  they 
should  strictly  obey  the  law,  and  the  members  of  the  board  testified 
that  the}'  did  so.  Any  citizen  had  a  right  to  appear  before  the  board 
and  object  to  the  registration  of  disqualified  applicants,  and  it  did  not 
appear  that  the  ])oard  threw  any  obstacles  in  the  way  of  persons  desir- 
ing to  object,  yet  none  did  so.  It  was  true  that  the  number  of  voters 
registered  by  this  board  was  very  nuich  larger  than  that  registered  for 
the  preceding  election,  ])ut  the  increase  was  in  part  accounted  for  by 
various  natuml  causes  and  in  part,  probably,  by  the  different  spirit  of 
the  two  boards  of  registering  officers  in  construing  and  applvmg  the 
law.  But  much  better  evidence  than  was  produced  w^as  in  the  reach 
of  contestant  and  could  have  been  produced  if  a  large  number  of  dis- 
qualified persons  really  were  registered.  The  ballots  were  numbered 
and  preserved,  so  that  it  was  easy  to  prove  for  whom  each  vote  was 
cast. 

If  the  sitting  member  therefore  lx»Heve(l  that  persons  were  registered  and  voted 
in  that  county  who  were  not  entitled  so  to  do  under  the  constitution  and  laws  of 
Missouri,  lie  should  have  cHtablisheci  this  fact  and  at  the  same  time  purgt^d  the  i>oll 


252  DIGEST   OF   CONTEflTED   ELECTION    CA8E8. 

by  showing  Buch  (ligqualification  in  each  individual  case  by  the  voter's  own  oath,  or 
other  ade(|uate  [)roof,  and  then  showing  for  whom  he  voted,  m»o  that  the  House  could 
make  the  proj)er  deductions  in  deciding  this  case.  This  the  sitting  member  ha^  not 
attempted  to  do,  and  failing  this,  has  not  a  right  to  ask  the  House  to  reject  their 
votes  upon  seirondary  and  rar  less  satisfactory  proof. 

The  committee  therefore  held  that  the  vote  of  Monroe  County  should 
be  counted. 

The  votes  of  some  precincts  where  fraud  was  apparent  were  rejected. 
In  each  nise  it  api>eared  that  more  votes  were  returned  as  being  cast 
than  were  found  on  the  list  of  qualified  voters.  The  custodians  of  the 
ballot  boxes  had  refused  to  allow  them  to  be  opened,  and  it  was  hence 
impossible  to  purge  the  returns  l)y  ascertaining  what  votes  were  cast 
by  legal  voters.  There  was  no  alternative  but  to  reject  the  returns. 
One  or  two  precincts  which  had  been  rejected  by  the  county  courts  for 
technical  reasons  were  counted  by  the  committee.  On  the  whole  case, 
if  the  vote  of  Monroe  County  was  not  rejected  contestant  had  a 
majorit}'  of  569  votes,  and  the  conmiittee  recommended  that  he  be 
seated^ 

The  minority  (Mr.  Cessna)  agreed  in  regard  to  the  rejection  of  the 
precincts  rejected  for  fraud,  and  rejected  one  or  two  in  regard  to  which 
the  majority  found  the  evidence  insufficient,  and  also  held  that  the  vote 
of  Monroe  County  should  be  rejected,  which  would  elect  contestee  by 
a  maiority  of  911.  The  legislature  of  the  State  of  Missouri  had 
already  held  that  there  was  no  valid  election  in  Monroe  County.  It 
was  clear  to  the  minority  that  the  registration  in  this  county  was  car- 
ried on  in  reckless  violation  of  the  law,  as  the  result  of  a  corrupt  con- 
spiracy entered  into  by  the  superintendent  of  registration  for  a 
consideration.  The  circumstances  of  the  appointment  of  the  membei's 
of  the  board  who  finally  acted  showed  conclusively  that  two  of  them 
were  selected  for  the  express  purpose  of  acting  in  hannony  with  the 
third,  who  was  opposed  to  a  strict  enforcement  of  the  law.  The  board 
had  power  to  summon  witnesses  before  it,  but  it  summoned  none,  and 
the  condition  of  affairs  was  such  that  it  was  unsafe  for  anyone  to 
appear  as  a  voluntary  witness.  The  number  of  voters  registJered  by 
this  board  wa,s  four  times  greater  than  the  number  registered  two 
years  before,  though  there  was  every  reason  for  believmg  that  the 
former  registration  was  a  full  one,  and  there  had  been  no  material 
increase  in  the  population  of  the  county.  It  was  a  historical  fact  that 
the  vast  majority  of  the  people  of  this  county  were  disloyal  during  the 
war,  and  that  it  furnished  some  twelve  hundred  soldiers  to  the  rebel 
army.  Witnesses  who  had  examined  the  registry  lists  under  which 
this  election  was  held  testified  that  they  found  the  names  of  very  manv 
persons  who  had  borne  arms  in  the  rebellion,  but  refused  to  give  their 
names  on  the  ground  that  it  would  not  be  safe.  There  was  certainly 
as  strong  ground  for  the  rejection  of  this  county  as  there  was  for  the 
rejection  of  Calloway  County  in  a  case  from  the  same  district  in  the 
preceding  Congress  (Switzler  ^w.  Anderson),  with  the  addition  of 
the  very  important  fact  that  in  this  case  the  fraud  was  shown  to  be 
the  result  or  a  corrupt  conspiracy.  The  minority  recommended  that 
the  vote  of  this  county  be  rejected,  and  that  contestee  retain  his  seat. 

The  House  adopted  the  resolution  recommended  by  the  miiwrity^ 
retaining  contestee  in  his  seat,  bv  a  vote  of  108  to  66. 

[2  Bart,  777-810.] 
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(20)  Segar. 

Claim  for  additioiinl  representation.  Majority  report  adverse; 
minority  report  favorable  to  claimant.     Claimant  not  oB/mitted, 

Majority  report  by  Mr.  Paine;   minority  report  by  Mr.  Stevenson. 

Under  the  apportionment  act  of  1850  Virginia  was  entitled  to  eleven 
Representatives.  When  the  State  of  West  Virginia  was  admitted,  it 
was  with  three  Representativeti,  leaving,  if  the  original  number  was  to 
be  preserved,  eight  for  Virginia.  The  constitutional  convention  called 
unaer  the  reconstruction  laws  passed  an  ordinance  providing  for  the 
election  of  eight  Representatives  from  eight  specified  districts,  and  a 
ninth  Representative  from  the  State  at  large.  Mr.  Segar  was  elected 
from  the  State  at  large.  The  committee  reported  against  his  right  to 
a  seat.  The  ordinance  under  which  he  had  been  elected  was  new  leg- 
islation; it  had  never  been  submitted  to  the  people  or  to  Congress  for 
ratification,  and  the  State  had  no  right  to  fix  the  number  of  ite  Repre- 
sentatives. Ail  the  other  reconstructed  States  had  been  admitted  with 
the  same  number  of  Representatives  they  were  entitled  to  under  the 
old  apportionment,  and  there  was  no  reason  why  Virginia  should  be 
an  exception.  By  the  enfranchisement  of  the  former  slaves  Virginia 
now  had  a  representative  population  large  enough  to  entitle  her  to  an 
additional  Representative,  but  all  the  other  Southern  States  were  in 
the  same  condition,  and  a  number  of  Western  States  had  received  large 
additions  to  their  population  by  immigration.  If  they  must  wait  for 
the  apportionment  under  the  census  of  1870  there  was  no  reason  why 
Virgmia  should  not  also  wait. 

A  minority  of  the  committee  reported  in  favor  of  the  claimant. 
There  had  never  been  any  law  depriving  Virginia  of  her  full  eleven 
Representatives,  and  it  would  be  unsafe  to  infer  such  a  law  from  the 
fact  that  West  Virginia  had  been  admitted  with  three  Representatives. 
The  whole  reconstruction  proceedings  of  Virginia  had  been  approved 
by  Congress,  thus  ratif3'ing  the  provision  providing  for  the  election 
of  a  ninth  Representative  at  large.  The  htate  had  a  representative 
population  more  than  large  enough  to  entitle  it  to  nine  representa- 
tives, and  law  and  equity  both  called  for  the  admission  of  claimant. 

The  House  adopted  the  resolutions  presented  by  the  majority, 
refusing  to  admit  claimant,  without  division. 

[2  Bart,  SlO-822.] 

(i^l)  Reid  v'a<.  Julian. 

Frav/l;  !rre(jidar!t!f's,  Majoritu  rejxfrtforamteiitee;  minority  report 
for  conteMant,      (■ontej<t<r  retained  th^'  Meat, 

Majority  report  by  Mr.  Cessna;  minority  report  by  Mr.  Randall. 

If  all  the  precinct  returns  had  l)oen  counted,  the  contestant  would 
have  a  majority  on  the  face  of  the  returns,  but  the  county  canvassers 
of  W^ayne  County  counted  the  north  poll  and  refused  to  count  the 
south  poll  of  Wayne  Township.  This  gave  contostee  the  majority. 
If  both  polls  should  be  counted  or  lx)th  rejected,  contestant  would  have 
the  majority.  The  (juestion  of  counting  or  rejecting  these  polls  was 
the  main  issue  in  the  case.  A  few  charges  of  mistakes  and  irregulari- 
ties were  made  in  regard  to  other  i)olIs,  and  the  majority  and  minority 
differed  somewhat  in  regard  to  them,  but  they  did  not  control  the 
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case.  -These  two  precincts  of  Wayne  Township  had  l>een  separated 
for  the  first  time  at  this  election.  Only  one  registry  had  been  m^e 
for  the  whole  township,  and  duplicate  copies  of  it  were  used  at  the  two 
polls.  The  oflBcers  officiating  at  both  polls  were  residents  of  the  north- 
ern precinct.  The  committee  examined  the  question,  both  from  the 
point  of  view  of  purging  the  poll,  and  of  rejecting  the  returns  and 
counting  only  votes  proved  aliundf'.  From  the  first  standpoint,  it  was 
evident  that  the  returns  were  incorrect  and  at  least  required  purging. 
Contestee  was  returned  as  receiving  or?ly  475  votes,  and  he  called  508 
witnesses  who  swore  (*learly  that  they  were  qualified  voters  and  voted 
for  him.  The  votes  of  48  others  were  satisfactorily  proved  by  their 
own  testimony  or  that  of  persons  who  gave  them  tickets  and  saw  them 
vote  them.     The  evidence  of  the  voters  themselves  was  ''as  full,  com- 

{►lete,  and  reliable  as  it  is  possible  for  human  testimony  to  be  given, 
t  would  be  received  in  any  court  of  justice  in  the  country,  and  held 
suflScient  to  establish  any  fact  in  a  civil,  or  even  criminal  case."  But 
the  contestee  insisted,  and  the  conunittee  sustained  him,  that  the  whole 
return  should  be  rejected,  and  only  votes  proved  df/^^//^/Ze  counted.  It 
was  well  settled  that  a  whole  \)o\\  should  be  rejected  either  for  (1)  want 
of  authority  in  the  election  l>oard,  (2)  fraud  in  conducting  the  election, 
or  (3)  such  ii'regularifies  or  misconduct  as  render  the  result  uncertain. 
This  poll  should  be  rejected  on  the  first  and  third  grounds,  and  if  fraud 
also  was  not  proved  against  the  election  officers,  it  was  proved  that 
they  gjive  abundant  opportunity  to  others  to  commit  it.  No  injustice 
could  be  done  to  either  party  or  to  any  legal  voter  by  throwing  out  a 
fraudulent  poll.  Both  parties  could  make  proof  of  the  legal  votes 
cast  for  them;  and  if  contestant  had  not  done  so  in  this  case  it  was  evi- 
dent that  it  was  !)ecause  to  have  done  so  would  only  have  confirmed 
the  proof  of  fraud. 

Aside  from  the  tcstimon}'  of  the  voters  showing  a  result  different 
from  the  returns,  there  were  manV  latal  irregularities.  There  was  no 
lawful  registration  of  voters.  Onl}'  one  of  the  registering  officers  was 
a  resident  of  the  south  precinct,  while  a  majority  were  residents  of  the 
north  precinct.  The  registry  was  therefore  legal  as  to  the  north  and 
illegjil  lus  to  the  south  precinct.  Some  voters  from  the  north  precinct 
voted  in  the  south  precinct,  and  the  rulings  of  the  election  officers  were 
such  that  any  might  have  done  so.  The  general  character  and  symim- 
thies  of  th(»  voters  in  the  two  precincts  were  similar,  and  yet  m  the 
southern  ward  cont(»st<H>  ran  proportionally  much  further  behind  his 
ticket  than  in  the  northern  vvara.  The  board  adjourned  for  supper 
before  the  completion  of  the  count;  outsiders  were  allowed  in  the  room; 
the  ballot  box  was  left  unguarded  during  the  adjournment;  the  inspect- 
ors were  chosen  by  the  crowd  instead  of  by  the  judges,  and  the  ballots 
were  carried  outside  the  precinct  to  be  counted — all  in  violation  of  law. 
Under  the  law  the  election  officers  were  required  to  be  residents  of  the 
election  district,  but  in  this  case  the  inspector  and  both  judges  resided 
outside  of  the  district.  Thev  could  not  be  officers  iUfacto^  for  a  per- 
son could  not  be  an  officer  defado  who  did  not  possess  the  qualifica- 
tions reijuisite  for  officers  de  jure. 

If  no  poll  was  rejected,  !)ut  certain  corrections  required  by  the  evi- 
dence were  made,  and  the  votes  provc^d  for  contestee  in  the  south  poll 
of  Wayne  Townshij)  in  excess  of  the  return  were  added  to  his  vote  and 
deducted  from  that  of  contestant,  contestee  would  have  a  majority  of 
64  votes.     If  this  poll  vv(»re  rejected,  and  the  vot^s  proved  aliunde 
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counted,  eontestee  would  have  a  majority  of  602  votes.     The  commit- 
tee recommended  that  he  retain  his  seat. 

The  minority  (Mr.  Randall)  dissented.  If  any  reasons  could  be  given 
for  the  rejection  of  the  south  poll,  they  were  equally  valid  against  the 
north  poll,  and  whether  both  were  rejected  or  both  counted  the  result 
would  be  the  same.  The  registry  in  both  polls  wa8  equally  irregular. 
The  officers  officiating  at  the  south  poll  were  at  least  officers  defacto^ 
whose  acts  were  valid  in  the  absence  of  fraud.  The  result  of  the  elec- 
tion for  governor  was  announced  at  the  south  poll  before  the  com- 
Sletion  of  the  whole  count,  but  the  law  prohibiting  this  was  merely 
irectory,  and,  at  any  rate,  this  could  not  vitiate  any  votes  except  those 
for  governor.  In  the  north  ward  the  vote  was  similarly  announced  on 
both  governor  and  Congressman,  so  that  conte^tee  had  nothing  to  gain 
on  this  point.  In  both  wards  the  election  was  held  at  engine  houses, 
and  in  the  evening,  for  convenience,  the  counting  was  done  in  other 
places,  where  fire  and  lights  could  be  had.  Both  boards  adjourned  for 
supper,  but  the  board  in  the  south  ward  carefully  locked  the  ballot 
box  and  the  room  where  it  was  left,  while  the  other  board  left  both 
unlocked.  These  irregularities  were  not  sufficient  to  reject  either 
ward,  and  certainly  they  gave  no  excuse  for  singling  out  the  south 
ward  for  rejection. 

The  evidence  was  entirelv  insufficient  to  show  fraud.  The  testimony 
of  the  officers  of  election  showed  that  no  fi'aud  was  committed  or  per- 
mitted. A  recount  of  the  ballots  made  at  the  instance  of  contestant 
did  not  differ  materially  from  the  original  count.  The  presumption 
of  the  correctness  of  the  returns  could  onl}^  be  overthrown  by  the  best 
evidence,  which  was  the  l)allots  themselves,  and  not  oral  testimony. 
But  if  the  testimony  of  the  voters  was  received,  there  were  only  496 
who  testified  clearly  that  they  voted  for  contestee.  The  excess  could 
be  added  to  his  vote  and  deducted  from  contestant,  and  contestant 
would  still  have  a  majority  of  85  votes.  The  minority  recommended 
that  he  be  seated. 

The  House,  l)y  a  vote  of  127  to  50,  agreed  to  the  resolutions  pre- 
sented bv  the  majoritv,  and  contestee  retained  the  seat. 

[2  Bart.,  822-871. J  * 

i;;!"!)  Zkkji.ek  vh.  Rice. 

Dido  unity.  Mdjtrrlty  report  ta  (ltd  are  t<e<ft  vacant;  inmority  repirrt 
for  c(m  tester,      (bntr}<tee  ret  a  hud  the  neat. 

Majority  report  by  Mr.  Butler;  minority  report  by  Mr.  Burr. 

Contestant  charged  that  contestee  was  ineligible  under  the  fourteenth 
amendment.  The  whole  committee  held  that  if  this  was  so  it  gave  no 
claim  to  contestant.  The  majority  held  that  the  charge  was  sustained. 
Contestee,  as  a  member  of  the  legislature  of  Kentucky,  had  taken  the 
oath  to  support  the  Constitution  of  the  United  States.  He  had  after- 
wards voted  for  the  resolution,  declaring  that  if  the  Government  should 
attempt  to  coerce  the  Southern  States,  Kentucky  would  furnish  means 
to  resist  the  invasion  of  the  South.  This  resolution  was  supported  by 
many  of  the  strongest  Union  men  in  Kentucky  at  the  time,  and  the 
committee  held  that  a  vote  for  it  })efore  the  war  had  actually  com- 
menced was  not  an  act  of  disloyalty.  But  the  testimony  showed  that 
contestee  was  from  that  time  on  a  secessionist.  When  the  rebel  anny 
was  driven  out  of  Kentucky  he  went  out  before  it,  and  did  not  return 
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until  it  returned.  He  was,  during  the  war,  captured  near  the  rebel 
lines,  and  claimed  protection  as  a  Confederate  officer.  He  had  admitted 
at  the  time  that  he  was  on  his  way  to  doinff  recruiting  service  for  the 
rebel  armv.  The  committee  recommendea  that  the  seat  be  declared 
vacant. 

The  minority  (Mr.  Burr)  held  that  the  charges  entirely  failed  of 
proof.  So  far  from  contestee  bein^  a  secessionist,  the  testimony 
showed  that  all  his  influence  exerted  itself  in  the  opposite  direction, 
and  that  a  whole  regiment  of  volunteers  refused  to  enter  the  rebel 
army  on  account  of  his  refusal  to  join  it,  and  most  of  them  afterwards 
enlisted  in  the  Union  Army.  He  had  gone  out  of  Kentucky,  in  the 
first  place,  to  collect  some  money,  and  bad  remained  out  in  order  to 
avoid  some  desperate  chai'acters  who  were  hostile  to  him,  and  were 
likely  to  take  advantage  of  the  unsettled  state  of  affairs  to  assassinate 
him  with  impunity.  The  witnesses  who  testified  to  his  admissions  at 
the  time  of  his  capture  were  all  impeached,  and  their  testimony  was 
so  inconsistent  that  all  of  it  could  not  be  true.  It  was  fully  contra- 
dict<*d  by  the  testimony  of  General  Garfield,  before  whom  contestee 
was  brought  when  captured,  and  who  released  him  as  not  being  even 
a  suspected  person. 

The  House  adopted,  without  division,  the  resolutions  presented  by 
the  minority^  and  contestee  retained  the  seat. 
[2  Bart.,  871-897.] 

(28)  Eggleston  vk  Strader. 

[rregyJarltuH,     Report  fm* contestee.     Cont^tee  retained  the  seat. 

Report  by  Mr.  Hale. 

Contestee  had  a  majority  of  211  votes.  Contestant  asked  that  the 
vote  of  two  wards  in  the  city  of  Cincinnati  be  thrown  out.  The  rejection 
of  either  would  elect  him. 

The  First  Ward  was  asked  to  be  thrown  out  because  of  lack  of 
authority  in  the  election  board.  There  was  no  proof  of  fraud.  Two 
members  of  the  board,  one  a  Democrat  and  one  a  Republican,  were 

C resent  at  the  opening  of  the  polls,  and  a  third,  a  Democrat,  was  elected 
y  the  voters  present,  under  the  law.  Later  in  the  day  a  Democratic 
officer  lelt  on  account  of  sickness  in  his  family,  and  another  Democrat 
was  selected  in  his  place  by  the  election  board,  without  objection  from 
anyone,  and  sworn  in.  The  regularly  appointed  officer  returned  once 
or  twice  during  the  day,  and  whenever  he  was  present  he  acted.  The 
substitute  judge  was  undignified  and  disorderly  in  his  conduct  during 
the  day,  Init  not  to  such  an  extent  as  to  intimidate  anyone.  I^ 
with  the  other  Deinocnitic  judge,  voted  to  receive  some  25  votes 
which  the  Republican  judge  thought  were  illegal,  but  a  difference  of 
opinion  on  this  number  of  votes  in  a  large  poll  was  no  sign  of  fraud. 
C'ontestant  claimed  that  the  substitute  j^^^i^^  was  not  even  an  officer  de 
facto^  because  he  did  not  serve  by  color  of  anything  that  under  any 
circumstances  could  have  been  a  legal  appointment,  there  being  no 
vacancy  in  the  election  board,  and  no  such  officer  known  to  the  law  as 
a  temporary  judge.     But  the  committee  held  that — 

It  takea  but  little  to  constitute  an  oflicer  de  facto  a*?  affects  the  riffht  of  the  public. 
The  exercise  of  ap})arent  authority  under  color  of  right,  thus  inviting  public  trust 
and  negativing  the  idea  of  usurpation,  is  sufficient.  There  need  have  been  no  vacancy 
in  the  office  claimed  to  be  holden;  indeed,  no  such  office  may  liave  ever  existed. 
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The  Thirteenth  Ward  wan  also  atta<^ked.  There  was  an  exc«8^^  of  9 
ballots  in  the  box  over  the  number  of  names  on  the  poll  list,  but  the 
testimony  showed  that  this  was  due  to  the  rush  at  the  polls  during  part 
of  the  day,  rendering  it  impossible  for  the  clerks  to  get  down  all  the 
names,  i'here  was  loud  talking  and  pushing  and  crowding  at  the  polls 
during  the  day,  but  most  of  the  testimony  was  to  the  effect  that  it  was 
not  such  as  to  intimidate  anyone.  Some  of  the  witnesses  thought  that 
from  3  to  8  persons  were  prevented  from  voting.  It  was  also  said  that 
the  votes  of  some  colored  persons  who  were  legal  voters  were  rejected, 
but  the  testimony  was  very  unsatisfactory.  But  allowing  contestant 
the  votes  of  all  the  colored  votere  in  the  ward,  and  of  all  that  anyone 
thought  might  have  been  prevented  from  voting,  and  deducting  from 
contestee  the  9  extra  votes,  and  the  25  votes  in  the  other  ward,  con- 
testee  would  still  have  a  majority,  and  the  committee  recommended  that 
he  retain  his  seat. 

The  House  adopted  the  resolutions  without  debate  or  division. 

[2  Bart.,  897-904.] 

(24)  BoYDEN  VS.  Shober. 

Fraud;  irragidarUies,  Rep</rtfor  contestee.  Contestee  retained  the 
seat. 

Report  by  Mr.  McCrary. 

Contestant  charged  that  voters  were  misled  by  a  forged  circular  and 
deterred  from  voting  by  threats  and  intimidation,  and  that  illiterate 
voters  were  deceived  by  pasting  the  names  of  the  Democratic  candi- 
dates on  Republican  ballots.  The  committee  found  that  votes  were 
probably  lost  to  contestant  from  all  these  causes,  but  there  was  nothing 
to  connect  contestee  with  the  wrongful  acts,  or  to  show  that  enougn 
votes  were  affected  to  change  the  result.  It  was  also  claimed  that  the 
election  was  void  because  only  one  ballot  box  was  provided  at  each 
poll,  instead  of  two,  as  required  by  law.  There  was  some  doubt  tus  to 
the  construction  of  the  law,  but  conceding  the  construction  contended 
for  by  contestant,  the  law  was  merely  directory,  and  irregularity  in 
iti*  observance  ought  not  to  void  the  election. 

There  were  charges  against  the  regularity  of  the  credentials  of  con- 
testee, but  that  question  had  been  settled  by  the  action  of  the  House 
in  permitting  him  to  be  sworn  in.  Contestee  was  unable  to  take  the 
''  ironclad  oath,"  but  his  disabilities  had  been  removed  by  act  of 
Congress. 

The  committee  recommended  that  contestee  retain  his  seat,  and  the 
House  agreed  without  division. 

[2  Bart,  90^906.] 

(25)  Sheafe  vs.  Tillman. 

Fraud;  intbnldatUm;  ir  regular  it  i<;^H,  Majority  report  fm*  ctmteHtee; 
m  Inority  rejtort  for  con  UMa n  t.      Con  testee  reta  in  ed  the  seat. 

Majority  report  by  Mr.  Brooks;  minority  report  by  Mr.  Dox. 

According  to  the  vote  as  returned  contestant  had  a  majority  of 
1,156  votes,  but  the  governor  rejected  one  county  and  parts  of  several 
other  counties,  and  gave  the  certificate  to  contestee,  who  had  a  majority 
of  432  votes  in  the  remainder  of  the  district.     The  committee  were 

H.  Doc.  510 17 
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uimninioiLs  in  holding  that  the  governor  had  no  such  power  to  reject 
counties  and  precincts,  but  on  the  Question  whether,  under  the  evi- 
dence, they  ought  to  be  rejected  by  tne  House,  they  differed. 

In  the  county  of  Lincoln  the  registration  had  been  set  aside  by  a 
proclamation  of  the  governor,  issuea  under  the  law  authorizing  him  to 
remove  registrars  and  set  aside  registrations.  Under  the  law  the  elec- 
tion was  to  be  held  in  each  countv  under  the  direction  of  the  super- 
intendent of  registration  and  by  officers  chosen  by  him.  The  registrar 
took  the  plac*e  of  the  sheriff  under  the  old  law.  Under  the  old  law,  if 
the  sheriff  could  not  act  the  coroner  was  to  take  his  place,  or,  in  his 
absence,  some  person  appointed  by  the  county  court.  There  was  a 
general  impression  in  this  count}'^  that  the  superintendent  of  registra- 
tion had  been  removed,  and  that  therefore  no  legal  election  could  be 
held,  and  many  votei*s  remained  away  from  the  polls.  The  county 
court  the  day  before  the  election  appointed  the  coroner  to  organize 
the  election,  and  he  held  an  election  m  seven  of  the  twenty -five  dis- 
tricts of  the  county.  Contestant  received  all  but  five  of  the  votes  that 
were  cast.  The  committee  threw  out  this  county.  If  the  governor 
had,  as  was  contended,  no  constitutional  power  to  remove  the  registrar, 
then  he  was  still  in  office  and  was  the  only  officer  competent  to  hold 
the  election.  If  he  was  constitutionally  removed,  the  county  court 
had  no  right  to  appoint  the  coroner  in  his  place,  for  by  the  new  law 
the  appointment  of  all  such  officers  was  vested  wholly  in  the  governor, 
and  all  laws  in  conflict  therewith  were  repealed.  The  coroner  was 
not  even  an  officer  de  facto^  for  he  did  not  hold  his  office  under  color 
of  legal  authority ;  he  was  a  mere  usurper  and  all  his  acts  were  void.  He 
was  chosen  by  tne  court  so  late  that  no  due  notice  of  the  election  was 
given;  the  election  was  only  held  in  a  small  part  of  the  county  and 
many  voters  refmined  from  voting;  and  it  further  appeared  that  tfie 
Kuklux  Klan  was  organized  in  tnis  county  and  intimidated  voters. 
On  all  these  accounts  the  committee  rejected  the  vote  of  the  county. 

Precincts  in  a  number  of  other  counties  were  thrown  out  by  the 
governor  })ecausc  the  election  officers  did  not  appear  to  have  been 
sworn.  The  coumiittee  adhered  to  the  ruling  in  Barnes  m»  Adams, 
and  held  that  it  was  not  imperative  that  the  officers  should  be  sworn 
where  there  was  no  fraud,  but  in  each  of  these  counties  it  was  shown 
that  the  Kuklux  Klan  had  appeared  and  committed  outrages  during 
the  summer  preceding  the  election,  and  under  such  circumstances  the 
committee  tnought  that  the  precincts  where  the  election  was  not  con- 
ducted strictly  according  to  law  should  be  thrown  out.  Throwing  out 
all  these  votes,  contestee  had  a  majority  of  296  votes,  and  the  com- 
mittee recommended  that  he  retain  the  seat. 

The  minority  disagreed.  The  election  in  Lincx)ln  County  was  strictly 
in  accordance  with  Taw.  The  registrar  was  given  by  the  law  all  the 
power  relating  to  elections  formerly  belonging  to  the  sheriff,  but  the 
law  substituting  the  coroner  for  the  sheriff,  m  his  absence,  or  empower- 
ing the  county  court  to  till  a  vacancy  had  not  been  repealed.  It  was 
admitted  by  contestee  that  the  two  or  three  thousand  voters  who  did 
not  vot<*  in  this  county  on  account  of  the  action  of  the  governor  in  set- 
ting aside  the  registration  would  have  voted  for  contestant.  This 
action  had  })cen  decided  by  the  supieme  court  of  the  State  to  be  uncon- 
stitutional. There  wivs  no  evidence  that  Kuklux  outrages  in  this  dis- 
trict intimidated  enough  votes  to  affect  the  result  of  the  election.  It 
was  doubtful  in  anv  case  if  thev  would  have  had  an  effect  favorable 
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to  conteatant,  as  ho  had  thi-oughout  the  laiiviisd  dtMiuiim'pd  thi.s  orfrani- 
zation.     The  minority  recommended  the  scratinfj  of  contestant. 

The  House,  by  a  vote  of  123  to  60,  adopted  the  re8olution8  recom- 
mended by  the  majoi'itv,  and  cont^stec  retained  the  scat. 

[2  Bart,  907-922.] 

(2ti)  Shields  v».  Van  Houn. 

Kraitdtiiertt  rer/uitrtition.  Mfijort'ty  rejHiti  fur  iiniiestee;  vrliurrity 
rep^/rtfor  oonti-nfa/if.      OmfiMttv  retaiited  the  m-ut. 

Majoritv  report  by  Mr.  Churchill;  minority  report  by  Mr.  Burr. 

Accordmg  to  the  returns,  contestant  had  a  majority  of  983  votc-n, 
but  -the  sei^retary  of  state  of  Missouri  threw  out  the  votes  of  two 
counties,  thereby  giving  to  <'onte.stee  a  majority  of  807  votes.  The 
committee  were  unanimous  in  holding  that  tnis  action  of  the  secretary 
of  state  was  illegal,  and  it  had  been  so  decided  by  the  supreme  court 
of  the  State.  But  contestve  claimed  that  one  of  these  two  counties 
ought  to  be  reiect«!d  by  the  House  on  account  of  fraudulent  registration. 
It  appeared  that  Mr.  Phelan,  the  supcrintx^ndent  of  registration  for 
the  senatorial  district  of  which  this  county  was  a  part,  had  been 
appointed  by  the  governor  as  a  Kepuhlican,  and  had  represented  him- 
self as  such  an  extreme  Uepiiblican  that  the  goveiiior  at  first  hesitated 
to  appoint  him.  and  cautioned  him  not  to  be  unjustly  stringent  in  the 
enforcement  of  the  law,  Mr,  Phelan  appointed  three  Republioans  as 
the  board  of  registration  in  .lackson  County,  and  tritnl  to  loduge  them 
to  adopt  rrles  more  stringent  than  the  law  recjuired.  He  tried  to  get 
the  nomimtion  for  sheriff  on  the  Repnblican  ticket,  and  failing  in  this, 
he  twcamc  ver>'  angry,  and  threatened  to  have  revenge.  He  then,  for 
a  money  consideration,  agreed  with  the  Democrats  to  man^c  the  regis- 
tration for  their  benefit.  He  removed  his  Republican  appointees  and 
appointe<l  DenuKTats  in  their  places,  one  of  thcin  iicing  a  party  to  the 
corrupt  arntngement.  These  rcgistnirs  failed  to  follow  the  law.  which 
rei|uired  them  to  examine  all  applicants  to  see  if  they  had  t)een  guilty 
of  uny  of  the  disijuiilifving  acts,  and  registered  all  applicants  who  woalU 
take  the  oath  of  loyalty.  The  result  was  that  they  registered  5,18^ 
names,  while  only  a,2^4  were  registered  at  the  prior,  and  2,'.MI7  at  the 
sulisequent,  r^istration.  There  was  in  addition  specific  proof  that  a 
considerable  number  of  the  persons  registered  were  disqualified. 
Throwing  out  the  vote  of  this  county  conti'stee  still  had  a  majority, 
and  the  committee  reconnnended  that  he  retain  the  se-iit. 

The  minority  (Mr.  Hurr)  held  that  the  vote  of  Jackson  County 
should  be  counted.  The  action  of  the  secretiiry  of  state  in  iTJecting 
it  wa.s  clearl  V  illegal,  and  it  was  j^rimii  fitcii-  legal.  The  evidence!  as 
to  the  alleged  corruption  of  SiiiK-rintendent  Phelim  was  very  confused 
and  unsatisfactory.  The  pt>r.sons  apixiinted  by  him  wen?  sliown  to  be 
of  gixxi  character.  The  weight  of  tne  evidence  showed  that  they  fol- 
lowed the  law  in  registering  applicants.  The  evidume  tli«I  [MT-nd-, 
were  registered  who  were  dis<iualilied  was  vague  and  in<^nclusive.  If 
contesteeand  his  friends  desired  to  objeit  to  the  rejp" 
one  they  were  required  lij- the  law  t'l  make  their  oi 
registering  offiwrs  at  the  time  of  rigi -tiering,  and  f 
done  it  then. 

The  House  atlop ted  the  resolution  iiiesented  bi 
out  division,  and  contestee  retained  the  seat,^ 

[aBart.,y!i^941.] 
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(27)   RoiX>ER8. 

Claim  for  addltvnuil  rcprei<i-i\tatlo)u  Maj(n*Uy  repiyrt  favi^rahh,; 
mhurrity  rtpiirt  adverHi\     No  actum  hy  tlw  IIoui<e, 

Majority  report  by  Mr.  Heaton;  minority  report  by  Mr.  Churchill. 

The  facts  in  this  case  were  the  same  as  tliose  in  the  case  of  Hamil- 
ton, in  the  Fortieth  Congress,  and  the  arguments  advanced  for  and 
against  the  claim  were  the  same,  the  only  difference  l>eing  that  in  this 
case  the  majority  report  was  the  favorable  one  and  tlie  minority 
report  adverse.     There  was  no  action  bv  the  House. 

[2  Bart.,  941-950.] 
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FOETT-SECOND  CONGEESS,  1871-1873. 

ComimtUe  on  I^hctums^  first  session. 

Mr.  McCrary,  lowii.  Mr.  Kerr,  Indiana, 

Hale,  Maine,  Potter,  New  York, 

PoiAND,  Vennont,  Arthur,  Kentucky, 

Upson,  Ohio,  Thomas,  North  Carolina, 

Mr.  Hazelton,  Wisconsin. 

('(rtnmHtee  an  Electvms^  secrmd  session, 

Mr.  McCrary,  Iowa,  Mr.  Arthur,  Kentucky, 

IIoAR,  Massachusetts,  Merrick,  Maryland, 

EaiMES,  Rhode  Island,  Rice,  Illinois, 

Hazeltox,  Wisconsin,  Thomas,  North  Carolina, 

Mf.  Perry,  Ohio. 

(Mr.  Perky  was  excused  from  further  service  on  the  committeee, 
and  Mr.  Charles  Foster,  of  Ohio,  appointed  in  his  place.) 


(1 

(2 


Cases, 


(3 

(5 
(6 
(T 

(.^ 
(9 


TeniuHsee  election. 
W.  T.  Clarke,  Texas. 

Thomas  Boles  vs,  John  Eldwards,  Arhmsas. 
Lewis  McKenzie  rs,  Elliott  M.  Braxton,  Virginia, 
Election  frauds  in  Arkansas. 

John  Cessna  rs,  Benjamin  F.  Meyers,  Pennsylmnia. 
B.  W.  Norris  y'.y.  W.  A.  Handley,  Alahatiia, 
David  S.  Gooding  yw.  Jeremiah  M.  Wilson,  Indiana, 
W.  A.  BurhMgh  and  S.  L.  Spink  vs,  M.  K.  Armstrong,  Dakota 
Territory, 

(10)  D.  C.  (iiddings  vt<,  W.  T.  Clarke,  Texas, 

(11)  Isaac  G.  McKissick  vs,  Alexander  Wallace,  South  Carolina. 

(12)  Christopher  (■.  lV)wen  ^'.v.  Robert  (1  De  Ijiirge,  South  Caro- 
lina, 

(13)  Silas  L.  Nihlack  rs,  Josiah  T.  Walls,  Fhrrida, 

(14)  J.  Hale  Sypher,  Lonisiatui, 

(1)  Tennessee  Election. 

Date  of  hohlimj  ehetiim.      Election  held  ralid. 

Report  by  Mr.  McCrary. 

The  nioml)ers  returned  from  the  State  of  Tennessee  were  elected  at 
an  election  held  November  8,  1870.  A  protest  was  tiled  against  their 
right  to  their  seats  on  the  ground  that  by  the  law  of  Tennessee  in 
force  at  the  time  of  the  election  the  election  should  have  been  held  in 
August,  1871.  The  code  of  Tennessee,  adopted  in  1858,  tixed  the 
time  for  the  election  of  Representatives  in  Congress  ''on  the  first 
Thursday  in  August  in  every  second  year,  dating  from  August,  1833.''' 
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u  ..  ., .  .  viN  M  ^i^>  pnnMded^ihat  the  eltH'tioiis  should  there- 
i,  V. ►. » .t>  vr,  Hnd  it  wa^  under  thi{$  act  that  the  election 
.•,v'?uuh1  that  hv  an  act  approved  June  16,  1870, 
.X.  »x% ..  <*^H't4U\l  and  that  oi  ISoS  roenacted.  The  committee 
I  >  t'liiciition  cHuild  he  sustained  "Hhe  election  in  ques- 
.Nvi.  ;iN  huvinif  Ihhmi  held  on  the  wrong  day/'  An  examina- 
•iu  ri:iNiutKm  in  question  showed,  however,  that  such  could 
,  M\r  H'on  ilw  letfislative  intent.  The  act  of  1870  waH  entitled 
V't  4^1  u»  rt'iifulrtte  the  elective  fnmchise  in  accordance  with  article 
u  .1^  lion  U  of  the  constitution  of  the  State."  The  second  .section  of 
ilu'  :4vi  in  tiTuis  iv[>i»aled  three  separate  acts  regulating  the  elective 
iru!uliiM\  ^ut  did  not  include  the  act  of  lSt)8  fixing  Noveml>er  as 
Uk'  lime  for  holding  Congressional  elections.  The  third  section 
\\ii.>,  '*  That  title  0,  chapter  '2,  articles  8,  4,  5,  (»,  7,  and  8  of  the  code 
of  l\Muu'ssee,  relating  to  elections  by  the  people,  be,  and  the  same 
jire  hiMrl>y,  reenactecT and  revived,  except  as  altered  or  i-epinded  by 
ibi.^  act."      The  provision  fixing  elections  in  August  is  included  in  the 


following  provision: 


|HU'tiou  o(  the  coch*  of  185S  a})Ove  named. 
The  constitution  of  Tennessee  contained  the 

No  hill  shall  iRM-oine  a  law  whi<'h  inihraces  mort*  than  one  HubjiH't;  that  siibjet't  to 
U'  i'\|iit's.HtMl  in  the  tith».  All  sll'U  which  r«*i>eal,  n*vive,  or  amend  fonner  laws  shall 
vvcWv  in  their  caption,  or  otherwiw*.  the  title  or  Hul>8tanct»  of  the  law  repealeil, 
ifviviHl,  (ir  anientled. 


Tlu'  couuiiittee  held  that  if  the  intent  was  to  reenac*t  all  the  provi- 
sions o(  the  a))ove-named  articles  of  the  code,  the  intent  must  have 
been  to  violate  the  constitution  in  sevenil  important  particulai"s.  These 
arti<*li»s  contained  provisions  upon  several  subjects  connected  with 
** elections  by  the  people/' whereas  the  rej^ealing  and  reenat^ ting  act 
of  1870  was  })v  title  and  substance  ^'An  act  to  regulate  the  elective 
fnmchise,"  and  under  the  constitution  of  Tennessee  should  l>e  con- 
strued in  harmonv  with  its  title.  It  did  not,  bv  title  or  otherwise, 
mention  the  act  of  ls68  as  l)eing  repealed,  and  did  not  by  title  or  sub- 
stance, but  only  by  section  and  article,  mention  the  portions  of  the 
c(kU^  of  1858  reenact(»(l.  These  portions  of  the  code  contained  provi- 
sions fixing  the  time  for  the  elections  of  State  officers  different  from 
that  now  fixed  by  the  constitution  itself,  and  to  this  extent,  at  least, 
could  not  be  constitutionally  revived.  Hence  the  provisions  of  the 
chapter  and  articles  of  the  code  referred  to  could  not  have  been  intended 
to  be  revived  i?i  Mo.  The  int(»ntion  must  have  been  to  revive  only 
such  portions  as  referred  to  the  suliject  mentioned  in  the  title  of  the 
act  of  1870,  and  thus  construed  it  could  not  have  had  the  effect  of 
repealing  the  act  of  18«>S  and  reviving  that  of  185S  in  regard  to  the 
time  of  holding  elections.  This  opinion  was  strengthened  1)}'  the  fact 
that  the  act  had  b(»en  similarlv  construed  bv  all  the  authorities  of  Ten- 
nessee  havinir  anvthinsr  to  do  with  its  construction  and  enforcement. 


ri'^ 


The  opinion  was  expressed  by  the  connuittee  that  the  constitutional 
ju'ovision  that  '^no  bill  shall  become  a  law  which  embmces  more  than 
one  su})ject,  that  subject  to  be  expressed  in  the  title,''  was  mandatory, 
and  that  those  portions  of  any  law  not  included  in  the  subject  expressed 
in  the  tith*  would  be  void.  In  regard  to  construction  of  State  laws  by 
State  authorities  it  was  said: 

It  is  a  well  established  and  most  siilutary  rule  that  where  the  projier  authorities 
uf  the  State  jfovernnient  have  jriven  a  const riKrt ion  to  their  own  «*onstitut.ion  or  stat- 
utes, that  construction  will  Ik?  followed  hy  thf  Federal  authorities.     This  rule  is 
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absolutely  neceeaary  to  the  harmonious  working  of  our  complex  governments,  State 
and  national,  and  your  committee  are  not  disposecl  to  be  the  first  to  depart  from  it. 

The  committee  were  unanimous  in  their  decision,  and  it  was  sustained 
bv  the  House,  without  division,  April  11,  1870. 
^Smith,  3-6.] 

(2)  W.  T.  Clark. 

Prinui  facts  cane,  {For  case  on  tnerlts  see  Giddingt*  vs.  Clarh^  post,) 
Suffimen^ry  of  certificate  of  the  ginfemor  of  Texas, 

Majority  report  by  Mr.  Hoar;  minority  report  by  Mr.  Rice. 

On  the  first  day  of  the  session  the  credentials  of  Mr.  Clark  were 
presented  by  Mr.  McCrary,  with  the  statement  that  they  were  not  in 
the  usual  form.  The  credentials  were  referred  to  the  Committee  on 
Elections.  The  majority  of  the  committee  reported  in  favor  of  the 
prima  facie  right  of  Mr.  Clark  to  the  seat,  the  minority  in  favor  of 
T).  C.  Giddings,  his  competitor.  The  House,  after  some  discussion, 
adopted  the  conclusions  of  the  majority'  by  a  vote  of  102  to  78. 

I  iider  the  laws  of  Texas  the  precinct  officers  were  to  make  out 
their  returns  and  transmit  them  to  the  j^overnor  and  secretary  of 
state.  If  there  should  have  been  intimidation  or  corruption,  they 
were  to  include  with  the  returns  a  statement  to  that  effect,  made  under 
oath,  and  corroborated  bv  the  oaths  of  three  citizens.  The  returns 
were  to  be  tabulated  by  tlie  secretary  of  state,  in  the  presence  of  the 
t^overnor  and  attorney -general,  first  setting  down  the  votes  of  the 
precincts  where  the  election  is  not  complained  of.  They  were  then  to 
examine  the  returns  from  the  precincts  from  which  they  were  accom- 
panied by  statements  of  violence  or  corruption,  and  if  these  would 
not  change  the  result,  they  were  to  be  canvassed  and  compiled.  If 
they  Avoiild  change  the  result,  the  retiring  officers  were  to  examine 
further  testimony  with  power  to  send  for  persons  and  papers,  and  if 
such  illegalities  were  shown  as  to  materially  affect  the  result,  they 
were  to  reject  the  returns  from  the  precincts  where  they  occurred. 
The  governor,  acting  under  this  law,  had  furnished  a  certificate  to 
Mr.  Clark,  certifying  him  to  be  elected,  and  including  a  tabular  copy 
of  the  returns,  with  remarks  as  to  the  caiLses  of  the  rejection  of  cer- 
tain returns.  It  did  not  appear  on  the  face  of  this  certificate  that  any 
protests  had  been  filed  with  the  returns  from  the  rejected  precincts, 
and  it  did  appear  that  if  all  the  returns  had  been  counted  by  the 
governor  Mr.  Giddings  would  have  had  the  majority. 

It  was  questioned  whether  this  law  was  intended  to  apply  to  elections 
for  members  of  Congress,  the  only  provision  expressly  mentioning  such 
elections  being  one  providing  that  '*  a  certificate  of  the  returns  of  the 
election  for  such  Kepresentetives  shall  be  entered  of  record  by  the 
se^^retary  of  stace  and  signed  by  the  governor,"  and  a  copy  delivered 
to  the  person  elected  and  another  sent  to  the  Clerk  of  the  House. 
But  another  section  of  the  act  provided  that  it  should  apply  to  "all 
officers  whose  election  is  not  otherwise  provided  for." 

The  majority  of  the  committee  held  that  the  act  did  apply  to  Con- 

fressional  elections,  and  that  the  judicial  powers  thereby  gmnted, 
aving  been  exercised  by  the  returning  board,  and  a  certificate  of  the 
result  of  their  decision  having  been  forwarded  by  the  governor,  it 
was  i>M^Q\^x\i prhna  facie  evidence  of  the  right  to  the  seat.  Although 
it  did  not  appear  that  the  questions  upon  which  the  returns  were 
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rejected  came  before  the  returning  board  in  the  manner  prescribed  by 
law,  in  the  absence  of  contrary  proof  the  proceedings  were  presumed 
to  ])e  legal. 

It.  is  enough  for  a  prima  facie  ca^e  if  the  certificate  came  from  the  proper  officer  of 
the  Stat**,  and  clearly  shows  that  the  person  claiming  under  it  has  been  adjudged  to 
be  duly  elected  by  the  official  or  Inmrd  on  whom  the  law  of  the  State  has  imposed 
the  duty  of  ascertaining  and  de(*laring  the  result. 

The  minority  of  the  committee  denied  the  right  of  the  governor  to 
issue  any  certificate  of  eleotimi  at  all,  the  law  only  providmg  that  he 
should  foi-ward  '*a  certificate  of  the  returns^  The  law  giving^  the 
State  officers  judicial  power  did  not  apply  to  Congressional  elections. 
The  tabular  statement  of  the  vote  included  with  the  return  of  the 
governor  showed  that  Mr.  Giddings  had  received  a  majority  of  the 
votes  cast,  and  the  governor  having  no  right  to  reject  any  of  the  votes, 
Mr.  Giddings  had  a  2>^'ima  faeie  right  to  the  seat.  Mr.  Rice,  the 
author  of  the  minority  report,  stated  the  principle  on  which  it  was 
based  more  clearly  in  the  debate  than  in  the  report.     He  said: 

I  undertake  to  say  that  the  law  is  this:  That  a  certificate  of  election  given  bv  an 
officer  authorized  by  law  to  give  it,  when  it  contains  nothing  more  than  the  declara- 
tion that  the  i>arty  to  whom  it  w^as  given  was  duly  elected  to  ah  office,  is  prima  fade 
evidence  that  a  party  holding  it  was  duly  elected  and  has  a  right  to  such  office. 
But  I  maintain  further  that  when  it  contains  facts  upon  which  its  conclusion  is 
based,  showing  that  conclusion  to  be  false,  such  facts  destroy  the  legality  of  the 
certificate,  and  it  is  thereby  l>ad  to  all  intents  and  purposes  as  a  certificate  of  elec- 
tion.    (Congressional  Globe,  vol.  87,  j).  341,  January  10,  1872.) 

[Smith,  0-17.] 

(3)  Boles  rtt.  Edwards. 

Prima  fame  case,  Contestee  admitted.  Cane  on  inerits:  testimony 
offered  hy  contestee  exchided^  and  seat  given  t^j  contestant. 

Reports  by  Mr.  Hazelton. 

The  name  of  neither  party  was  put  on  the  roll  by  the  Clerk  of  the 
House.  Mr.  Edwards  seems  to  hav^e  had  a  certificate  of  election,  and 
Mr.  Boles  certified  copies  of  the  returns  showing  that  he  had  received 
the  majority  of  the  votes.  The  credentials  were  referred  to  the  Com- 
mittee on  Elections,  which  reported  that  Mr.  Edwards,  having  the 
certificate  of  election,  was  entitled  to  the  seat  pending  the  contest. 
He  was  sworn  in.  Mr.  Boles  then  served  a  notice  of  content,  and  took 
testimonv  regularly,  within  the  sixty  days.  Before  he  served  his 
answer,  Mr.  Edwards  introduced  a  resolution  in  the  House  extending 
the  time  for  taking  testimony  sixt\^  days.  This  was  referred  to  the 
Committee  on  Elections,  but  no  action  was  had.  Mr.  Edwards  took 
no  testimony,  and  at  the  end  of  the  sixty  days  made  application  for 
further  time,  resting  his  application  on  the  ground  that  contestant  had 
taken  testimony  during  tne  whole  sixty  days,  and  that  it  had  been 
necessary  for  him  to  attend  at  the  taking  of  the  testimony,  so  that  he 
had  had  no  time  to  prepare  his  own  case.  But  it  appeared  that  he  had 
only  attended  at  the  taking  of  the  testimony  once,  and  then  for  only  a 
few  minutes,  and  the  committee  unanimously  reported  that  inasmuch 
a8  the  law  permitted  both  parties  to  take  testimony  at  the  same  time, 
and  only  provided  for  an  extension  of  time  by  the  House  for  taking 
aupplementai^y  testimony,  the  application  should  be  refused. 

The  policy  of  the  IIoui»e  has  ])een  adverse  to  granting  extensions.  Procrastination 
in  these  cases  diminishes  the  object  of  the  investigation  and  cheapens  the  value  of 


FORTY-SECOND   0ONGKES8.  265 

the  final  decision.  The  law  is  intended  to  furnish  ample  opportunity  for  taking  tes- 
timony. Parties  should  be  held  to  a  rigid  rule  of  diligence  under  it,  and  no  extension 
ought  to  Ixi  allowe<i  where  there  is  reason  to  believe  that  had  the  applimnt  brought 
himself  within  such  rule  there  would  have  been  no  occasion  for  the  application. 

The  case  coming  before  the  committee  on  its  merits,  the  contestee 
submitted  as  his  evidence  the  report  of  a  joint  select  committee  of  the 
legislature  of  Arkansas,  and  a  decision  of  the  supreme  court  of 
Arkansas,  both  having  reference  to  the  election  in  rulaski  County. 
The  committee  unanimously  rejected  them  as  evidence,  l>ecau8e  one  of 
them  was  not  a  judicial  decision,  neither  of  them  was  in  a  proceeding 
between  the  parties  to  the  present  case,  and  it  would  be  a  delegation 
of  the  judicial  power  of  the  House  to  permit  another  body  to  discharge 
its  duties.  The  case,  therefore,  came  before  the  committee  on  the  tes- 
timony of  contestant.  It  appeared  that  contestant  had  a  majority  of 
2  votes  outside  of  Pulaski  County,  and  a  very  large  majority  in  that 
countvj  so  even,  allowing  the  claims  of  contestee,  and  either  rejecting 
Pulaski  County  entirely  or  counting  its  vote  on  either  of  several 
plans  suggested  in  his  ^"testimony,"  the  contestant  would  be  entitled 
to  the  seat. 

The  resolutions  presented  were  adopted  without  opposition,  and  Mr. 
Boles  took  his  seat. 

[Smith,  18,  19;  58,  59.] 

(4)  McKenzik  vh,  Braxton. 

Imperfect  ballots;  numhered  hallot^;  unc4^rtifisd  returns.  Sitting 
memher  retained  the  seat. 

Report  by  Mr.  McCmry. 

According  to  the  official  table  of  votes  as  certified  by  the  State  board 
of  canvassers,  votes  were  cast  for  Elliott  M.  Braxton,  Lewis  McKenzie, 
E.  M.  Braxton,  and  L.  McKenzie.  The  board  had  counted  the  votes 
containing  only  the  initials  of  the  candidates  as  well  as  those  containing 
the  full  names,  and  awarded  the  certificate  to  Braxton.  Contestant 
denied  the  correctness  of  the  decision,  and  also  claimed  to  have  proved, 
b\'  copies  of  the  returns  and  other  evidence,  that  votes  were  cast  for 
Elliott  Braxton  and  C.  M.  Braxton  and  Braxton  in  addition  to  those 
included  in  the  official  canvass.  He  also  attacked  certain  precincts  on 
the  ground  that  the  returns  were  not  certified,  and  others  because  the 
ballots  had  been  numbered  by  the  judges.  He  had  originally  charged 
also  intimidation,  violence,  and  fniud,  but  conceded  that  he  had  not 
established  the  charges.  The  committee  found  without  hesitation  that 
the  ballots  giving  the  true  initials,  E.  M.  Braxton,  were  sufficient,  and 
also  that  those  containing  the  name  Elliott  Braxton  should  be  counted, 
both  because  the  intention  of  the  voter  was  clearly  proved  and  because 
the  law  knows  onlv  one  Christian  name.  If  these  votes  be  counted, 
and  all  the  votes  cast  for  C.  M.  Braxton  and  Braxton,  all  the  precincts 
from  which  the  returns  were  not  certified,  and  all  the  precincts  men- 
tioned in  the  notice  of  contest  where  the  ballots  were  numbered  be 
rejected,  contestee  has  still  a  majority.  The  committee  were,  however, 
of  the  opinion  that  if  a  return  Avas  not  certified  the  omission  went  no 
further  than  to  destroy  its  value  as  prima  facie  evidence  of  the  vote;  if 
the  actual  state  of  the  vote  was  proved  by  other  evidence,  it  should  be 
counted.  The  statute  of  Virginia  in  force  until  nearly  the  time  of  the 
election  had  required  the  ballots  to  be  numbered.    It  had  been  repealled, 
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hut  sonio  of  the  judges,  not  knowing  of  the  repeal,  had  numbered  the 
liallot<.  It  W118  not  claimed  that  the  numbering  was  done  for  any 
iniproiK*r  puipose,  or  that  any  harm  had  resulted,  and  the  committee 
were  of  the  opinion  that  the  votes  should  be  counted.  The  cases  of 
the  Imllots  cast  for  Braxton  and  alleged  to  have  been  cast  for  C.  M. 
Braxton  were  not  decided,  being  immaterial.  The  committee  unani- 
mously n^ported  in  favor  of  the  right  of  Mr.  Braxton  to  retain  the 
s*^t,  and  tne  House  passed  the  resolutions  without  opposition. 
(Smith,  1J>-!>6.1 

(f))  Election  frauds  in  Arkansas. 

Xo  iurmfhr  of  the  llttu-se  affected. 

A  joint  ct>mmittee  of  the  Senate  and  House  was  appointed  to  inquire 
Jnit>  the  i*ondition  of  the  insurrectionary  States.  It  took  certain  testi- 
mony in  n^gard  to  the  election  in  Pulaski  County,  Ark.,  and  the  issue 
Uv  Innernor  (now  Senator)  Powell  Clayton  of  a  certificate  of  election 
to  the  Forty-second  Congress,  to  Mr.  Edwards,  who  was  alleged  to 
hnvo  nH'eived  only  a  minority  of  votes  on  the  face  of  the  returns. 
This  evidence  they  reported  to  their  respective  Houses  with  the  state- 
wont  that  it  tended  to  impeach  the  official  character  of  Senator  Clay- 
ton and  to  affect  the  right  of  Mr.  Edwards  to  his  seat.  In  the  House 
the  evidence  was  referred  to  the  Committee  on  Elections,  and  that 
\>\mmittee  reported,  as  a  part  of  the  report  in  Boles  r/?.  Edwards, 
llwt  the  evidence  reported  contained  ''nothing  reflecting  on  the  char- 
jiotor  of  any  memb(»r  of  the  House.''  As  will  be  seen  from  the  report 
iu  that  case,  however,  when  the  case  was  decided  on  its  merits  Mr. 
Kdwanls  was  deprived  of  his  seat. 

(Smith,  2«i-r)8.1 

(r>)  Cessna  y%v.  Meyers. 

IJhijiil  rotrs,  t't'sldcucf  ({f  pauperx^  .students^  and  nuhnay  employees. 
S 'iff fit/  tHrnthrr  lutahud  the  seat* 

I  As  this  cast*  is  tvpical  of  a  large  class  of  cases  constantly  arising, 
j^ud  the  report  is  the  fullest  and  probably  the  best  discussion  of  the 
i^Niii*!  questions  involved,  the  report  is  given  in  full.  Part  of  it  will  l>e 
<V^und  quot4Hl  in  the  appendix  to  the  second  edition  of  McCrary  on 
W^vt  ions.  I 

[February  7,  1n72.] 

Mr.  lloAK,  from  the  Conuuitte(»  of  Elections,  made  the  following 

J\  i'onunltttr  ({f  /'Jtrtlfot'S^  to  irhoni  trai<  rcfifTred  the  memorial  of 
^'i\^  i'tssfta,  rIahiitiHj  to  hi-  admitted  to  the  seat  from  the  Sixteenth 
i^X*/<i^)tS's.^ioHa/  district  of  l\iu}Hylvania,  respect  fully  vvport:. 

WiK^  cavse  has  recjuired  the  consideration  of  many  very  interesting 
^|i^yk|(ons  of  law,  and  an  examination,  by  itself,  of  the  evidence  in 
i;^^l\{  to  the  right  to  vote  of  each  of  several  hundred  jjersons.  The 
^<VlM^uittee  hav(»  given  it  patient  and  thorough  study. 

^thi*  majority  for  the*  sitting  memb(M-  according  to  the  returns,  when 
Ojli^ctly  added,  is  14.  The  contestant  has  shown  that  more  than  14 
iKy^l  votes  were  ciist  for  his  antagonist,  and  would  have  established 
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his  claim  to  the  seat  were  it  not  for  illegal  votes  which  were  cast 
for  the  contestant  himself,  the  evidence  oi  which,  so  far  as  appears, 
fii'st  came  to  his  knowledge  when  introducxid  in  the  case.  The  ques- 
tions of  law  which  have  arisen  are,  some  of  them,  exceedingly  doubt- 
ful, and  there  are  statements  of  the  law  in  the  reports  of  previous 
cases  which  would  be  quite  likely  to  induce  an  expectation  on  the  part 
of  the  contestant  of  a  different  result  in  the  whole  matter.  He  seems, 
therefore,  to  have  been  well  warranted  in  the  belief  that  his  duty  to 
the  people  required  him  to  claim  the  seat.  The  whole  case  has  been 
condiicted  with  entire  propriety  on  both  sides. 

The  majority  for  the  sitting  member,  as  found  by  the  return  judges, 
is  15.  There  is  a  mistake  in  the  footing,  and  1  should  be  deducted, 
leaving  14.  The  contestant  claims  that  328  illegal  votes  were  cast  for 
the  sitting  member,  that  2  lawful  votes  which  were  c»ast  for  himself 
were  not  counted,  and  that  8  legal  votes  which  were  offered  for  him 
were  rejected.  The  sitting  member,  joining  issue  on  these  allegations, 
claims  also  that  341  votes  were  illegally  thrown  for  contestant.  Of 
these  contestant  admits  that  81  have  oeen  proved  to  be  illegal. 

The  provisions  of  the  constitution  of  rennsylvania  concerning  the 
qualification  of  voters  are  as  follows. 

Article  III,  pection  7.  In  elections  b^  the  citizens  every  (white)  freeman  of  the 
age  of  twenty-one  years,  having  remled  in  this  State  one  year,  and  in  the  election  dis- 
trict where  he  offers  to  vote  ten  days  immediately  precedmg  such  election,  and  within 
two  years  paid  a  State  or  county  tax,  which  shall  have  been  assessed  at  least  ten  days 
l)efore  the  election,  shall  enjoy  the  rights  of  an  elector.  But  a  citizen  of  the  United 
States  who  had  previously  been  a  qualified  voter  of  this  State,  and  removed  therefrom 
and  returned,  and  who  shall  have  resided  in  the  elei^tion  district  and  paid  taxes  as 
aforesaid,  shall  be  entitled  to  vote  after  residing  in  the  State  six  montns:  Provided, 
That  (white)  freemen  citizens  of  the  United  States,  between  the  ages  of  twenty-one 
and  twenty-two  years,  and  having  resided  in  the  State  one  year  and  in  the  eletlion 
ilintrict  ten  days  as  aforesaid,  shall  be  entitled  to  vote  although  they  shall  not  have 
paid  taxes. 


The  contestant  claims,  first,  that  he  received  a  majority  of  the 
votes  cast  at  the  election  hy  lawfully  qualified*  voters;  and,  second,  that 
the  votes  of  certain  other  persons,  lawfully  qualified,  who  desired  to 
vote  for  him  were  excluded,  either  from  the  box  or  the  count,  by  the 
mistake  or  misconduct  of  the  election  officers.  The  result  to  which  an 
examination  of  the  first  claim  has  brought  us  renders  it  needless  to  con- 
sider the  second. 

The  questions  which  it  is  material  to  consider  relate  either  to  the 
qualification  of  voters,  under  the  clause  in  the  constitution  of  Pennsyl- 
vania just  cited,  or  to  the  rules  of  evidence  which  should  govern  the 
House  in  election  cases. 

Under  these  constitutional  provisions  the  burden  of  proof,  when 
either  imrty  insists  that  a  vote  should  be  deducted  from  those  cast  and 
returned  for  his  competitoi*,  is  upon  that  party  to  show  that  the  person 
whose  vote  is  in  question  voted;  that  the  vote  was  for  the  competitor; 
that  the  voter  lacked  some  of  the  following  qualifications,  viz:  Citizen- 
ship of  the  United  States,  the  age  of  21,  residence  in  the  election  dis- 
trict for  ten  days  just  previous  to  the  election,  residence  in  the  State 
one  year  just  previous  to  the  election,  or  for  six  months  if  previously 
a  qualified  voter,  pa3'ment  within  two  years  of  a  State  or  county  tax, 
assessed  at  least  ten  days  before  the  election,  or,  in  lieu  thereof,  being 
between  21  and  22  years  old. 

It  is  claimed  by  the  contestant  that  a  considerable  number  of  those 
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who  voted  for  his  competitor  lacked  the  qualification  of  residence  in 
the  election  district.  1  he  largest  number  to  whom  this  objection  applies 
came  into  the  election  district  foi  the  purpose  of  working  upon  a  rail- 
road in  process  of  construction  therein,  were  employ ea  in  building 
said  railroad,  and  were  not  proved  to  have  formed  any  intention  to 
reside  in  the  distric^t  after  its  completion.  The  length  of  time  which 
the  completion  of  the  road  would  be  likely  to  o<H»upy  was  not  dis- 
tinctly proved,  but  it  is  shown  that  persons  who  were  in  inA^tat  work 
upon  it  continued  in  the  district  for  a  longer  periwl  than  eighteen 
months.  The  committee  have  carefully  considered  the  legal  question 
which  is  thus  raised. 

The  word  "'residence"  used  in  the  constitution  of  Pennsvlvania  in 
describing  the  qualification  of  votei's  is  equivalent  to  "domicile,"  not 
in  the  sense  in  which  a  man  may  have  a  commercial  domicile  or  resi- 
dence in  one  countrv,  while  his  domicile  of  origin  and  of  allegiance  is 
in  another,  but  in  tte  broadest  sense  of  the  term.  As  it  is  upon  the 
meaning  of  this  word  that  the  case  chiefly  turns,  it  will  ])e  well  to  con- 
sider it  a  little  more  fully. 

The  word  '""domicile"  or  ''residence,''  as  used  in  law,  is  inculpable 
of  exact  definition.  Inquiries  into  it  are  very  apt  to  be  confused  by 
taking  the  tests  which  have  been  found  satisfactory  in  some  cases  and 
attempting  to  apply  them  as  inflexible  rules  in  all.  Probably  the 
definition  which  is  most  expressive  to  the  American  mind  is  that  a 
man's  domicile  is ''where  he  has  his  home."  Two  or  three  rules, 
however,  are  well  established.  A  man  must  have  a  domicile  some- 
where*; a  domicile  once  ^ined  remains  until  a  new  one  is  acquired;  no 
man  can  have  two  domiciles  at  the  same  time.  With  these  exceptions, 
it  Avill,  we  believe,  be  found  that  nearly  every  rule  laid  down  on  the 
subject  in  the  books,  even  if  genemlly  useful,  fails  to  Iw  of  universal 
application,  and  would  be  opposed  to  the  common  sense  of  mankind  if 
extended  to  some  states  of  fact  that  may  arise.  For  instance,  Vattel 
defines  domicile  to  be  a  fixed  ri^sld^'nee  hi  any  jAncc  iiilth  an  inUtntlon 
(tf  (iltnnjx  siayhtg  ihrrr.  On  this  Judge  Story  (Conflict  of  I^ws,  sec. 
48)  well  remarks: 

This  is  not  an  at'curate  statement.  It  would  Ik*  more  correct  to  say  that  that  place 
is  properly  the  iloinicile  of  a  person  in  which  his  habitation  is  fix(»<l  without  any 
present  intention  of  removing;  therefrom. 

But  certainlv  Judge  Story's  definition  is  not  much  })etter.  A  man's 
domicile  remains  after  he  forms  the  intention  of  removing  therefrom, 
and  sometimes  even  after  he  removes,  until  he  gets  another.  A  man 
may  acquire  a  domicile,  if  he  })e  personally  present  in  a  place  and  elect 
that  as  his  home,  even  if  he  never  design  to  remain  th(»re  always,  but 
design  at  the  end  of  some  short  time  to  remove  and  acquire  another. 
A  clergyman  of  the  Methodist  Church  who  is  scuttled  for  two  years 
may  surely  make  his  home  for  two  years  with  his  flock,  although  he 
meant,  at  the  end  of  that  period,  to  remove  and  gain  another.  So  of 
the  i)rinciple  upon  which  the  contesUint  most  relies  in  thei)resentcase. 

He  claims — and  many  expressions  can  })e  found  used  by  commentii- 
tors  and  in  judicial  decisions  which  seem  to  support  the  claim — that 

f)ersonal  presence  in  a  place  with  intent  to  remain  there  only  for  a 
imited  time  and  for  the  accomplishment  of  a  temporary  purpose,  and 
to  depart  when  that  purpose  is  accomplished,  will  not  constitute  a  resi- 
dence. This  is  true  as  a  geneml  rule.  It  is  true  of  those  persons, 
probably  the  greater  number,  who,  while  so  present  and  engaged  in 
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business,  have  some  other  principal  seat  of  their  interests  and  affec- 
tions elsewhere.  Most  men  have  some  permanent  home,  the  claims  of 
which  outweigh  those  of  a  place  of  temporary  sojourn.  The  place 
where  a  man's  property  is,  where  his  family  is,  the  place  to  which  he 
ffoes  back  from  time  to  time  whenever  no  temporary  occasion  calls 
him  elsewhere,  the  domicile  of  his  origin,  where  the  permanent  and 
ordinary  business  of  his  life  is  conducted — that  is  to  the  ordinary  man 
the  place  of  his  home.  But  Ave  are  now  dealing  with  a  class  of  persons 
who  have  no  pioperty.  who  have  no  family,  or  whose  family  moves 
with  them  from  place  to  place,  who  have  no  place  to  return  to  from 
temporary  absences,  the  domicile  of  whose  origin  is  in  another  coun- 
try, and  has  been  in  the  most  solemn  manner  renounced,  and  the  ordi- 
nary business  of  whose  life  consists  in  successive  temporary''  employ- 
ments in  different  places. 

Suppose  a  man,  single,  with  no  property,  to  come  from  Ireland  and 
be  employed  all  his  life  on  railroads  or  other  like  works  in  different 
places  in  succession.  If  he  does  not  acquire  a  residence  he  can  never 
become  a  citizen,  because  he  never  would  reside  in  this  country  at  all. 
It  seems  to  us  that  to  such  persons  the  general  rule  above  stated  does 
not  apply.  But  where  a  man  who  has  no  interests  or  relations  in  life 
which  afford  a  presumption  that  his  home  is  elsewhere,  comes  into  an 
election  district  for  the  purpose  of  working  on  a  milroad  for  a  definite 
or  an  indefinite  period,  oeing  without  family  or  having  his  family  with 
him,  expecting  that  the  question  whether  he  shall  remain  or  go  else- 
where is  to  depend  upon  the  chances  of  his  obtaining  work,  naving 
abandoned,  both  in  fact  and  in  intention,  all  former  residences,  and 
intends  to  make  that  his  home  while  his  work  lasts — that  will  consti- 
tute his  residence,  both  for  the  purpose  of  such  jurisdiction  over  him 
as  residence  confers  and  for  the  purpose  of  exercising  his  privileges 
as  a  citizen.  Of  course  the  intent  above  supposed  must  be  in  good 
faith  and  an  intent  to  make  such  district  the  home  for  all  purposes. 
The  party's  intent  to  vote  in  the  district  where  he  is,  he  knowing  all 
the  tune  that  his  homo  is  elsewhere,  will  not  answer  the  law. 

The  lule  is  stated  bv ( -hief  Justice  Shaw,  in  Lyman  /%v.  Fiske(5 Peck, 
L>34),  as  follows: 

It  i.s  dirticult  to  give  an  exact  (lofniition  of  habitancy.  In  general  tenns,  one  may 
1 K^  deni^rnated  as  an  inhabitant  of  that  place  which  constitutt^H  the  principal  seat  of 
his  re{«i(len<"e,  of  hi.s  !)a8iness  purnnit.'^,  cr)nnectionH,  attachments,  and  of  his  political 
an<l  niunicij>al  relationw.  It  is  manifest,  therefore,  that  it  embraces  the  fact  of  resi- 
dence at  a  i)lace  with  the  intent  to  rej^ard  it  his  home.  The  act  and  the  intent  must 
conr  ur,  and  the  intent  may  be  inferred  from  declarations  and  conduct.  It  is  often  a 
(juesition  of  great  difficulty,  dej)ending  upon  minute  and  complicated  circumstances, 
leaving  the  question  in  so  much  doubt  that  a  slight  circumstance  may  turn  the  bal- 
ance. In  such  a  ca.^e  the  mere  declaration  of  the  i>arty,  made  in  gocnl  faith  of  his 
election  to  make  the  one  j>lace  rather  than  the  other  his  home,  would  Ixj  sufficient 
to  turn  the  scale. 


The  article  in  the  appendix  to  voliune  -tof  Dr.  Lieber's  Encyclopjedia 
Americana,  title  Domicile,  written  by  Judge  Story,  is  perhaps  the  be^t 
treatise  on  this  subject  to  be  found.     He  says: 

In  a  strict  and  legal  sense,  that  is  proj^erly  the  domicile  of  a  person  where  he  has 
fixed  his  true  permanent  home  and  principal  establishment,  ana  to  which,  whenever 
he  is  al>sent,  he  has  the  intention  of  returning. 

It  is  often  a  mere  question  of  intention.  If  a  person  has  actually 
removed  to  another  place,  with  an  int<»ntion  of  remaining  there  for  an 
indefinite  time  and  as  a  place  of  present  domicile,  it  becomes  his  place 
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of  domicile,  notwithstanding  he  niav  have  a  floating  intention  to  go 
back  at  some  future  jx^riod.  .1  f(trt)orl  would  this  be  true  if  his  •*  float- 
ing intention"  were  to  go  elsewhere  in  future  and  not  to  go  back,  as 
in  such  case  the  a))andonment  of  his  former  home  would  be  complete. 
In  the  Allentown  election  case  (Brightl y\s  Collection  of  the  Leading 
Cases  on  the  Law  of  Elections  of  the  United  States,  475),  it  is  said: 

Unmarried  men,  who  have  fully  si»vere<l  the  j>arental  relation,  and  who  have 
entered  the  world  to  lalx)r  for  theniHelves,  usual Iv  atrquire  a  residence  in  the  district 
where  thev  are  employe<i,  if  the  election  olficers  fn;  satisfied  they  are  honestly  there 
pursuing  tLeir  employment,  with  no  fixetl  residence  elsewhere,  and  that  they  have 
not  come  into  the  district  as  "colonizers" — that  is,  fo  the  mere  purpose  of  voting, 
and  going  elsewhere  as  soon  as  the  elwtion  is  held.  The  unmarried  man  who  seeks 
employment  from  jK)int  to  point,  as  opjxjrtunity  offers,  and  who  has  severe*!  the 
parental  relation,  becomes  a  laborer,  producing  for  himself,  and  thus  adds  to  the 
productive  wealth  of  the  (ronmniiiity  in  which  he  resides,  bein^  w  illing  not  only  to 
enjoy  political  privileges,  but  also  to  assume  and  discharge  political  and  civil  duties. 

^1  fortiori  would  this  reasoning  apply  to  the  married  laborer  who 
takes  his  family  with  him. 

The  habits  of  our  people,  compared  with  many  other  nations,  are 
migratory.  To  persons,  (\specially  young  men,  in  many  most  useful 
occupations,  the  choice  of  a  residence  is  often  experimental  and  tem- 
porary. The  home  is  chosen  with  intent  to  retain  it  until  the  oppor- 
tunity shall  offer  of  a  better.  But  if  it  be  chosen  as  a  home,  and  not 
as  a  mere  place  of  tempoi-ary  sojourn,  to  which  some  other  place, 
which  is  more  truly  the  principal  seat  of  the  affections  or  interests, 
has  a  superior  claim,  we  see  not  why  the  policy  of  the  law  should  not 
attach  to  it  all  the  privileges  which  belong  to  residence,  as  it  is  quite 
clear  that  it  is  the  residence  in  the  common  and  popular  acceptation  of 
the  term. 

The  case  of  Barnes  vs,  Adams  (3  C'On.  El.  Cas.,  771  *)  does  not,  when 
carefully  examined,  conflict  with  these  rulers.  The  passage  cited  from 
that  case  is  not  a  statement  of  the  grounds  on  which  the  House  or 
even  the  committee  determined  the  case,  but  a  concession  to  the  party 
against  whom  it  was  decided.  It  tlierefore,  if  it  lx)re  the  meaning 
contended  for,  would  not  be  authority  in  future  cases.  But  the  lan- 
guage taken  together,  it  seems  to  us,  means  only  that  going  into  an 
election  precinct  for  a  tempomrv  purpose,  with  the  intent  to  leave  it 
when  that  purpose  is  accomplish(Kl,  no  other  intent  and  no  other  fact 
appearing,  is  not  enough  to  gain  a  residence.  In  this  view,  it  is  not 
in  conflict  with  the  opinion  here  expressed. 

It  is  true  that,  as  was  remarked  in  the  outset,  a  former  residence 
continues  until  a  new  one  is  gained.  But  in  determining  the  question 
whether  a  new  one  has  been  gained,  the  fact  that  everything  which 
constituted  the  old  one — dwelling  house,  personal  presence,  business 
relations,  intent  to  remain — has  been  abandoned,  is  a  most  significant 
fact. 

5.  We  hav(%  then,  to  apply  these  principles  to  the  evidence  in  the 
case. 

The  contestant  claims  that  three  principal  classes  of  persons  who 
voted  for  the  sitting  member  weie  disqualified  by  reason  of  nonresi- 
dence,  viz,  persons  who  came  into  the  district  for  the  purpose  of  work- 
ing on  the  railroad-,  students  at  the  university,  who  came  from  other 
districts  solel\'  for  the  sake  of  pursuing  their  studies,  and  paupers 

^  2  Bart.,  771. 


FoaTY-8K(^0ND   CONGRESS,  271 

supported  in  a  poorhouse  coiniuoii  to  all  thp  district**  in  tlio  fountv, 
who  came  to  the  poorhouse  from  another  district,  and  voted  in  the 
district  where  it  is  sitnated. 

The  cases  of  the  railraad  laborers  and  eontmctors  should  be  disposed 
of  by  the  following  rules: 

1.  Where  no  other  fact  appears  than  that  a  person,  otherwise  quali- 
fied, came  into  the  election  district  for  the  purpose  of  working  on  the 
railroad  for  an  indefinite  period,  or  until  it  should  be  completed,  and 
voted  at  the  election,  it  may  or  may  not  be  true  that  his  residence  was 
in  the  district.  His  vote  having  Ix-en  accepted  by  the  elei^tion  officers, 
and  the  burden  being  on  the  other  side  to  show  that  they  erred,  wo 
are  not  warranted  in  deducting  the  vote. 

2.  Where,  in  addition,  it  appeal's  that  su<h  voter  had  no  dwelling 
hoase  elsewhere,  had  his  family  with  him,  and  himself  considered  the 
voting  place  as  his  home  until  his  work  on  the  railroad  should  be  over, 
wfl  consider  his  residence  in  the  district  affirmatively  established. 

3.  On  the  other  hand,  where  it  appears  that  he  elected  to  retain  a 
home,  or  left  a  family  or  a  dwelling  place  elsewhere,  or  any  other  like 
circumstances  appear,  negativing  a  re.sidence  in  the  voting  precinct, 
the  vote  should  be  deducted  from  the  candidate  for  v  hom  it  is  proved 
to  have  been  cast. 

The  principles  applicable  to  the  students  are  not  dissimilar.  The 
law,  a.s  it  applies  to  this  class  of  persons,  is  fully  and  admirably  stated 
by  the  supremo  court  of  Massachusetts,  in  an  opinion  given  to  the 
legislature,  and  reported  in  Fifth  Met^-alf,  and  which  is  cited  with 
approbation  in  nearly  all  the  subsequent  di.scussions  of  the  subject. 
Under  the  i-ule  there  laid  down,  the  tact  tliut  the  citizen  came  into  the 
place  where  he  claims  a  residence  for  the  sole  purpose  of  pursuing  his 
studies  at  a  school  or  college  there  situate,  and  iias  no  desigii  of  remain- 
ing there  after  his  studies  terminate,  is  not  necessarily  inconsistent  with 
a  legal  residence,  or  wantof  legal  residence,  in  such  place.  This  is  to 
be  determined  by  all  the  circumstances  of  each  avse.  Among  such 
cireumstances,  the  intent  of  the  party,  the  existence  or  absence  of 
other  ties  or  interests  elsewhere,  the  dwelling  place  of  the  parents,  or, 
in  the  case  of  an  orphan  just  of  age,  of  such  near  friends  as  he  had 
Iwen  accustomed  to  make  his  home  with  in  his  minoritv,  would  of 
course  be  of  the  highest  importimce.  (See  Putnam  ■)«.  .Johnson,  10 
Mass.,  488.) 

The  case  of  the  paujwrs  presents  greater  difficulty.  Under  the  laws 
of  Pennsylvania  it  is  conceded  they  may  Ix*  entitled  to  vote.  In 
several  con  tested -ele<rtion  cases  cited  hy  the  contestant  it  is  stated  by 
the  committee  that,  in  the  al)s(;nc«  of  statute  regulations  on  the  sub- 
ject, a  pauper  abiding  in  a  public  almshouse,  locally  situated  in  a  dif- 
ferent district  from  that  where  he  dwells  when  he  l>ecomes  a  pauper, 
and  by  which  he  is  supported,  away  from  his  original  home,  does  not 
thereby  change  his  residence,  but  is  held  constructively  to  remain  at  his 
old  home.  (Monroe  '■«.  Jackson.  2  Elect.  Cas, ,  98 ' ;  Covode  (vi.  Foster,' 
Forty-first  Congress;  Taylor  /■«,  Heading,'  Forty-first  Congress.) 

And  there  are  sonic  strong  reasons  for  this  opinion.     The  pauper  is 
under  a  .species  of  confinement.     He  must  submit   to   regulations- 
imposed  by  others  and  the  place  of  his  al>odo  may  he  changed  w"' 
his  consent.     Having   few   of  the  other  elemeiils  which   r"" 

'  1  Barl.,  m.  '2  Bart.,  519,tiO0. 
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make  up  a  domicile,  the  element  of  choice  also  in  hi«  case  almost 
wholly  disappears.  There  are  also  serious  reasons  Of  expediency 
against  permitting  a  class  of  persons  who  are  necessarily  so  dependent 
upon  the  will  of  one  public  officer  to  vote  in  a  town  or  district  in  whose 
concerns  they  have  no  interest.  On  the  other  hand,  the  pauper's  right 
to  vote  is  recognized  by  law.  It  can  pmcticallv  very  seldom  be  exer- 
cised except  in  the  near  neighborhood  of  the  almshouse.  In  the  case 
of  a  person  so  poor  and  helpless  as  to  expect  to  be  a  lifelong  inmate 
of  the  iXK)rhouse  it  is,  in  every  sense  in  which  the  word  can  oe  used, 
really  and  truly  his  residence— his  home.  And  it  is  important  that 
these  constitutional  provisions  as  to  suffrage  should  be  carried  out  in 
their  simplest  and  most  natural  sense,  without  the  introduction  of  arti- 
ficial or  technical  construction.  It  will,  however,  be  unnecessary  to 
determine  this  question,  as  will  hereafter  appear. 

Another  question  of  importance  which  has  arisen  in  the  discussion 
of  the  cruise  is  the  question  whether  evidence  of  the  declarations  of 
alleged  voters,  made  not  under  oath,  in  the  country,  should  be  received 
to  show  the  fact  that  they  voted,  or  for  whom,  or  that  they  were  not 
legally  entitled  to  vote. 

l>ome  of  the  committee  think  that  such  evidence  ought  in  no  case  to 
be  admitted,  except  of  course  so  far  as  declarations  made  at  the  time 
of  the  party's  intent  or  understanding  as  to  his  then  present  residence, 
or  his  purpose  in  a  removal,  is  admissible  as  part  of  the  res  gestw.  All 
of  the  committee  are  of  opinion  that  such  evidence  is  to  be  received 
with  the  greatest  caution,  to  be  resorted  to  only  when  no  better  is  to 
be  had,  and  only  acted  on  when  the  declarations  are  clearly  proved 
and  are  themselves  clear  and  satisfactory.  As  this  question  has  been 
quite  fully  considered  it  may  be  proper  briefly  to  discuss  it  here. 

While  the  practice  of  the  Englisn  House  of  Ommons  is  not  uni- 
foi-m,  the  general  current  of  the  precedents  is  in  favor  of  admitting 
the  declarations  of  voters  a.s  evidence. 

The  opinions  of  several  American  courts  and  of  some  text  writers 
of  approved  authority  are  the  same  way.  The  correctness  of  this 
practice  has  been  earnestly  questioned  in  this  House,  and  there  is  one 
decision  against  it;  but,  on  the  whole,  the  practice  here  seems  to  be  in 
favor  of  its  admission.  In  England,  where  the  vote  for  members  of 
Parliament  is  vim  vnc*.^  the  fact  that  the  alleged  voter  voted,  and  for 
whom,  is  susceptihh*  commonly  of  easy  proof  by  the  recoixi.  In  one 
case,  however,  where  the  poll  list  had  been  lost,  the  parol  declaration 
of  a  voter  how  he  voted  seems  to  have  been  received  without  question. 
In  State  rv.  Olin  (28  Wis.,  319)  it  is  stated  that  the  declaration  of  a 
voter  is  admissible  to  prove  that  he  voted,  and  for  whom,  as  well  as  to 
prove  his  dis(iualification.  The  general  doctrine  is  usuallv  put  upon 
the  ground  that  the  voter  is  a  party  to  the  proceeding,  and  nis  declara- 
tions against  the  validity  of  his  vote  are  to  be  admitted  against  him  as 
such.  If  this  were  true  it  would  be  q^uite  clear  that  his  declarations 
ought  not  to  })c  received  until  he  is  hrst  shown,  «Z/?m6fe,  not  only  to 
have  voted,  but  to  have  voted  for  the  party  against  whom  he  is  called. 
Otherwise  it  would  be  in  the  power  of  an  illegal  voter  to  neutralize 
wrongfully  2  of  the  votes  cast  for  a  political  opponent — first,  by  vot- 
ing for  his  own  candidate;  sec'ond,  by  asserting  to  some  witness  after- 
wards that  he  voted  the  other  way,  and  so  having  his  vote  deducted 
from  the  party  against  whom  it  was  cast. 

But  it  is  not  true  that  a  voter  is  a  party  in  any  such  sense  as  that 
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his  declarations  are  admissible  on  that  ground.  He  is  not  a  party  to 
the  record.  His  interest  is  not  legal  or  personal.  It  is  frequently 
of  the  slightest  possible  nature.  It  he  were  a  party,  then  his  admis- 
sions should  be  competent  as  to  the  whole  case — as  to  the  votes  of  oth- 
ers, the  conduct  of  the  election  officers,  etc.,  which  it  is  well  settled 
they  are  not.  Another  reason  given  is  that  the  inquiry  is  of  a  public 
nature  and  that  it  should  not  be  limited  to  the  technical  rules  of  evi- 
dence established  for  private  causes.  This  is  doubtless  true.  It  is  an 
inquiry  of  a  public  nature  and  an  inquiry  of  the  highest  interest  and 
consequence  to  the  public.  Some  rules  of  evidence  applicable  to  such  an 
inquiry  must  be  established. '  It  is  nowhere,  so  far  as  we  know,claimed 
that  in  any  other  particular  the  ordinary  rules  of  evidence  should  be 
relaxed  in  the  determination  of  election  cases.  The  sitting  member  is 
a  party  deeplv  interested  in  the  establishment  of  his  right  to  an  honor- 
able oflBce.  I'he  people  of  the  district  especially,  and  tne  people  of  the 
whole  country  are  interested  in  the  question  who  shall  have  a  voice  in 
framing  the  laws.  Tte  votes  are  received  by  election  officers,  who 
see  the  voter  in  person,  who  act  publicly  in  the  presence  of  the  people, 
who  may  administer  an  oath  to  the  person  offering  to  vote,  and  who 
are  themselves  sworn  to  the  performance  of  their  duties.  The  judg- 
ment of  these  officers  ought  not  to  be  reversed  and  the  grave  interests 
of  the  people  imperiled  by  the  admissions  of  persons  not  under  oath 
and  admitting  their  own  misconduct. 

The  practice  of  admitting  this  kind  of  evidence  originated  in  Eng- 
land. So  far  as  it  has  been  adopted  in  this  country  it  has  been  with- 
out much  discussion  of  the  reasons  on  which  it  was  founded.  In 
England,  as  has  been  said,  the  vote  was  viva  voce.  The  fact  that  the 
party  voted,  and  for  whom,  was  susceptible  of  eas}'  and  undi^putable 
proof  by  the  record.  The  privilege-'of  voting  for  members  of  Parlia- 
ment was  a  franchise  of  considerable  dignity,  enio^ed  by  few.  It 
commonly  depended  on  the  ownership  of  a  f  reeholcl,  the  title  to  which 
did  not,  as  with  us,  appear  on  public  registries,  but  would  be  seriously 
endangered  by  admissions  of  the  freeholder  which  disparaged  it.  An 
admission  by  the  voter  of  his  own  want  of  qualification  was  therefore 
ordinarily  an  admission  against  his  right  to  a  special  and  rare  fmn- 
chise,  and  an  admission  which  serionsly  impaired  his  title  to  his  real 
estate,  an  admission  so  strongh^  against  the  interest  of  the  party 
making  it  would  seldom  be  made  unless  it  was  true.  It  furnishes  no 
analogy  for  a  people  who  regard  voting  not  as  a  privilege  of  the 
few,  but  as  the  right  of  all;  where  the  vote,  instead  of  being  viva 
voce^  is  studiously  protected  from  publicit}',  and  where  such  admis- 
sions, instead  of  having  every  probability  in  favor  of  their  truth,  may 
so  easily  be  made  the  means  of  accomplishing  groat  injustice  and 
fraud,  without  fear  either  of  detection  or  punishment. 

It  may  be  said  that  the  principle  of  the  secret  ballot  protects  the 
voter  from  disclosing  how  he  voted,  and,  in  the  absence  of  power  to 
compel  him  to  testify  and  furnish  the  best  evidence,  renders  tne  resort 
toother  evidence  necessar\\  The  committee  are  not  prepared  to  admit 
that  the  policy  which  shields  the  vote  of  the  citizen  from  being  made 
known  without  his  consent  is  of  more  importiince  than  an  inquiry  into 
the  purity  and  result  of  the  election  itself.  If  it  is,  it  can  not  protect 
the  dlegal  votei*  from  disclosing  how  he  voted.  If  it  is,  it  would  be 
quite  doubtful  whether  the  same  policy  should  not  prevent  the  use  of 
the  machinery  of  the  law  to  discover  and  make  public  the  fact  ia" 

H.  Doc.  510 18 
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whatever  way  it  may  be  proved.  It  is  tlie  publicity  of  tiie  vote,  not 
the  interrogation  of  the  voter  in  regard  to  it,  that  tne  secret  ballot  is 
designed  to  prevent.  There  would  seem  to  be  no  need  to  resort  to 
hearsay  evidence  on  this  grouna  unless  the  voter  has  first  been  called, 
and,  being  interrogated,  asserts  his  privilege  and  refuses  to  answer. 
Even  in  that  case  a  still  more  conclusive  objection  to  hearsay  testi- 
mony of  this  character  is  this:  It  is  not  at  all  likely  to  be  either  true  or 
trustworthy. 

The  rule  that  admits  secondary  evidence  when  the  best  can  not  be 
had  only  admits  evidence  which  can  be  relied  on  to  prove  the  fact,  as 
sworn  copies  when  an  original  is  lost  or  the  testimony  of  a  witness  to 
the  contents  of  a  lost  instrument.  Hearsay  evidence  is  not  admitted 
in  such  cases,  and  is  onl3'  admitted  in  cases  where  hearsay  evidence  is, 
in  the  ordinary  experience  of  mankind,  found  to  be  generally  correct, 
as  in  matters  of  pedigree  and  the  like.  But  a  man  who  is  so  anxious 
to  conceal  how  he  voted  as  to  refuse  to  disclose  it  on  oath,  even  when 
the  disclosure  is  demanded  in  the  interest  ot  public  justice,  and  who  is 
presumed  to  have  voted  fraudulently — for  otherwise  in  most  cases  the 
mquiry  is  of  no  consequence — would  be  quite  as  likelv  to  have  made 
false  statements  on  the  subject  if  he  had  made  any.  To  permit  such 
statements  to  be  received,  to  overcome  the  judgment  of  the  election 
officers,  who  admit  the  vote  publicly,  in  the  face  of  a  challenge  and 
with  the  right  to  scrutinize  the  voter,  would  seem  to  be  exceedingly 
dangerous. 

The  action  of  the  House  heretofore  does  not  seem  to  have  been  so 
decided  or  uniform  as  to  preclude  it  from  now  acting  upon  what  may 
seem  to  it  the  reasonable  rule,  even  if  it  should  thiuK  it  best  to  reject 
this  class  of  evidence  wholly.  But  as  both  parties  have  taken  their 
evidence,  apparently  with  the  expectation  that  this  class  of  evidence 
would  be  received,  and  as,  in  view  of  the  numerous  and  respectable 
authorities,  it  is  not  unlikely  the  House  may  follow  the  English  rule, 
we  have  applied  that  to  the  evidence,  with  the  limitation,  of  the  rea- 
sonableness of  which  it  would  seem  there  can  be  no  question,  that 
evidence  of  hearsay  declarations  of  the  voter  can  only  be  acted  upon 
when  the  fac*t  that  he  voted  has  been  shown  by  evidence  aZiioid^^  and 
when  the  declarations  have  been  clearly  proved,  and  are  themselves 
clear  and  satisfactory. 

The  result  of  the  whole  case,  then,  is  as  follows: 

The  majority  for  the  sitting  member,  as  returned,  is  14. 

The  contestant  admits  that  81  illegal  votes  were  cast  for  him.  But 
as  in  6  cases  this  admission  seems  to  us  to  have  been  made  on  an  erro- 
neous view  of  the  law,  we  have  deducted  from  the  contestant  but  75  of 
this  number,  leaving  the  majority  for  him  to  overcome  89.  The  sit- 
ting member  has  proved  that  at  least  15  of  the  votes  cast  for  contest- 
ant in  addition  to  those  admitti^d  were  illegal,  which  would  leave  to 
the  sitting  member  a  majority  of  104. 

Assuming  that  all  the  -jiersons  who  are  alleged  by  contestant  to  have 
voted  for  the  sitting  member  did  so  vote;  assuming  that  all  those  per- 
sons who  came  into  the  election  district  to  pursue  their  studies  were 
not  legal  voters  in  the  district;  assuming  that  all  the  paupers  who  were 
committed  to  the  almshouse  from  any  other  district  than  that  where 
they  voted  were  not  entitled  to  vote  therein;  receiving  evidence  of 
declarations  of  persons  in  the  country  as  to  their  disquafifications,  and 
^ting  upon  them  where  they  are  corroborated  by  other  evidence  or  a^ 
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clearly  and  satisfactorily  proved,  and  in  all  these  respects  we  take  the 
view  of  the  law  most  favorable  to  contestant;  deducting  also  from  the 
sitting  member  all  votes  cast  by  persons  not  naturalized,  or  not  of  age, 
or  who  had  not  paid  a  tax  or  dwelt  the  required  time  in  the  State, 
but,  on  the  other  hand,  not  sustaining  his  claim  that  persons  who  came 
into  the  district  for  the  purpose  of  working  on  the  raih*oad  can  not 
be  held  to  have  acquired  a  residence  there  unless  they  are  also  shown 
to  have  formed  the  intention  of  remaining  there  permanently  after 
the  work  was  done,  we  find  that  the  contestant  has  railed  to  overcome 
the  sitting  member's  majority  of  101,  above  stated.  In  dealing  with  the 
evidence  as  to  each  of  the  numerous  individuals — 679  in  all — the  com- 
mittee formed  different  conclusions  of  fact  in  some  instances;  but  tak- 
ing the  result  in  every  case  where  the  committee  differed  as  to  the 
facts  most  favorable  to  the  contestant,  it  is  as  above  set  forth. 
The  committee  therefore  recommend  the  accompanying  resolution: 

Resolvedy  That  Benjamin  F.  Meyers  is  entitled  to  retain  the  seat  which  he  now 
holds  from  the  Sixteenth  Congressional  district  of  Pennsylvania. 

The  resolution  was  adopted  by  the  House  without  division;  so  Mr. 
Meyers  retained  the  seat. 
[Smith,  60-68.] 

(7)  NoRRis  V8,  Handley. 

Violence^  intimidation^  and  illegal  r^ection  ofrehims.  Charges  not 
suffidenily  sustained  to  overcome  returned  majority^  and  sitting  member 
retained  the  seat,  • 

Report  by  Mr.  McCrary. 

According  to  the  returns  the  sitting  member  had  a  majority  of  3,142 
votes.  Contestant  charged  that  the  returns  from  a  number  of  pre- 
cincts where  he  had  received  a  majority  had  been  illegally  rejected  by 
State  and  county  canvassing  boards,  and  that  he  had  been  deprived  of 
a  large  number  of  votes  throughout  the  district  by  violence,  intimida- 
tion, and  fraud.  On  this  latter  charge  the  case  turned,  as  the  other 
wrongs  complained  of  did  not  in  any  case  affect  enough  votes  to  over- 
throw the  majority  returned. 

The  law  empowered  the  board  of  county  canvassers  to  throw  out 
precinct  returns  or  portions  of  them  '"  upon  good  and  sufficient  evi- 
dence that  fraud  has  been  perpetrated  or  unlawful  or  wrongful  means 
resorted  to  to  prevent  electors  from  freely  and  fearlessly  casting  their 
ballots;"  this  rejection  ''  to  be  final  unless  appeal  is  taken  within  ten 
days  to  the  probate  court." 

The  committee  held  that  the  fact  that  no  appeal  had  been  taken  to 
the  probate  court  could  not  estop  the  House  from  investigating  the 
legality  of  the  rejection  of  the  votes  or  returns.  Although  the  power 
thus  given  to  the  county  canvassing  board  was  "  extraoroinary,  not  to 
say  dangerous,"  yet  the  action  of  the  board  under  the  statute  must  be 
regarded  as  jt^^'^V/u/y^^^is/c^  correct.  The  boards  had  in  this  case,  how- 
ever, mostly  acted  upon  insufficient  evidence,  and  the  committee  upon 
examination  reversed  most  of  their  decisions.  The  State  board  of 
canvassers  had  thrown  out  the  vote  of  a  countv  because  the  return 

V  

was  signed  by  but  one  of  the  three  county  canvassers.  This  was 
proper  under  the  statute  requiring  it  to  be  signed  by  a  majority;  but 
the  House  has  power  to  go  behind  the  return,  and  the  committee, 
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ii'ciiii  iih  yxumiimtion  of  all  the  evidenco,  counted  the  vote  of  all  hut 
t»iu?  prtH'inrt  of  this  county.  In  two  other  precincts  voters  had  proba- 
Ui\  Uh^ii  ih^privod  of  their  votes  by  deception;  in  one  case  by  being 
loKl  tliHt  tho  supply  of  paper  had  run  out  and  thev  could  not  be  regis- 
ttM*i*d,  Khd  in  the  other  case  by  the  circulation  of  Democratic  tickets 
v>ith  I  he  heading  ''Republican  ticket."  But  in  both  these  cases  the 
i^vidoiHM*  of  the  fmud  was  vague  and  indefinite  and  entirely  failed  to 
hIiow  the  nunil)er  of  votes  affected,  so  no  reined}'  could  be  applied. 

'riu>  evidence  relied  on  to  e^iitablish  intimidation  was  extremely  vague 
and  unsatisfactory,  consisting  almost  solely  of  hearsay  and  general  rep- 
ut4ition.  Not  one  witness  testified  that  he  himself  was  prevented  from 
voting  by  intimidation.  '^There  can  be  no  doubt  that  testimony  of 
this  ehamcter  ought  to  be  held  insuflScient  of  itself  to  establish  the 
fa<'t  of  intimidation.  It  ought  at  least  to  be  corroborated  by  other 
fa<'ts,  such  as  the  unexplain^  failure  of  large  numbers  of  those  alleged 
to  have  Ik^cii  intimidated  to  vote,  before  tne  House  could  safely  act 
upon  iV 

But  considering  the  testimony  without  regard  to  strict  rules  of  law, 
it  clearly  failed  to  sustain  the  cliar^es.  Outrages  were  proved  to  have 
been  committetl  for  the  puipose  of  intimidating  the  f  reedmen,  and  they 
are  ""denounced  as  infamous"  in  the  report;  out  if,  in  spite  of  these 
occurrences,  "'if  the  freedmen  *  *  *  did  in  fact  vote,  this  is  an 
end  of  controversy."     By  comparing  the  number  of  votes  cast  with 

!t  "4^^^®^*  ^^  niales  over  21  in  the  district  as  shown  by  the  census  of 
}:^\^  N  j  ust  taken,  it  appeared  that  88  per  cent  of  the  whole  number  voted. 
Ihis  is  a  larger  proportion  than  is  usually  found  in  peaceable  elections. 
In  a  number  of  precincts  where  a  large  number  oi  negroes,  presum- 
ably Republicans,  lived  no  votes  were  cast  for  Mr.  Norris.  but  this 
was  explained  by  the  fact  that  the  negroes,  for  their  own  protection, 
had  adopted  the  plan  of  gathering  at  one  or  two  precincts  in  each 
county  and  casting  their  entire  vote  there. 

The  committee  presented  a  resolution  declaring  that  W.  A.  Handley 
was  entitled  to  retain  his  seat,  which  was  passed  by  the  House  without 
debate  or  division. 

[Smith,  68-78.] 

(8)  GOODINO  vs.  W11.SON. 

U)i(yffi('^lal  recounts;  illegal  vot-es.  Majority  report  in  favor  of  sit- 
thuj  member;  tnhortty  report  In  fa-ror  of  eonte^tant.  Sitting  meinher 
reiahied  the  seat. 

Majority  report  by  Mr.  Perr}",  minority  report  by  Mr.  Arthur. 

On  the  face  of  the  returns  the  sitting  member  had  a  majority  of  4 
votes. 

Contestant  charged  (1)  that  the  election  officers  in  a  number  of  pre- 
cincts giving  a  majority  for  contestee  were  not  qualified;  (itt  that  mis- 
takes were  made  to  the  disadvantage  of  contestant  in  the  oflScial  count 
in  seveml  precincts,  as  shown  by  subsequent  counts  of  the  ballots;  and 
(3)  illegal  votes. 

Contestee  replied  (1)  that  the  election  officers  were  not  qualified  in 
at  least  an  equal  numl)er  of  precincts  giving  a  majority  for  the  con- 
testant; (2)  that  the  recounts  by  which  mistakes  were  sought,  to  l>e 
shown  were  unofficial  and  made  under  such  circumstances  as  not  to  be 
trustworthy;  and  (3)  that  illegal  votes  were  cast  for  contestant    Other 
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auestions  of  irregularity  and  illegality  were  raised  by  both  sides,  but 
id  not  enter  into  the  determination  of  the  result. 
The  first  specification  above  was  abandoned  by  both  sides;  under  the 
third,  taking  the  statement  of  results  given  in  the  minority  report 
most  favorable  to  contestant,  contestee  would  still  have  a  majoritj?^  of 
2  votes;  so  the  case  turned  on  the  second  point,  whether  the  official 
count  was  to  be  set  aside  and  the  results  of  suDsequent  unofficial  counts 
accepted  in  its  stead.  The  majority  report  called  attention  to  the  fact 
that  no  person  had  ever  been  deprived  of  his  seat  in  the  House  by  the 
result  of  subsequent  unofficial  counts,  though  there  were  some  cases 
in  which  it  was  stated  that  under  some  circumstances  such  counts  might 
be  accepted.^ 

The  conditions  under  which  a  recount  could  be  accepted  were  thus 
stated  in  the  majority  report: 

On  principle  it  would  seem  that  if  such  a  thine  were,  in  the  absence  of  fraud  in  the 
official  count,  in  any  case  admissible,  it  should  be  permitted  only  when  the  ballot 
boxes  had  been  so  kept  as  to  be  conclusive  of  the  identity  of  the  ballots  and  when 
the  sube^uent  count  was  made  with  safeguards  equivalent  to  those  provided  by  law. 

To  these  two  conditions  J  udge  McCrarv,  in  the  debate,  added  a  third, 
that  it  should  affirmatively  appear  that  the  boxes  have  been  preserved 
by  the  officers  required  by  the  State  law  to  preserve  them  and  in  a  man- 
ner in  all  respects  in  strict  compliance  with  tnat  law.  The  doctrine  of  the 
minority,  as  brought  out  more  clearly  in  the  debate  than  in  the  report, 
was  substantially  as  follows:  The  official  count  \s priina  facie  correct, 
but  it  may  be  overthrown  by  evidence,  especiallv  when  there  are  cir- 
cumstances indicating  the  probability  of  a  mistake.  A  recount  prop- 
erly conducted  is  sucn  eviaence,  and  there  is  no  presumption  of  irnud 
in  such  a  recount  or  in  the  keeping  of  the  ballots  previous  to  it.  To 
establish  such  presumption  of  fraud  the  party  denying  the  correctness 
of  the  recount  must  show  circumstances  indicating  not  merely  that 
fraud  could  have  been  committed,  but  that  there  was  at  least  a  proba- 
bility that  it  actually  was  committed. 

Applying  the  law  as  laid  down  by  the  majority  to  the  facts  in  this 
case,  none  of  the  recounts  could  be  accepted.  In  no  case  was  the  bal- 
lot box  preser\'ed  by  the  officer  in  whose  custody  the  law  placed  it, 
and  in  each  case  it  was  so  preserved  that  it  could  easily  have  been  tam- 
pered with,  though  in  only  one  case  was  there  anv  evidence  in  any  way 
mdicating  that  it  had  been  tampered  with.  In  tnat  case  the  ballot  box 
had  an  imperfect  lock.  It  was  twice  found  open  and  the  tally  sheets 
in  some  way  disappeared  from  it.  In  another  case  the  recount  was 
made  by  the  inspector.  He  had  forgotten  what  its  result  was,  but 
told  several  people  at  the  time,  who  swear  to  what  he  told  them.  He 
swears  that  he  supposes  they  testified  correctly,  but  that  he  believes 
the  official  count  was  the  correct  one.  In  another  case  there  were 
three  unofficial  counts,  all  differing  from  each  other  and  from  the  offi- 
cial count.  The  official  count  was  carefully  made.  In  another  case 
there  were  two  unofficial  counts,  one  made  by  the  officer  in  charge  of 
the  box,  sustaining  the  official  count,  and  the  other  made  by  a  friend 
of  contestant,  after  the  box  had  left  the  custody  of  the  officer  in  charge 
of  it,  showing  a  gain  of  2  votes  for  contestant.  The  only  other  case  is 
more  interesting.     The  law  required  two  tally  sheets  to  be  kept,  one 

*  Since  that  time,  however,  at  least  one  person  has  been  deprived  of  his  seat  upon 
sucli  evidence.     English  vs.  Peelle,  48th  Congress,  Mobley,  171. 
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to  be  filed  with  the  clerk  of  the  court,  the  other  to  be  kept  in  the  ballot 
box.  Two  certified  copies  of  the  tally  sheet  in  the  clerk's  office  showed 
three  marks  (thus  ///),  apparently  counted,  like  the  other  sets  of  marks 
(thus  fHj)^  as  5.  The  other  tally  sheet  was  not  produced,  and  seems  to 
have  disappeared  from  the  ballot  box.  The  only  witness  called  testi- 
fied somewnat  vaguely  that  both  tally  sheets  were  alike.  The  official 
count  was  in  accordance  with  the  footing  of  the  tally  sheet  in  evidence, 
giving  2  more  votes  for  eontestee  than  the  number  of  marks  after  his 
name  on  the  tally  sheet.  The  ballots  were  not  produced,  or  examined 
by  anyone,  and  the  officer  of  election  who  first  noticed  the  peculiarity 
of  the  tally  sheet  (some  tune  after  the  election)  was  not  called.  The 
committee  said: 

It  is  clear  that  if  there  was  a  mistake  it  could  have  been,  and  should  have  been, 
better  proved. 

All  these  recounts  were  accepted  by  the  minority  in  their  report, 
but  the  circumstances  were  not  detailed  or  arguments  given.  They 
were  all  rejected  by  the  majority.  The  majority  found  fliat  of  the  35 
illegal  votes  charged  to  have  been  cast  for  eontestee  4  were  illegal  and 
of  the  28  chargecf  to  have  been  cast  for  contestant  8  were  illegal.  The 
minority  f ouna  9  illegal  votes  for  eontestee  and  7  for  contestant.  Two 
votes  counted  for  eontestee  were  ballots  bearing  simply  the  name 
''Wilson."  They  were  counted  by  the  majority  and  rejected  by  the 
minority.  The  return  from  one  precinct  giving  89  majority  for  con- 
testant was  not  certified,  and  the  testimony  relied  on  to  establish  the 
vote  was  not  technically  admissible,  but  the  vote  was  counted  in  both 
reports. 

After  some  debate,  the  resolutions  proposed  by  the  minority  were 
rejected  by  a  vote  of  64  to  105,  and  tnat  presented  by  the  majority 
adopted  without  division. 

[Smith,  79-88.] 


(9)  Burleigh  and  Spink  vs.  Armstrong. 

IlU^al  votes.  Elections  held  on  railitary  -and  Indian  reservations. 
Sitting  Delegate  retained  the  seat. 

Report  by  Mr.  Merrick. 

The  vote  as  returned  was:  Spink,  1,023;  Burleigh  1,102;  Armstrong, 
1,198.  Contestants  alleged  that  the  elections  held  on  military  and 
Indian  reservations  were  illegal,  and  that  large  numbers  ot  votes  of 
Indians  and  nonresidents  had  been  cast.  The  law  organizing  the  Terri- 
tory of  Dakota  provided  that  the  territory  which  by  treaties  with  Indian 
tribes  was  not  to  be  made  part  of  any  State  or  l^erritory  without  the 
consent  of  those  tribes  should  not  become  apart  of  the  'rerritory  until 
the  consent  of  the  tril)es  was  obtained. 

It  is  (|uite  apparent  from  the  terms  of  this  organic  act  that  it  was  not  competent 
for  the  authonties  of  the  Territory  to  hold  an  election  or  exercise  any  other  juriatlic- 
tional  act  witliin  any  part  of  the  Indian  reservation. 

The  votes  cast  in  these  reservations  were  excluded. 

But  with  rejjard  to  the  election  held  within  the  military  reservations  of  Fort  Sully 
and  Fort  Randall  (or  the  Ellis  precinct),  the  committee  have  reat^heil  the  conclusion 
that  there  is  nothing  in  the  terms  of  the  organic  act  nor  in  the  general  policy  of  the 
law  forbidding  an  election  to  l)e  held  at  such  places,  The  contestants  have  insisted 
that  the  rule  w'hich  disqualifies  persons  from  voting  within  any  State  who  reside 
within  forta  or  other  territory  to  which  the  title  and  jurisdiction  has  been  ceded 
by  the  State  to  the  Federal  Goveinmeiit  applies  to  the  military  reservations  which 
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have  been  designated  by  the  Executive  within  the  Territories  belonging  to  the 
United  States.  But  forasmuch  as  there  is  no  conflict  of  sovereignty  TOtween  the 
(lovemment  and  the  Territory,  and  the  latter  holds  all  its  jurisdiction  and  subordi- 
nation to  the  controlling  jKJwer  of  Congress,  and  the  military  reservations  are  not  per- 
nianentlv  severed  from  the  body  of  the  public  lands,  but  are  simply  set  apart  and 
withhela  from  private  ownership  by  an  Executive  order  to  the  CJommissioner  of  the 
Land  Office,  and  may  Ije  and  often  are  restored  to  the  common  stock  of  the  public 
domain  when  the  occasion  for  their  temporary  occupancy  has  ceased  at  the  pleasure 
of  Congress,  and  which  requires  no  concurrent  act  of  any  State  authority  to  give 
it  efficacy,  the  residents  upon  such  reservations,  although  abiding  thereon  by  the 
mere  sufferance  of  the  United  States  authorities,  do  not  in  any  just  sense  cease  to  be 
inhabitants  or  residents  of  the  Territory  within  which  such  military  reservation  may 
be  situated. 

A  large  number  of  illegal  votes  were  charged  to  have  been  and  prob- 
ably were  cast,  as  was  to  have  been  expected  from  the  condition  of  any 
frontier  country.  But  so  far  as  appears  they  were  not  cast  for  one 
candidate  more  than  another.  There  was  nothing  connecting  any  of  the 
candidates  with  procuring  them  to  be  cast,  and  deducting  all  in  regard 
to  which  there  was  definite  proof,  the  sitting  member  still  had  a  majority. 
The  House  concurred  in  the  opinion  of  the  committee  without  division. 

[Smith,  89-91.] 

(10)  GiDDiNGS  V8.  Clark. 

Application  of  sitting  meimiher  for  further  time  refused.  Decision 
of  the  State  canvassing  board  rejecthig  ret/wms  reviewed^  a/nd  votes 
restored  when  sustained  by  evidence.     Seai>  given  to  contestant. 

Report  by  Mr.  McCrary. 

The  sitting  member  had  been  given  the  seat  by  the  action  of  the 
State  canvassing  board  of  Texas  m  rejecting  the  votes  of  a  number  of 
precincts  and  counties  and  of  the  House  in  deciding  the  certificate  of  the 
governor  to  be  prima  facte  evidence  of  the  right  to  the  seat.  (See  case 
of  W.  T.  Clark,  aiite^  y,  263.)  After  notice  of  contest  and  answer 
had  been  served  the  House,  in  pursuance  of  an  agreement  between 
the  parties,  ordered  that  the  sixt\'  davs  allowed  by  law  for  taking  tes- 
timony should  commence  to  run  on  February  1, 1872.  The  contestant 
took  testimony  diligently  within  the  time,  but  the  contestee  took  no 
testimony  at  all,  and,  nearly  a  month  after  the  time  for  taking  testi- 
mony had  expired,  came  before  the  committee  with  an  application  to 
have  the  time  extended.  This  application  was  aceompanied  by  the 
affidavits  of  the  sitting  member  and  other  persons,  settmg  forth  that 
a  combination  had  been  formed  among  tne  friends  of  contestant  to 
indict  the  officers  of  election  and  other  persons  who  would  be  needed 
as  witnesses  by  the  contestee  and  by  this  system  of  persecution  to 
prevent  them  from  testifying.  It  was  asserted  that  numerous  indict- 
ments had  been  found,  which  produced  a  feeling  of  alarm  in  the  dis- 
trict, but  that  a  better  state  of  feeling  now  prevailed,  and  if  time 
were  granted  testimony  could  now  be  taken.  The  affidavits  were 
exceedingly  vague  and  general,  dealing  with  conclusions  and  opinions 
rather  than  with  specific  facts.  The  committee  unanimously  decided 
that  the  application  ought  to  be  refused,  giving  six  reasons  for  their 
opinion.     Tne  first  one  is  as  follows: 

1.  It  must  be  >)ome  in  mind  that  the  party  now  asking  an  extension  is  the  sitting 
member.  He  is  now,  and  has  been  during  a  large  part  of  the  term,  exercising  the 
functions  and  receiving  the  emoluments  oi  the  omee  in  question.  In  a  litigation  of 
this  character  the  thin^  in  controversy  grows  daily  less  and  does  not,  as  in  most 
ordinary  lawsuits,  remain  intact,  to  l>e  recovered  by  the  successful  party  ia  tba^aji. 
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In  this  i>articular  case  the  extension  asketl  for  would  be  very  nearly  equivalent  to  a 
final  (leinsion  of  the  i««e  in  favor  of  the  Hitting  nieml>er  uix>n  the  merits.  We  are 
now  near  the  cloee  of  the  second  session  of  the  Congress.  If  the  parties  are  to  be 
sent  l)ack  to  Texas  to  take  further  testimony,  of  course  no  further  action  can  be 
taken  until  the  opening  of  the  third  and  last  session,  which  is  of  but  ninety  days' 
duration,  and  would  l)e  necessarily  far  spent  l)efore  a  final  decision  could  be  reached. 
It  does  not  follow  from  these  considerations  that  a  sitting  member  can  in  no  case  be 
allowed  an  extension  after  the  time  allowed  by  law  for  taking  testimony  expires, 
but  your  committee  think  it  does  follow  that  no  such  extension  should  ever  be 
granted  to  a  sitting  memlxir  unless  it  clearly  appears  that  by  the  exercise  of  freat 
diligenci^  he  has  l)een  unable  to  procure  his  testimony,  and  that  he  is  able,  if  an 
extension  Ijc  granted,  to  obtain  such  material  evidence  as  will  establish  his  right  to 
the  seat,  or  that  bv  reason  of  the  fault  or  misconduct  of  the  contestant  he  has  been 
unable  to  prepare  his  case. 

The  other  five  reasons  given  are,  in  substance:  (2)  The  affidavits  do 
not  state  facts  from  whicn  it  can  reasonably  be  inferred  that  the  sit- 
ting member  could  not,  by  an  exercise  of  due  diligence,  have  taken 
his  testimony.  The  opinion  of  the  affiants  is  that  certain  indictments 
were  malicious;  but  no  facts  are  given  to  support  the  conclusion,  and 
even  if  it  be  taken  as  true,  it  is  not  asserted  tnat  any  of  the  witnesses 
were  imprisoned  or  otherwise  olaced  beyond  the  reach  of  subpoena. 
(3)  There  is  no  evidence  that  the  sitting  member,  by  the  issuance  of 
subpceniis  or  notices  to  take  testimony  or  otherwise,  made  a  single 
attempt  to  take  te^stimony.  (4)  The  af&diivits  state  that  a  better  state 
of  feeling  now  exists,  but  not  a  single  witness  claims  that  he  himself 
was  fonnerly  afraid  to  testify  and  is  now  willing.  If  the  better  state 
of  feeling  does  exist,  such  affidavits  could  and  should  have  been  pro- 
cured. (5)  Of  the  twenty-four  counties  in  the  district,  it  is  only 
charged  that  fear  prevailecl  in  five.  Testimony  might  have  been  taken 
in  otners,  the  law  permitting  it  to  be  taken  anywhere  in  the  district. 
(6)  "The  affidavits  relied  upon  are  fatally  defective  in  this,  that  thev 
do  not  state  the  names  of  the  witnesses  whose  testimony  is  wantea, 
nor  the  particular  facts  which  (jan  be  proven  by  their  testimony." 

Proceeding,  then,  to  the  examination  of  the  case  upon  the  testimony 
in  eviden(»e  and  treating  the  rejection  of  returns  by  the  State  officers 
as  presumptively  correct,  it  appeared  that  the  vote  of  Bosque  County 
had  been  rejected  because  "  no  official  returns  were  received."  But 
manifestly  some  sort  of  returns  were  received,  and,  as  nearly  as  could 
\w  inferred  from  the  evidence,  the  irregularity  in  them  was  that  they 
were  certified  by  a  registrar  who  had  been  removed  shortly  before  the 
election,  but  who,  not  being  notified  of  his  removal;  and  his  successor 
not  having  qualified,  had  continued  to  act  under  color  of  authority 
and  at  least  as  officer  (h'  factn.  His  official  acts  affecting  third  parties 
and  the  public  would  be  held  valid,  and  in  addition  there  was  full 
proof  in  the  record  both  of  the  legality  of  the  election  and  of  the  vote 
actually  cast. 

The  vote  of  Brazos  County  had  been  thrown  out  because  the  ballots 
had  been  num))ered  in  violation  of  the  stiitute.  But,  as  the  statute 
affixed  a  penalty  for  marking  the  ballot  and  did  not  declare  that  the 
ballot  shall  be  thrown  out,  and  as  the  construction  put  on  the  statute 
bv  the  St'ite  officers  would  enable  the  officers  of  election  to  disfmn- 
chise  legjil  voters,  the  committee  were  of  the  opinion  that  the  votes 
ought  to  be  received. 

In  Washington  County  there  had  been  two  boxes,  one  used  chiefly 
by  white  men,  the  other  chicfl}'  by  colored.  The  State  officers  had 
rejected  the  ''  white  man's  box"  on  the  ground  that  the  law  did  not  adroit 
of  two  boxes,  and  that  this  box  was  not  presided  over  by  even  one 
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lawful  officer.  But  the  testimony  showed  that  the  two  boxes  were  at 
different  windows  in  the  same  room,  both  equally  in  or  out  of  the 
custody  of  the  election  officers;  the  vote  was  so  large  that  two  l)oxes 
were  a  practical  necessity  and  had  been  customary;  white  men  voted 
chiefly,  but  not  exclusively,  at  one  box  and  colored  at  the  other,  as  a 
matter  of  convenience;  but  at  least  once  during  the  day  the  boxes  were 
changed  and  each  put  in  the  window  where  the  other  had  been. 
Under  these  circumstances  the  boxes  must  stand  or  fall  together,  and 
in  either  case,  whether  the  whole  vote  of  the  county  l)e  counted  or 
rejected  and  regardless  of  how  the  other  questions  in  the  case  were 
decided,  the  contestant  had  a  majority. 

In  Limestone  County  a  large  part  of  the  colored  vote  failed  to  be 
cast.  The  town  where  the  election  was  held  was  occupied  by  an  armed 
and  organized  force.  Pickets  were  stationed  on  all  tne  rosuis  leading 
to  the  town,  and  no  person  was  allowed  to  enter  without  a  pass.  The 
witnesses  asserted  that  votei's  were  allowed  to  come  and  go  in  peace, 
and  that  the  negroes  were  urged  to  vote;  but  they  did  not  vote,  and 
the  committee  said: 

It  is  clear  that  thev  abstained  from  doing  so  for  reasons  which  most  men  would 
consider  good  and  sufficient. 

In  Hill  County  one  of  the  clerks  of  the  election  swore  that,  with 
the  connivance  of  the  registrar,  he  abstracted  300  Democratic  ballots 
from  the  1k)x  and  substituted  Republican  ballots.  As  the  previous 
questions  discussed  were  decisive  of  the  case,  the  committee  dia  not  dis- 
cuss the  credibility  of  this  testimony  or  the  other  questions  raised, 
but  submitted  resolutions  declaring  that  Mr.  Clark  was  not,  and  Mr. 
Giddings  was,  entitled  to  the  seat.  The  House  adopted  the  resolutions 
without  division,  and  Mr.  Giddings  was  sworn  in. 

[Smith,  91-98.] 

(11)  McKissiCK  vs,  Wallace. 

Frwxtd  and  irreguluritie^.  Testimony  inmifficient^  and  sitting  member 
retained  the  seat. 

Report  by  Mr.  Hazelton. 

The  sitting  member  received  a  majority  of  3,304  votes  on  the  face 
of  the  returns.  Contestant  charged  irregularities  and  frauds,  but  his 
testimony  was  almost  entireh'  hearsay  and  dealt  in  generalities.  The 
committee  decided  that  it  wjis  entirely  insufficient  to  sustain  the  alle- 
gations and  was  not  sufficiently  definite  and  tangible  to  warrant  any 
action  on  the  part  of  the  committee  assailing  the  apparent  or  prima 
facie  right  of  the  contestee  to  the  seat.  In  regard  to  the  South  Caro- 
lina election  law,  approved  March  1,  1870,  the  committee  said: 

The  law  under  which  the  election  was  held  seems  to  be  well  calculated  to  cover 
if  not  to  encourage  fraud,  inasmuch  as  it  neither  requires  rej^istration  of  the  voters 
nor  a  public  canvass  of  the  votes  at  the  close  of  the  polls,  but  allows  the  managers  of 
each  precinct,  or  one  of  them,  to  retain  possession  of  the  boxes  containing  the  bal- 
lots uncounted  for  three  days,  at  the  encl  of  which  time  they  are  required  to  deliver 
them  over  to  the  commissioners  of  election  for  their  county,  together  with  the  poll 
list,  and  these  latter  offices  may  retain  the  boxes  for  ten  days  longer  before  making 
the  canvass.  But  the  conmiittee,  having  no  power  over  this  Taw,  must  content 
itself  with  simply  calling  attention  to  it. 

The  committee  were  unanimous  in  their  decision,  and  the  House 
passed  the  resolution  presented,  declaring  Alexander  S.  Wallace 
entitled  to  the  seat  without  division. 

[Smith,  98,  99.] 
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(12)  liowEN  7w.  De  Large. 

Fraufh  and  irregid/iritles,  huxmvpatible  office.  Bribery  hy  cmi- 
U'Mtiint,     Seat  declared  vacant. 

Report  by  Mr.  Hoar. 

The  ca.se  c^aine  l^efore  the  committee  at  the  second  session,  but  the 
sitting  meml)er  asked  for  further  time  on  the  ground  that  his  counsel 
had  possession  of  the  testimony  and  refused  to  surrender  it,  having 
been  brilwd  by  the  contestant  to  act  for  him.  The  allegation  was 
proved  to  the  satisfaction  of  the  committee,  and  Mr.  De  Large  was 
given  further  time  to  take  his  testimony.  Part  of  the  committee  were 
of  the  opinion  that  the  act  of  the  contestant  was  sufficient  to  justify  a 
n^fusal  to  i>ermit  him  to  proceed  with  the  contest. 

When  the  testimony.had  been  taken,  it  appeared  that  the  contestant 
had  since  the  beginning  of  the  (^/ongress  held  and  performed  the 
duties  of  two  offaces  in  South  Carohna,  each  of  which  was,  by  the 
iMnstitution  of  the  State  and  in  the  nature  of  things,  incompatible 
with  the  otiicc  of  Representative  in  Congress.  The  irregularities 
shown  by  the  testimony  were  so  great  that  it  was  impossible  to  deter- 
mine who  was  elected,  and  the  committee  unanimously  recommended 
that  the  s(»at  l>e  declared  vacant.  The  House  concurred  without 
division. 

[Smith,  im,  lOO.J 

(13)  NiBLACK  vs.  Walls. 

Fr^md^  hitimidutum^  and  irregularities.     Seat  given  to  emUest^xnt, 

UeiH)rt  by  Mr.  McCrary. 

Aoeonling  to  all  the  county  returns,  contestant  received  a  majority 
\\'(  P»>1*  votes.  But  the  State  canvassers  rejected  the  returns  from 
\HMin(ies  giving  a  vote  of  1,604  for  Niblack  and  783  for  Walls,  and  thus 
tiwnided  the  certificate  to  Walls  by  a  majority  of  629.  The  sitting 
lueniber  conceded  that  part  of  these  counties  were  rejected  for  tech- 
\\W\\\  nMisons  and  should  be  counted,  but  asserted  that  three  of  them 
xwM-^^  properly  rejected  and  that  a  number  of  precincts  in  addition 
\\\\\^{  i»e  rejected  or  additional  votes  counted  for  him  on  account  of 
\  <olence  and  intimidation. 

In  tht»  first  of  the  three  counties  thus  remaining  in  controversy  it 
^l^^^MlnM^  that  the  county  canvassers  had  rejected  three  of  the  five 
fcvH^vlncts.  Proof  was  furnished  of  the  vote  in  the  three  rejected 
|m^\  tncts,  and  contestjint  conceded  that  they  should  be  counted.  No 
k^AH>r  of  the  vote  in  one  of  the  other  precincts  was  furnished,  and  in 
iho  i^Muaining  one  the  proof  was  that  at  least  42  votes  had  been  cast 
Iw  Hitting  member,  while  none  had  been  returned  for  him. 

\\\  the  second  county  the  returns  had  been  rejected  l)ecAuse  they 
\v\M^^  not  made  out  in  duplicate,  nor  forwarded  within  the  time  required 
b.v  l«\\\  and  ])ecause,  instead  of  having  been  sealed  and  forwai'ded  by 
uiHl)  to  the  governor,  they  had  been  sent  to  contestant  by  a  messenger, 
oivMod  by  another,  and  by  him  delivered  to  the  gov^ernor.  The  first 
onjiH^ion  was  considered  us  immaterial,  as  the  only  difference  between 
t«h\>  vinplicate  returns  was  the  date,  but  to  overcome  the  second  the 
cuuMutttee  caused  the  testimony  of  two  of  the  three  county  canvassers 
tv  \m^  procured.  They  identified  thC;. copies  of  the  returns  in  evidence 
H(L  ^\\\^  correct  copies  of  those  forwarded  by  them,  and  the  committee 
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In  the  third  county  the  return  was  signed  by  but  one  of  the  three 
canvassing  officers.  Although  opportunity  was  given,  as  in  the  pre- 
vious case,  to  cure  the  defect  or  establish  the  vote  by  testimony,  none 
had  been  taken,  and  the  committee  did  not  count  the  vote. 

In  Gadsen  County  it  was  shown  that  there  was  an  organized  eflfort 
on  the  part  of  friends  of  contestant  to  prevent  a  full  vote  being  given 
for  the  contestee.  There  was  a  show  of  violence  and  deadlv  weapons 
at  the  polls,  and  a  crowding  around  the  windows  to  keep  tne  colored 
voters  from  reaching  it.  Twenty-nine  voters  swore  that  they  had 
attempted  to  vote  for  contestant,  but  were  prevented,  and  the  com- 
mittee added  their  votes  te  his  poll. 

In  two  other  cases  there  were  disturbances  at  the  polls,  alleged  to 
have  been  for  the  purpose  of  intimidating  voters,  but  there  was  no 
definite  proof  how  many  or  what  persons  were  intimidated,  and  by 
reference  to  the  census  of  1870,  just  taken,  it  appeared  that  there  was 
a  veiy  full  vote.  The  committee  declined  to  reject  the  vote  of  these 
precincts.  The  vote  of  three  other  precincts  rejected  by  county  can- 
vassers was  proved  aliunde  and  counted  bv  the  committee.  Restoring 
all  these  votes,  a  majority  of  137  votes  is  sliown  for  Mr.  Niblack.  The 
conmiittee  unanimously  reconunended  that  he  be  given  the  seat,  and 
the  House  concurred. 

[Smith,  101-106.] 

(14)  J:  Hale  Sypher, 

Charges  offra/ud.     Case  not  investigated  for  lack  of  time. 

Report  bv  Mr.  McCrary. 

It  was  alleged  that  in  the  testimony  taken  before  the  Senate  Com- 
mittee on  Privileges  and  Elections  tnere  were  indications  that  Mr. 
Sypher  had  fraudulently  procured  his  election.  A  resolution  passed 
the  House  directing  the  Committee  on  Elections  to  inquire  into  the 
matter,  but  as  most  of  the  witnesses  were  in  Louisiana,  and  the  reso- 
lution did  not  come  before  the  committee  until  within  seven  days  of 
the  expiration  of  the  Congress,  there  was  no  time  to  procure  testimony, 
and  the  committee  asked  to  be  discharged  from  further  consideration 
of  the  case.     The  House  concurred. 

[Smith,  107.J 
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Cmnmittee  mi  El<fCtioiiH, 

\\\\  Smith,  Now  York,  Mr.  Harrison,  Tennessee, 

Thomas,  North  Carolina,  Hyde,  Missouri, 

llAy.Ki*Tt>N,  Wisconsin,  Spear,  Pennsylvania, 

'rt>oo,  IVnnsvIvania,  Lamar,  Mississippi, 

PiKK,  Now  Ifainpsliire,  Crossland,  Kentucky, 

Mr.  Robinson,  Ohio. 

Cases. 

(!)  tlohn  tl.  Davis  "os.  Benjamin  Wilson;  J.  Mai*sha]l  Hagans  vs. 
lUuguihin  F.  Martin,  West  Virqhiia. 
^^'i  Thonuis  M.  Gunter  vs.  W.  W.  Wilshire  (two  cases),  Arkansas. 
X^)  An(ln»w  Sloan  vh.  Morgan  Rawls,  Georgia, 
[•4)  tlohn  M.  Burns  m.  John  D.  Young,  Kentucky. 
(M  ( hH>rgo  U.  Maxw^ell  vs.  George  Q.  Cannon,  Utah  Territory. 
(<»)  tlohn  M.  Bradley  vh.  Win.  J.  Hvncs,  Arkansas. 
(7)  ( f  tMirgo  A.  Sheridan  vs.  P.  B.  S.  l^inchback  (two  cases),  Lomsiana. 
(^4)  Marcus  L.  Bell  vs.  O.  P.  Snvder,  Arkansas. 
00  (nH)rgo  Q.  Cannon,  Utah  Terrltoi^. 
(•o)  hurien  C.  Gause  vs.  Asa  Hodges,  Arkansas. 
(H)  Ktlinghani  Lawrence  vh.  J.  Hale  Sypher,  Ixnmiana. 

Tht^  (|U(^stion  of  providing  a  way  for  deciding  contests  in  the  election 
i»f  Prt^sidtMit  and  Vice-President  was  also  referred  to  the  committee 
ami  rtNported  on. 

(I)  Davis  vh.  Wilson  and  Hagans  vs.  Martin. 
L<yal  t!mr  for  Jiolding  Congressimml  election  in  West  Virginia.     A 


K<MM)rts  by  Mr.  Smith,  Mr.  Todd,  Mr.  Harrison,  Mr.  Spear,  and  Mr. 
ila/oiton. 


-      r. , . township , 

and  niouihers  of  the  legislature  '  was  fixed  on  that  day,  and  in  a  sepa- 
niU*  section  it  was  specified  that  ''at  the  said  elections  ♦  *  ♦  there 
sliall  1)0  elected,"  among  other  things,  Rf'jyresentaii/oes  in  Congress^ 
every  second  year. 
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The  new  constitution,  submitted  to  the  people  for  ratification  on 
August  22,  1872,  provided: 

The  general  elections  of  State  and  coanty  officers  and  members  of  the  legislature 
shall  be  held  on  the  second  Tuesday  of  October,  until  otherwise  provided  by  law. 

But  the  constitution  also  provided  that  it  should  be  submitted  to  the 
people  for  ratification  on  th^  foiirth  Thursday  of  August^  1872,  at  an 
election  to  be  held  by  the  officers  authorized  to  hold  general  elections, 
and — 

On  the  same  day,  *  *  *  elections  shall  be  held  at  the  several  places  of  voting 
in  each  county  for  senators  and  members  of  the  house  of  delegates,  and  all  officers, 
executive,  judicial,  county,  or  district,  required  by  this  constitution  to  be  elected  by 
the  people. 

These  elections  were  to  be  of  no  eflfect  unless  the  constitution  was 
ratified,  but  if  it  was  ratified  the  constitution  was  to  be  of  full  eflfect 
from  and  including  the  day  on  which  it  was  ratified.  The  election  was 
held,  the  constitution  ratified,  and  a  fuH  State  ticket  elected,  and  in 
two  districts  Congressional  elections  were  also  held  and  Messrs.  Davis 
and  Hagans  elected.  On  the  fourth  Thursday  in  October  elections 
were  also  held  in  all  the  districts,  and  Messrs.  Wilson,  Martin,  and 
Hereford  elected. '  Mr.  Hereford  received  a  certificate  and  took  his 
seat  without  opposition.  The  governor  issued  certificates  to  Messrs. 
Davis  and  Hagans,  certifying  that  they  were  elected,  provided  the 
fourth  Thursday  of  August  was  the  legal  day  of  election,  and  to 
Messrs.  Wilson  and  Martin  like  credentials,  certifying  that  they  were 
elected,  provided  the  fourth  Thursday  of  October  was  the  legal  day. 
Subsequently,  under  an  act  of  the  legislature,  formal  certificates  were 
given  to  Messrs.  Wilson  and  Martin.  The  House  refused  to  admit 
either  candidates  on  their  certificates,  and  referred  their  credentials  to 
the  Conunittee  on  Elections. 

The  case  turned  on  the  construction  to  be  given  the  provisions  of 
the  code  and  constitution  above  referred  to;  the  argument  can  not 
be  properly  given  without  going  more  into  detail  than  is  possible  in  a 
brief  outline.     There  were  three  opinions  presented  and  strongly  sup- 

Sorted — one  that  the  election  was  properly  held  on  the  fourth  Thurs- 
ay  in  August,  another  that  it  was  properly  held  on  the  fourth 
Thui^sday  in  October,  and  another  that  it  should  have  been  held  on 
the  second  Tuesday  in  October,  the  date  fixed  by  the  new  constitu- 
tion for  holding  '"general  elections'"  in  the  future.  In  the  last  case 
none  of  the  claimants  would  be  entitled  to  the  seats.  A  majority  of 
the  committee,  consisting  of  Messrs.  Smith,  Thomas,  Crossland,  Speer, 
and  Lamar,  supported  the  October  election.  Mr.  Todd  was  of  the 
same  opinion  on  the  testimony  presented,  but  believed  that  the  Octo- 
ber election  should  have  been  inquired  into  to  see  if  it  was  not  void  on 
account  of  the  lightness  of  the  vote  and  irregularities.  Messrs.  Har- 
rison and  Hyde  did  not  consider  either  election  valid.  Messrs.  Speer, 
Lamar,  and  Crossland,  who  signed  the  majority  report,  submitted  a 
separate  report,  setting  forth  more  fully  the  reasons  for  their  views. 
Messrs.  Hazelton  and  Tiobinson  supported  the  August  election.  After 
several  days'  debate  the  resolutions  submitted  by  Messrs.  Hazelton 
and  Robinson  were  adopted  by  a  vote  of  134  to  82,  and  Messrs.  Davis 
and  Hagans  were  sworn  in. 

The  contention  of  those  who  supported  the  October  election  was  that 
it  was  not  in  an}^  case  competent  for  the  constitutional  convention  to 
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fix  the  day  of  the  CongresHional  election  at  a  day  other  than  that  fixed 
by  the  legislature,  nor  was  it  competent  for  the  legislature  to  pre- 
scribe the  date  by  fixing  it  on  an  "occasion,"  the  time  of  which 
occasion  might  be  chang^  by  another  authority  than  the  legislature. 
Therefore  the  legislature  in  providing  that  members  of  Congress  should 
be  elected  at  a  general  election  which  was  fixed  for  a  certain  day  must 
have  intended  to  fix  the  Congressional  election  on  that  day,  and  not 
merely  to  attach  it  to  the  general  election,  to  be  held  on  whatever  day 
subsequent  changes  in  thelaw  might  fix  that  election.  It  must  reno^in 
on  the  fourth  Thursday  in  October  until  the  legislature  should  pre- 
scribe another  day.  Aloreover,  the  election  held  on  the  fourth  Thurs- 
day in  August,  1872,  was  not  a  general  election,  for,  although  State 
and  county  officers  and  members  of  the  legislature  were  elected  at  it, 
it  was  a  special  election  held  for  a  special  purpose,  at  a  special  time. 
Representatives  in  Congress  were  not  expressly  or  by  necessary 
implication  included  in  the  officers  to  be  voted  for  at  it. 

Those  who  favored  the  August  election  held  that  the  Congressional 
election  had  been  made  a  part  of  the  *' general  election,"  and  must  be 
held  at  whatever  time  the  general  election  was  held.  The  election  in 
August,  1872,  was  a  general  election,  though  not  held  at  the  time  set 
for  the  general  election  in  subsequent  years,  because  it  was  held  by 
the  same  officers,  and  the  same  officers  were  to  be  elected  at  it  as  in 
the  future  at  the  genei'al  elections. 

Those  who  advocated  ordering  a  new  election  held  that  the  August 
election  in  1872  was  a  special  election;  that  the  Congressional  election 
could  not  legally  be  separated  from  the  "  general  election,"  and  as, 
under  the  constitution  mtified  August 22, 1872,  the  '"general  election  " 
was  thereafter  to  be  held  on  the  second  Tuesday  in  October,  the  Con- 
gressional election  should  have  been  held  on  that  day,  although  all  the 
other  officers  ordinarily  elected  at  a  general  election  had,  in  this  year, 
alreadv  been  elected  at  the  special  election  in  August. 

[Smith,  108-130.] 

(2)    GUNTER  /'^.  WiLSHIRE. 

Prima  fucle  eaM\  JSu^fficiency  of  abstract  of  votes  certified  hy  the  aov- 
enior,  Mr.  Wilshire  aatnittea.  Case,  on  vierits,  hnperfect  baUots. 
Contestant  given  the  seat. 

Majority  report  on  prima  facie  case  by  Mr.  Thomas;  minority  report 
on  prima  facie  case  by  Mr.  Ijamar;  unanimous  report  on  case  on 
merits  by  Mr.  Robinson. 

The  Clerk  of  the  House  refused  to  place  the  name  of  any  person  on 
the  rolls  as  Representative  from  the  1  bird  district  of  Arkansas.  The 
credentials  were  referred  to  the  Committee  on  Elections,  a  majority  of 
which  reported  that  Mr.  Wilshire  was  entitled  to  be  sworn  in  on  the 
prima  fade  title  estal)lished  by  his  credentials.  A  minority  reported 
that  neither  party  had  a  prima  facie  right  to  the  seat,  and  recom- 
mended that  tne  seat  remain  vacant  until  the  case  could  be  decided  on 
its  merits. 

The  credentials  of  Mr.  Wilshire  were:  ( 

(1)  A  certificate?  from  the  secretary  of  state,  presenting  a  tabular 
statement  of  the  votes  cast,  showing  12,522  votes  tor  W.  \\  .  Wilspire, 
11,961  for  Thos.  M.  Gunter,  407  for  Thos.  M.  Gunther,  and  1.127 
"scattering,'' and  certifying  that  the  table  had  been  cast  up  ania ar- 
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ranged  by  the  secretary  of  state,  in  the  presence  of  the  acting  governor, 
within  the  time  and  in  the  manner  prescribed  by  statute. 

(2)  A  proclamation  by  the  governor  and  a  certificate,  each  contain- 
ing the  same  table  of  votes,  showing  12,644  votes  for  W.  W.  Wilshire, 
11,499  for  Thos.  M.  Gunter,  12  for  Wilshire,  591  for  Gunther,  and, 
in  a  footnote,  1,456  scattering  votes  in  Pulaski  County  polled  for  Gun- 
tee,  S.  M.  Gunter,  T.  M.  Guntee,  Thos.  M.  Guntee,  T.  Ros.  Gunter, 
and  Thomas  M.  Crenter.  Other  footnotes  asserted  that  two  counties 
ou^ht  to  be  rejected,  one  because  it  had  never  been  made  a  part  of  the 
Third  Congressional  district  by  any  act  of  the  legislature,  and  the 
other  because  '*  there  are  no  returns  from  the  clerk  of  Scott  County." 

The  certificate  and  proclamation  were  certified  to  be  made  by  the 
governor  because  of  the  failure  of  the  acting  governor  to  make  them, 
and  set  forth  the  facts  as  above,  but  containedno  direct  statement  that 
either  party  was  elected. 

The  majority  of  the  committee  reported  that  no  strict  adherence  to 
any  prescribed  form  could  be  required  in  9k  prima  fade  case;  that  the 
failure  of  Acting  Governor  Handley  to  certify  the  result  ought  not 
to  prejudice  the  right  of  anyone  to  the  seat,  and  that  the  certificate 
of  Governor  Baxter  was  in  eflfect  a  certificate  that  Mr.  Wilshire  had 
received  a  majority  of  the  votes. 

The  minority  held  that  no  certificate  of  election  had  been  issued. 
A  certificate  of  *he  vote^  exactly  like  the  one  presented  by  Mr.  Wil- 
shire, had  been  at  the  same  time  issued  to  his  competitor.  It  showed 
that  a  certain  number  of  votes  had  been  cast  for  W.  W.  Wilshire,  a 
certain  immber  for  Thomas  M.  Gunter,  eo  ^nomine^  and  certain  others 
in  unspecified  proportions  for  Thomas  M.  Crenter  and  for  Thomas  M. 
Gunter,  under  various  imperfect  ways  of  spelling  his  name.  If  only  a 
small  proportion  had  been  cast  for  Thomas  M.  Crenter,  and  the  rest 
were  counted  for  Mr.  Gunter,  he  would  have  a  majority.  He  asserted 
that  such  was  in  fact  the  case,  and  offered  testimony  to  prove  it.  As 
the  statement  of  vote  in  the  governor's  certificate  did  not  necessarily 
show  which  candidate  had  received  the  majority,  and  there  was  not 
even  a  statement  of  the  opinion  of  the  governor  that  either  one  was 
elected,  the  seat  ought  to  remain  vacant  until  the  case  could  be  decided 
on  its  merits. 

The  resolution  submitted  by  the  minority  was  lost  by  a  vote  of  116 
to  117,  and  that  submitted  by  the  majority  carried  by  a  vote  of  118  to 
1^7.  Mr.  Wilshire  was  sworn  in  the  next  day,  a  motion  to  reconsider 
the  last  previous  vote  having  first  been  laid  on  the  table  by  a  vote  of 
185  to  129. 

The  case  coming  before  the  committee  on  the  merits,  it  was  unani- 
mously decided  in  favor  of  contestant.  It  was  proved  that  the  con- 
testant and  contcstee  were  the  only  candidates  for  Congress  at  the 
election,  and  the  committee  were  satisfied  from  the  evidence  that  all 
the  scattering  votes,  except  those  returned  for  S.  M.  Guntee  and 
Thomas  M.  Crenter,  were  in  fact  cast  for  contestant.  No  evidence 
was  produced  in  regard  to  these  last  two  names,  and  the  committee  did 
not  consider  this  similarity  sufficient  to  count  them  for  contestant 
without  evidence.  Counting  all  these  votes  for  contestant,  he  is 
shown  to  have  received  a  majority  of  857  votes.  Many  other  issues 
were  niised  in  the  case  the  result  of  which  would  be  to  still  further 
increase  the  majority  of  contestant,  but  the  committee  did  not  discuss 
them  in  their  report. 
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The  resolutions  presented  by  the  committee  were  adopted  by  the 
House  without  debate  or  division. 
[Smith,  130-143;  233-239.] 

(3)  Sloan  t^s.  Rawls. 

Fraud  and  irregidarltum.  Majority  report  in  favor  of  contestant, 
Mijwrity  rejxrrt  in  favor  of  fitting  ineinher.     Contestant  gityen  the  seat. 

Majority  re|K)rt  by  Mr.  Hyde;  minority  report  by  Mr.  Speer. 

According  to  all  the  returns  filed  with  the  secretary  of  state,  con- 
testant had  a  majority  of  12  votes.  But  by  an  error  of  the  man- 
agers in  consolidating  the  vote  in  one  county,  b}^  their  failure  in  another 
countv  to  count  the  return  of  a  precinct  received  b}'  them  the  day  after 
they  had  finished  consolidating  the  returns,  and  bv  their  reiection  of 
the  votes  of  three  precincts  in  another  county  on  the  ground  that  the 

grecincts  had  no  legal  existence,  the  majority  was  given  to  Mr.  Bawls, 
e  having  received  a  majoritv  of  the  remaining  votes.  The  first  two 
errors  above  were  corrected  ))y  both  the  majority  and  minority  of  the 
committee,  and  the  case  really  turned  on  the  third  point,  whether  the 
votes  of  three  precincts  of  Chatham  county,  casting  1 ,239  votes  for  con- 
testant and  2  for  contestee,  could  properly  be  counted,  Both  sides 
seemed  to  assume  that  if  the  precincts  were  not  in  fact  established  by 
law  the  votes  cast  at  them  must  be  rejected,  and  when  Mr.  Hoar  in  the 
debate  mised  the  question  whether  there  might  not  be  such  a  thing  as 
a  precinct  defacto^  at  which  the  votes  cast  should  be  counted  if  they 
were  cast  b}'^  qualified  votei-s  and  correctly  returned,  Mr.  Smith,  the 
chairman  of  the  committee,  expressed  his  opinion  in  the  negative.  The 
majority  of  the  committee  counted  the  vote  of  these  three  precincts, 
ana  also  the  vote  of  two  other  rejected  precincts,  one  of  them  showing 
a  small  majority  for  contestee  and  the  other  a  considerable  majority 
for  contestant.  They  also  discussed  a  number  of  other  issues  raised 
the  decision  of  which  on  strict  rules  of  law  would  largely  increase  the 
majority  of  136  thus  shown  for  contestant.  But  m  each  case  the 
strictly  legal  decision  of  these  Questions  would  involve  the  rejection  of 
pre(;incts  or  counties  part  of  whose  vote  at  least  was  honestly  cast  and 
correctly  returned  and  as  they  would  not  in  any  view  be  decisive  of 
the  case  the  committee  allowed  the  votes  to  stand.  The  minority 
report  disagreed  with  the  views  of  the  majority  of  the  committee  on 
all  these  points,  and  also  expressed  findings  against  the  claims  of  con- 
testant on  a  number  of  issues  not  mentioned  in  the  majority  report 
The  case  was  debated  for  several  days,  and  the  House  finally  adopted 
the  resolutions  presented  by  the  majority  by  a  vote  of  135  to  74,  and 
Mr.  Sloan  was  sworn  in. 

Under  the  law  of  Georgia  the  court-house  of  each  county  was  made 
a  voting  place,  and  the  ordinary  of  each  county  was  enipoweivd 
to  estiiblisn  or  abolish  other  voting  places  in  the  count\'.  On  Octo- 
ber 22,  18()S,  the  ordinary  of  Chatham  County  made  an  oixier 
reciting  that  '*It  being  necessary  that  election  precincts  should  be 
established  in  X\\i\  county  in  order  to  facilitate  the  election  to  be  held 
on  the  3d  day  of  November  next,  it  is  therefore  ordered  that  election 
precincts  be,  and  they  are  hereby,  established"  at  3  specified  places. 
Elections  were  held  in  these  precincts  in  18t)8.  The  election  of  1870 
wjis  held  under  a  special  law  establishing  precincts  for  that  election 
alone;  and  elections  were  also  held  in  them  in  1872.     About  a  month 
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after  the  election  of  1872  an  order  was  entered  by  the  ordinary  abol- 
ishing the  precincts.  Since  1868  there  had  been  two  or  three  county 
and  local  elections,  at  which  these  precincts  had  not  been  used.  The 
majority  of  the  committee  were  of  the  opinion  that  the  preamble  to 
the  order  establishing  the  precincts  could  not  be  construed  into  an 
order  abolishing  them  the  day  after  the  first  election  held  at  them; 
that  the  law  providing  for  the  election  of  1870,  being  by  its  terms  lim- 
ited to  that  election,  did  not  abolish  precints  except  for  the  purposes 
of  that  election;  and  that  the  precincts  continued  in  legal  existence 
until  they  were  formally  abolished  about  a  month  after  the  election 
of  1872. 

The  minority  held  that  the  precincts  had  been  established  for  the 
election  of  1868  alone.  The  ordinary  testified  that  such  was  his  inten- 
tion when  he  established  them,  and  the  fact  that  they  had  not  been 
used  at  any  subsequent  election  until  that  of  1872  seemed  to  indicate  a 
public  understanding  to  the  same  effect.  Moreover,  the  act  providing 
tor  the  election  of  1870,  while  a  special  act  for  a  special  election,  pro- 
vided that  polls  should  be  opened  only  in  organized  towns  by  mana- 
gers appointed  in  a  certain  way,  and  conteined  a  eeneral  clause 
repealing  all  acts  inconsistent  with  its  provisions.  The  act  under 
which  these  precincts  had  been  established  was  inconsistent  with  the 
provision  of  the  act  of  1870,  and  the  precincts  established  under  it, 
even  if  still  in  legal  existence  in  1870,  were  abolished  by  the  repealing 
clause  of  that  act.  The  election  in  these  precincts  in  1872  was  a  device 
of  contestant's.  The  oflScers  of  election  aid  not  live  in  the  precincts, 
but  were  sent  out  from  Savannah.  The  votes  cast  were  all  but  two  cast 
for  cx)ntestant.  The  oflScers  of  election  voted  at  the  elections  where 
they  held  elections,  though  not  residents;  and  it  was  very  probable 
that  many  other  illegal  votes  were  cast.  At  one  of  the  precincts  there 
was  no  house  and  the  election  was  held  in  the  road,  the  oflicers  sitting 
in  two  carriages.  Supei-visors  of  election  had  been  appointed,  but 
none  of  the  Democratic  supervisors  had  attended,  as  the  party  of  con- 
testee  was  entirel}^  unrepresented.  For  all  these  reasons  the  minority 
sustained  the  action  of  the  managers  in  rejecting  the  vote  of  these 
precincts. 

Two  other  rejected  returns  were  counted  by  the  majority.  In  one  pre- 
cinct the  managers  of  election  had  refused  to  complete  the  count  of  the 
vote,  and  it  was  completed  by  one  manager  and  a  clerk.  The  return  of 
the  United  States  supervisors,  the  testimony  of  one  of  them,  and  of  one 
of  the  managers  of  the  election,  showed  that  the  vote  cast  was  189  for 
Sloan  and  113  for  Rawls,  and  the  committee  so  counted  it.  In  another 
precinct  the  managers  did  not  subscribe  the  oath  and  forwarded  their 
returns  irregularly  to  the  secretary  of  state.  The  returns  showed  31 
votes  for  Rawls  and  4  for  Sloan.  They  were  rejected  by  the  county 
managers.  The  committee  were  of  the  opinion  that  strict  rules  of  law 
*  would  require  the  rejection  of  this  return,  but  as  there  was  no  evidence 
of  fraud  and  some  evidence  of  the  correctness  of  the  vote  the  com- 
mittee counted  it.  The  minority  also  counted  this  precinct,  but  declined 
to  count  the  other  on  the  ground  that  the  action  of  the  supervisor  of 
election  justified  the  managers  in  refusing  to  count  the  vote,  and  that 
the  testimony  of  the  supervisor  was  impeached. 

The  above  are  all  the  issues  on  which  definite  rulings  were  made  by 
the  committee  affecting  the  result,  but  the  following  were  also  discussed: 
In  one  precinct  Mr.  Sloan  was  returned  as  receiving  35  votes.     The 

H.  Doc.  510 19 
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Republican  ticket  distri})utor  t4\stified  that  he  issued  74  tickets  to  men 
who  took  them  and  weiit  to  the  Ik)x  to  deposit  them.  At  least  67 
of  those  voting  were  known  as  Republicans.  Sixty  of  them  testified 
that  they  voted  the  Republican  ticket,  and  all  but  5  swore  that  they 
intended  to  vote  for  Mr.  Sloan.  The  majoritv  of  the  committee  held 
that  this  was  not  such  evidence  of  fraud  as  would  justify  the  rejection 
of  the  return,  but  that  the  votes  proved  in  excess  of  the  return  might 
be  counted  for  the  candidate  for  whom  they  were  cast.  They  did  not, 
however,  count  them  in  this  case,  it  being  unnecessary.  The  minority 
held  that  an  examination  of  the  testimony  of  the  voters  ^howed  that  a 
large  part  of  them  did  not  know  for  whom  they  voted,  and  eliminating 
such  the  number  remaining  was  even  less  than  the  number  returned 
for  Mr.  Sloan. 

In  Bullock  County  the  precinct  returns  were  placed  in  the  hands  of 
an  outsider,  who  kept  them  for  some  time,  consolidated  them  himself, 
and  signed  the  names  of  the  precinct  managers  to  the  consolidated 
returns  without  their  knowledge  or  consent.  Some  time  later  the 
returns  were  forwarded  in  an  indirect  wav  to  the  secretary  of  state, 
and  wore  counted.  The  committee  held  tlbat  the  consolidated  return 
was  of  no  vahie,  l)ut  counted  the  precinct  returns,  although  they  were 
covered  with  suspicion,  except  one  precinct  return  which  did  not  show 
on  its  face  in  what  precinct  or  county  the  election  was  held.  The 
minority  insisted  that  there  was  positive  proof  of  the  correctness  of 
the  returns,  and  that  if  one  precinct  return  was  to  be  rejected  for 
informalities  there  were  others  which  ought  also  to  be  rejected.  No 
votes  were  returned  for  contestant  in  this  county. 

In  the  city  of  Savannah  four  ballot  boxes,  presided  over  by  four 
sets  of  election  officers,  were  opened  in  the  cx)urt-house,  so  situated  as 
to  render  it  impossible  for  the  United  States  supervisors  to  supei^vise 
the  election  at  all  of  them.  These  four  ballot  boxes  in  one  voting  pre- 
cinct the  committee  found  to  be  in  violation  of  the  Georgia  law, 
which  provided  that  there  should  not  be  more  than  one  voting  place 
in  each  militia  district,  and  also  subversive  of  the  supervision  law  of 
Congress;  but  in  this  case  it  was  not  necessary  to  reject  the  votes. 
The  minority  found  that  the  use  of  the  four  boxes,  being  customary 
and  practically  necessary  on  account  of  the  large  number  of  voters, 
was  proper. 

The  mmority  of  the  committee  deducted  from  conte^stant  his  majority 
of  2n5  rec(*ived  at  the  precinct  of  Jeffersonton,  Camden  County.     This 

1>lace  ha'V  formerly  been  the  county  seat,  and  hence  the  court-house 
lad  been  a  voting  i)lace.  The  county  seat  had  been  transferred  to 
anothiM'  town  a  short  time  l)efore  the  election,  and  the  minority  held 
that  tliis  abolished  the  voting  place  at  the  building  formerly  used  as  a 
court-house.  The  majority  held  that  the  act  changing  the  county  seat 
did  not  abolish  the  voting  place  at  the  old  county  seat. 
[Smith,  144-178.] 

(4)    HUKNS    /%v.   YoUN<i. 

Irregulanth'M,      I)l.stinguii<lihtg  inorka  on   hallofa,     Sitthig   memher 

R<^j)ort  by  Mr.  (/rossland. 

This  was  the  first  Congn»ssionaI  election  in  Kentucky  where  the  vote 
was  by  ballot,  as  rccjuired  by  the  act  of  C'Ongress  approved  February 
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28,  1871.  The  act  of  the  Kentucky  legislature  contained  veiy  elabo- 
rate directions  in  regard  to  the  manner  of  conducting  the  election, 
many  of  which  were  not  strictly  followed  by  the  officers  of  election. 
According  to  the  returns,  contestee  reeeivea  a  majority  of  188  votes, 
which  contestant  sought  to  overthrow  on  account  of  various  irregu- 
larities. Contestee  made  countercharges  of  irregularities,  and  espe- 
cially charged  that  large  numbers  of  votes  cast  for  contestant  by  bal- 
lots containing  the  contestant's  name  with  the  prefix  ''Hon."  were  in 
violation  of  the  statute  prohibiting  distinguishmg  marks.  The  com- 
mittee held  that  this  was  not  such  a  distinguishing  mark  as  to  require 
the  rejection  of  the  votes,  and  counted  votes  which  had  been  rejected 
for  this  reason  by  the  county  boards  and  refused  to  reject  others.  In 
one  county  the  vote  certified  by  the  county  board  showed  9  less  votes 
for  Burns  than  the  aggregate  of  the  precinct  returns.  The  county 
board  had  refused  to  permit  anyone  to  be  present  at  the  count,  and 
the  committee,  believing  this  practice  to  be  reprehensible  and  danger- 
ous, counted  the  vote  according  to  the  precinct  returns.  The  otner 
irregularities  shown  were  about  equally  in  precincts  where  the  con- 
testant and  contestee  had  majorities.  Most  of  them  were  not  of  such 
a  nature  as  to  vitiate  the  returns,  and  where  they  were  the  secondary 
proof  of  the  actual  vote  cast  showed  a  result  not  differing  from  the 
returns.  The  committee  unanimously  reported  in  favor  of  the  sitting 
member,  and  the  House  sustained  his  right  to  the  seat  without 
division. 

[Smith,  179-181.] 

(5)  Maxwell  vs.  Cannon. 

Iru^ligiMlity  on  aecov/nt  of  polygamy.  Question  of  jurisdiction. 
Sitting  member  retained  the  seat. 

Majority  report  by  Mr.  Hazelton;  minority  report  by  Mr.  Harrison. 

According  to  the  returns  of  the  election  in  Utah  Territoiy  Mr.  Cannon 
had  received  20,969  votes  and  Mr.  Maxwell  1,942.  Mr.  Maxwell 
claimed  the  seat  on  the  ground  that  most  of  the  precincts  must  be 
thrown  out  on  account  of  the  numbering  of  the  ballots,  the  admission 
of  women  to  vote,  coercion  of  voters,  and  irregularities,  and  that  he 
had  received  a  majority  in  the  remaining  precincts.  He  also  charged 
that  Mr.  Cannon,  being  a  polygamist,  was  ineligible,  and  that  the 
voters  had  notice  of  his  meligibihty,  and  their  votes  must  therefore  be 
disregarded  and  the  seat  given  to  the  candidate  receiving  the  highest 
number  of  the  remaining  votes.  The  committee  discussed  only  the 
latter  charges,  as  the  irregularities  would  not  be  in  any  case  sufficient 
either  t<>  invalidate  the  election  or  overcome  the  overwhelming  majority 
of  contestee.  The  claim  of  Mr.  Maxwell  to  be  elected  was  unanimously 
rejected,  on  the  principle  that  American  usage  and  the  precedents  of 
the  House  did  not  permit  the  seat  to  be  given  to  the  minority  candidate 
even  where  the  voters  had  notice  of  the  ineligibility  of  the  majority 
candidate. 

In  deciding  the  right  of  Mr.  Cannon  to  hold  the  seat  the  committee 
were  confronted  by  tne  question  of  jurisdiction.  The  case  was  referred 
to  the  committee  under  the  usual  order,  along  with  other  cases.  The 
Committee  on  Elections  had  been  organized  under  the  provision  of  the 
Constitution  that ''each  House  shall  be  the  judge  of  the  elections, 
returns,  and  qualifications  of  its  own  members,"  and  had  never  taken 
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jurisdiction,  except  b}'  special  reference,  of  any  cases  not  included  in 
this  provision.  The  only  qualifications  within  its  province  to  examine 
into  were  the  constitutional  qualifications  of  age,  residence,  and  citizen- 
ship, all  of  which  it  was  conceded  Mr.  Cannon  possessed. 

This  case  was  the  case  of  a  Delegate,  and  not  of  a  member,  but  the 
committee  concluded  that  the  qualifications  required  were  in  this  case 
the  same.  Congress  might  have  established  any  qualifications  it  chose 
for  Territorial  Delegates,  but  it  had  prescribed  none,  except  by  extend- 
ing the  Constitution  to  the  Territory  of  Utah  so  far  as  applicable.  This 
was  equivalent  to  making  the  qualifications  of  the  Delegate  similar  to 
those  of  a  member.  Mr.  Webster  had  been  quoted  in  support  of  the 
doctrine  that  Congress  could  not  by  law  extend  the  Constitution  over 
the  Territories,  but  (congress  certainly  had  the  power  to  make  it  a  part 
of  the  statutory  laws  of  the  Territory,  which  m  this  case  would  have 
the  same  effect. 

The  contestee,  having  all  the  constitutional  qualifications,  and  having 
been  duly  elected  and  sworn  in  without  condition  or  reservation,  could 
be  reached  only  under  the  power  of  expulsion.  The  committee  there- 
fore recommended  the  adoption  of  resolutions  declaring  that  the  con- 
testant was  not  elected  and  not  entitled  to  the  seat,  and  that  Mr.  Gannon 
was  elected  and  returned. 

Mr.  Harrison  presented  a  minority  report  complaining  that  the  reso- 
lutions presented  by  the  committee,  while  declaring  Mr.  Gannon 
elected,  did  not  declare  him  entitled  to  retain  the  seat.  It  was  con- 
ceded that  Mr.  Cannon  was  elected,  and  possessed  all  the  constitutional 
qualifications.  The  House  had  no  right  to  require  any  others.  Con- 
gress might  by  law  have  made  ineligioility  to  ofiSce  a  part  of  the  pen- 
alty of  polygamy  in  the  Territories,  but  it  had  not  done  so.  Mr. 
Cannon  was,  therefore,  absolutely  qualified,  and  so  far  as  the  juris- 
diction of  the  Committee  on  Elections  was  concerned  (or  that  of  the 
House  by  a  majority  vote^,  was  absolutely  entitled  to  his  seat.  The 
resolutions  prosentea  by  tne  committee  tended  to  break  down  the  dis- 
tinction between  the  power  of  the  House,  by  a  majority  vote,  to  judge 
of  the  elections,  qualifications,  and  returns  of  its  members,  and  its 
power,  by  a  two-thirds  vote,  to  expel  a  member.  Mr.  Harrison  there- 
Tore  recommended  that  there  be  added  to  the  resolutions  of -the  com- 
mittee a  declaration  that  Mr.  Cannon  was  entitled  to  retain  the  seat. 

After  some  debate  in  the  House  the  resolutions  of  the  committee 
were  adopted  by  unanimous  consent,  and  the  resolution  of  Mr.  Harri- 
son was  then  added  to  them,  by  a  vote  of  109  to  76.  A  resolution 
committing  the  charges  against  Mr.  Cannon  to  the  Committee  on 
Elections,  to  report  to  the  House  for  action,  was  then  passed  by  a 
vote  of  137  to  51.  For  the  action  of  the  committee  and  House,  see 
the  case  of  George  Q.  Cannon,  post. 

[Smith,  182-195.] 

(6)  Bradley  vh.  Hynes. 

Chmyeii  of  dlslumfrrahle  conduct  a<jah\^t  f^ittmg  memher.  Committee 
discharged  from  further  coivsidi^ratlmi  of  ths  ca-ne. 

Report  by  Mr.  Pike. 

Messrs.  l^radley  and  Hynes  were  l>oth  candidates  for  Representative 
at  large  from  Arkansas.  Mr.  Hynes  received  the  certificate.  Mr. 
Bradley  served  a  notice  of  contest  fourteen  days  after  the  time  for 
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serving  it  had  expired,  but  Mr.  Hynes  did  not  see  a  copy  of  it  until 
more  than  a  month  later,  and  never  received  the  copy,  which  was 
served  hy  leaving  it  at  a  boarding  house  where  he  had  formerly  boarded. 
The  testmiony  was  all  taken  after  the  time  for  taking  testimony  had 
expired.  After  it  had  been  taken  Mr.  Bradley  served  on  Mr.  Ilynes 
a  notice  acknowledging  that  he  had  not  proved  his  case,  and  withdraw- 
ing the  contest. 

After  the  organization  of  the  House  Mr.  Bradley  presented  a  memo- 
rial under  oath  alleging  that  he  had  been  duly  elected  to  Congress  in 
?lace  of  Mr.  Hynes,  but  by  the  fraudulent  act  of  the  county  clerk  of 
^ulaski  County  and  other  officers,  he  had  been  deprived  of  the  cer- 
tificate. After  having  regularly  instituted  a  contest  he  had  been 
induced  to  abandon  it  by  the  payment  of  fSOO  in  money  and  the  prom- 
ise of  $1,000  additional. 

The  conmiittee  received  a  statement  from  the  sitting  member  which 
set  forth  that  the  testimony  taken  had  only  the  more  firmly  estab 
lished  his  election,  but  that  considering  the  fact  that  the  contest  would 
suspend  the  payment  of  his  salary  until  December  1,  and  subject  him 
to  many  inconveniences,  he  had  consented,  at  the  request  of  the  con- 
testant, to  pay  him  $500  in  consideration  of  the  withdrawal  of  the 
contest.  Tne  committee  did  not  approve  of  this  act  of  Mr.  Hynes, 
but  found  that  there  was  nothing  criminal  about  it,  and  as  an  examina- 
tion of  the  testimony  showed  that  he  had  no  cause  to  fear  the  result  of 
the  contest  it  was  not  done  for  the  purpose  of  securing  his  seat  in 
Congress  corruptly.  They  asked  to  oe  disirharged  from  the  further 
consideration  oi  the  case,  which  was  agreed  to  by  the  House  without 
division. 
[Smith,  240-247.] 

(7)  Sheridan  vs,  Pinciiback. 

(/)  I^m/i  facie  cane.  Question  of  the  legality  of  the  various  L'oiiimana 
returning  hoards,  Admissihility  of  testimony  taken  before  a  Senate 
committee.  Tlie  majoAty  reported  in  favor  of  the  seat  remaining 
vacant  until  further*  testimwny  could  be  taken;  the  minority  recom- 
mended the  seathig  of  Mr,  Sherulan.     The  House  s  ustained  the  majority. 

Majority  report  by  Mr.  Smith;  minority  report  by  Mr.  Lamar. 

Mr.  Pinchback  presented  a  certificate  of  election,  signed  by  him- 
self as  acting  governor  of  Louisiana,  and  also  one  signed  by  Gover- 
nor Kellogg.  Mr.  Sheridan  presented  a  certificate  signed  bv  Gov- 
ernor Warmoth.  Within  the  legal  time  after  the  issue  of  the  first 
certificate  Mr.  Sheridan  sei'ved  a  notice  of  contest,  to  which  Mr. 
Pinchback  made  no  answer.  The  committee  unanimously  reported 
that  Mr.  Pinchback  was  not  entitled  to  be  sworn  in  on  his  certificates 
(which  were  his  only  evidence),  as  they  were  based  on  the  return  of 
the  board  known  as  the  ''Lynch  boarci,"  which  board  it  was  a  matter 
of  public  history,  of  which  the  House  could  take  notice,  had  never  had 
poasession  of  the  returns,  and  hence  could  not  have  canvassed  them. 
The  majority  of  the  committee  reported  that  ,Mr.  Sheridan  was  also 
not  entitled  to  be  sworn  in  on  his  certificate.  He  had  served  in  due 
time  a  notice  of  contest,  to  which  no  answer  had  been  made,  but  the 
committee  were  of  the  opinion  that  his  case  was  not  on  this  account 
any  stronger  than  it  would  have  been  if  no  one  were  contesting  his 
seat,  and  the  committee  had  been  instructed  to  inquire  whether  he 
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was  elected.  The  certificate  of  Governor  Warmoth  was  not  sufficient 
proof  of  his  ri^ht,  for,  "waiving  the  question  whether  in  any  case  a 
governor's  certificate  alone  is  sufficient  proof  uprm  the  merits  of  title 
to  a  seat  in  this  House,  it  seems  clear  to  your  committee  that  its  effect 
as  proof  rests  upon  the  presumption  that  it  is  the  official  declaration 
of  an  official  canvass  of  the  votes,"  and  Mr.  Sheridao  had  conceded 
that  at  the  time  when  his  certificate  was  issued  the  Congressional  vote 
had  not  been  canvassed  by  any  board  whatever. 

Mr.  Sheridan's  right  to  a  seat,  then,  if  it  could  be  established  at  all, 
depended  on  the  return  of  the  ^'Forman  board,"  the  only  board  which 
haa  returned  him  as  elected.^  This  raised  and  required  the  decision 
of  the  question  whether  the  House  would  receive  as  evidence  the  testi- 
mony taken  by  the  Senate  Committee  on  Privileges  and  Elections  dur- 
ing the  preceding  Congress;  for  there  was  no  other  evidence  before 
the  committee  of  the  return  of  any  board.  Upon  the  authority  of 
Cushing's  Law  and  Practice  of  Legislative  Assemblies,  the  commit- 
tee concluded  that  it  could  be  received  "for  what  it  was  worth," 
although  neither  of  the  parties  to  the  present  case  was  directly  a  party 
to  the  case  in  which  it  was  taken;  and  the  question  as  to  which  of  them 
was  elected  as  a  Representative  in  Congress  was  not  directly  or 
indirectly  before  the  Senate  committee.  The  volume  of  testimony 
thus  admitted  contained  no  precin<rt  or  parish  returns,  nor  parol  testi- 
mony of  the  vote  of  either  claimant,  but  the  committee  were  satis- 
fied that  it  contained  correct  copies  of  the  returns  of  the  boards  known 
as  the  Lynch  and  Foniian  boards.  The  committee  also  received  as 
evidence  the  President's  message  to  the  last  Congress  on  Louisiana 
affairs,  and  the  report  and  accompanying  exhibits  of  the  chief  super- 
visors of  election  m  the  State. 

Conceding  for  the  purposes  of  this  question  that  the  returns  were 
properly  canvassed  under  a  law  approved  after  the  election,  and  that 
the  Fornian  board  was  the  lawfully  constituted  board, — the  commit- 
tee were  of  the  opinion  that 

The  c()rrwtne«8  of  these  returns  is  challenged  by  evidence,  which  shows  »rofea6fe 
cmme^  abundantly  sufficient  (certainly  more  so  than  common  fame,  upon  wnich  the 
House  might  act)  to  put  the  House  ujx^n  inquiry  before  these  returns  are  accepted 
as  conclusive. 

The  reasons  for  doubting  the  returns  were:  (1)  The  Forman  board 
first  received  an  inmiense  mass  of  returns  from  the  whole  Stat«  on  the 
evening  of  December  11,  and  completed  their  canvass  the  same  evening: 
(2)  there  was  evidence  that  at  least  two  of  the  signatures  of  the  boara 
were  forged;  (8)  one  of  the  members  of  the  board  testified  that  he 
believed  there  were  from  25,000  to  30,000  fraudulent  names  on  the  reg- 
istration books;  (4)  there  was  evidence  that  the  majority  of  the  legal 
voters  in  Louisiana  were  Republicans,  and  that  the  ^'  fusion  "  with  Gov- 
ernor Warmoth  was  the  outcome  of  a  corrupt  conspiracv  to  overcome 
this  majority  by  fraudulent  means;  (5)  the  conduct  of  tne  State  regis- 
trar, as  shown  by  his  confidential  instructions  and  his  own  aflidavit,  was 

*The  State  of  Louisiana  had  l)een  in  what  practically  amounted  to  a  condition  of 
armed  revolution.  During  this  period  of  confusion  there  had  been  at  various  times 
five  returning  l)()ards,  each  claiming  to  act  under  a  different  authority.  The  various 
certificates  of  election  awarded  by  them  to  opposing  candidates  were  the  (Krasion  of 
a  large  numl)er  of  contests,  both  in  the  State  of  Louisiana  and  in  the  two  Houses  of 
Congress.  The  subject  is  too  complicated  a  one  to  l)e  entered  into  here,  and  the 
reader  is  referred  to  the  various  reports  of  the  Senate  and  House,  in  which  it  is  fully 
discussed. 
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such  as  to  cover  tho  returns  with  verygmve  suspicion;  (6)  the  return 
of  the  Congressional  vote  made  by  the  Fonnan  board  was  separate 
from  that  of  other  officers,  the  inquiry  of  the  Senat*>  committee  was 
directed  wholly  to  the  other  returns,  there  was  no  proof  or  presump- 
tion that  the  Congressional  return  was  verified  by  comparison  with  the 
parish  returns;  these  parish  returns  had  been  opened  and  kept  in  such 
a  way  as  gn^atly  to  impair  their  trustworthiness,  and  whatever  they 
would  l)e  worth  none  or  them  were  in  evidence;  (7)  the  polls  in  large 
Republican  parishes  had  purposely  been  opened  in  remote  and  inacces- 
sible places,  and  the  exhibits  tile(f  by  United  States  superWsors  indi- 
cated that  the  fairness  of  the  election  had  been  interfered  with  in  other 
ways;  (8)  the  truth  or  falsity  of  the  affidavit  of  the  State  registrar, 
testifying  to  his  own  infamy,  ought  to  be  investigated;  (9)  the  For- 
man  return  omitted  six  parishes,  and  a  probable  case  was  made  out 
against  the  correctness  of  its  return  as  to  twelve  others,  sufficient  to 
overcome  the  majority  of  Mr.  Sheridan  unless  the  returns  could  be 
sustained  by  evidence. 

For  all  these  reasons,  t!ie  committee  recommended  that  the  parties  be 
pennitted  to  file  amended  notice  and  answer,  and  take  testimony  under 
the  law  for  taking  testimony  in  ordinary  cases. 

The  minority  report  contended  that  the  evidence  was  sufficient  to 
establish  the  right  of  Mr.  Sheridan  to  the  seat.  The  certificates  of 
Mr.  Pinchback  were  held  to  be  worthless,  for  the  same  reasons  assigned 
by  the  majority,  and  the  certificate  of  Mr.  Sheridan,  though  sign^  by 
the  undoubted  governor  of  Louisiana,  was  of  no  effect  because  it  was 
cxjnceded  that  it  was  not  based  on  a  count  of  the  votes. 

Neither  party,  then,  having  established  a  prima  fdcie  right,  the 
question  remained  whether  the  evidence  was  sufficient  to  establish  the 
right  of  either  on  the  merits.  Mr.  Pinchback  had  no  evidence  of  his 
right  except  the  notoriously  insufficient  return  of  the  Lynch  board. 
It  was  proved  in  the  testimony  taken  by  the  senate  conmiittee  that 
the  returns  in  the  legal  custody  of  the  governor  were  delivered  by 
him  to  the  '^  De  Feriet  board,-'  legally  appointed  by  him,  partW  can- 
vassed by  that  board,  a  legislature  organized  upon  its  returns,  a  new 
lx)ard — the  "Foreman  board" — elected  b\^  the  senate  as  provided  by 
law,  and  the  returns  received  by  that  board  unaltered  from  the  De 
Feriet  }>oard,  and  correctly  canvassed.  The  original  returns  were 
l)efore  the  senate  committee,  the  compiled  returns  were  shown  to  be 
in  accordance  with  them,  and  there  was  no  evidence  impeaching  the 
original  returns  except  a  statement  that  the  signatures  of  four  of  them 
were  forged,  which  fact,  if  a  fact,  would  not  change  the  result.  Six 
parish  returns  had  been  rejected  by  the  board,  but  the  evidence 
abundantly  justified  their  rejection,  and  even  if  their  votes  were 
counted  according  to  the  guesswork  returns  of  the  Lynch  board,  it 
would  deprive  Sheridan  of  only  part  of  his  large  majority.  If  the 
returns  said  to  be  forged  were  rejected  it  would  increase  Sheridan's 
majority,  and  if  the\-  were  counted  as  given  by  the  Lynch  Ixmrd  it 
would  not  overcome  his  majority. 

To  validate  an  election  there  must  he  votes  legally  (lei)08ite<l  by  legal  voters  and 
legally  eounte<l,  and  the  result  legally  declare<l. 

There  was  no  claim  that  there  had  been  no  election  in  this  case,  but 
the  votes  had  not  been  counted  by  the  Lynch  board,  and  hence  it  was 
not  material  to  decide  whether  that  board  was  legally  cx)nstitutedL 
The  votes  had  been  counted  by  the  Forman  board,  and  it  was  i^uxiot 
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that  thev  had  \yeen  correctly  counted.  The  result  of  the  election  as 
returned  by  them  had  not  been  successfully  impeached,  and  it  should 
therefore  he  allowed  to  stand.  (No  explicit  nihng  was  made  as  to  the 
le^litv  or  illegality  of  the  appointment  of  the  Forman  board.)  The 
minorit\'  recommended  resolutions  declaring  that  Pinchback  was  not 
and  Sheridan  was  elected. 

The  case  was  considered  in  the  House  several  days,  and  the  resolu- 
tion presented  by  the  minority  declaring  Pinchbac*k  not  elected  was 
defeated  by  a  vote  of  94  to  121,  and  the  i-esolution  declaring  Sheridan 
elected  was  defeated  by  a  vote  of  72  to  145.  The  resolutions  pre- 
sented bv  the  majority  were  then  passed  without  division. 

[Smith,  196-233.] 

{2)  C(iHt:  irn  ineriU,  Conjlicting  retur7}>i  and  charges  of  fraud, 
Maitrrity  rep^/rt  firr  (xmientant^  mimtrity  rtptrrt  that  seat  sho^dd  he 
dedared rnrtant ,      Cmitestant  ghtru  the  seat, 

Majorit}'  report  by  Mr.  Harrison,  minority  report  by  Mr.  Smith. 

Under  the  leave  given  at  the  first  session  Mr.  Sheridan  had  taken 
considerable  additional  testimony,  within  the  time  allowed.  Mr. 
Pinchback  took  no  testimony  until  the  expiration  of  his  time,  but 
took  some  afterwards,  with  the  consent  of  Mr.  Sheridan.  The  testi- 
mony of  Sheridan  was  directed  to  proving  the  correctness  of  the 
returns  as  shown  in  the  c^anvass  of  the  Forman  board;  that  of  Pinch- 
back to  proving  frauds  to  offset  the  majority  returned  for  contestant. 
No  attempt  was  made  to  sustain  the  return  of  the  Lynch  board.  The 
original  returns  were  not  produced,  but  contestant  snowed  that  he  had 
made  a  diligent  effort  to  procure  them,  and  failing  in  that  he  proved 
that  the  canvass  of  the  Forman  Ixmrd  was  a  correct  compilation  of 
them.  Contestee  admitted  this,  but  objected  to  the  returns  on  the 
ground  that  six  parishes  were  omitted  and  that  fraud  was  committed 
in  others.  But  correcting  the  returns  of  the  Fonnan  board  by  add- 
ing to  them  the  vote  of  these  six  parishes,  as  shown  by  the  elections 
of  1870  or  1874,  or  the  average  of  both,  or  the  returnh  of  the  Lynch 
board,  contestant  would  still  nave  a  majority  of  from  7,000  to  8,000. 
The  testimony  to  show  fraud  consisted  of  reaffirmations  by  witnesses 
of  affidavits  not  received  when  previously  presented  (except  to  raise  a 
suspicion  of  fraud),  because  ex  parte.  They  were  now  received  by  the 
majority  of  the  committee  for  what  they  were  worth,  but  being  the 
testimony  of  criminals  to  their  own  crimes  and  not  sufficiently  corrob- 
orated, they  were  held  to  be  inconclusive,  especially  in  regard  to  the 
Congressional  election,  which  had  been  supervised  under  the  new 
Federal  election  law  in  such  a  way  as  to  make  it  incredible  that  frauds 
of  the  kind  and  magnitude  charged  could  have  been  committed. 

The  majority  therefore  recommended  resolutions  declaring  Sheridan 
elected  and  entitled  to  the  seat. 

A  minority,  consisting  of  Messrs.  Smith,  Hazelton,  Hyde,  Todd, 
and  Thomas,  rcpoited  against  both  claimants.  Mr.  Pinchback  had 
practically  given  up  the  case,  and  the  Question  was  on  the  seating  of 
Mr.  Sheridan.  He  could  not  be  seated  on  the  returns  of  the  Lynch 
board,  declan»d  by  the  SUite  courts  to  be  the  legal  board,  because  it 
had  not  returned  him  as  elected.  Nor  could  he  be  seated  on  the 
returns  of  the  Forman  board,  for  the  reasons  given  in  the  previous 
report  of  the  cx)mmittee.  Could  he  l)e  seated  on  the  parish  returns? 
These  w^ere  not  produced,  but  contestant  showed  that  he  had  used  due 
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diligence  to  procure  them,  and  had  shown  that  they  were  correctly 
tabulated  in  the  Fornian  returns.  But  six  parishes  were  omitted  from 
these  returns,  and  there  were  twelve  others  in  regard  to  which  the 
report  adopted  at  the  last  session  had  giv^en  due  notice  that  thev 
required  to  be  sustained  by  evidence  before  thev  could  te  received. 
Mr.  Sheridan  had  taken  no  testimony  to  sustain  them,  but  proposed  to 
compromise  by  substituting  the  vote  of  1874  in  thejse  parisnes  for  that 
returned.  This  would  leave  him  a  majority  of  only  a  little  over  1,000, 
allowing  the  parish  of  Orleans  to  stand.  But  the  testimony  of  fraud 
in  the  registration,  and  stuffing  of  ballot  boxe^  in  that  parish  was  suffi- 
ciently corroborated  to  convict  an  accomplice  of  crime  in  a  criminal 
court,  and  ceilainly  sufficient  to  justify  reiusing  a  seat  to  the  benefici- 
ary of  the  fraud.  The  minority  reconmiended  a  resolution  declaring 
that  Sheridan  was  not  shown  to  be  entitled  to  the  seat. 

The  case  was  not  taken  up  until  the  last  day  of  the  Congress,  when 
the  resolutions  presented  by  the  majority  were  adopted  without  debate 
or  division,  ancl  Mr.  Sheridan  was  sworn  in. 

[Smith,  322-340.  J 

(8)  Bell  vs,  Snyder. 

Votes  illegaUy  rejected;    retumn  imdtted;    irregulaHties.      Sitti7ig 
memher  retained  the  seat. 

Report  by  Mr.  Harrison. 

According  to  the  returns  as  certified  by  the  governor,  Mr.  Snyder 
received  a  majority  of  104  votes.  Bell  contested,  charging  that  in 
four  counties  the  names  of  legal  voters  were  fraudulently  stricken 
from  the  registration  lists,  the  voters  offered  to  vote  for  him,  and  were 
refused;  and  that  in  one  county  the  return  counted  by  the  governor 
was  made  by  an  unauthorized  pei'son,  and  was  false  and  fraudulent. 
Contestee  denied  the  charges,  and  charged  that  he  had  been  deprived 
of  votes  in  one  countv  by  the  refusal  of  the  county  clerk  to  certify 
them,  on  the  ground  that  the  precinct  returns  did  not  show  for  what 
office  the  votes  were  cast  for  hinu  If  these  votes  were  not  to  be 
counted  for  him,  he  asked  that  votes  similarly  returned  for  contestant 
in  five  other  counties  be  rejected.  He  also  charged  intimidation  in 
one  county,  and  the  illegal  registration  of  unqualined  voters  in  seven 
others. 

Under  the  laws  of  Arkansas  the  registrar  in  each  county  was  to 
make  out  a  registry  list  from  his  own  knowledge  and  testimony  pro- 
duced before  him  and  issue  certificates.  A  person  holding  a  certificate 
was  entitled  to  vote  until  his  certificate  was  revoked  by  the  board  of 
review,  consisting  of  the  registrar  and  two  other  persons.  The  board 
of  review  had  the  right  to  strike  off  names  from  the  list  from  their 
own  knowledge  or  testimony  presented.  Their  decision  was  final 
except  on  appeal  to  the  supreme  court.  Immediately  after  closing 
the  registration  the  board  of  review  were  to  make  out  fair  copies  of 
the  list  for  each  precinct  and  deposit  the  original  lists  with  the  county 
clerk. 

The  committee  held  that  the  board  of  review  might  strike  off  names 
up  to  the  moment  of  adjournment,  but  all  persons  who  held  certificates 
and  whose  names  were  on  the  lists  when  the  board  adjourned  were 
legal  voters.  There  was  proof  that  a  number  of  such  voters  offered 
to  vote  and  were  refused,  because  their  names  were  not  on  the  copies 
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of  the  list  furnished  the  precinct  judges.  The  proof  that  they  offered 
to  vote  for  contestant  consisted  of  affidavit;;  niade  at  the  time,  with 
the  ballots  attacheil,  and  the  testimony  of  the  United  States  super- 
visor, identifying  the  affidavits  and  stating  that  the  voters  who  made 
them  offered  to  vote,  were  refused,  and  made  the  affidavits  and  attached 
the  Imllot^  in  his  presence  immediately  afterwards.  The  committee 
rex^'ciyed  the  testimony  as  evidence  of  the  fact  of  rejection,  of  the 
identity  of  the  affidavits  and  the  circumstances  of  making  them,  and 
the  affidavits  themselves  as  statements  made  at  the  time  and  part  of 
the  r««  gentie.  The  affidavits  showed  that  the  voters  were  qualified 
voters  and  had  registration  certificates,  but  that  their  names  had  been 
wrongf ull V  stricken  from  the  lists  and  their  votes  consequently  refused. 
This  woud  not  have  l>een  sufficient  except  for  other  testimony  show- 
ing that  lup  to  the  time  of  the  luljournment  of  the  board  of  review 
their  nam  es  were  still  on  the  list.  This  being  shown  their  votes  were 
countetl  for  contestant. 

In  Hempstead  County  the  return  counted  was  made  by  an  unauthor- 
ized partv,  who,  as  the  proof  showed,  nev^er  had  had  possession  of  or 
canvassed  the  precinct  returns.  The  return  made  by  the  county  clerk, 
based  on  a  full  canvass  of  the  votes,  showed  a  much  smaller  majority 
for  the  conte^tee.  The  committee  would  have  deducted  the  difference 
from  the  vote  of  contestee,  except  that  the  testimony  was  taken  over 
the  protest  of  contestee,  afti^r  the  expiration  of  contestant's  foily  da3'^s, 
and  was  hence  inadmissible.  Attention,  however,  was  called  to  the 
fact  that  the  de<*ision  of  this  question  either  way  could  not  be  decisive 
of  the  case. 

In  on(»  precinct  in  Bogy  County  the  ballots  cast  for  contestee  plainly 
showed  that  they  were  cast  for  him  for  Congress,  but  the  precinct 
returns  did  not  show  for  what  office  they  were  cast,  and  the  county 
clerk  had  refused,  for  that  reason,  to  certify  them  to  the  secretary  of 
state.  The  committee  counted  the  votes.  In  Drew  County  the  returns 
from  ten  of  the  fourteen  precincts  were  so  irregular  and  imperfect 
that  the  clerk  of  the  county  testified  that  no  one  could  make  out  a 
correct  return  from  them.  Most  of  them  did  not  even  indicate  where 
or  when  the  election  was  held,  or  for  what  office  the  votes  cast  for 
contestimt  and  contestee  were  given.  Some  of  them  were  not  sealed, 
some  not  signed,  and  most  of  them  did  not  show  that  the  judges  had 
taken  the  oath.  The  committee  regarded  the  irregularities  as  very 
great,  but  it  not  })eing  necessary  for  the  decision  of  the  case,  did  not 
deduct  the  votes. 

Making  the  deductions  and  additions  called  for  ])y  the  evidence,  Mr. 
Snyder  was  shown  to  have  a  majority  of  at  least  41)2  votes.  The  com- 
niittc^e  were  unanimous  in  their  decision,  and  the  resolutions  pi-esented 
were  adopted  bv  the  House  without  debate  or  division.     • 

[Smith,  247-259.] 

(9.)  (teorcje  Q.  C-annox. 

Procei'dmqH  for  expulsion.  Charges  of  polygamy  and  of  taJdrug  an 
oath  hw(aii<fHtf'nt  irlth  allegiance  to  the  United  States,  The  inajority 
recommended  e^cclmion^  the  mhiorUy  that  no  action  he  tak4m.  The 
UauHC  did  not  ccmsider  thv  case. 

Majority  report  by  Mr.  Smith;  minority  report  by  Mr.  Harrison. 
Under  the  repolution  passed  at  the  last  session,  the  committee  pro- 
ceeded tq^lBfer  the  charges  a<rainst  Mr.  Cannon.     Mr.  Cannon 
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consented  to  the  use  of  the  testimony  taken  in  the  case  of  Maxwell  vh. 
Cannon,  and  from  this  and  some  additional  testimony  the  majority  of 
the  committee  found  the  charge  established  that  Mr.  Cannon  was 
cohabiting  with  four  wives,  the  last  of  whom  he  had  married  since  the 
mssage  of  the  act  of  1862,  making  polygamy  in  the  Territories  a  felony. 
The  testimony  in  regard  to  the  oath  &ken  in  the  Endowment  House 
was  conflicting.  The  majority  recommended  a  resolution  excluding 
Mr.  Cannon  from  his  seat. 

The  minority  opposed  any  action.  The  testimony  establishing  Mr. 
Cannon's  polygamy  was  hearsay  and  inadmissible.  Still  the  minority 
concluded  that  the  fact  could  probably  be  established  by  legal  evidence. 
If  Mr.  Cannon  was  to  be  expelled  for  it  he  should  be  expelled  by  a 
two-thirds  vote,  and  he  shoula  be  expelled  for  no  cause  that  would  not 
be  sufficient  to  expel  a  member.  The  House  had  no  doubt  the  power 
to  expel  him  b}^  a  majority  vote,  but  the  safer  rule  was  to  follow  the 
analogy  of  the  case  of  a  member.  It  was  a  universally  known  fact 
that  the  majority  of  the  people  of  Utah  were  Mormons,  and  would  be 
likely  to  elect  a  Mormon  Delegate.  Congress,  with  full  knowledge  of 
this  fact,  had  given  them  the  power  to  elect  a  Delegate.  It  would  be 
a  dangerous  precedent  to  establish  the  custom  of  inquiring  into  the 
moml  character  of  members  with  a  view  to  expulsion,  and  there  could 
be  no  justification  for  it  in  this  case  unless  it  was  to  strike  a  blow  at 
Mormonism.  That  blow  could  be  much  better  struck  by  legislation. 
Moreover,  Mr.  Cannon  had  never  been  convicted  in  a  court  of  the 
crime  of  polygamy.  He  was  now  under  indictment  and  would  soon 
l>e  tried.     It  would  be  much  better  to  leave  the  issue  to  the  courts. 

When  the  case  was  brought  up,  the  House,  by  a  vote  of  20  ayes, 
noes  not  counted,  refused  to  consider  it  at  that  time.  It  was  not  after- 
wards called  up. 

[Smith,  259-275.] 

(10)  Gause  vh,  Hodges. 

Returns  ovntted;  unautlu/rlzedpolh:  Hettlng  anide  of  registration  hy 
the  goveimor,  TJw  majority  rej)orted  m  favor  of  Hitting  imnrihtn^;  the 
mimrrity  in  fanor  of  contestant,      TJie  House  t^ook  no  a<ition.. 

Majority  report  by  Mr.  Pike;  minority  report  by  Mr.  Crossland. 

There  were  twenty-four  counties  in  the  district;  the  sitting  member 
in  his  brief  attacked  the  returns  of  two  of  them;  the  contestant  denied 
the  correctness  of  the  returns  or  the  legality  of  the  election  in  ten  of 
them.  The  committee  rejected  the  vote  of  one  of  the  counties  attacked 
by  the  sitting  member,  as  the  clerk  of  the  county  had  never  made  an 
al)stract  of  the  votes  as  reouired  by  law.  The, returns  had  been  stolen 
from  his  office,  and  he  had  based  his  abstract  on  the  affidavits  of  the 
judges  of  election  in  only  a  part  of  the  precincts.  No  returns  were  in 
evidence.  Of  the  counties  put  in  controversy  by  the  contestant,  the 
question  in  three  of  them  was  the  legality  of  polls  opened  (as  the 
majority  of  the  committee  held)  without  authority  of  law,  in  addition 
to  the  regular  and  legal  polls.  Their  votes  had  not  been  included  in 
the  returns  on  which  the  certificate  was  based,  and  were  not  counted 
by  the  committee.  In  seveml  others  it  was  charged  that  the  abstract 
of  votes  certified  by  the  county  clerk  did  not  include  all  the  votes  of 
the  countv.  The  conmiittee  held  that  the  abstract  legally  forwarded 
and  acted  on  b\'  the  proper  authorities  was  prima  fame  evidence  of 
the  vote,  and  as  the  contestant  had  not  oflfered  the  preciact  YetvjLV\ss»,, 
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or  other  sufficient  evidence,  to  show  the  vote  of  any  polls  that  may 
not  have  U^en  included,  the  vote  as  counted  was  allowed  to  stand.  In 
two  or  three  other  counties  the  registration  had  \)een  set  aside  by  the 

irovernor  and  a  new  one  ordered,  under  the  power  given  the  governor 
)v  the  State  law.  The  new  registration  had  }>cen  only  partly  oom- 
pleted,  and  the  county  clerks  had  refused  to  certify  the  votes  of  pre- 
(»incts  not  yet  registered.  The  committee  held  that  the  power  of  the 
govenor  to  set  aside  an  old  registration  was  inseparable  from  the  power 
to  order  a  new  one,  and  should  not  he  so  construed  as  to  disfranchise 
the  people  of  a  county.  The  contestant  in  one  count}'  assailed  the 
legality  of  the  proceedings  establishing  election  precincts  on  the 
grouna  that  no  quorum  of  the  court  had  been  present.  This  objection 
to  these  precincts  was  not  included  in  the  notice  of  contest,  and  hence 
was  not  open  to  contestant.  If  it  were  it  ought  not  to  prevail,  as  the 
order  of  the  court  had  been  genei-ally  acted  upon  as  valid.  The  pre- 
cincts were  to  "  be  regarded  as  established  under  color  of  law,  and  as 
having  a  fir  facto  existence.-'  Counting  the  votes  according  to  the 
findings  of  the  committee,  the  sitting  member  was  shown  to  have  a 
majority  of  1,143  votes,  and  the  committee  recommended  resolutions 
declaring  him  entitled  to  the  seat. 

The  minority  disagreed  to  most  of  the  findings  of  the  committee. 
Th(^  county  abstracts  objected  to  were  mostly  partial  abstracts  made 
by  the  county  clerks  under  fmudulent  instructions  from  the  attomey- 
gen(»nil,  instructing  them  to  reject  the  returns  from  all  precincts  where 
there  were  irregularities,  or  where  the  votes  of  unregistei'ed  persons 
were  received.  The  clerks  plainly  had  no  right  to  reject  these  returns, 
the  law  making  it  a  penal  offense  for  them  to  do  so.  Abstracts  of  all 
the  returns  were  in  each  ca*se  in  evidence,  and  proved  to  be  correct. 
They  were  sufficient  evidence  of  the  votes.  The  "'outside  polls  "  estab- 
lished were  esUiblished  in  accordance  with  the  law,  and  were,  strictly 
speaking,  the  only  legal  polls  in  the  precincts  in  question.  The  elec- 
tions at  them  were  shown  to  be  legal,  and  only  legal  votes  were  received. 
The  minority,  however,  were  willing  that  the  votes  of  both  polls  in 
each  precinct  should  be  counted.  The  minority  agreed  with  the  major- 
ity in  counting  votes  of  counties  and  precincts  not  yet  registered  under 
the  second  registmtions  ordered  by  the  governor,  and  counted  a  few 
additional  precincts  b}' accepting  evidence  not  deemed  sufficient  by  the 
majority.  The  findings  of  the  minority  showed  a  majority  of  799  for 
Gause,  and  the\'  recommended  resolutions  accordingly. 

The  reports  were  submitted  to  the  House  February  24,  1875,  but 
never  acted  upon  (the  House  being  most  of  the  time  until  the  end  of 
the  session  engaged  in  the  prolonged  struggle  over  the  "Force  bill," 
and  the  resolutions  in  regard  to  the  condition  of  the  governments  of 
the  Stiites  of  Arkansas  and  Louisiana). 

[Smith,  21)1-822.] 

(11)  Laavren(^k  nv.  Sypher. 

Votin/f  placii^  aholhliM  f()r  partisan  purposes;  fravd'id-ent  votes  oast; 
Vf'turfhs  oniittrd,  Majm'lty  report  for  conteHtmit;  minority  report  tlkoi 
the  Ht-at  nhoidd  ht  dicUired  vacivnt.      Contestant  swoni  in. 

Majority  rei)ort  })y  Mr.  Robinson;  minority  report  by  Mr.  Hazelton. 

Mr.  Lawrence  had  a  certificiite  of  election  based  on  the  returns  of 

the  ''Forman  board,"  and  Mr.  Sypher  one  bavsed  on  the  returns  of  the 
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"Lynch  board."  Mr.  Sypher  was  given  the  seat  on  his  certificate, 
without  referring  the  matter  to  the  Committee  on  Elections,  and  Mr. 
Lawrence  contested.  The  testimony  being  taken  under  a  special  reso- 
lution of  the  House,  after  contestee  had  T)een  sworn  in,  tne  case  did 
not  come  before  the  committee  until  the  second  session,  and  was  not 
reported  on  until  February  27,  1S75,  four  days  before  the  expiration 
of  the  Congress. 

The  committee  did  not  attempt  to  decide  whether  the  Lynch  or  the 
Fonnan  board  was  legally  constituted,  but  found  that  the  latter  board 
had  actual  possession  of  the  returns  and  had  correctly  tabulated  them, 
except  a  few  which  were  omitted.  Supplying  these  omitted  parishes, 
the  vote  on  the  face  of  the  returns  stood:  Sypher,  11,088;  Lawrence, 
13,036,  a  majority  for  contestant  of  1,947  votes.  This  majority  the 
contestee  sought  to  overcome  by  two  charges:  (1)  That  in  Plaouemines 
Parish  the  polls  in  the  upper  part  of  the  parish  were  abolishea  shortly 
before  the  election,  leavmg  the  largest  part  of  the  Republican  voters 
of  the  parish  from  35  to  47  miles  from  the  nearest  polls;  and  (2)  that 
in  the  citv  of  New  Orleans  a  larger  number  of  fraudulent  votes  were 
counted  lor  contestant  than  his  returned  majorit}". 

The  majority  of  the  committee  characterized  •'the  abolition  of  the 
voting  places  as  an  outi-age,  for  which  there  should  be  some  relief." 
But  Mr.  Lawrence  was  not  a  party  to  the  wrong,  and  furnished  a  steam- 
boat to  carry  voters  of  all  parties  down  the  river.  The  evidence  seemed 
to  indicate  that  not  over  350  votes  had  been  lost  to  Mr.  Sypher.  The 
Republican  vote  in  1874,  when  the  election  in  this  parish  was  quiet, 
was  only  377  more  than  in  1872,  and  the  Democratic  vote  was  also 
increased.  And  in  no  case  could  votes  lost  to  Mr.  S^-pher  by  re^on 
of  the  failure  to  establish  voting  places  be  added  to  his  vote  unless  the 
provisions  of  the  enforcement  act  were  strictly  followed,  which  was 
not  claimed  to  have  been  done  in  this  case. 

The  testimony  relied  on  to  osta})lish  fraud  in  New  Orleans  was  very 
conflicting  and  unsatisfactory.  It  consisted  of  the  testimony  of  crimi- 
nals swearing  to  their  own  crimes,  part  of  whom  at  least  had  con- 
sented to  exix)se  their  crimes  for  a  money  consideration.  They  testi- 
fied to  a  conspirac}^  to  procure  fraudulent  registration  and  receive 
fraudulent  votes,  but  they  had  no  means  of  estimating  accurately  the 
number  of  votes  aflfec'ted.  The  committee  concluded  that  the  number 
must  have  been  loss  than  1,000,  because  (1^  the  Lynch  board  in  its 
canvass,  based  largeh^  on  estimates  of  political  strength  and  strongly 
biased  in  favor  of  contestee,  had  only  counted  for  him  108  votes 
more  than  the  Fornian  board  in  the  seven  wards  included  in  this  dis- 
trict; (2)  the  presence  of  United  States  supervisors  must  have  pre- 
vented much  rraud  in  the  Congressional  election;  and  (3)  the  testi- 
mony was  general  and  did  not  specify  particular  acts  of  fraud,  and  the 
estimates  of  the  witnesses  were  "entirely  too  problematical  to  over- 
throw positive  returns." 

If  Sypher  should  be  allowed  377  additional  votes  in  Plaquemines 
Parish  and  1,000  should  be  deducted  from  Lawrence  in  New  Orleans 
there  would  still  be  a  majority  of  570  votes  for  Mr.  Lawrence;  or, 
taking  the  returns  of  the  Lynch  board,  which  elected  Sypher  by  a 
majority  of  only  74,  and  deducting  from  them  the  aflSdavits  counted 
as  votes,  which  were  simply  manufactured  for  the  occasion,  a  large 
majority  would  still  appear  for  Mr.  I^rtiwrence.  The  committee  rec- 
ommenced that  he  be  given  the  seat. 
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A  iiiinorit}',  composed  of  Messrs.  Hazelton,  Smith,  Hyde,  Todd, 
and  Thomas,  repoited  that  the  title  of  both  claimants  was  so  tainted 
with  fraud  that  it  was  impossible  to  say  that  a  lej^l  election  had  been 
held.  In  Placiuemines  Parish  less  than  one-half  of  the  registered  vote 
had  l^een  cast  on  account  of  the  al)olition  of  voting  places,  and  it  was 
in  proof  that  the  votes  lost  were  nearly  all  Republican.  The  testimony 
of  the  conspirators  in  New  Orleans,  part  of  which  affected  the  whole 
State,  was  not  imi>eached  and  nmst  be  believed  to  be  substantially 
true.  At  least  it  was  the  testimony  of  men  re^rded  by  the  leaders  of 
the  party  of  contestant  as  fit  to  be  intrusted  with  the  management  of 
the  election,  and  it  was  not  in  their  mouths  to  say  that  the  testimony 
of  these  men  under  oath  and  not  impeached  could  not  be  believed. 
It  showed  that  the  so-called  elex^tion  was  not  an  election  at  all,  but  a 
conspiracy  to  defeat  an  election,  and  exposed  methods  which,  if  prac- 
ticed^in  all  the  Congressional  districts  of  the  United  States,  would  be 
destructive  of  republican  government. 

The  title  of  contestoe  was  also  tainted  bv  the  grossest  iri"egularities, 
loss  widespread  and  systematic,  perhaps,  than  those  on  the  other  side, 
and  sought  to  l)e  excused  on  the  grounds  that  they  were  resorted  to 
to  counteract  the  fraudulent  machinations  of  those  in  power,  but  still 
abundantly  sufficient  to  destroy  his  title  to  the  seat.  The  minority 
rociMnmeiided  that  the  seat  be  declared  vac"ant. 

The  case  was  not  called  up  until  the  last  day  of  the  Congress,  when 
the  resolutions  of  the  minority  were  defeatea  bv  a  vote  of  87  to  143 
and  those  of  the  majority  adopted  by  a  vote  of  135  to  86,  and  Mr. 
liHwrence  was  sworn  in. 

[Smith,  340-355.] 


FORTY-FOURTH    CONGRESS.  3i)3 


FORTT-FOTJRTH  GOHORESS,  1875-1877. 

Committee  an  Electi^ms. 

Mr.  Harris,  Virginia,  Mr.  Wells,  Mississippi, 
Thompson,  Massachusetts,  Baker,  Indiana, 

Blackburn,  Kentucky,  Brown,  Kansas, 

House,  Tennessee,  Townsend,  New  York, 

De  Bolt,  Missouri,  Beebe,  New  York, 

PoppLETON,  Ohio,  Wilson,  West  Virginia. 

(Mr.  Beebe  resigned  as  a  member  of  the  committee,  and  Mr.  Wil- 
son was  appointed  in  his  place  December,  1876.) 

Cases, 

(1)  Frederick  G.  Bromberg  vs,  Jere  Haralson,  Alabnjna, 

(2)  Jes&e  J.  Finley  vs,  Josiah  T.  Walls,  Fl</nda, 

(3)  John  V.  Le  Moyne  vs.  Charles  B.  FarwelL  Illvnois. 
f4)  E.  St.  Julien  Cox  vs,  Horace  B.  Strait,  Mirmesota. 
5)  William  B.  Spencer  vs,  Frank  Morey,  Louisiana. 

(6)  Samuel  Lee  vs.  Joseph  H.  Rainey,  South  Carolina. 

(7)  S.  S.  Fenn  vs.  T.  W.  Bennett,  Idaho  Territory. 

(8)  Josiah  G.  Abbott  vs.  Kufus  S.  Frost,  Massachusetts. 
J9)  James  H.  Piatt  vs.  John  Goode,  jr.,  Virginia. 
lu)  C.  W.  Buttz  vs.  E.  W.  M.  Mackey,  Smdh  CaroUna. 

(1)  Bromberg  vs.  Haralson. 

Charges  of  IntiiwidatUm.^  fraudnl'ent  voting.,  and  hriherg.  Sitting 
iHtnnhrr  reta!ned  the  seat. 

Report  by  Mr.  Harris. 

The  contestant  sought  to  overcome  the  majority  returned  for  the 
sitting  member  l)y  the  charges  that  large  numbers  of  fraudulent  votes 
had  been  cast  for  the  sitting  member,  and  that  voters  had  been  made 
to  vote  for  him  by  briberv,  intimidation,  and  undue  influence. 

In  Mobile  County  both  intimidation  and  fraudulent  voting  were 
charged.  The  evidence  of  the  former  charge  was  so  plainly  insuffi- 
cient that  the  committee  did  not  deem  it  necessary  to  analyze  it.  The 
evidence  of  the  latter  charge  was  the  testimony  of  the  president  and 
some  of  the  meml)ers  of  a  colored  club  of  some  250  members,  to  the 
effect  that  the  said  club  was  organized  for  the  purpose  of  fraudulent 
voting,  and  that  the  plans  thus  made  and  organ izea  were  carried  out. 
The  president  of  the  club  was  at  the  time  of  giving  his  testimony  the 
paid  agent  of  the  contestant,  and  his  testimony,  already  weak  as  being 
that  of  a  conspirator  testifying  to  his  own  wrong,  was  further  weak- 
ened by  this  fact.  He  testified  to  the  plans  for  fraudulent  voting  and 
repeating,  and  that  he  saw  squads  of  colored  men  on  election  day 
apparently  carrying  them  out,  but  he  had  purposely  refrained  from 
seeing  whether  they  actually  did  carry  them  out.  Both  he  and  the  other 
witnesses  testif3Mng  to  the  fi*aud  refused  to  submit  to  a  thorough  cross- 
examination.     Other  members  of  the  club  testified  that  there  were  no 
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such  arrangements  made  or  instructions  given.  A  slightly  smaller 
proportion  of  the  colored  vote  than  of  the  white  vote  was  cast.  The 
majority  of  the  voters  were  white,  and  it  was  inconceivable  that  250 
negroes  would  have  been  ix^rmitted  to  carry  out  such  frauds.  If  illegal 
votes  were  cast,  the  proof  did  not  show  how  many  there  were,  and  the 
only  remedy  would  be  to  throw  out  the  whole  vote,  which  would  be 
decisive  of  the  case  against  the  contestant. 

In  Monroe  County  some  casks  of  Government  bacon  had  been 
received  and  distributed  among  the  sufferers  from  the  floods.  It  was 
charged  that  this  was  used  for  purposes  of  bribery.  In  one  town  it 
was  distributed  without  asking  any  questions,  and  plainly  did  not 
affect  the  vote.  In  another  town  a  rumor  was  prevalent  among  the 
negroes  that  it  was  necessary  to  vote  the  Republican  ticket  in  order  to 
be  entitled  to  bacon.  The  Republican  leaders  made  no  attempt  to 
deny  this  rumor,  and  the  vote  was  probably  increased  by  it.  But  the 
specific  proof  only  showed  10  or  12  voters  influenced.  From  the 
increase  in  the  vote  over  that  of  1872  it  might  perhaps  be  inferred 
that  some  300  voters  were  influenced,  but  these  would  not  be  sufficient 
to  overcome  the  majority  of  contestee  if  deducted.  There  was  a  small 
squad  of  soldiers  in  this  county,  but  they  made  no  attempt  to  influence 
the  vote  of  anyone.  The  deputy  United  States  marshal  testified  that 
the  colored  voters  had  unlimited  confidence  in  him,  and  that  he  could 
control  the  votes  of  at  least  900  of  them.  This,  if  true,  would- not 
justify  the  rejection  of  their  votes,  and  it  was  probabh'^  only  idle  boast- 
ing. General  charges  of  illegal  voting  and  undue  influence  were  made 
in  regard  to  Wilcox  Count\%  but  they  were  ''too  vague  and  uncertain 
to  be  good."  No  testimony  had  been  taken  by  the  contestant  in  this 
county  during  his  time  for  taking  testimony  in  chief,  and  the  notices 
to  take  testimony  during  the  last  ten  days  specified  that  it  was  to  be  in 
rebuttal.  It  was  plainly  testimony  in  chief^  and  was  objected  to  at 
the  time  on  that  ground.  The  committee  rejected  all  of  contestant's 
testimony  in  this  count  v. 

In  Dalhis  County  it  was  charged  that  thousands  of  votes  had  been 
cjist  for  contestee  by  minors  and  nonresidents,  and  that  2,000  pei'sons 
had  been  preventea  from  voting  for  contestant  by  intimidation  and 
deception.  It  was  proved  that  20  persons  voted  for  contestee  who 
apix»ared  to  bystjinclers  to  be  less  than  21  j^ears  of  age;  each  of  them 
made  affidavit  that  he  was  of  age.  There  was  also  evidence  that  9 
colored  men  voted  who  may  not  have  been  hfmajide  residents.  There 
was  general  testimon}^  that  large  numbers  of  colored  men  had  moved 
from  the  county  within  the  preceding  two  years,  and  from  this  fact 
and  the  number  of  votes  cast  it  was  argued  that  nonresidents  must 
have  voted.  The  testimony  was  lield  to  be  insufficient.  It  was  also 
proved  that  the  canvass  was  a  heated  one  and  inflammatory  language 
used,  but  no  such  condition  of  violence  existed  as  would  interfere 
with  the  freedom  of  the  election.  ^ 

No  detailed  statement  of  the  illegal  votes  proved  is  given,  but  the 
evidence  is  found  to  be  entirely  insufficient  to  overcome  the  returned 
majority  of  2,700.  The  committee  wore  unanimous  in  their  decision 
in  favor  of  the  sitting  member,  and  the  House  adopted  the  resolution 
presented  without  division. 

[Smith,  355-367.J 
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(2)  FiNLEY  v8.  Walls. 

trauds^  illegal  votes^  irregidcmlies.  Majority  report  for  contestant; 
minority  report  for  sitting  member.     Contestant  gwen  the  seat. 

Majority  report  by  Mr.  Thompson;  minority  report  by  Mr.  Town- 
send. 

The  sittmg  member  had  a  majority  of  371  votes  on  the  face  of  all 
the  returns,  and  received  the  certificate.  The  contestant  char^^ed  that 
certain  illegal  returns  ought  to  have  been  rejected  by  the  State  can- 
vassers, which  would  have  given  him  the  certificate.  This  point  was 
sustained  by  the  majoritj  of  the  committee,  but  is  so  vaguely  stated  that 
it  is  impossible  to  tell  lust  what  the  point  was,  or  on  what  grounds  it 
was  based.  It  was  hela  to  be  inmiaterial  to  the  case  on  the  merits. 
Mostof  the  remaining  charges  were  substantially  alike.  Under  the  laws 
of  Florida  a  voter  was  required  to  be  registered  at  least  six  days  before 
the  election,  and  the  registering  officers  had  the  right  to  strike  from 
the  list  the  names  of  persons  whom  they  knew  of  their  own  knowledge 
or  ascertained  by  testimony  to  be  no  longer  entitled  to  vote.  Any 
person  whose  name  was  thus  erased  would  be  entitled  to  vote  upon 
taking  oath  before  the  election  officers  that  his  name  had  been  improp- 
erly stricken  from  the  registry  and  taking  the  oath  prescribed  by  law 
for  chaUenged  persons.  A  person  might  vote  at  any  precinct  in  the 
county  where  he  resided,  ana  it  appeared  to  be  the  custom  for  the  col- 
ored voters  to  vote  so  far  as  possible  at  one  precinct,  at  which  few 
white  voters  would  vote.  All  the  precincts  in  controversy  were  pre- 
cincts of  this  sort,  and  the  vote  in  each  case  was  several  hundred  for 
contestee,  and  from  10  to  30  for  contestant.  In  each  one  of  these  pre- 
cincts it  was  shown  that  votes  were  cast  by  persons  whose  nanies  were 
not  found  on  the  copy  of  the  registry  list  in  the  hands  of  the  judges  of 
election.  An  oath  was  administered  to  each  one  of  these  persons,  but 
contestant  charged  that  it  was  not  the  oath  required  by  law,  and  the 
majority  of  the  committee  sustained  the  charge.  The  testimony  was 
indefinite.  In  one  case  a  supervisor  of  election  testified  that  he  had 
looked  up  the  form  of  oath  required  by  the  law,  and  that  the  form  he 
found  was  used;  it  was  the  oath  required  of  challenged  voters,  with 
the  addition  that  each  voter  swore  that  he  had  been  registered;  he  was 
quite  confident  the  oath  did  not  also  state  that  the  voter's  name  had 
been  improperly  stricken  from  the  lists.  In  other  cases  election  officers 
attempted  to  repeat  the  form  of  oath  from  memory,  but  could  not  give 
it  all.  As  they  gave  it  it  generally  included  a  statement  that  the  voter 
was  a  qualified  voter  and  had  been  registered,  but  not  a  statement  that 
his  name  had  been  improperly  struck  from  the  registry  list.  In  one 
or  two  cases  they  expressed  the  opinion  that  it  didnot  include  such  a 
statement;  in  other  cases  the  question  was  not  asked.  The  form  of 
oath  given  in  section  16  of  the  election  laws  of  1868  (the  oath  to  be 
given  to  challenged  voters  without  the  addition  required  of  voters 
whose  names  were  not  on  the  registry  list)  being  read  to  the  witnesses, 
most  of  them  stated  that  they  recognized  it  as  tne  form  of  oath  which 
they  had  used. 

The  county  clerks  testified  that  they  nad  comparea  tne  lists  or  voters 
with  the  original  registry  lists  on  file  in  their  offices,  and  had  found 
that  large  numbers  of  the  voters  whose  votes  were  thus  admitted  on 
their  oaths,  because  their  names  were  not  (or  at  least  were  not  found 

H.  Doc.  610 ^20 
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i>y  the  election  officers)  on  the  (topics  of  the  lists  at  the  polls,  were 
actually  registered,  and  their  names  were  on  the  original  lists.  Where 
this  evidence  showed  the  number  thus  found,  the  committee  allowed 
tiiese  votes  to  stand,  but  deducted  the  remainder,  not  found  on  the 
lists  at  the  polls,  and  not  shown  to  be  on  the  original' list,  fi^om  the 
votes  of  the  candidates ^r^>  rata  (the  loss  falling,  of  course,  chiefly  on 
contestee,  who  had  received  nearly  all  the  votes  at  the  precincts  in 
question).  Mr.  Blackburn,  however,  announced  his  opinion  that  all 
the  votes  should  be  deducted,  whether  found  on  the  original  lists  or 
not. 

In  each  of  these  precincts  other  irregularities  were  charged;  in 
some  of  them  that  part  of  the  officers  were  not  sworn,  or  ineligible; 
in  others,  that  the  polls  were  not  opened  at  the  proper  hours;  in 
others,  that  the  poUs  were  adjourned  for  dinner,  ana  the  box  not 
properly  secured;  in  others,  that  there  were  discrepancies  between 
the  ballots,  poll  books,  and  returns;  in  others,  that  the  returns  were 
irregularly  made;  in  one  that  the  ballots  were  numbered  contrarv  to 
law,  and  in  another  that  an  excess  of  ballots  was  not  ''purged"  ac- 
cording to  law.  Some  of  the^e  charges  were  held  to  be  not  proved, 
and  the  rest  were  held  to  be  insufficient  to  destroy  the  validity  of  the 
returns  or  election.  But  Messrs.  Blackburn,  f^oppleton,  De  Bolt, 
and  Wells  announced  their  opinion  that  the  irregularities  in  four  of 
the  precincts  were  sufficient  to  require  the  rejection  of  the  whole  vote, 
which  would  largely  increase  the  majority  found  by  the  committee 
for  contestant. 

Unless  some  of  the  prex;incts  above  discussed  were  thrown  out 
entirely,  the  findings  of  the  committee  in  regard  to  them  would  not 
overcome  all  of  the  majority  of  contestee.  The  remaining  precinct  in 
controversy,  and  the  one  on  which  the  decision  of  the  case  must  turn, 
was  Colored  Academy,  in  Columbia  County.  In  this  precinct  fraud  was 
charged,  and  the  committee  threw  it  out  altogether.  The  vote  cast 
was  588  for  Walls  and  11  for  Finley.  Rejecting  this  vote,  and  deduct- 
ing the  votes  found  to  be  illegal  in  the  precincts  previously  discussed, 
the  returned  majority  of  371  for  Walls  would  be  overcome,  and  a 
majority  of  348  shown  for  Finley. 

The  fi*aud  was  charged  to  have  been  planned  and  committed  by  one 
Dr.  Johnson,  with  the  object  of  securing  his  election  to  the  State  sen- 
ate. Dr.  Johnson  had  been  killed  soon  after  the  election,  and  hence 
could  not  be  called  as  a  witness.  Part  of  the  evidence  of  the  fraud 
consisted  of  stjitements  which  the  witnesses  testified  Dr.  Johnson  had 
made  to  them;  the  rest  was  circumstantial.  Only  part  of  the  officers 
of  election  were  those  regularly  appointed.  Dr.  Johnson  had  invited 
other  persons  to  act  in  the  place  of  some  who  he  said  would  not  be 
able  to  attend.  One  of  these  persons  spent  the  night  before  the  elec- 
tion in  his  house,  and  another  took  breakfast  with  hnn.  The  testimony 
as  to  the  time  the  polls  were  opened  was  conflicting,  but  they  were 

Brobably  opened  soon  after  7  o  clock,  instead  of  8,  the  legal  hour, 
^r.  Johnson  manifested  great  eagerness  to  have  the  polls  opened  as 
early  as  possible  on  account  of  the  large  vote.  All  the  witnesses  testi- 
fied that  he  was  ''figuring  how  many  votes  must  be  cast  a  minute," 
and  fearful  that  there  would  not  be  time  to  get  all  the  vote  in.  (There 
were  600  votes  cast  at  this  poll.)  One  witness  also  answered  in  the 
affirmative  to  a  question  asking  him  if  it  was  not  his  impression  that 
Dr.  Johnson  wanted  the  poUs  opened  early  in  order  to  get  votes  in 
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The  number  of  voters  whose  names  were  not  found  on  the  registry 
list  at  the  polls,  and  who  were  permitted  to  vote  on  taking  an  oath, 
was  estimated  as  at  least  75.  One  witness  swore  that  they  all  took 
the  oath  prescribed  in  section  16  of  the  election  laws  (the  oath  required 
of  challenged  voters)  and  no  other.  The  officer  who  administered  the 
oath  testihed  that  most  of  them  took  the  oath  in  section  16  only,  but 
a  few  also  took  the  oath  that  they  had  been  registered,  and  that  their 
names  had  been  improperly  struck  from  the  list.  There  were  16  names 
found  on  the  poll  list  as  voting  at  the  market-house  precinct  which 
were  also  found  on  the  poll  list  or  colored  academy.  One  witness  testi- 
fied to  a  remark  of  Dr.  Johnson  which,  it  was  his  impression,  referred 
to  voters  voting  at  both  of  these  precincts.  Dr.  Johnson  was  also  said 
to  have  stated  that  he  had  brought  in  52  voters  who  were  registered  in 
Columbia  Countv,  but  who  were  now  in  other  counties,  at  an  expense 
of  over  $300. 

One  of  the  clerks  of  the  election  testified  that  Dr.  Johnson  had 
given  him  a  list  of  about  50  names  to  copy  the  night  before  the  election. 
He  was  not  told  what  the  purpose  of  the  names  was,  but  his  impression 
was  that  he  was  expected  to  work  them  in  as  votes  for  Dr.  Johnson; 
he  had  not  done  so,  and  had  destroyed  the  list.  Another  witness  testi- 
fied that  near  the  close  of  the  day  Dr.  Johnson  had  asked  some  one  if 
he  could  not  fix  up  a  trick  to  capture  the  returns  from  a  neighboring 
Democratic  precinct.  No  attempt  was  made  to  do  so.  The  witness 
believed  the  election  to  bo  unfair,  from  the  fact  that  Dr.  Johnson 
would  call  out  names  and  numbers,  a  person  would  come  up,  take  a 
ticket,  call  out  the  same  name  and  number  and  vote,  and  also  irom  the 
fact  that  he  believed  that  some  men  voted  under  fictitious  names;  no 
one  told  him  so.  One  of  the  inspectors  of  election  had  been  beard 
since  the  election,  while  under  the  influence  of  liquor,  to  say  that  the 
votes  at  his  precinct  did  not  tally  within  30  or  40,  but  "there  was 
always  a  wheel  within  awheel." 

From  all  these  circumstances  the  majority  of  the  committee  held 
that  fraud  had  been  committed,  with  the  connivance  of  the  election 
officers,  and  that  the  returns  nuist  be  rejected  and  no  votes  counted 
except  upon  proof  of  the  number  of  legal  votes  cast.  There  was  proof 
of  the  number  of  votes  (wtxially  cast  for  each  candidate,  but  as  the 
charge  was  illegal  voting  this  was  not  sufficient,  and  all  the  votes  were 
rejected. 

The  minority  found  that  these  circumstances  were  not  sufficient  to 
prove  fraud.  The  contestee  was  put  at  a  disadvantage  in  regard  to 
this  precinct  by  the  facts  that  the  county  clerk's  office  had  been  burned 
soon  after  the  election,  so  that  the  original  registi*ation  and  poll  lists 
could  not  be  produced;  that  Dr.  Johnson  had  l^en  murdered  and  could 
not  be  produced,  and  that  the  contestee  was  not  personally  present  at 
taking  depositions  in  this  county.  He  had  asserted  that  if  given  time 
he  could  produce  evidence  contradicting  all  the  evidence  produced,  but 
the  committee  had  refused  him  opportunity.  The  circumstances 
thought  to  show  fraud  could  all  be  more  easily  explained  in  other 
ways,  except  one  or  two  facts  sworn  to  by  unreliable  witnesses  and 
plainly  false.  Nearly  all  the  testimony  w^as  hearsay;  it  was  only  such 
as  the  attornev  for  contestant  chose  to  present,  and  was  in  that  sense 
tf^v parte ^  and  it  was  entirely  insufficient  to  show  fraud. 

The  other  precincts  were  also  discussed  by  the  minority  and  the 
testimony  hela  to  be  insufficient  to  establish  the  fact  that  the  voters 
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did  not  take  the  full  oath  required  by  law  in  the  face  of  the  presump- 
tion that  they  had  done  so.  And  in  any  case  most  of  them  were  shown 
to  be  actually  registered  on  the  original  lists,  and  the  few  others  would 
not  be  suflScient  to  change  the  result  unless  the  colored  academy  vote 
were  rejected,  and  if  that  were  rejected  the  decision  of  the  other  points 
was  immaterial. 

The  case  was  debated  for  two  days,  and  the  resolutions  presented  by 
the  minority  were  rejected  by  a  vote  of  84:  to  135.  The  resolutions 
presented  by  the  committee  were  then  passed  without  division,  and 
Mr.  Finley  was  sworn  in. 

[Smith,  367-406.] 

(3)    I^K  MOYNK  Vft.  FaRWELJL. 

Fraxul^  Irreg^diiritim^  voten  of  2Hiuj)erf<  in  tlie  poorhouae.  Majority 
report  for  amt^tant;  mhiority  report  for  contestee,  ContestarU  gi/ven 
the  seat. 

Majority  report  by  Mr.  Harris;  minority  report  by  Mr.  Brown. 

The  two  pomts  on  which  this  case  turned  were  the  disposition  to  be 
made  of  the  vote  of  a  certain  precinct  where  fraud  was  committed, 
and  the  right  of  paupers,  sent  to  the  poorhouse  from  other  parts  of  the 
county,  to  vote  in  the  poorhouse  precinct. 

Mr.  Fai-well  received  a  majority  of  186  votes  in  the  district.  In  the 
first  precinct  of  the  Seventeenth  Ward  of  Chicago,  where  fraud  was 
proved,  he  received  a  majority  of  171  votes.  In  this  precinct  a  fraud- 
ulent registration  list  was  prepared,  and  by  its  use  a  large  number  of 
illegal  votes  were  cast.  Men  were  registered  from  vacant  lots  and 
from  houses  where  they  were  proved  not  to  live.  Some  voted  on  the 
names  of  dead  men,  and  some  voted  several  times.  The  ballot  box 
was  kept  for  two  days  after  the  election  in  the  house  of  a  candidate 
on  the  same  ticket  with  contestee  before  the  official  returns  were  made. 
The  ballots  were  then  sealed  up  and  deposited  with  the  county  clerk. 
When  they  were  opened  during  the  taking  of  testimony  in  the  case  it 
was  found  that  there  were  183  names  on  the  poll  book  for  which  bal- 
lots with  corresponding  numbers  could  not  be  found,  and  198  duplicate 
or  triplicate  numbers.  There  were  only  673  names  on  the  poll  book, 
but  the  ballots  were  numbered  up  to  677. 

These  facts,  and  the  existence  of  fraud,  were  conceded  by  both  sides, 
but  the  majority  and  minority  differed  as  to  the  disposition  to  be  made 
of  the  votes.  The  majority  held  that  the  poll  was  to  be  purged  of 
illegal  votes.  There  were  252  persons  shown  to  have  voted  illegally 
who  appeared  from  the  numbered  ballots  in  the  box  to  have  voted  for 
contestee.  The  committee  deducted  those  votes  from  contestee.  The 
minority  held  that  the  ballots  in  a  box  plainly  shown  to  have  been 
tampered  with,  as  in  this  case,  were  not  evidence  of  how  the  persons 
whose  numbers  corresponded  to  the  numbers  found  on  the  ballots 
voted;  that  the  returns  of  f mudulent  election  officers  were  not  evidence 
of  the  vote,  and  that  no  course  was  left  except  to  reject  the  returns 
and  count  such  votes  as  were  proved  aliunde.  Both  sides  had  thus 
proved  a  few  votes,  which  were  counted  by  the  minority,  except  some 
proved  by  contestant  during  his  ten  days  for  rebuttal. 

If  the  ruling  of  the  majority  in  regard  to  this  precinct  were  followed, 
it  would  be  decisive  of  the  case,  whatever  disposition  might  be  made 
of  the  other  points.    The  ruling  of  the  minority,  deducting  from  ecu- 
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testee  his  majority  of  171  at  this  precinct,  would  not  quite  overcome 
his  returned  majority,  but  illegal  votes  proved  in  other  precincts 
would  overcome  the  slight  remainder,  except  for  a  counterclaim  in 
regard  to  votes  illegally  cast  for  contestant  by  paupers  in  the  county 
poorhouse. 

These  persons  were  inmates  of  the  county  poorhouse.  They  had 
l)een  taken  to  the  polls  by  an  officer  of  the  institution,  who  claimed 
then,  and  also  when  called  as  a  witness  in  the  case,  that  they  were  not 
paupers,  but  employees.  Several  of  them  were  shown  to  be  regular 
employees,  and  their  votes  were  allowed  by  both  sides.  The  remainder 
appeared  to  be  employees  only  in  the  sense  that  they  did  work  about 
the  farm,  for  whicn  they  were  allowed,  in  lieu  of  wages,  extra  cloth- 
ing, food,  privileges,  etc.  The  minority  found  them  to  be  paupers, 
and  the  majority,  while  presenting  arguments  to  show  that  they  were 
not  proved  to  be  paupers,  did  not  press  the  point  strongly.  But  the 
majority  held  that  if  they  were  paupers  they  might  acquire  a  voting 
residence  at  the  poorhouse,  while  tne  minority  held  that  their  legal 
residences  were  the  places  from  which  they  were  sent  to  the  poorhouse. 
State  and  Congressional  decisions  were  quoted  by  both  sides,  showing 
a  conflict  of  authorities.  Each  side  concluded  that  the  weight  of  author- 
ity was  in  favor  of  the  ruling  favored  by  it.  The  supreme  court  of 
Illinois  had  a  short  time  before  passed  on  the  point,  in  a  case  involving 
the  liability  of  a  township  for  the  support  of  a  pauper.  It  had  decided 
that  the  residence  of  a  pauper  was  the  place  from  which  he  had  come 
to  the  poorhouse.  The  majority  held  that  questions  of  residence  must 
necessarily  be  strictly  construed  when  involving  questions  of  property 
and  public  burdens,  and  that  it  would  have  been  a  very  unjust  decision 
to  hold  that  the  township  in  which  a  county  poorhouse  is  situated  could 
be  held  liable  for  the  support  of  all  the  paupers  therein  contained; 
but  the  decision  of  the  otate  court  in  construing  a  police  law  of  the 
State  ought  not  to  be  binding  on  Congress  in  deciding  on  a  question  of 
the  right  of  suffrage. 

The  minority  held  that  while  the  decision  in  question  was  made  in 
a  case  arising  under  the  law  for  the  support  of  paupers,  it  covered  in  its 
teiTus  the  whole  question  of  the  residence  of  paupers,  and,  under  the 
rule  adopted  by  all  Federal  tribunals,  was  binding  on  Congress.  The 
minority  deducted  the  votes  of  the  paupers  from  contestant,  for  whom 
they  were  cast.  Following  the  ruling  of  the  minority  both  these  issues 
would  show  contestee  elected  by  a  majority  of  from  3  to  28  (depending 
on  the  decision  of  other  minor  points  not  here  discussed).  To  follow 
the  iniling  of  the  majority  on  either  issue  would  give  the  seat  to  con- 
testant. 

The  case  was  debated  several  days  in  the  House,  and  the  resolutions 
presented  by  the  minority  were  rejected  by  a  vote  of  89  to  129.  The 
resolutions  presented  by  the  majority  were  then  adopted  without  divi- 
sion, and  Mr.  Le  Moyne  was  sworn  in. 

[Smith,  406-428.] 

(4)  Cox  m.  Strait. 

Elation  districts  illegally  established.  Adjournment  for  dinner. 
Irregularities.     BriJ)ery.     Sitting  member  retained  the  seat. 

Report  by  Mr.  Harris. 

The  allegations  in  this  case  were:  (1)  That  all  the  votes  cast  in  what 
had  formerly  been  the  count}^  of  Monongalia,  but  which  had  beeu 
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consolidated  with  the  county  of  Kandiyohi  by  the  legislature,  were 
illegally  given  and  should  be  rejected;  (2)  that  certain  voting  precincta 
in  the  county  of  Lyon  had  been  ille^lly  established;  (3)  that  the  votes 
of  certain  precincts  ought  to  be  rejected  for  irregularities,  consisting 
chiefly  in  adjourning  for  dinner  and  leaving  the  box  unprotected;  and 
(4)  briberv  on  the  part  of  contestee. 

The  evidence  was  found  to  be  wholly  insufficient  to  sustain  the 
charge  of  bribery.  The  mere  fact  of  adjournment  for  dinner,  with- 
out fraud,  was  held  to  be  insufficient  to  vitiate  an  election,  especially 
under  the  provisions  of  the  law  of  Minnesota  that  returns  substantially 
complying  with  the  law  should  not  be  rejected.  The  irregularity,  and 
some  of  the  other  irregularities  complained  of,  were  characterized  as 
grave  ones;  but  as  there  was  no  proof,  or  even  allegation,  that  fraud 
was  committed,  and  some  negative  proof  that  it  was  not  committed, 
the  returns  were  allowed  to  stand.  The  allegation  that  certain  pre- 
ci  nets  in  Lj'^on  County  were  illegally  establishea  was  sustained.  The  law 
provided  that  the  board  of  county  commissioners  should  meet  at  certain 
times  in  the  year,  and  in  extra  sessions  at  other  times  when  deemed 
necessary  by  a  majority  of  the  board.  At  their  stated  meetings  in 
January  and  September  they  were  empowered,  under  certain  circum- 
stances, to  estaolish  election  districts.  The  election  districts  com- 
Elained  of  in  this  county  were  established  at  an  extra  session,  and  were 
once  illegal.     All  the  votes  cast  at  them  were  rejected. 

The  charge  that  the  consolidation  of  the  counties  of  Monongalia  and 
Kandiyohi  was  illegal,  and  that  the  territory  formerly  included  in 
Monongalia  County  was  consequenth'  not  included  in  the  Second  Con- 
gressional district,  was  not  sustained.  Under  the  constitution  of  Min- 
nesotji  the  legislature  had  the  right  to  establish  new  counties  containing 
at  least  400  miles  and  to  enlarge  the  dimensions  of  counties  already 
established  iit  the  time  of  the  adoption  of  the  constitution,  but  not  to 
reduce  them  below  400  miles.  The  contestiint  claimed  that  the  con- 
solidation of  the^e  two  counties  under  the  name  of  one  of  them,  Ijeing 
virtually  an  abolition  of  the  other  county,  was  a  reduction  of  that 
county  below  the  limit  of  400  miles.  But  the  committee  held  that  the 
evil  against  which  the  provision  of  the  constitution  was  directed  was 
not  the  abolition  of  counties,  but  the  construction  of  counties  smaller 
than  400  miles.  The  action  of  the  legislature  in  this  case  had  precisely 
the  opposite  effect,  and  there  being  nothing  in  the  constitution  to  pro- 
hibit it,  the  consolidation  of  the  counties  by  the  legislature  was  clearly 
constitutional.  But  even  if  it  were  not,  tfce  claim  of  contt^stant  could 
not  be  sustained.  The  legislature  in  dividing  the  territory  of  the 
State  into  C'ongressional  districts  had  prescribed  that  certain  named 
counties  should  constitute  the  First  district;  certain  othei*s,  including 
Kandiyohi,  the  Second  district;  and  the  remainder  of  the  State  the 
Third  district.  The  legislature  in  designating  the  county  of  Kandi- 
yohi as  part  of  the  Second  district  plainly  must  have  intended  the 
county  as  foniied  by  itself,  and  could  not  be  construed  to  have  placed 
the  territory  formerly  constituting  the  county  of  Monongalia  in  the 
Third  district. 

Dedu(^ting  from  the  vote  of  contestee  the  majority  he  received  in 
the  illegally  established  districts  in  Lyon  County,  he  was  found  still  to 
have  a  majority  of  110  votes.  The  committee  were  unanimous  in  sus- 
taining the  right  of  contestee  to  the  seat,  and  the  House  adopted  the 
resolutions  presented  without  del)ate  or  division. 

[Smith,  428-437.] 
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(5)  Spencer  vs.  Morey. 

Irregidarities,  Majurity  reimrt  f(/t*  ami  extant;  inmwrity  report  far 
contested.      Contestant  given  the  seat. 

Majority  report  by  Mr.  House;  minority  report  by  Mr.  Wells. 

The  election  and  returns  of  the  Fifth  ward  of  Concordia  Parish  and 
of  all  five  wards  of  Carroll  Parish  were  brought  in  issue  in  this  case. 
In  the  district  outside  of  the  contested  wards  contestant  had  a  majority 
of  1,396  votes,  which  would  be  much  more  than  overcome  if  the 
returns  of  the  six  contested  wards  were  to  be  counted. 

The  return  of  the  Fifth  ward  of  Concordia  Parish  was  attacked  on 
the  grounds  that  the  box  was  carried  on  the  night  of  the  election  16 
miles  to  the  county  seat  before  counting  the  vote;  that  two  days  were 
consumed  in  the  count,  and  that  the  tally  sheets  were  kept  by  unsworn 
outsiders.  The  law  of  Louisiana  in  force  at  previous  elections  had 
required  the  box  to  be  taken  to  the  county  seat  to  be  counted,  but  the 
new  law  required  the  count  to  be  made  at  the  polls,  immediately  at 
the  close  of  the  election,  in  the  presence  of  such  electors  as  chose  to 
be  present,  and  the  returns  to  be  made  within  twenty-four  hours. 
The  evidence  was  the  testimony  of  one  of  the  judges  of  election,  cor- 
roborated in  all  respects  but  one  by  each  of  the  other  officers  of  elec- 
tion. He  testified  that  at  the  close  of  the  polls  the  other  judges  were 
of  the  opinion  that  the  box  should  be  taken  to  the  county  seat  to  be 
counted.  He  was  of  the  contrary  opinion,  but,  having  no  book  of 
instinictions,  was  governed  by  the  wishes  of  the  other  judges.  In  this 
he  was  contradicted  by  one  of  the  other  judges  andpartly  by  another. 
The  remainder  of  his  testimony  was  corroborated.  The  box  was  locked, 
he  taking  the  key  and  another  judge  the  box.  Part  of  the  way  he  rode 
in  the  buggy  with  the  judge  who  had  the  box.  He  was  a  friend  of 
contestant,  the  judge  who  nad  the  box  of  contestee.  The  count  was 
partly  completed  tnat  night,  and  finished  during  the  next  day  and 
night.  Whenever  the  judges  separated  for  any  cause,  the  box  was 
locked,  and  the  box  and  kev  kept  by  judges  of  opposing  parties.  The 
tally  list  was  kept  ])y  such  persons  as  could  be  found  at  the  court- 
house, under  the  supervision  of  the  judges.  The  witness  did  not  believe 
it  was  very  regularly  kept,  but  thought  it  was  as  correctly  kept  as  it 
could  have  been  under  the  circumstances. 

The  committee  found  that  the  irregularities  and  violations  of  law 
were  of  an  exti'aordinary  nature,  and  the  testimony  somewhat  suspi- 
cious, ])ut,  waiving  the  question  whether  the  provisions  of  the  law  in 
regard  to  the  place,  time,  and  public  manner  of  counting  the  vote, 
which  were  violated,  were  directory  or  mandator}^  the  requirement 
that  the  officers  should  make  a  correct  count  was  certainly  mandatory. 
It  was  impossible  for  the  judges  to  know  whether  the  count  was  cor- 
rect or  not  if  the  tally  sheet,  on  which  the  returns  were  based,  was 
kep.':  by  unsworn  outsiders.  It  was  impossible  to  believe  from  the  tes- 
timony that  the  supervision  of  the  tally  keeper  by  the  judges  was  of 
such  a  nature  that  they  could  know  whether  the  tally  was  correctly 
kepjt  or  not.     Unless  it  was  correctly  kept,  the  returns  were  incorrect. 

Tiie  comniiasioners  disregarded  an  imperative  provision  of  the  law,  without  the 
observance  of  which  there  can  be  no  safety  or  certainty  in  elections.  The  integrity 
of  the  returns  and  thexr  prima  facie  character  are  therefore  destroyed.  There  l^ine 
no  iproof  outside  of  the  returns  of  the  vot^e  of  this  ward  or  poll,  it  must  be  excluded 
froni  the  count. 

f 
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consolidated  with  the  count}"  of  Kandiyohi  })v  the  legislature,  were 
illegally  given  and  should  be  rejected;  (2)  that  certain  voting  precincts 
in  the  county  of  Lyon  had  been  illegally  e«stablished;  (3)  that  the  votes 
of  certain  precincts  ought  to  he  rejected  for  irregularities,  consisting 
chiefly  in  adjourning  for  dinner  and  leaving  the  box  unprotected;  and 
(4)  bribery  on  the  part  of  contestee. 

The  evidence  was  found  to  be  wholly  insuflfiicient  to  sustain  the 
charge  of  bribery.  The  mere  fact  of  adjournment  for  dinner,  with- 
out ii*aud,  was  held  to  be  insufficient  to  vitiate  an  election,  especially 
under  the  provisions  of  the  law  of  Minnesota  that  returns  substantially 
complying  with  the  law  should  not  be  i^ejected.  The  irregularity,  anci 
some  of  the  other  irregularities  complained  of,  were  characterized  as 
grave  ones;  but  as  there  was  no  proof,  or  even  allegation,  that  fraud 
was  committed,  and  some  negative  proof  that  it  was  not  committed, 
the  returns  were  allowed  to  stand.  The  allegation  that  certain  pre- 
cincts in  Lyon  County  were  illegally  establisheawas  sustained.  The  law 
provided  that  the  ]x)ard  of  county  commissioners  should  meet  at  certain 
times  in  the  j'ear,  and  in  extra  sessions  at  other  times  when  deemed 
necessary  by  a  majority  of  the  board.  At  their  stated  meetings  in 
January  and  Septeml)er  they  were  empowered,  under  certain  circum- 
stances, to  estaolish  election  districts.  The  election  districts  com- 
Elained  of  in  this  county  were  established  at  an  extra  session,  and  were 
ence  illegal.  All  the  votes  cast  at  them  were  rejected. 
The  charge  that  the  consolidation  of  the  counties  of  Monongalia  and 
Kandivohi  was  illegal,  and  that  the  territory  formerly  included  in 
Monongalia  County  was  consequently  not  included  in  the  Second  Con- 
gressional district,  was  not  sustained.  Under  the  constitution  of  Min- 
nesota the  legislature  had  the  right  to  establish  new  counties  containing 
at  least  400  miles  and  to  enlarge  the  dimensions  of  counties  already 
established  at  the  time  of  the  adoption  of  the  constitution,  but  not  to 
reduce  them  below  400  miles.  Ine  contestant  claimed  that  the  con- 
solidation of  these  two  counties  under  the  name  of  one  of  them,  being 
virtually  an  abolition  of  the  other  county,  was  a  reduction  of  that 
county  below  the  limit  of  400  miles.  But  the  committee  held  that  the 
evil  against  which  the  provision  of  the  constitution  was  directed  was 
not  the  abolition  of  counties,  but  the  construction  of  counties  smaller 
than  400  miles.  The  action  of  the  legislature  in  this  case  had  precisely 
the  opposite  efl[ect,  and  there  being  nothing  in  the  constitution  to  pro- 
hibit it,  the  consolidation  of  the  counties  by  the  legislature  was  clearly 
constitutional.  But  even  if  it  were  not,  the  claim  of  contestant  could 
not  be  sustained.  The  legislature  in  dividing  the  territory  of  the 
State  into  Congressional  districts  had  prescribed  that  certain  named 
counties  should  constitute  the  First  district;  certain  othei*s,  including 
Kandiyohi,  the  Second  district;  and  the  remainder  of  the  State  the 
Third  district.  The  legislature  in  designating  the  county  of  Kandi- 
j'ohi  as  part  of  the  Second  district  plainly  must  have  intended  the 
county  as  fonned  by  itself,  and  could  not  be  construed  to  have  placed 
the  territory  formerly  constituting  the  county  of  Monongalia  m  the 
Third  district. 

Deducting  from  the  vote  of  contestee  the  majority  he  received  in 
the  illegally  established  districts  in  Lyon  County,  he  was  found  still  to 
have  a  majority  of  110  votes.  The  coniniittee  were  unanimous  in  sus- 
taining the  right  of  contestee  to  the  seat,  and  the  House  adopted  the 
resolutions  presented  without  delmte  or  division. 
"      itti,  428^37.] 
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(6)  Spencer  vm,  Morey. 

Trreg\dariti£4i,  Majority  rm)ort  for  cfrnte^tard;  irvi/rwrity  report  for 
cordentee.      Contestant  given  the  seat. 

Majority  report  by  Mr.  House;  minority  report  by  Mr.  Wells. 

The  election  and  returns  of  the  Fifth  ward  of  Concordia  Parish  and 
of  all  live  wards  of  Carroll  Parish  were  brought  in  issue  in  this  case. 
In  the  district  outside  of  the  contested  wards  contestant  had  a  majoritj'^ 
of  1,396  votes,  which  would  be  much  more  than  overcome  if  the 
returns  of  the  six  contested  wards  were  to  be  counted. 

The  return  of  the  Fifth  ward  of  Concordia  Parish  was  attacked  on 
the  grounds  that  the  box  was  carried  on  the  night  of  the  election  16 
miles  to  the  county  seat  before  counting  the  vote;  that  two  days  were 
consumed  in  the  count,  and  that  the  tally  sheets  were  kept  by  unsworn 
outsiders.  The  law  of  Louisiana  in  force  at  previous  elections  had 
required  the  box  to  be  taken  to  the  county  seat  to  be  counted,  but  the 
new  law  required  the  count  to  be  made  at  the  polls,  immediately  at 
the  close  of  the  election,  in  the  presence  of  such  electors  as  chose  to 
be  present,  and  the  returns  to  be  made  within  twenty-four  hours. 
The  evidence  was  the  testimony  of  one  of  the  judges  of  election,  cor- 
roborated in  all  respects  but  one  by  each  of  the  other  officers  of  elec- 
tion. He  testified  that  at  the  close  of  the  polls  the  other  judges  were 
of  the  opinion  that  the  box  should  be  taken  to  the  county  seat  to  be 
counted.  He  was  of  the  contrar}^  opinion,  but,  having  no  book  of 
instructions,  was  governed  by  the  wishes  of  the  other  judges.  In  this 
he  was  contradicted  by  one  of  the  other  judges  and  partly  by  another. 
The  remainder  of  his  testimony  was  cx)rroborated.  Tne  box  was  locked, 
he  taking  the  key  and  another  judge  the  box.  Part  of  the  way  he  rode 
in  the  buggy  with  the  judge  who  had  the  box.  He  was  a  friend  of 
contestant,  the  judge  who  had  the  box  of  contestee.  The  count  was 
partly  completc»d  tliat  night,  and  finished  during  the  next  day  and 
night.  Whenever  the  judges  separated  for  any  cause,  the  l>ox  was 
locked,  and  the  box  and  key  kept  by  judges  of  opposing  parties.  The 
tally  list  was  kept  b}'  such  persons  as  could  be  found  at  the  court- 
house, under  the  supervision  of  the  judges.  The  witness  did  not  believe 
it  was  very  regularly  kept,  but  thought  it  was  as  correctly  kept  as  it 
could  have  been  under  the  circumstances. 

The  committee  found  that  the  irregularities  and  violations  of  law 
were  of  an  extraordinary  nature,  and  the  testimony'  somewhat  suspi- 
cious, ])ut,  waiving  the  question  whether  the  provisions  of  the  law  in 
regard  to  the  place,  time,  and  public  manner  of  counting  the  vote, 
which  were  violated,  were  directory  or  mandator}',  the  requirement 
that  the  officers  should  make  a  correct  count  was  certainl}-  mandatory. 
It  was  impossible  for  the  judges  to  know  whether  the  count  was  cor- 
re(!t  or  not  if  the  billy  sheet,  on  which  the  returns  were  based,  was 
kept  by  unsworn  outsiders.  It  was  impossible  to  believe  from  the  tes- 
timony that  the  supervision  of  the  tally  keeper  by  the  judges  was  of 
such  a  nature  that  they  could  know  whether  the  tally  was  correctly 
kept  or  not.     Unless  it  was  correctly  kept,  the  returns  were  incorrect. 

The  coniini^sioners  disregarded  an  imperative  provision  of  the  law,  without  the 
olwervance  of  which  there  can  be  no  safety  or  certainty  in  elections.  The  integrity 
of  the  returns  and  their  prima  facie  character  are  therefore  destroyed.  There  b«ing 
no  j)r(Kjf  outside  of  the  returns  of  the  vote  of  this  ward  or  poll,  it  must  l)e  excluded 
from  the  count. 
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In  Carroll  Parish  it  appeared  that  the  ballots  and  other  papers 
required  to  ]ye  deposited  with  the  clerk  of  the  county  were  not  to  be 
found  in  the  office.  A  deputy  clerk  testified  that  they  had  never  been 
filed,  but  a  jud^o  of  election  of  one  of  the  wards  testified  that  he  had 
filed  liis,  and  others  testified  generally  that  they  had  done  tiieir  full 
duty.  The  committee  considered  the  proof  sufficient  to  establish  tbe 
vote  of  the  Fourth  and  Fifth  wards,  but  rejected  that  of  the  First, 
Second,  and  Third  wards. 

In  the  First  Ward  the  proof  of  the  vote  was  one  of  the  original 
returns,  produced  by  a  witness  who  had  been  a  commissioner  of  elec- 
tion in  the  Third  Ward,  but  had  no  official  connection  with  this  ward. 
He  testified  that  it  had  been  given  him  by  the  county  clerk.  Its  iden- 
tity and  correctness  were  sworn  to  by  the  commissioners  whose  names 
were  signed  to  it.  The  committee  hesitated  to  receive  as  evidence  of 
the  vote  a  return  found  in  the  unexplained  possession  of  an  unauthor- 
ized outsider,  and  unaccompanied  by  its  legal  companions,  the  ballots, 
tally  sheets,  etc.,  whose  disappearance  was  unexplained.  But  there 
were  other  intirmative  considerations  which  were  conclusive  of  the 
invalidity  otthis  return.  There  was  evidence  that  the  conunissioner 
who  received  the  ballots  had  changed  one  or  two  of  them  before  put- 
ting them  into  the  box,  and  he  had  been  seen  handing  out  greenbacks 
to  voters  with  their  registration  tickets. 

In  the  Second  Ward  there  was  evidence  that  part  of  the  signatures 
to  the  return  counted  by  the  State  board  were  forged.  There  were 
no  ballots  or  tallv  sheets  from  this  ward,  as  from  the  otiiers.  The 
poll  list  was  in  evidence,  showing  718  votes  cast.  The  officers  of  elec- 
tion testified  from  memory  that  the  vote  was  48,  49,  or  50  for  Spen- 
cer, 3  or  4  blank  on  Congressman,  and  the  rest  for  Morey.  One  wit- 
ness testified  that  he  had  found  65  votes  for  Spencer  on  the  tally  sheet, 
and  he  thought  more  were  cast.  The  tally  sheet  had  been  partly  kept 
by  unsworn  bystanders.  The  committee  found  that  the  return  was 
imi^eachcd  and  not  evidence  of  the  vote,  and  that  the  memories  of  wit- 
nesses, no  two  of  whom  exactly  agreed,  as  to  the  vote  cast  at  an  elec- 
tion six  months  before,  could  not  furnish  evidence  certain  enough  to 
establish  the  vote,  especially  when  they  were  based  on  the  count  of  a 
tally  sheet  partly  kept  by  unsworn  outsiders. 

i^rom  the  Third  Ward  the  returns  and  other  papers  had  also  disap- 
peared. The  evidence  of  the  vote  was  the  testimony  of  one  witness 
that  he  thought  about  550  votes  were  cast,  Spencer  received  7,  there 
were  2  blanks  for  Congress,  and  Morey  received  the  rest;  and  evidence 
that  one  of  the  judges  of  election  had  made  affidavit  immediately  after 
the  election  that  510  votes  were  cast,  Spencer  received  7,  2  were  blank, 
and  Morey  received  the  remainder.  Most  of  the  witnesses  testilfied 
that  the  election  wjis  quiet  and  universally  conceded  to  be  fair,  jbut 
one  witness  testified  to  aistur])ances  between  two  factions  of  the  Keraub- 
lican  party,  both  of  which  supported  contestee  for  Congress.  nUxe 
comnuttee  held  the  evidence  to  be  insufficient  to  establish  the  votef.. 

The  minority  disagreed  as  to  all  these  points.  The  action  of  ^  the 
commissioners  of  the  Fifth  Ward  of  Concordia  Parish  in  taking  jh the 
box  to  the  county  seat  to  l>e  counted  was  due  to  a  misconception  of  ?  {he 
law,  and  every  precaution  was  taken  to  prevent  even  the  possibility j  or 
suspicion  of  fraud.  The  House  had  frequently  decided  that  the  iiittro- 
duction  of  unsworn  persons  to  assist  in  carrying  on  the  election Jor 
making  the  r^mps  did  not  vitiate  the  return  m  the  absenoe  of  pr'xyf 
'>^ii»ud. 
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In  Carroll  Parish  no  proof  was  furnished  by  either  side  to  account 
for  the  mysterious  disappearance  of  the  ballots  and  tally  sheets  from 
the  clerk's  office.  But  their  disappearance  ought  not  to  deprive  con- 
testee  of  the  vote  he  actually  received,  if  that  vote  could  be  ascertained 
in  any  way.  In  the  First  Ward  the  proof  was  conclusive.  The  origi- 
nal return  was  produced  by  an  unauthorized  person,  but  he  testi&d 
that  he  had  received  it  from  the  county  clerk,  and  the  commissioners 
who  made  it  out  and  signed  it  testified  to  its  identity,  and  that  it  had 
not  been  tampered  witn,  which  would  cure  any  irregularities  in  the 
manner  of  its  presentation.  In  the  Second  Ward  tne  proof  of  the 
number  of  votes  cast  was  the  original  poll  list.  The  judges  of  election 
agreed  that  Spencer  had  received  48,  49,  or  50  votes,  there  were  3 
blanks,  and  Morey  had  received  the  rest.  A  partisan  of  contestant's 
testified  that  he  had  found  65  votes  for  him  on  the  tally  sheet;  it  was 
conceded  the  rest  were  for  Morey.  Contestant  ceitamly  could  not 
claim  more  votes  than  the  highest  number  testified  to  for  him,  or  deny 
to  contestee  the  least  number  testified  to.  The  case  of  the  Third  Ward 
was  similar.  In  all  these  wards  it  was  conceded  that  an  election  was 
held,  that  it  was  fairlv  and  regularly  held,  and  the  votes  regularly  and 
correctly  counted.  1* hat  election  ought  not  to  be  set  aside  on  account 
of  the  unexplained  disappearance  of  all  the  papers  which  should  have 
been  in  the  county  clerK's  office,  if  the  vote  cast  could  be  ascertained 
in  any  way.  The  evidence  was  such  as  to  satisfy  the  minds  of  the 
minority  as  to  the  number  of  votes  cast  for  each  candidate,  but  if  it 
were  conceded  that  it  was  too  indefinite  or  not  legally  sufficient,  the 
equities  of  the  case  forbade  the  seating  of  contestant.  Whether  the 
vote  in  these  wards  could  be  definitely  proved  or  not,  the  evidence  was 
uncontradicted  that  contestee  had  received  nearly  all  the  votes  cast  in 
them.  It  followed  that  contestant  was  the  minority  candidate,  and  if 
the  wards  in  question  must  be  thrown  out,  a  new  election  ought  to  be 
ordered  rather  than  seat  the  minority  candidate. 

The  case  was  fully  debated,  and  a  substitute  resolution  offered  by 
Mr.  McCrary,  giving  the  parties  further  time  to  prove  the  actual  vote 
in  the  first  three  wards  of  Carroll  Parish,  was  rejected  by  a  vote  of  76 
to  101.  The  resolutions  presented  by  the  minority  were  also  rejected 
by  a  vote  of  74  to  99,  and  those  presented  by  the  majority  adopted  with- 
out division.     Mr.  Spencer  was  sworn  in  a  few  days  later. 

[Smith,  437-589.] 

(6)  Lee  vs.  Rainey. 

Name  im/properly  spelled  on  halloU,      Contestee  retained  the  seat. 

Report  by  Mr.  Harris. 

In  the  county  of  Georgetown  669  ballots  bearing  the  name  "  Jas.  H. 
Rainey"  were  cast.  It  was  proved  that  they  were  printed  for  Joseph 
H.  Rainey  and  distributed  in  his  interest;  that  the  voters  were  informed 
by  the  person  who  had  printed  the  ballots  that  they  were  for  Joseph 
H.  Rainey,  and  that  there  was  no  person  by  the  name  of  James  H. 
Rainey,  or  any  similar  name,  except  contestee,  a  candidate  for  Con- 
gress. The  committee  held  the  law  to  be  that  where  the  intention  of 
the  voter  was  clearly  shown  it  should  be  followed,  if  it  could  be  done 
without  conti*adicting  the  ballot.  In  this  the  intention  was  unmis- 
takable, and  the  committee  unanimously  refused  to  reject  the  ballots. 
The  resolutions  presented  confirming  the  sitting  member  in  his  seat 
were  adopted  without  division. 

[Smith,  589-592.J 
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(7)  Fenn  vs.  Bennett. 

Returns  r^ected  for  irregularities  hy  Territorial  canvassing  hoards 
counted  and  contestant  given  tJie  seat. 

Report  by  Mr.  House. 

Returns  had  been  rejected  by  the  Territorial  canvassing  board 
because  vote^  were  returned  for  JIo7i,  S.  S.  Fenn;  because  the  Con- 
gressional return  was  not  made  on  a  separate  sheet,  and  because  the 
county  returns  had  been  canvassed  by  tnree  county  officers  under  an 
old  law  instead  of  by  the  county  commissioners,  as  required  by  the  law 
then  in  force,  and  for  other  irregularities.  The  committee  counted  all 
the  returns,  there  being  no  charge  that  they  did  not  correctly  repre- 
sent the  vote,  and  recommended  the  seating  of  contestant,  who  nad 
received  a  majority  of  all  the  votes.  The  resolutions  presented  were 
passed  without  debate  or  division,  and  Mr.  Fenn  was  sworn  in. 

[Smith,  591, 592.] 

(8)  Abbott  vs.  Frost. 

Frauds  irreg^d^rities^  ilhgal'  votes^  and>  hriho^y.  Majority  report  for 
contestant;  minim ty  report  fit^'  contestee.     Contestant  given  tKe  seat. 

Majority  report  h\  Mr.  Poppleton;  minoritj'^  report  by  Mr.  Baker. 

Contestant  charged  that  the  ballots,  check  list,  and  return  of  the 
Fourth  Ward  of  Chelsea  were  not  returned  forthwith  by  a  constable, 
but  were  returned  the  next  morning  by  a  policeman;  that  certain  votes 
cast  for  him  without  giving  his  name  in  full  had  not  been  counted  for 
him,  and  made  general  charges  of  fraud,  bribery,  and  illegal  voting. 

The  law  required  the  officers  of  election  to  count  the  votes,  and 
after  making  out  their  returns  to  seal  up  the  ballots  and  forward  them 
forthwith  by  a  constable  or  ward  officer  to  the  city  clerk's  office.  The 
count  in  the  other  wards  of  Chelsea  was  completed  by  9  o'clock  in  the 
evening  and  the  election  papers  regularly  forwarded,  but  in  the  Fourth 
Ward  the  ballots  were  not  returned  until  after  1  o'clock.  The  ballots 
were  sealed  up  and  given  to  a  police  officer,  who  carried  them  to  the 
city  clerk's  office,  and  finding  it  closed,  took  them  into  the  marshal's 
oflfce  end  left  them  with  the  captain  of  the  night  watch.  The  next 
morning  at  7  o'clock  he  received  the  envelope  from  the  niffht  watch- 
man, found  that  the  seals  had  not  been  tampered  with,  ana  delivered 
it  to  the  city  clerk.  The  ballots  were  afterwards  recounted  by  the 
board  of  aldermen,  with  the  ballots  of  other  precinct*?,  and  found  to 
agree  with  the  returns  regularly  forwarded  on  the  night  of  the  elec- 
tion to  the  city  marshal's  office. 

The  committee  held  that  the  law  had  been  violated  in  not  returning 
the  ballots  forthwith  to  the  city  clerk's  office,  in  forwarding  them  by 
an  officer  not  authorized  by  law,  and  in  leaving  them  for  several  houi"8 
in  the  custody  of  an  unauthorized  person. 

We  are  clearly  of  the  opinion  that  the  provisions  of  the  statute,  which  have  been 
80  totally  and  unblushingly  disregarded  in  this  cast*,  are  not  merely  formal  and 
directory,  but  vital  and  essential,  in  order  to  render  the  election  fair  and  free  from 
fraud  or  the  suspicion  of  fraud,  for  we  hold  it  to  l>e  the  duty  of  election  officers  to  so 
conduct  the  election  and  everything  thereto  appertaining  a£i  to  as  carefully  guard 
against  suspicion  of  or  opportunity  for  fraud  a^  fraud  itself.  Nothing  short  of  this 
will  satisfy  either  the  spirit  or  letter  of  a  statute  made  and  enacted  to  protect  and 
maintain  the  purity  of  elections,  as  was  the  unquestioned  purpose  of  the  law  imder 
consideration. 
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Tho  Imllots  having  been  "out  of  the  legal  and  proper  custody,  it 
must  be  proven  that,  while  illegally  held,  they  were  not  tampered 
with,"  But  the  night  watchnmii,  in  whose  custody  thoy  were  for  seven 
hours,  was  not  called  aa  a  witness.  And  the  committee  found  "serious 
reasons  for  suspecting  that  actual  fraud  was  committed  in  favor  of  the 
returned  member  in  this  ward."  A  witness  testified  that  he  had  made 
the  rounds  of  the  precincts  on  the  night  of  the  election  and  had  stopped 
at  this  preeinctafter  10  o'clock.  The  count  appeared  to  be  completed, 
and  he  was  told  that  the  retarns  had  been  sent  to  the  city  marshal's 
office.  He  was  told  the  vote,  and  going  to  the  city  marsnal's  office, 
was  also  told  the  vote;  the  two  statements  i^reed.  His  memory  of 
the  statements  made  him  on  the  night  of  the  election  was  that  the  vote 
was  about  40O — perhaps  more — for  Frost  and  about  150  for  Abbott 
The  vote  as  returned,  and  as  found  by  the  board  of  aldermen  in  count- 
ing the  ballots,  was  575  to  105.  A  witness  also  testified  that  he  had 
overheard  one  McMichael,  a  partisan  of  contestee,  say  that  he  had 
given  instructions  to  have  the  returns  of  this  ward  kept  back.  This 
was  denied  by  McMichael.  but  the  committee  held  that  the  testimony, 
in  connection  with  other  testimony,  was  "not  without  significance, 
and  taken  with  the  other  facts  and  circumstances  in  the  case,  presents 
such  evidences  of  actual  fraud  as  to  call  loudly  for  affirmative  evidence 
of  the  entire  alisenoe  of  such  fi'aud."  "There  being  no  proof  aliunde 
of  tho  vote  at  Ward  4,  Chelsea,  your  committee  is  of  opinion  that  the 
entire  vote  must  be  excluded  from  the  count." 

The  minority  disagreed  as  to  this  poll.  The  law  which  was  violated 
was  clearly  directory,  and  all  that  was  proved  was  that  the  l>allote 
were  not  returned  as  promptly  as  they  might  have  been,  were  carried 
by  a  police  officer  instead  of  a  constable,  and  were  left  sealed  with  a 
night  watchman  because  the  clerk's  office  was  closed.  The  fact  that 
the  seals  were  intact  showed  that  the  ballots  had  not  been  tampered 
with,  and  in  any  case  the  returns,  which  were  regular  and  not  in  any 
way  attacked,  were  proof  of  the  vote.  The  fact  that  the  ballots,  on 
being  recounted,  agreed  with  the  i-ctui-ns,  was  additional  proof  that 
they  nad  not  been  tamiwi-ed  with.  The  evidence  relied  on  to  estab- 
lish a  suspicion  of  fraud  ought  not  to  be  considered,  because  contestant 
in  his  notice  had  not  charged  fraud,  but  had  merely  asked  that  the 
vote  !«  thi;own  out  on  account  of  the  irregularity  in  rotumin^the 
Imllots;  but  if  it  were  to  be  considered  it  was  utterly  insufficient 
The  testimony  of  a  witness  as  to  the  statement  of  the  result  made  him 
on  the  night  of  the  ele<'tion  was  (confessedly  based  on  a  very  vague 
remembi'ance  and  the  rest  was  all  hearsay,  and  of  a  sort  especially 
illustiativc  of  the  danger  of  receiving  hearsay  testimony.  Most  of  it 
was  fully  contradicted,  Mr.  Thompson,  whoagreed  to  flie  conclusions 
of  the  majority  report,  agreed  with  the  minority  in  legard  to  this 
piTcinct 

The  general  chaises  of  fraud  and  illegal  voting  resolved  themselves 
in  the  testimony  into  charges  that  in  the  Second  and  Fifth  wards  of 
Boston  large  numbci-s  of  votes  were  counted  foi-  cunl^B^sbich  were 
not  cast,  orwereeastby  fraudulent  voters  or  ]jUM||H|^BB[>minit- 
tee  unanimously  agreed  to  doduet  135  v<^" 
two  wai^ds,  the  majority  briefly  sljiting  thaf 
sustained,  and  the  minority  arguing  that  tT 
and  that  the  agi-eement  to  deduct  these  v 
mise  made  necessary  by  the  xti-nDtf^y  ino 
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testimony.     Two  illegal  votes  wei'e  also  agreed  upon  in  the  town  of 
Winthrop. 

The  only  remaining  is.su(»  was  that  of  bribery.  The  Hpecification  in 
the  notice  of  contest  was — 

That  many  votes  were  fat^t  and  counted  at  said  election  for  you  in  said  Fonrth 
CongrsHHional  district  by  i>er8<ms  who  were  induce<l  to  cast  said  votes  by  pajdiig, 
^vinff,  and  l>estowin^  u\Hm  Huch  voters  gifts  and  rewards  and  by  promisiiig  to  pay, 
give,  and  liestow  to  and  uikjh  such  voters  gifts  and  rewards. 

This  charge  resolved  itself  in  the  evidence  into  the  ehai^  that  a 
large  increase  in  the  force  of  the  Boston  Navy -Yard  just  bifore  the 
election  was  for  the  purpose  of  corrupting  voters  by  giving  them 
employment  in  retuni  for  their  votes.  It  was  proved  that  an  effort 
had  been  made  to  incn^ase  the  force  for  some  time  before  the  elec- 
tion, which  was  resisted  by  the  commandant  in  charge  on  the  ground 
that  his  allowance  of  money  was  not  sufficient  to  pay  the  wages  of  an 
increased  force.  Shortly  before  the  election  he  was  instructed  bv 
the  Chief  of  the  Bureau  of  Construction  to  increase  his  force,  with 
the  assurance  that  a  sufficient  allowance  of  money  would  be  made. 
The  force  was  largely  increased,  the  appointments  Ibeing  mostly  made 
on  the  rocommendiitions  of  various  prominent  Republicans,  including 
contesteo.  One  of  the  letters  of  recommendation  mentioned  that  the 
man  would  ])e  used  at  the  polls.  The  person  who  made  this  recom- 
mendation testified  that  he  made  it  because  he  understood  the  appli- 
cant was  an  influential  Republican;  he  had  lost  his  position  and  would 
go  out  of  the  district  b(»fore  election  day  unless  he  could  find  work. 
One  of  the  men  who  had  been  discharged  after  the  election  testified 
that  the  forc(i  was  so  larg(^  that  there  was  not  work  for  large  numbers 
of  the  men,  and  they  spent  their  time  loafing,  playing  checkers,  hold- 
ing meetings,  etc.  This  was  denied  by  the  officers  m  chai-ge  of  the 
departments  where  it  was  charged.  The  commandant  of  the  yard 
testifi(»d  that  all  th(»,  men  were  fully  emploA^ed,  but  that  he  thougtit  all 
the  work  necessarv  to  ])e  done  could  have  been  done  bv  a  smaller 
force.  lie  had  r(»sist(»d  the  increase  on  account  of  the  shortness  of 
the  funds  allowed  him,  hut  had  evidently  been  overruled  by  those 
having  more  influence  than  himself.  He  was  of  the  impression  that 
the  onlv  nc^cessity  for  the  increase  was  a  political  one.  After  the 
election,  owing  to  the  shortness  of  funds,  it  had  been  necesaaty  to 
reduce  the*  force  below  the  point  of  efficiency. 

There  was  evidence  that  it  was  a  matter  of  common  report,  and  dis- 
cussed in  the  newspapers,  that  these  men  were  employed  for  political 
reasons,  and  for  the  purpose  of  inducin^j  them  to  vote  for  contestee. 
A  naval  officer  had  b(»en  se.en  on  election  da}'  with  tickets  in  his 
hands  in  a  place  where  it  was  convenient  to  distribute  them  to  the  men 
on  their  way  to  the  polls. 

From  all  the  teHtirnony  in  thin  caj?e,  the  coinmitteo  are  forced  irresistibly  to  the 
concluHion  that  employment  was  given  to  those  men  a*?  ]>art.  coni*ideration,  and  that 
they  entered  in t4)ajid  iu^ce]>to<l  Huch  emi)loyment  with  the  full  understanding  that 
they  were  to  vote  for  the  cK)nteHtee,  and,  by  the  applioAtion  of  the  rules  of  law  iiere- 
tofore  lai<l  down,  the  votes  of  all  such  must  be  disregarded. 

The  "rules  hitherto  laid  down"  were  that  if  the  giving  of  employ- 
ment was  for  the  puipose  of  influencing  the  vote  of  the  elector,  and 
he  accepted  it  with  a  direct  or  indirect  understanding  to  that  effect,  he 
was  to  be  presumed  to  have  voted  in  accordance  with  the  implied 
agreement,  and  unless  the  contrary  was  shown  by  evidence  the  pre- 
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sumption  became  conclusive.     The  vote  of  iin  elector  thus  bribed  was 
held  to  be  illegal. 

It  was  shown  that  there  had  been  an  increase  of  at  least  300  men  in 
the  navj'-yard  before  the  election,  and  the  committee  presumed  that 
that  number  had  voted  illegally  for  contestce,  there  being  no  proof  to 
the  contrary,  and  subtnictfld  300  from  his  total  vottf. 

The  minority  held  that  the  general  charge  of  bribery  was  not  spe- 
cific enough  to  raise  an  issue  or  justify  the  committee  in  considering 
the  testimony.  The  contestant  sought  to  have  the  votes  of  these 
alleged  bribed  electors  thi-own  out  as  illegal,  and  under  the  general 
rule  (McCrary,  S  3-J4)  in^regai-d  to  specifications  of-  illegal  votos  he 
should  at  least  have  specified  the  number  of  votes  and  when,  where, 
and  for  whom  they  were  cast.  He  had  not  specified  the  number  or 
place  further  than  to  charge  "many  votes,"  and  that  they  were  cast 
"in  the  said  CongressionaldiHtrict,  Although  the  conscatee  had  not 
objected  to  the  sufficiency  of  the  notice,  and  hence  might  be  taken  to 
have  waived  the  point,  he  had  no  right  to  waive  away  the  I'ights  of 
the  people  to  have  the  case  decided  in  a  le^l  manner,  or  the  right  of 
the  committee  to  have  some  notice  of  the  issues  in  the  case  other  than 
what  they  might  infer  from  an  examination  of  the  testimony. 

But  even  if  the  evidence  were  to  be  considered,  it  was  clearly  insuf- 
ficient. The  statute  of  Massachusetts  did  not  prescribe  among  the 
penalties  for  bribery  either  that  the  voter  should  bo  diafi-anchised  or 
the  briber  disqualified  from  holding  office.  The  minority  thought  the 
true  rule  to  he  that  where  a  voter  was  shown  to  have  been  bribed  by 
a  candidate  or  any  one  foi-  him,  to  have  voted,  and  to  have  voted  for 
the  candidate  by  whom  ho  was  bribed,  his  vote  should  be  deducted. 
In  this  case  there  was  no  pretense  of  proof  that  the  alleged  bribed 
voters  had  voted  for  Mr.  Frost,  or  had  voted  at  all,  and  they  certainly 
could  not  bo  presumed  to  have  done  so  without  proof.  Ana  there  was 
no  sufficient  proof  that  anv  votera  had  been  bribed.  The  increase  in 
the  force  was  abundantly  justified  by  the  needs  of  the  public  service, 
and  the  reduction  afterwards  was  from  lack  of  money,  not  from  lack 
of  work  to  be  done.  AH  the  trustworthy  testimony  was  that  the  men 
were  fully  employed,  the  little  testimonv  to  the  contrary  was  discred- 
ited. The  only  possible  tndi<'ation  of  bribery  was,  then,  that  these  men 
were  recommended  for  employment  by  Ucpublicans.  But  men  were 
employed  who  could  not  vote  as  well  as  those  who  could;  no  questions 
were  asked  and  no  conditions,  express  or  implied,  laid  down  when  the 
employment  was  given,  and  no  officer  of  the  Government  or  any  other 
pei'son  was  shown  to  have  made  any  attempt  to  influence  the  vote  of 
any  employee.  True,  under  the  maxim  "to  the  victors  belong  the 
spoils  "  (to  the  application  of  which  the  party  of  the  contestant  ought 
to  bo  the  last  to  object),  it  was  probable  that  most  of  the  applicants 
were  Republicans,  and  were  recommended  and  employed  in  preference 
to  others  bci-ause  they  were  Republicans.  Thiw  was  true  of  any  depart- 
ment of  the  Government.  But  pernicious  as  the  principle  must  be 
conceded  to  be,  it  had  certainly  never  before  been  contended  that  if  a 
man  asked  the  influence  of  a  member  or  candidate  forCongrcos  of  his 
own  party  to  aid  him  in  obtaining  Government  e^Htttout  he  wm 
thereby  disfranchised.  There  was  no  otherj 
one  had  been  bribed,  and  no  proof  at  all  t*" 
had  voted  for  Mr.  Frost,  or  had  voted  at  a 

The  case  was  fully  debated  and  the  i 
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minority  in  favor  of  contestee  were  rejocted  by  a  vote  of  79  to  108. 
The  resolution.s  presented  by  the  committee  were  then  passed  without 
division  and  Mr.  Frost  was  sworn  in  a  few  days  later.  [Smith,  594- 
649.] 

(9)   PlATT  Vft.  GOODE. 

Returns  irregtdar  and  unsealed;  illegal  votes;  ballots  in  mrotig  hoxes; 
bribery .  Majority  report  for  aynlestunt;  minority  report  for  contestee. 
O/nlesttii  retained  the  seat. 

Majority  report  by  Mr.  Brown;  minority  report  by  Mr.  Blackburn. 

Contestant  nad  a  majority  on  the  face  of  all  the  returns,  but  the 
State  canvassers  threw  out  the  vote  of  Prince  George  County  on  the 
ground  that  the  returns  were  not  attested  b\'  the  county  clerk,  and 
awarded  the  certificate  to  contestee.  Contestant  claimed  the  seat  on 
the  grounds  that  the  votes  of  this  county  should  1x5  counted;  that  206 
votes  illegally  rejected  by  the  commissioners  in  Nansemond  County 
should  bo  counted,  and  that  the  vote  of  York  County  should  be  thrown 
out  on  a<'count  of  fraud  and  violence.  Contestee  claimed  that,  even  if 
the  return  of  Prince  George  County  could  be  accepted,  the  votes  of 
two  precincts  of  the  county  ought  to  haa  rejected,  because  the  ballots 
and  poll  books  were  not  returned  to  the  county  clerk's  office  sealed,  as 
required  ])y  law;  that  ceitain  precincts  ought  to  be  rejected  on  account 
of  illegal  votes;  and  that  the  precincts  in  which  the  employees  of  the 
Norfolk  Navy -Yard  chiefly  voted  ought  to  be  thrown  out  for  bribery. 
A  majority,  composed  of  Messrs.  Brown,  Baker,  Townsend,  Wells, 
Thompson,  and  House,  reported  in  favor  of  contestant;  a  minority, 
composed  of  Me^ssrs.  Blackburn,  De  Bolt,  Poppleton,  Beebe,  and  Har- 
ris, reported  in  favor  of  contestee.  Messrs.  Tnompson  and  House  did 
not  agree  to  all  the  findings  of  the  majority  report,  and  Mr.  Harris 
reserved  the  right  to  nonconcur  in  some  details  or  the  minority  report. 

The  principal  issues  on  which  the  committee  differed  were  tfie  charge 
of  bril)ery  in  the  navy -yard  vote  and  the  propriety  of  excluding  the 
votes  of  Bland  and  Rives  precincts,  in  Prince  George  County,  because 
the  returns  were  not  sealed.  On  the  latter  issue,  as  will  appear,  the 
result  of  the  case  nuist  turn.  Taking  up  the  other  issues  first,  the 
majority  held  that  the  rejection  of  the  return  of  Prince  George 
County  >)y  the  State  canvassers  was  arbitrary  and  illegal.  The  law 
required  the  return  to  be  certified  bv  the  board  of  countv  commission- 
ers,  attested  by  the  clerk  under  his  seal,  and  deposited  with  the  clerk. 
A  certified  copy  was  to  l)e  forwarded  to  the  seat  of  government.  In 
this  case  the  return  was  not  attested  by  the  clerk,  but  was  certified  by 
the  county  commissioners  and  the  copy  certified  by  the  clerk. 
The  majority  w(U'e  of  the  opinion  that  it  was  a  substantial  com- 
pliance with  the  law  if  the  clerk  certified  to  the  return  as  the  act 
of  the  board,  even  if  he  did  not  also  attach  to  it  his  formal  attestation. 
Or,  if  the  return  was  informal,  it  was  the  duty  of  the  secretary  of  the 
Commonwealth,  under  the  law,  to  send  a  special  messenger  for  a  for- 
mal return.  This  he  refused  to  do.  The  minority  were  of  the  opin- 
ion that  the  return  was  properly  rejected  as  informal,  but,  the  House 
having  the  power  to  go  behind  the  returns,  the  vote  of  Bland  and 
Rives  precincts  (to  be  hereafter  discussed)  must  at  least  be  rejected, 
which  would  have  the  same  effect  on  the  result  as  the  rejection  of  the 
whole  countj^. 

The  conamittee  unanimously  agreed  to  count  the  20t>  votes  rejected 
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in  Nan.-iomond  County,  but  the  minority  held  that  they  were  properly 
i-ejccted  by  the  State  i-anvussKsrs,  and  could  only  be  counted  under  the 
broader  powei-  of  the  House,  The  law  of  Virginia  required  the  elec- 
tion officers  "to  open  a  poll"  totako  the  sense  of  the  votei-s  upon 
constitutional  araendment-'.  In  some  parts  of  this  county  a  separate 
box  was  not  used  and  the  iMillots  rejected  were  Congressional  ballots 
having  also  printed  on  them  votes  on  the  constitutional  amendments; 
a  few  of  them  had  the  vote  on  the  amendments  on  a  separate  paper, 
folded  inside  of  the  Congressional  luillot.  In  Norfolk,  where  two 
l>oxcs  were  u»ed,  12  votes  against  the  amendments  were  found  in  the 
Congressional  box  and  12  votes  for  Mr.  Piatt  in  the  constitutional- 
iimendmcnt  box.  The  majority  favored  counting  these  votes;  the 
minority  approved  their  rejection. 

The  comnnttec  were  also  unanimous  in  refusing  to  allow  contestant's 
<'kini  that  the  vote  of  York  County  should  be  thrown  out.  The  illegal 
votCH  charged  by  contcstee  were  the  votes  of  persons  registered  for  the 
first  time  on  election  day,  the  last  day  provided  by  law  for  r^istra- 
tion  Iteing  ten  days  earlier.  Thcniajority  deducted  those  votes,  to  the 
numtx-rof  55,  from  the  candidates  proportionally.  Contestee  claimed 
that  the  precincts  where  these  votes  were  cast  should  be  thrown  out. 
The  minority  slat.<!d  the  number  of  the  votes  as  90,  and  gave  aimiments 
in  favor  of  throwing  out  the  precincts  and  of  deducting  all  uie  votes 
from  Mr.  Piatt,  but  did  not  decide  between  these  courses  and  waived 
the  whole  question  in  ascertaining  the  result  of  the  case. 

l'p<m  the  ([ucstioii  of  the  Norfolk  Navy- Yard  vote,  Messrs.  Thomp- 
son and  House  agreed  with  the  minority,  so  that  the  finding  of  the 
majority  report  on  this  point  was  approved  by  only  a  minority  of  the 
committee.  According  to  the  majority  report,  it  was  shown  that 
assessments  were  made  for  campaign  purposes  on  the  employees  of  the 
navy -yard.  The  committ^-e  regarded  this  prat^tice  as  demoralizing  and 
l)clieved  tliat  it  ought  to  be  miwle  u  criminal  offense,  hut  did  not  believe 
that  it  ought  to  aiiect  the  result  of  the  election,  unless  it  wa.s  shown 
that  the  moncv  thus  mised  was  used  (rorniptly,  which  was  not  claimed 
in  this  castr.  It  was  further  shown  that  a  large  number  of  men  were 
employed  in  the  navy-yard  during  the  fall  months  of  187i,  but  not 
so  large  a  number  as  Huring  the  preceding  year,  when  there  was  no 
election.  Some  Deniocmta  were  employed  and  many  voted  for  Mr. 
(loode  without  losing  their  pla<'es.  Most  of  the  men  employed  wore 
Republicans,  as  was  to  be  expected.  The  committee  believed  that 
bribery  might  be  committed  by  the  employment  of  men  in  a  navy- 
yard,  but  the  mere  fact  of  employment  did  not  constitute  bribery. 
It  nmst  be  shown  that  the  employment  was  for  the  purpose  of  making 
the  men  vote  contiarv  to  what  tney  would  otherwise  do  and  that  they 
did  so  vote.  There  was  no  attempt  at  such  proof,  and  the  pi-esump- 
tion  was  that  the  men  employed  were  Republicans  already  and  hence 
the  employment  did  not  change  their  votes  or  the  result 

According  to  the  minority  report  it  was  shown  that  an  increase  of 
from  !)0U  to  l,4(Hi  was  made  in  the  navy -yard  force  previous  to  the 
election;  that  the  new  employees  were  generally  introduced  by  the 
executive  committee  of  the  Republican  party,  jm^ithiit  it  was  gen- 
erally understood  that  they  would  be  oxpeotodi^^^Hfe^iBepublican 
ticket.''    The  minority  held  that— 

Tlie  giving  and  (he  auwptani-e  of  cuch  (■iii 
stated  ennstitutf  lirilxTv  in  law.  The  mii 
carry  out,  iu  f;ood  ftLiUi,  the  agreement  made 
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It  wa8  also  shown  that  assessments  were  levied  on  the  employees, 
that  tickets  for  contestant  were  ^iven  them,  and  that  they  were  closely 
watched  to  see  how  they  voted;  m  short,  that  the  Government  patron- 
age was  prostituted  to  seciure  the  election  of  contestant.  Votes  secured 
by  such  methods  ought  not  to  be  counted;  the  record  furnished  no 
method  of  eliminating  them,  and  the  only  course  was  to  throw  out  the 
entire  vote  of  the  three  precincts  in  which  most  of  these  votes  were 
shown  to  have  l>een  cast. 

If  the  votes  of  Bland  and  Rives  precincts  were  to  be  counted,  but 
the  findings  of  the  minority  followed  on  all  other  points,  contestant 
would  still  have  a  majority  of  59  votes,  which  would  not  be  overcome 
by  deducting  the  illegal  votes,  even  at  the  largest  estimate  of  their 
number,  proportionally  from  the  candidates.  For  this  reason  Messrs. 
Thompson  and  House,  agreeing  with  the  majority  as  to  these  precincts, 
agreea  to  the  conclusion  of  tne  majority  report.  The  majority  for 
Mr.  Goode  found  in  the  minority  report,  adopted  by  the  House,  was 
based  on  the  rejection  of  the«e  two  precincts.  The  law  required  the 
judges  to  seal  up  the  returns,  Imllots,  and  one  of  the  poll  books,  and 
forward  them  ])y  one  of  their  number  to  the  county  clerk.  The  tes- 
timony showed  that  the  ballots  and  poll  books  of  these  two  precincts 
were  returned  unsealed.  The  majority  held  that  the  law  requiring 
them  to  be  sealed  was  directory,  and  in  the  absence  of  proof  or  sus- 
picion of  fraud  the  votes  should  not  be  rejected.  (McCrary,  §  166, 
and  elsewhere.)  In  this  case  there  was  neither  proof  nor  suspicion  of 
fraud,  and  the  fact  that  ttie  elections  had  been  held  by  and  the  returns 
and  ballots  been  in  the  custody  of  Democratic  officers  alone,  raised  a 
presumption  that  if  fraud  had  been  committed  it  would  not  lutve  been 
m  favor  of  contestant. 

The  minority  held  that  the  law  was  mandatory,  and  that  it  was  not 
necressary  that  there  should  be  positive  proof  that  the  ballots  had  been 
tampered  with. 

It  is  sufficient  to  show  that  opjKjrtunity  for  such  tampering  has  been  afforded.  The 
burden  of  proving  that  this  has  not  been  done  devolves  upon  the  party  iusistiiig  upon 
the  count. 

Mr.  Piatt  received  a  majority  of  408  votes  in  these  precincts,  and 
rejecting  ttiem  a  majority  of  34b  votes  for  Mr.  Goode  is  shown. 

The  case  was  debated  sevenil  days,  and  the  resolutions  presented  by 
the  majority  were  rejected  by  a  vote  of  106  to  98.  The  Tesolutions 
presented  by  the  minority  were  then  adopted  by  a  vote  of  107  to  95, 
and  Mr.  Goode  was  accordingly  confirmea  in  his  seat. 

[Smith,  650-683.] 

(10)  BuTTz  VS.  Mackey. 

Frauds  repeatlna^  hrlho^y.,  and  intlmldatian.  Conimittee  una7ii' 
mimHiy  rejjorted  that  neither  amdldate  was  elected.  Seat  declared 
vacant. 

Report  b}'  Mr.  Thompson. 

Contestant  had  a  majority  of  2,537  votes  in  the  district.  In  the  city 
of  Charleston,  in  which  one-third  of  the  votes  in  the  district  were 
cast,  his  majority  was  5,548.  The  only  issues  in  the  case  considered 
by  the  committee  were  the  charges  against  the  validity  of  the  election 
in  the  whole  city  of  Charleston,  on  account  of  fraud,  repeating,  brib- 
ery, and  intimidation  conunitted  by  friends  of  contestee  and  in  hi*^ 
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interest.  All  the  testimony  was  taken  by  conteatant,  contestce  having 
made  no  effort  to  procure  any.  Contestee  objected  to  all  the  testimony 
taken  by  contestant  after  the  forty  days  allowed  him  by  the  law  of 
1873.  The  parties  seemed  to  have  proceeded  in  ignorance  of  this  law, 
and  the  testimony  was  taken  without  objection  as  under  the  law  for- 
merly in  force,  until  some  time  after  the  expiration  of  the  forty  days, 
when  contestee  for  the  first  time  objected.  The  committee  received 
all  the  testimony  taken  previous  to  contestee's  first  objection  and 
excluded  the  rest. 

The  testimony  showed  in  every  precinct  in  the  city  of  Charleston 
such  fraud,  repeating,  bribery,  and  intimidation  committed  by  friends 
of  contestee,  apparently  witii  the  aid  and  collusion  of  the  election 
officers,  that  the  committee  unanimously  agreed  that  the  vote  of  the 
whole  city  must  be  thrown  out.  The  remainder  of  the  district  gave 
a  large  majority  for  contestant,  but  the  committee  concluded  tnat, 
having  thrown  out  the  vote  of  one-third  of  the  district,  it  was  impos- 
sible to  teli  who  really  received  the  majority  of  all  the  legal  votes  cast, 
and  that  it  would  be  more  just  to  order  a  new  election. 

Attention  was  called  to  the  looseness  of  the  South  Carolina  law, 
which  required  no  registration  and  permitted  voters  to  vote  in  any 
precinct  in  the  county.  With  a  proper  r^istration  and  election  law 
many  of  the  frauds  snown  in  this  case  couM  not  have  been  committed. 

The  reaoluttons  presented  were  passed  without  division,  and  the 
seat  was  accordingly  declared  vacanL 

[Smith,  683-689.] 

H.  Doc.  510 21 
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Coninuttee  mi  Elections. 

Mr.  Harrts,  Vireinia,  Mr.  Ellis,  Louisiana, 

Springer,  Illinois,  Wait,  Connecticut, 

Candler,  Georgia,  Thornburgh,  Tennessee, 

TuRNEY,  Pennsylvania,  Price,  Iowa, 

Cobb,  Alabama,  Hisoock,  New  York, 

Mr.  Williams,  Indiana. 

Cases. 

(1)  Peter  D.  Wigginton  vs,  Romualdo  Pacheco,  California. 

[2)  Thomas  M.  Patterson  vs,  James  B.  Belford,  Colorado. 
i3)  Jesse  J.  Finlev  vs,  Horatio  Bisbee,  jr.,  Florida. 
4)  Joseph  H.  Acklen  vs.  Chester  B.  Darrall,  Louisiana, 
p)  Benjamin  Dean  vs.  Walbridge  A.  Field  Massaelmsetts. 
6)  John  S.  Richardson  vs.  Joseph  H.  Rainey,  South  Carolina. 
[7)  R.  Graham  Frost  vs.  Lyne  IS.  Metcalfe,  Missouri. 

(1)  Wigginton  vs.  Paciieco. 

Illegal  alteratum  ofretunis;  illegal  votes.  Majority  report  fm*  cfm- 
testant.^  minority  report  for  conic^tee.     Conti'stant  seated. 

Majority  report  by  Mr.  Harris;  minority  report  by  Mr.  Wait. 

Partially  dissenting  report  by  Mr.  Springer,  Mr.  Candler,  and 
Mr.  Ellis. 

According  to  the  returns  a.s  certified  to  the  secretary  of  state,  con- 
testec  had  a  majority  of  one  vote.  Contestant  claimed  that  according 
to  the  returns  as  ascertained  by  the  county  canvassers  he  had  received 
a  majority  of  one  vote,  but  that  the  return  from  one  county  and  the 
records  of  the  board  of  supervisors  had  been  illegally  altered  by  the 
clerk  of  the  board  by  subti^jting  two  votes  from  contestant's  vote. 

This  Question  had  been  involved  in  proceedings  between  the  parties 
before  tne  various  courts  of  California,  and  most  of  the  evidence  pre- 
sented consisted  of  transcripts  from  the  proceedings  of  these  courts. 
Part  of  it  consisted  of  ex  parte  affidavits,  and  could  not  be  consid- 
ered. But  one  of  the  affidavits,  that  of  the  clerk  who  made  the  change, 
had  been  included  by  contestee  in  a  sworn  petition  for  a  writ  of  man- 
damus on  the  secretary  of  state,  and  it  was  claimed  that  contegtee  was 
thereby  l)ound  by  this  affidavit.  The  committee  did  not  decide  this 
question.  According  to  this  affidavit,  the  total  of  the  votes  for  con- 
testant in  this  county,  as  taken  down  by  the  clerk  of  the  board  of 
supervisors  in  his  notes  of  the  meeting  of  the  board,  was  988.  After 
the  adjournment  of  the  ]x)ard  the  attention  of  the  clerk  was  called  to 
the  fact  that  according  to  the  notes  taken  b}^  two  of  the  members  of 
the  board,  the  vote  was  986.  A  comparison  of  the  clerk's  notes  with 
the  notes  of  these  members  showed  that  he  had  set  down  the  vote  of  one 
precinct  as  29  and  they  as  27.  An  examination  of  the  tally  sheet  and 
return  of  this  precinct  showed  that  the  true  vote  was  27,  and  the  clerk 
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accordingly  altered  his  records  so  as  to  show  a  total  vote  of  986  for 
contestant.  The  certificate  of  the  vote  was  made  out  by  the  clerk  and 
signed  by  him  and  the  president  of  the  board,  showing  the  vote  as  986, 
and  forwarded  to  the  secretary  of  state. 

The  committee  held  that  the  certificate  thus  made  out  and  signed 
by  the  president  and  clerk  of  the  board,  and  the  official  record  kept  bv 
the  clerk,  were  the  official  evidence  of  the  vote,  an(J  must  stand  until 
shown  not  to  represent  the  true  vote  cast.  The  evidence  presented  by 
contestant,  even  if  admissible,  did  not  show  this,  and  the  return  must 
therefore  stand  as  made. 

Mr.  Springer,  in  a  dissenting  report,  held  that  under  the  law  of  Cali- 
fornia the  vote  as  found  by  the  board  must  stand  until  proved  to  be 
incorrect  on  a  contest.  The  affidavit  forwarded  by  the  clerk  of  the 
board  to  the  secretary  of  state  amounted  to  a  second  certificate  of  the 
vote;  it  was  legal  evidence,  on  the  principle  given  above  as  not  decided 
by  the  committee,  and,  there  being  two  certificates,  that  should  stand 
which  represented  the  vote  as  found  by  the  board. 

In  addition  to  the  above  question,  contestant  asked  that  two  polls  be 
thrown  out  for  irregularities,  and  that  cei*tain  ballots  be  rejected  as 
marked,  and  both  parties  charged  illegal  votes. 

At  the  two  polls  complained  of  the  law  had  been  violated  by  exhibit- 
ing open  tickets  and  otherwise  doing  prohibited  acts  within  100  feet 
of  the  polls.  The  committee  held  that  while  the  violators  of  the  law 
might  be  punished,  the  poll  ought  not  to  be  rejected.  The  ballots 
asked  to  be  rejected  as  marked  were  ballots  on  which  the  judges  had 
written  the  word  ' '  challenged  "  and  the  name  of  the  voter.  The  statute 
provided  that  ballots  having  on  the  outside  "any  impression,  device, 
color,  or  thing"  should  be  rejected,  and  the  committee  held  that  under 
the  letter  of  tnis  statute  these  ballots  must  be  rejected.  But  the  spirit 
of  the  law  was  evidently  otherwise;  "the  law  was  made  to  protect  the 
voter,  not  to  disf  mnchise  him,"  and  the  committee  counted  the  votes. 
If  the  voters  had  placed  the  marks  on  the  ballots  they  should  have  been 
rejected.  One  of  the  individual  illegal  votes  charged  by  contestee  also 
involved  the  question  of  marked  ballots.  One  of  the  voters  had  written 
his  own  name  at  the  bottom  of  the  ballot.  One  section  of  the  statute 
provided  that — 

When  a  ballot  found  in  any  ballot  box  bears  upon  it  any  impression,  device,  color, 
or  thing,  or  is  folded  in  a  manner  intended  to  designate  or  impart  knowledge  of  the 
person  who  voted  such  ballot,  it  must,  with  all  its  contents,  be  rejected. 

The  committee  held  that  under  this  statute  an  invalidating  mark  on 
the  face  of  the  ballot  must  be  one  intended  to  impait  knowledge  of  the 
person  who  voted  the  ballot,  and  that  the  voters  name  at  the  bottom 
of  the  ballot  was  not  such  a  mark.  The  minority  held  that  any  mark 
was  included  in  the  tenns  of  the  statutes,  and  also  that  the  voter's 
name  in  his  own  handwriting  was  calculated  to  impart  knowledge  of  his 
identity. 

The  committee  found  that  12  votes  were  illegally  cast  for  contestee  by 
nonresidents  or  unnaturalized  or  unregistered  persons.  The  minority 
found  the  proof  sufficient  as  to  only  8  of  the^e.  The  committee  also 
found  6  votes  illegally  cast  for  contestant  by  similarly  disqualified 
persons.  The  minority  found  11.  Some  of  the  legjil  questions  involved 
m  these  votes  are  referred  to  elsewhere,  but  they  need  not  be  outlined 
here.  According  to  the  findings  of  tne  majority,  contestant  had  a 
majority  of  4  votes;  according  to  those  of  the  minority,  contestee  had 
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a  majority  of  (>.  Mr.  Springer,  Mr.  Candler,  and  Mr.  Ellis  concurred 
in  the  reniilt  of  the  majority  report,  but  diflfered  as  to  some  details. 

After  some  debate  the  House  adopted  the  resolutions  presented  by 
the  majority  by  a  vote  of  136  to  125,  and  Mr.  Wigginton  was  sworn  in. 

[1  Ells.,  5-51.] 

(2)    PATTKliSON   V8.    BeLFORD. 

Legal  time  of  tie<;tum.  Majority  report  for  contestant;  miruirity 
report  for  amtestt'e;  report  hy  Mr,  Cox  for  a  new  election.  Contestant 
seated. 

Majority  report  by  Mr.  Harris;  minority  report  by  Mr.  Wait;  fur- 
ther dissenting  report  by  Mr.  Cox.  ^ 

At  the  time  of  the  admission  of  Colorado  into  the  Union  it  was 
entitled  to  representation  for  the  unexpired  term  of  the  Forty -fourth 
Congress.  At  the  general  election  held  October  3,  1876,  Mr.  Belford 
wtis  elected  to  this  unexpired  term.  At  the  same  election  votes  were 
cast  for  Representative  in  the  Forty -fifth  Congress,  and  Mr.  Belford 
received  a  majority  of  the  votes  and  was  given  a  certificate  of  election. 
Another  election  was  held  for  Representative  in  Congress  on  Novem- 
ber 7,  1876,  at  which  Mr.  Patterson  received  nearly  all  the  votes  cast. 
A  very  full  vote  was  cast  at  the  October  election  and  a  very  light  one 
in  November.  The  parties  claiming  the  seat  under  different  elections, 
neither  partv  was  sworn  in,  and  the  matter  was  referred  to  the  Com- 
mittee on  Elections  for  determination.  Most  of  the  facts  in  the  case 
were  conceded.  A  proclamation  was  issued  from  the  office  of  the  sec- 
retary of  state  on  August  31,  giving  notice  of  a  general  election  on 
October  3,  including  an  election  for  Representative  for  the  unexpired 
term  of  the  Forty -fourth  Congress.  On  September  14  another  proc- 
lamation was  made  giving  notice  of  an  election  on  November  7  for 
Representative  in  the  Forty-fifth  Congress.  On  October  3  the  general 
election  was  held.  On  October  16  the  secretary  of  state  withdrew  his 
notice  of  the  Novemlicr  election.  The  November  election  was  held, 
but  the  friends  of  Mr.  Belford  did  not  take  part  in  it,  and  only  3,580 
votes  were  cast.  The  majority  of  the  committee  held  that  the  election 
in  Noveml)er  was  the  legal  election.  The  law  of  the  United  States  pro- 
vided (Revised  Statutes,  sec.  25^  that  all  elections  for  Representatives 
in  Congress  should  be  held  on  tnat  day,  and  this  law  must  applv  to  the 
present  case  unless  it  could  bo  shown  to  be  excepted  by  some  other  pro- 
vision of  the  law.  The  act  of  March  3,  1875,  excepting  those  States 
whose  constitutions  would  have  to  be  amended  to  enable  them  to  com- 
ply with  the  law  was  conceded  not  to  apply  to  Colorado;  but  it  was 
claimed  that  the  enabling  act  under  which  Colorado  became  a  State  did 
except  it.     The  sixth  section  of  the  enabling  act  was  as  follows: 

That  until  tlie  next  general  census  said  State  shall  be  entitled  to  one  Representa- 
tive in  the  House  of  Representatives  of  the  llnited  States,  which  Representative, 
together  with  the  governor  and  State  and  other  officers  provided  for  in  said  constitu*. 
tion,  shall  l^e  elected  on  a  day  subsecjuent  to  the  adoption  of  the  constitution,  and  to 
be  fixetl  by  said  constitutional  convention;  and  until  such  State  officers  are  elected 
and  (|ualified  under  the  provisions  of  the  constitution  the  Territorial  officers  shall 
continue  to  discharge  the  duties  of  their  respective  offices. 

The  committet*  hold  that  the  election  thus  provided  to  be  fixed  by  the 
constitutional  convention  was  the  first  election  to  be  held,  and  not  all 
elections  *' prior  to  the  next  genci*al  census."  The  provision  that  the 
Territorial  officers  should  hold  until  "^'such  State  officers  are  elected" 
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showed  that  the  State  officers  referred  to  were  the  ones  first  elected; 
and  the  "  one  Representative"  referred  to  could  not  constitutionally  be 
a  Representative  who  should  continue  until  the  next  census.  Hence  the 
constitutional  convention  had  power  to  provide  for  but  one  election. 
It  had  only  attempted  to  do  this.     The  provision  was: 

One  Representative  in  the  Congress  of  the  United  States  shall  be  elected  from  the 
State  at  large  at  the  first  election  under  the  constitution,  and  ther^eifter  at  such 
times  and  places  and  in  such  manner  as  may  be  prescribed  by  law. 

The  legislature  had  not  ''prescribed  by  law"  any  time  for  holding 
subsequent  elections,  but  the  Territorial  election  laws  were  continuea 
in  operation  b}^  the  constitution.  These  laws  provided  the  places, 
manner,  and  machinery  of  elections,  which  could  be  and  were  used  at 
the  November  election,  and  the  Federal  statutes,  applying  to  Colorado 
as  to  other  States,  provided  the  time.  Mr.  Patterson  being  elected  at 
the  election  held  at  the  legal  time  was  entitled  to  the  seat. 

The  committee  held  that  the  time  of  election  was  the  only  question 
involved  in  the  case.  The  laws  fixing  the  time  of  elections  were  man- 
datory, and  could  not  be  abrogated  even  by  the  consent  of  all  the  voters. 
But  the  fact  that  the  October  election  was  without  notice,  and  that  the 
notice  of  the  November  election  was  withdrawn,  would  not  vitiate 
either  election.  Neither  would  the  election  in  November  be  vitiated 
by  the  fact  that  the  votes  were  not  canvassed  by  the  State  officers,  nor 
by  the  fact  that  a  light  vote  was  cast.  The  supporters  of  Mr.  Belford 
voluntarilv  remained  away  from  the  Novenaber  election  and  must 
abide  by  the  result. 

The  minority  held  that  Congress  in  the  enabling  act  had  excepted 
Colorado  from  the  provisions  of  the  Federal  statute  fixing  the  time  of 
elections,  and  had  empowered  the  constitutional  convention  to  fix  the 
time,  and  that  this  power  had  been  exercised  by  the  convention. 
The  enabling  act,  in  referring  to  State  officers  and  Kepresentatives  in 
Congress,  clearly  referred  to  all  who  should  be  elected  prior  to  the 
next  census.  T^he  election  for  Representative  was  required  to  be  on 
the  same  day  as  that  for  State  officers,  and  hence  if  it  could  not  be 
legally  held  in  October  it  could  not  be  held  at  all.  The  election  for 
the  unexpired  term  of  the  Forty-fourth  Congress  was  to  fill  a  vacancy, 
and  under  the  constitution  should  have  been  held  on  a  writ  from  the 
executive.  The  first  regular  election  for  Congress  was  that  for  the 
Forty-fifth  Congress,  ana  that  must  have  been  the  one  provided  for 
by  the  convention.  The  validity  of  the  October  election  was  further 
sustained  by  the  fact  that  the  people,  by  casting  a  full  vote  at  it,  had 
construed  it  to  be  the  legal  one. 

Mr.  Cox  filed  a  report  contending  that  no  valid  election  had  been  held. 
He  held  that  the  enabling  act  had  excepted  Colorado  from  the  provisions 
of  the  Federal  law;  that  the  convention  had  legally  fixed  October  3  as 
the  date  for  holding  an  election  to  fill  the  unexpired  term  of  the  Forty- 
fourth  Congress,  and  had  legally  provided  tnat  subsequent  elections 
should  be  held  at  the  times  fixed  by  law.  The  legislature  had  fixed  no 
time,  and  hence  there  was  no  legal  time  at  which  an  election  for  the 
Forty-fifth  Congress  could  be  held. 

Neither  could  it  be  claimed  that  either  of  the  elections  was  really  an 
election  de  facto,  A  full  vote  had  been  cast  at  the  October  election, 
but  it  was  without  notice,  and  neither  party  regarded  it  at  the  time  as 
legal,  but  rather  as  a  test  of  strength.  The  vote  at  the  November 
election  was  too  small  to  make  it  an  expression  of  the  popular  will. 
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After  considerable  debate  the  House  adopted  the  resolutions  pre- 
sented hy  the  majority  b}-  a  vote  of  11(>  to  110,  and  Mr.  Patterson  was 
sworn  in. 

[1  Ells.,  5t^73.] 

(3)   FiNLEY  VS.  BiSBEE. 

Fraxul^  illegal  i)otes^  and  irregular! f/es.  Majiyrity  report  for  oofi- 
testanty   miwyiuty  report  for  (^mteatee,     Contentant  ateated. 

Majority  report  by  Mr.  Cobb;  minority  report  by  Mr.  Price. 

Accordm^  to  the  aggregate  of  all  the  precinct  returns  contestant 
had  a  majonty  of  5  votes;  but  the  State  canvassers  twice  canvassed 
the  vote,  the  second  time  under  mandate  of  the  supreme  court,  and 
each  time  excluded  certain  returns  and  gave  the  majority  to  conteustee, 
who  received  the  certificate  and  held  the  seat.  In  the  issues  joined  in 
the  contest,  precincts  and  votes  were  attacked  in  nearly  ail  of  the 
17  counties  or  the  district,  but  the  re^sult  of  the  case  tumea  on  a  single 
precinct  and  on  two  classes  of  voters  in  other  precincts. 

Both  parties  charged  that  the  count  or  return  of  the  vote  of  Archer 
precinct  No.  2,  Ahichua  County,  was  false  and  fraudulent,  each  alleg- 
ing that  the  fraud  was  committea  against  himself.  Contestant  charged 
that  the  fraud  consisted  in  forging  false  returns  and  in  adding  about 
219  votes  to  contest^e's  vote;  contestee  charged  that  it  consisted  in 
stuffing  the  ballot  box  with  tickets  for  contestant.  Fraud  of  some 
sort  being  conceded,  it  was  agreed  that  the  return  should  be  rejected, 
and  the  difference  between  the  paities,  and  between  the  majority  and 
minority  of  the  committee,  was  in  regard  to  what  votes,  if  any,  snould 
be  counted  upon  evidence  outside  the  return.  A  large  amount  of  tes- 
timony of  a  very  conflicting  character  was  taken  m  regard  to  this 
return.  The  election  itself  appears  to  have  been  regularly  and  quietly 
conducted.  In  the  evening  the  votes  were  counted  and  a  large  dis- 
crepancy was  found  between  the  number  of  ballots  in  the  box  and  of 
names  on  the  poll  list.  Most  of  the  witnesses  testified  that  at  the  close 
of  the  polls  one  of  the  judges  announced  the  vote  for  governor.  Sev- 
eral witnesses  testified  that  the  vote  thus  announced  was  136  for  the 
Democratic  and  180  for  the  Republican  candidate,  and  that  the  vote 
for  other  officers  varied  but  slightly.  The  only  testimony  on  this 
basis  in  regard  to  the  Congressional  vote  showed  141  for  contestant 
and  180  for  contestee,  and  contestant  claimed  that  if  any  votes  at  all 
were  to  be  counted  they  should  be  counted  as  shown  by  this  testimony. 
But  the  testimony  of  part  of  the*  officers  of  election  was  to  the  effect 
that  the  vote  was:  Bisbee,  398;  Finley,  137,  and  that  it  was  thus 
announced.  Most  of  the  witnesses  testifying  to  this  were  impeached. 
The  box  was  left  over  night,  imperfectly  sealed,  in  the  custody  of  a 
Republican  judge,  whose  character  was  assailed.  He  refused  to  allow 
it  to  be  more  safely  sealed  or  to  allow  precautions  to  be  taken  to  guard 
it.  At  noon  it  had  been  in  the  custody  of  one  Democratic  and  one 
Republican  outsider.  The  custodian  of  the  box  and  a  friend  took  an 
extra  train  to  the  countv  seat  at  3  o'clock  in  the  mornintr,  but  did  not 
deliver  the  })ox  and  returns  until  noon.  The  returns  had  been  signed 
in  blank  on  th(»  evening  of  the  election,  and  it  did  not  satisfactorily 
appear  when  or  b\'  whom  they  were  tilled  out.  They  showed  for  con- 
testee, 399;  for  contestant,  141.  Contestant  claimed  that  this  was  a 
much  larger  vote  than  was  actually  cast.     It  was  larger  than  the  num- 
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ber  of  ballots  in  the  box.     The  poll  list  had  been  kept,  with  other 

Sapers,  in  an  iron  safe  in  the  county  clerk's  oflSce.  but  had  in  some  way 
isappeared.  There  was  testimony  that  it  had  contained  only  318 
names.  A  witness  who  had  stood  at  the  polls  all  day  and  claimed  to 
have  taken  down  the  name  of  every  voter  presented  a  copy  of  his  list, 
showing  305  persons  voted.  But  there  was  evidence  showing  that  a 
number  of  persons  voted  who  were  not  on  the  list,  thus  showing  its 
incompleteness.  Contestee  called  308  witnesses  who  swore  they  voted 
the  Republican  ticket,  on  which  his  name  was  proved  to  have  been 
printea. 

On  this  state  of  the  evidence  the  committee  found  that  it  was  impos- 
sible to  ascertain  the  true  number  of  votes  cast  or  to  count  any  votes 
for  either  candidate.  Except  the  testimony  of  the  individual  voters 
the  testimony  was  too  conflicting  for  certainty,  and  much  of  it  was 
impeached.  Most  of  the  individual  voters  called  could  not  read  and 
might  easily  have  been  deceived  in  regard  to  the  ticket  they  voted. 
Such  ignorant  persons  might  also  have  been  easily  induced  to  testify 
falsely.  Moreover,  the  other  testimony,  if  not  sufficient  to  show  the 
number  of  votes,  did  show  that  a  considerable  number  of  votes  was 
received  by  contestant,  and  it  would  be  very  unfair  to  count  the  votes 
received  by  one  candidate  when  there  was  no  way  to  count  those 
received  by  the  other.  This  was  especially  true  in  this  case,  as  the 
election  and  returns  had  been  in  the  control  of  partisans  of  contestee, 
and  whatever  fraud  had  been  committed  was  presumably  in  his  interest. 
But  to  count  the  vote  for  him,  according  to  the  testimony  of  the  indi- 
vidual voters,  and  count  no  vote  for  contestant  would  give  to  contestee, 
already  the  beneficiary  of  the  fraud,  a  majority  even  larger  than  that 
given  him  by  the  fraudulent  returns. 

The  minority  agreed  that  the  returns  should  be  rejected,  and  that 
the  general  testimony  in  regard  to  the  vote  was  too  conflicting  to  be 
trustworthy,  but  held  that  the  votes  proved  by  the  testimony  of  the 
individual  voters  to  have  been  cast  for  contestee  should  be  counted 
for  him.  Only  54  of  these  witnesses  could  read,  but  all  testified 
that  they  got  their  tickets  from  well-known  Republicans  and  voted 
them  unchanged.  The  persons  from  whom  they  gottheii*  tickets  were 
called,  and  all  testified  that  they  gave  out  none  but  straight  Republican 
tickets  cont^iining  the  name  of  contestee.  It  was  shown  that  there  were 
organized  Republican  clubs  with  a  membership  more  than  large  enough 
to  account  for  the  vote  thus  shown  for  contestee.  That  the  fraud  had 
been  committed  in  the  interest  of  contestant  was  indicated  bv  the  fact 
that  at  previous  elections  the  Uemocmtic  vote  had  been  very  small, 
while  at  this  election  there  were  141  Demo(*ratic  ballots  foun<i  in  the 
box,  though  very  few  Democi*ats  were  known  to  have  voted.  The 
increase  in  the  Republican  vote  wjis  about  50  per  cent  over  that  of  two 
years  before,  and  was  accounted  for  by  the  opening  up  of  new  lands 
and  new  avenues  of  employment  for  laboring  people.  The  increase  in 
the  Democmtic  vote  was  about  900  per  cent,  ana  was  not  explained. 
If  contestant  had  desired  to  have  his  vote  counted,  he  should  have 

E roved  it  in  the  same  manner  as  contestee.     But  no  hardship  was  done 
im  by  not  counting  the  votes  not  proved,  as  contestee  had  proved  as 
cast  for  himself  nearly  the  whole  number  of  votes  claimed  by  con- 
testant to  have  been  cast  for  both  candidates,  and  the  few  remaining 
votes  could  not  affect  the  result. 
Large  numbers  of  illegal  votes  were  charged  by  contestee,  most  of 


328  DIGEST   OF   CONTESTED   ELECTION    CASES. 

which  were  included  in  two  classes — nonreeistered  and  foreign-bom 
voters.  Under  the  constitution  and  laws  of  Tlorida  foreign-born  pei- 
sons  might  vote  under  the  same  conditions  as  native  citizeris  on  pre- 
senting to  the  election  officers  certified  copies  of  their  naturalization 
Sapei's  or  declarations  of  intention.  The  election  officers  were  forbid- 
en  to  receive  their  votes  without  such  presentation.  A  large  number 
of  votes  of  foreign-born  persons  had  been  received  without  fiie  presen- 
tation of  the  requisite  certificates,  and  contestee  asked  that  fiiey  be 
excluded.  The  evidence  showed  that  all  but  7  of  them  were  duly  nat- 
uralized and  could  have  produced  the  required  certificates  if  they  had 
been  asked  for.  The  committee  held  that  the  qualification  required 
by  the  constitution  was  the  fact  of  naturalization,  and  that  the  presen- 
tation of  certificates  was  merely  a  directoiy  requirement  as  to  mode  of 
proof.  The  votes  having  been  received  were  presumed  to  be  legal, 
and  the  failure  to  furnish  the  required  proof  could  at  most  only  shift 
the  burden  on  the  F^rty  claiming  their  votes  to  show  that  thev  were 
in  fact  qualified.  This  had  been  done  as  to  all  but  7,  and  with  these 
exceptions  the  votes  were  counted. 

Under  the  constitution  no  person  could  vote  who  had  not  been  regis- 
tered, but  if  a  voter  had  been  registered  and  his  name  had  been  struck 
from  the  registry  he  could  vote  on  taking  the  oath  required  of  chal- 
lenged voters,  and  also  an  oath  that  his  name  had  been  wrongfully 
struck  from  the  list.  Contestee  presented  certified  copies  of  the  poll 
lists  and  registry  lists,  showing  a  large  number  of  votera  markea  on 
the  poll  lists  as  voting  who  were  not  on  the  registry  lists.  But  the 
committee  held  that  the  votes  having  been  received  the  presumption 
was  that  the  voters  had  been  struck  from  the  list  and  had  taken  the 
required  oaths.  The  certified  copies  of  the  registry  lists  were  accom- 
panied with  certified  lists  of  the  names  that  had  been  struck  off,  and 
the  names  of  many  of  the  voters  attacked  were  also  not  on  these  lists; 
but  the  committee  held  that  the  county  clerks  could  only  certify  to  the 
official  list,  which  was  a  matter  of  record,  and  not  to  the  names  struck 
off.  This  should  have  been  proved  by  testimony  and  not  by  certificate. 
Certain  testimony  based  on  comparisons  of  lists  made  by  witnesses  was 
open  to  the  same  objection.  It  not  being  shown  by  competent  testimony 
that  these  voters  were  not  qualified,  their  votes  must  stand. 

The  minority  held  that  both  these  classes  of  votes  should  be  rejected. 
The  constitution  was  mandatoiy  in  its  terms,  and  prohibited  the  recep- 
tion of  the  votes  of  foreign-born  persons  except  under  ceilain  conai- 
tions.  Many  cases  were  cited  to  show  that,  these  conditions  not  having 
been  complied  with  at  the  time,  it  was  not  sufficient  to  show  that  they 
could  have  been  complied  with.  The  constitution  was  also  mandatory 
in  prohibiting  the  reception  of  the  votes  of  nonregistered  persons. 
The  manner  in  which  the  lists  were  kept  made  the  names  struck  off, 
and  the  fact  of  their  being  struck  off,  as  much  a  part  of  the  record  as 
the  names  retained,  and  the  clerks'  certificates  were  evidence  of  both. 
By  this  evidence  the  voters  were  shown  not  to  have  been  registered, 
and  their  votes  should  be  rejected.  If  these  two  classes  of  votes  were 
rejected  contestee  would  be  elected,  regardless  of  the  decision  in  regard 
to  Archer  precinct  No.  2.  Most  of  tne  foreign-born  voters  attacked 
were  shown  by  their  own  testimony  to  have  voted  for  contestant. 
There  was  no  evidence  showing  which  candidate  had  received  the  votes 
of  most  of  the  unregistered  voters,  and  the  minority  deducted  them 
from  the  candidates  jp?»(;  rata.     The  majority  did  not  aeduct  them,  but 
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stated  that  if  they  had  been  shown  to  be  illegal  it  would  be  a  fair 
course  for  a  legislative  l)ody,  having  power  to  order  a  new  election,  to 
do  so,  rather  than  to  adopt  the  rule  followed  by  the  courts  of  deducting 
them  pro  rata  from  the  candidates. 

According  to  the  findings  of  the  majority  contestant  was  elected  by 
a  majorit}'  of  252;  accormng  to  those  of  the  minority  contestee  was 
elected  by  a  majority  of  354. 

After  considerable  debate  the  House  adopted  the  resolutions  pre- 
sented by  the  majority,  by  a  vote  of  131  to  122,  and  Mr.  Finley  was 
sworn  in. 

[1.  Ells.,  74-124.] 

(4)   ACKLEN   VS.  DaRRALL. 

Unaut/urrized  removal  of  poll.  Recount  qfhallota.  Majority  report 
ftrr  contestant,'  raino7*ity  reports  ftn*  contestee.      Contestant  seated. 

Majority  report  by  Mr.  Harris;  minority  repoils  by  Mr.  Price  and 
Mr.  Thomburg. 

The  returns  of  this  district  were  twice  canvassed  by  different  return- 
ing boards.  The  first  canvass,  made  under  the  *■'  Kellogg  government," 
gave  contestee  a  majority  of  2,093;  the  second,  under  the  "Nicholls 
government,"  gave  him  a  majority  of  1,094  votes.  He  held  certificates 
of  election  from  both  governors.  Contestant  charged  that  the  first 
canvass,  made  by  the  ''WelLs- Anderson"  returning  board,  was  illegal 
and  fraudulent,  and  that  the  canvass  made  by  the  second  board  should 
be  corrected  by  excluding  the  returns  of  one  precinct  in  La  Fourche 
Parish  on  account  of  fraud,  b}'  throwing  out  the  entire  returns  of  St. 
Martin's  Parish  as  forged,  and  by  counting  the  vote  of  Iberia  Parish 
as  shown  by  a  recount.  He  presented  a  certificate  signed  by  the  lieu- 
tenant-governor of  the  State,  certifying  to  his  election  if  the  entire 
returns  of  St.  Martin's  and  Iberia  parishes  were  excluded.  Both  the 
majority  and  minority  of  the  committee  disregarded  the  canvass  made 
by  the  ''Wells- Anderson  lK)ard;"  the  majority  on  account  of  "its 
notoriously  fraudulent  character,"  and  the  minority  because  its  can- 
vass did  not,  as  the  other  canvass  did,  include  all  the  precinct  returns. 
The  charge  that  the  returns  of  St.  Martin's  Parish  were  forged  was 
not  established  by  evidence,  and  in  addition,  there  was  an  agreement 
between  the  parties  as  to  the  vote  of  the  parish.  The  issues  were 
accordingly  narrowed  to  the  question  of  the  iraudulent  removal  of  the 
voting  place  of  poll  17,  La  Fourche  Parish,  and  the  recount  in  Iberia 
Parish.  It  was  shown  that  the  voting  place  in  poll  17  had  been  con- 
veniently located  on  the  public  road,  but  that  the  day  before  the 
election,  without  general  notice,  it  had  been  removed  to  the  ''negro 
quarters,"  for  the  purpose,  jis  was  alleged,  of  depriving  contestant  of 
votes.  Eighty-six  votes,  all  for  contestee,  were  cast.  The  majority, 
and  those  signing  the  second  minority  report,  rejected  the  poll.  In 
the  first  minority  report  it  was  counted  according  to  some  finding  of 
the  Louisiana  courts,  not  very  clearly  stated. 

The  decisive  issue  in  the  case  was  the  recount  in  Iberia  Parish. 
There  were  eleven  polls  in  this  parish,  all  of  which  were  recounted. 
In  six  of  them  a  change  of  onl}'  7  votes  was  made  by  the  recount;  in 
the  other  five  there  was  a  change  of  over  1,000  votes  in  favor  of  con- 
testant, suflScient  to  give  him  a  majority  in  the  district.  The  majority 
sustained  the  validity  of  this  recount;  the  minority  denied  it.    The 
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majority  held  that  the  law  always  looks  with  suspicion  on  recounts, 
and  that  they  can  not  l>e  received  to  change  the  results  of  an  election 
unless  it  ^'be  shown  al^solutely  that  the  ballot  boxes  had  been  safely 
kept;  that  the  Imllots  were  undoubtedly  the  identical  ballots  cast  at 
the  election;  and  when  these  factii  are  established  bevond  all  reasona- 
ble  doubt,  then  full  force  and  effect  ai-e  given  to  the  developments  of 
the  recount."  Such  facts  were  established  in  this  case  with  the  possi- 
ble exception  of  two  boxes.  The  boxes  had  all  been  sealed  up  by  the 
election  officers  and  deposited  in  the  office  of  the  clerk  of  the  court. 
The  clerk  testified  that  they  had  not  been  and  could  not  have  been 
tampered  with,  and  in  eveiT  case  but  two  the  seals  were  intact  and 
identified  by  the  precinct  election  officers.  One  seal  was  broken,  but 
the  clerk  te^stified  that  it  had  probably  ]>een  bix)ken  by  his  careless- 
ness in  moving  the  boxes.  Another  box  had  been  sealed  only  with 
paper  and  nmcilage,  without  the  signatures  of  the  election  officers, 
and  hence  could  hot  be  identified.  The  conunittee  out  of  abundant 
caution  allowed  the  original  count  of  these  two  l>oxei?  to  stand. 

It  was  objected  bv  contostee  that  this  recount  took  place  in  March, 
four  months  after  the  election  and  two  months  later  than  the  ballots 
were  required  by  the  law  to  be  preserved.  The  law  reauired  them  to 
be  kept  until  afti^r  the  next  tenii  of  court,  and  the  clerk  of  the  court 
certified  that  court  had  been  held  in  January.  But  at  that  time  the 
government  of  the  State  was  still  unsettled.  There  were  two  claim- 
ants for  the  office  of  judge.  The  one  who  was  alleged  to  have  held 
court  wjts  afterwards  adjudged  to  be  not  elected,  ana  the  court  was  at 
most  merely  formal,  no  business  being  transacted.  Considering  the 
unsettled  condition  of  the  State  government  during  most  of  the  time 
and  the  date  on  which  contestee's  answer  was  served  the  recount 
could  not  have  been  held  much  earlier. 

The  very  large  change  made  l\y  the  re(*ount  was  accounted  for  by 
the  fact  that  contestjint's  name  was  ])rinted  on  a  large  number  of  the 
Republican  tickets,  and  the  officers  of  el(»ction,  not  being  aware  of  this 
fact,  did  not  scrutinize  the  ballots  ciiref  ull}',  and  in  most  cases  counted 
for  contestee  all  ballots  appearing  to  be  straight  Republican  tickets. 
The  Republic4in  tickets  were  printed  on  paper  with  a  heavily  glazed 
and  nearly  black  back,  so  as  to  ])e  easily  distinguishable.  Tne  chair- 
man of  the  Republican  committee  in  this  parish  was  hostile  to  the  elec- 
tion of  contestee,  and  had  lar^e  imnibers  of  tickets  printed  identical 
with  the  regular  Republican  tickets,  except  that  on  some  of  them  the 
name  of  contestant  was  printed  instead  of  that  of  contestee,  and  on 
others  there  was  no  name  for  Congress.  In  sending  out  tickets  to  the 
various  polls  he  mixed  these  three  sorts,  and  the  conunittee  found  that 
according  to  the  evidence  man}^  of  the  two  sorts  not  containing  the 
name  of  crontestee  must  have  been  voted.  The  judges  of  election  in  a 
number  of  precincts  testified  that  they  counted  lor  contestee  all  ballots 
which  were  apparently  straight  Republican  tickets.  In  one  precinct 
the  count  had  becni  completed  within  one  hour,  which  would  have  been 
impossible  if  all  the  names  on  the  tickets  had  been  scrutinized.  Con- 
testee was  counted  as  receiving  substantially  his  full  party  sti^ength  in 
most  of  the  precincts,  though  it  was  impossible  for  him  to  have  received 
it  with  such  tickets  in  circulation,  'i  hv  recount  showed  in  the  five 
boxes  where  the  change  was  made  largci  immbers  of  such  ballots,  and 
the  change  consisted  in  counting  thc^n  for  contestant  or  blank  for  Con- 
gress when  they  were  so  printed. 
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Accepting  the  recount  in  all  but  two  of  the  precincts  (where,  as 
above  stated,  the  seals  were  imperfect)  and  rejecting  the  86  votes  cast 
for  contestee  in  poll  17,  La  Fourche  Parish,  contes^nt  was  shown  to 
have  a  majority  of  108  votes,  and  the  committee  accordingly  recom- 
mended resolutions  declaring  him  elected. 

There  were  two  minority  reports,  ix)th  in  favor  of  contestee.  The 
first,  presented  by  Mr.  Price,  aenied  the  validity  of  the  recount  in  the 
six  precincts  where  the  chief  change  was  made,  and  counted  the  votes 
according  to  the  original  count  in  the  five  uncontested  polls,  and  the 
two  polls  conceded  oy  the  majority  of  the  committee.     This  would 

five  contestee  a  majority  of  165  in  the  uncontested  part  of  the  district, 
f  the  other  four  polls  were  counted  according  to  the  original  count 
this  majority  woula  be  increased.  They  ought  either  to  be  so  counted 
or  not  to  be  counted  at  all. 

The  second  minority  report,  presented  by  Mr.  Thomburgh,  and  signed 
also  by  Mr.  Wait  and  Mr.  Hiscock,  also  denied  the  validity  of  the 
recount,  but  held  that  doubt  was  cast  upon  the  original  count  in  the 
six  polls  where  the  ''bogus"  Republican  tickets  were  sent.  Reject- 
ing these  six  polls  contestee  would  be  elected  by  184  majority.  Even 
if  the  evidence  were  taken  as  sufficient  to  show  that  the  recount  repre- 
sented the  votes  actually  cast,  it  ought  not  to  be  permitted  to  give  the 
seat  to  contestee,  as  the  additional  votes  received  by  him  were  the 
result  of  a  fraud  upon  the  voters,  to  which  the  House  ought  not  to 
give  effect.  But  the  evidence  of  the  identity  of  the  ballots  recounted 
was  not  sufficient. 

In  the  six  precincts  where  a  change  of  only  7  votes  was  made  on  the 
recount  it  was  conclusively  shown  that  the  seals  on  the  boxes  had  not 
been  tampered  with,  but  it  was  not  conclusively  shown  as  to  any  of 
the  five  precincts  where  the  change  of  over  1,000  votes  was  made.  In 
one  the  seal  had  been  broken,  and  in  another  it  could  not  be  identified. 
The  majority  conceded  that  these  two  boxes  might  have  been  tam- 
pered with,  and  counted  them  according  to  the  original  count.  If 
this  concession  was  made  as  to  these  boxes  it  must  also  be  made  as  to 
the  others.  The  seals  over  the  ballot  holes  in  the  others  were  intact 
and  identified,  but  there  was  no  seal  over  the  keyholes.  The  keys 
were  in  the  possession  of  the  clerk,  the  boxes  were  exposed  in  a  public 

¥wt  of  the  office,  and  might  have  been  tampered  with  at  any  time, 
he  officers  of  election  in  some  of  the  precincts  testified  to  extreme 
care  in  counting  the  ballots,  and  in  one  precinct,  at  least,  returned 
contestee  much  less  than  his  party  vote,  thus  showing  that  they  must 
have  discovered  the  Republican  tickets  on  which  his  name  did  not 
appear.  The  election  boards  were  composed  of  members  of  both  par- 
ties, and  it  was  inconceivable  that  they  could  have  overlooked  mistakes 
amounting,  in  some  cases,  to  more  than  half  the  votes.  Part  of  the 
boxes  had  not  been  returned  promptly  to  the  clerk's  office,  which  ones 
it  did  not  appear.  One  of  the  expeils  who  conducted  the  recount 
testified  that  in  at  least  one  of  the  boxes  the  Republican  tickets  on 
which  contestee's  name  did  not  appear  did  not  have  the  appearance  of 
having  been  handled  and  folded  by  the  voter,  and  that  the  difference 
was  so  noticeable  that  he  could  tell  by  the  back  of  the  ticket,  before 
they  were  examined,  whether  contestee's  name  would  be  found  on 
them  or  not.  The  recount  had  been  had  four,  months  after  the  elec- 
tion and  two  months  after  the  ballots  were  required  to  be  preserve 
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Such  a  recount  had  never  been  received  to  change  the  result  of  an 
election,  and  ouffht  not  to  be  received  in  this  case. 

After  some  debate  the  House  rejected  the  resolution  presented 
by  the  minority  by  a  vote  of  115  to  139.  The  resolutions  presented  by 
tte  majority  were  then  adopted  without  division,  and  Mr.  Acklen  was 
sworn  in. 

[1  Ells.,  124-189.] 

(6)  Dean  vs.  Field. 

Recourd  hy  hoard  of  aldermen.  Majority  report  for  cordestant^ 
minority  report  for  contestee,     Coidestant  seated. 

Majority  report  by  Mr.  Springer;  minority  report  by  Mr.  Candler. 

According  to  the  aggregate  of  the  returns  made  by  the  precinct  offi- 
cers of  election,  and  by  the  United  States  supervisors,  contestant  had 
a  majority  of  either  5  or  30  votes,  according  as  25  votes  cast  for  con- 
testee  "for  Congress,  Fourth  district,"  wereor  were  notcounted  for  him. 
According  to  a  recount  made  by  a  committee  of  the  board  of  aldermen 
of  Boston  contestee  had  a  majority  of  5  votes,  and  this  latter  count 
being  the  one  certified  to  the  governor,  contestee  had  the  certiticate  of 
election. 

The  parties  were  both  candidates  for  Congress  in  the  Third  district 
of  Massachusetts,  which  was  wholly  comprised  within  the  citv  of  Bos- 
ton. In  the  Eighteenth  Ward  of  Boston,  one  of  the  wards  in  the 
Third  district,  25  ballots  were  cast  bearing  the  words: 

For  liepresentative  to  Congn'ss,  Fourth  district,  Walbridge  A.  Field,  of  Bonton. 

These  votes  were  separately  returned  by  the  precinct  officei's  and 
United  States  supervisors  of  the  Eighteenth  Ward.  The  conunittee 
of  the  l>oard  of  aldermen  which  made  the  recount  submitted  the  ques- 
tion in  regard  to  them  to  the  full  board,  which  decided  that  they  should 
be  counted  for  contestee.  If  th(\v  wore  not  counted  for  contestee  it 
would  be  decisive  of  the  case  in  favor  of  contestant.  The  committee 
unanimously  held  that  th(>  words  ''Fourth  district^'  were  not  a  part  of 
the  legal  designation  of  the  office,  and  that  as  the  intention  of  the 
voters  was  plain,  and  th(»y  would  have  had  no  right  to  vote  for  Mr. 
Field  or  any  one  else  for  Representiitive  from  any  other  than  the 
Third  district,  the  votes  should  })e  counted  for  contestee. 

The  majority  of  the  committee  held  that  the  original  count  made  by 
the  precinct  officei's  and  verified  by  the  count  made  by  the  United 
States  supervisors  should  stand  in  preference  to  the  recount.  The 
statute  of  Massachusetts  provided  that — 

If  within  three  davs  next  following  the  day  of  any  election  ten  or  more  qualified 
voters  of  any  ward  shall  file  with  the  city  clerk  a  statement  in  writing  that  they  have 
reasons  to  believe  that  the  returns  of  the  ward  ollicera  are  erroneous,  specifying 
wherein  they  deem  them  in  error  said  city  clerk  shall  forthwith  transmit  such  state- 
ment to  the  boanl  of  aldermen  or  to  the  committee  thereof  appointed  to  examine 
the  returns  of  said  election.  The  board  of  aldermen,  or  their  committee,  shall  there- 
upon, and  within  five  days,  Sunday  excepted,  next  following  the  day  of  election, 
open  the  envelojw  and  examine  the  ballots  thrown  in  said  ward,  and  detenuine  the 
questions  raised;  they  shall  then  again  st^al  the  enveloi>e,  either  with  the  seal  of  the 
city  or  a  seal  provided  for  the  i)urpose,  and  shall  endorse  upon  said  envelopje  a  certifi- 
cate that  the  same  has  In^en  o{K*ned  and  again  sealed  bv  them  in  conformity  to  law; 
and  the  envelope,  sealed  as  aforesaid,  shall  be  returned  to  the  city  clerk.  Said  city 
clerk,  upon  the  certificate  of  the  boani  of  aldermen  or  their  committee,  shall  alter 
and  amend  such  ward  returns  as  have  Ixien  proved  to  be  erroneous  and  such  amended 
retumfi  shall  staud  as  the  true  returns  of  the  ward. 
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The  committee  held  that  this  law  could  not  have  been  intended  to 
apply  to  the  elections  of  Representatives  in  Congress.  It  could  apply 
to  no  other  district  than  this  one,  as  this  was  the  only  one  entirely 
included  within  a  cit3\  And  to  apply  to  any  district  it  must  come  in 
conflict  with  the  Federal  statute  providing  United  States  supervisors. 
These  supei"visors  were  required  to  be  present  wherever  the  votes 
were  counted,  until  such  count  was  wholly  completed  and  all  returns 
made,  and  to  personally  scrutinize  the  ballots  and  count.  It  would 
not  be  ''competent  for  any  State  to  provide  another  board  of  canvas- 
sers who  may  take  possession  of  the  oallot  boxes,  exclude  the  Federal 
office  1*8,  and  secretly  count  the  votes  and  declare  a  different  result." 
This  recount  was  privately  conducted  by  three  aldermen,  and  was  not, 
and  would  not  have  been  pennitted  to  be  scrutinized  by  the  United 
States  supervisors. 

But  even  if  the  law  were  held  to  be  valid  its  provisions  were  not 
carried  out.  The  statute  in  question  conferred  upon  the  board  of 
aldermen  a  special  jurisdiction,  and  unless  its  provisions  were  strictly 
carried  out  the  proceedings  were  void.  The  law  did  not  contemplate 
a  general  policy  of  substituting  an  aldermanic  count  for  the  ward 
count,  or  that  recounts  should  be  granted  merely  on  account  of  the 
closeness  of  the  vote.  The  petitions  must  "specify  wherein  they 
deem  them  in  error,"  and  unless  the  petitions  dia  so  specify  no  juris- 
diction was  conferred.  The  petitions  in  this  case  merely  specified  that 
the  returns  were  in  error  in  counting  more  votes  for  contestant  and 
less  for  contestee  than  were  cast.  There  was  no  suspicion  of  fraud, 
and  the  persons  signing  the  petitions  had  no  reason  to  believe  that 
error  had  been  committed,  but  only  a  general  hope  that  a  recount 
might  prove  beneficial  to  their  candidate.  The  aldermen  were  empow- 
ered to  "determine  the  questions  raised,"  by  an  inspection  of  the 
ballots,  and  were  given  no  general  power  to  make  a  recount.  In  this 
case  there  were  no  "questions  i*aised."  Further^  the  jurisdiction  was 
conferred  on  the  l)oard  of  aldermen  m*  a  committee  of  three.  The 
committee  having  taken  jurisdiction,  the  jurisdiction  of  the  board 
abated.  But  the  certificate  sent  to  the  governor  was  based  on  a  deci- 
sion of  the  board  and  not  of  the  committee. 

The  ward  count  was  made  in  public  by  eight  State  officers  and  two 
supervisors  in  eac^h  ward.  The  aldermanic  count  was  made  in  private 
by  three  aldermen  for  the  whole  district.  Moreover  the  law  had  not 
been  complied  with  by  the  city  clerk;  he  had  not  entered  the?  original 
count,  and  amended  it  on  certificate  of  the  committee,  but  had  in  the 
first  instance  entered  the  aldermanic  count,  as  found  by  a  vote  of  the 
board.  For  all  these  reasons  the  committee  held  that  the  law  had  not 
been  complied  with. 

But  as  to  two  wards,  there  was  evidence  outside  the  various  counts 
showing  the  correctness  of  the  first  count.  The  count  made  by  the 
precinct  officers  might  be  balanced  against  that  made  by  the  commit- 
tee of  aldermen,  ana  the  testimony  of  each  sustaining  the  correctness 
of  their  own  counts  might  not  disturb  the  balance,  but  the  testimony 
of  the  United  States  supervisors,  who,  whether  they  were  anything 
more  or  not,  were  at  least  official  witnesses  of  the  count,  made  the  pre- 
ponderance of  testimony  in  favor  of  the  first  count.  They,  as  well  as 
the  election  otKcins,  testified  to  precautions  taken  in  the  count  of  these 
two  wards  which  nuid(»  the  prol)ability  of  error  much  less  than  in  the 
count  made  l)y  the  aldermen.  If  the  original  count  was  followed  in 
these  wards  contestant  would  he  elected. 
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In  one  ward  there  was  evidence  that  some  of  the  ballots  were  left  in 
an  open  box  during  the  day,  after  having  been  taken  out  and  counted, 
and  that  outsiders  were  in  the  room.  These  ballots  may  have  been 
tampered  with.  It  was  also  shown  that  *•*  stickers  "  were  used  by  both 
eanaidate^,  and  that  some  of  those  used  by  candidates  for  other 
offices  had  fallen  from  the  tickets.  This  might  also  have  happened  in 
the  case  of  votes  for  Congress,  and  in  that  case  the  original  c^unt  and 
the  recount  might  l>oth  have  been  correct,  but  the  original  count  would 
have  repi*esonted  the  votes  as  C4ist  by  the  voters. 

The  minority  held  that  the  Federal  statute  providing  for  United 
States  supervisors  was  not  enacted  by  Congress  pursuant  to  its  power 
to  ''make  or  alter"  regulations  as  to  the  manner  of  holding  Congres- 
sional elections.  The  supervisors  were  no  part  of  the  machinery  of 
the  election,  but  merely  witnesses  appointed  by  the  courts  to  watch 
the  proceedings  of  an  election  conducted  by  State  officers.  They  were 
only  required  to  attend  on  the  day  and  at  the  plac«  of  election,  and 
hence  a  provision  for  a  subsequent  recount  was  not  an  interference 
with  the  performance  of  their  duties.  Moi*eover,  there  was  no  evi- 
dence that  they  could  not  have  attended  the  recount  had  they  desired. 

The  returns  of  the  supervisors  did  not  show,  except  in  one  ward, 
that  they  themselves  counted  the  votes.  Therefore  their  returns  gave 
no  additional  weight  to  the  ward  counts.  To  say  that  the  ward  count 
was  balanced  against  the  count  of  the  aldei*men,  and  that  either  might 
be  shown  to  be  correct  by  a  slight  preponderance  of  outside  evidence, 
was  like  saying  that  the  decision  of  a  higher  court  reversing  the  deci- 
sion of  a  lower  court  wan  merely  balanced  against  the  latter  decision. 

The  recount  was  made  under  a  valid  statute  of  the  State,  and  the 
statute  was  strictly  followed.  The  specification  in  the  petitions  that 
the  ward  counts  were  erroneous  in  that  more  votes  were  counted  for 
one  and  less  for  another  candidate  than  were  cast  were  its  specific  as 
was  possible.  No  evidence  having  been  introduced  by  either  party 
going  to  the  merits  of  the  citse,  or  behind  the  returns,  the  case  turned 
on  the  validity  of  the  two  counts,  and  the  st^itute  of  Massachusetts 
requiring  that  the  recount  should  prevail,  it  should  be  permitted  to  do 
so  in  the  absence  of  any  eviden<*o  other  than  'the  original  count  to 
impeach  it. 

After  considerabh*  debate  thc^  resolutions  presented  by  the  minority 
were  rejected  })y  a  tie  vote  of  120  to  liiO  (the  Speaker  voting  to  make 
the  vote  a  tie).  The  resolutions  of  the  majority  were  then  adopted  by 
a  vote  of- 124  to  128  (the  Speaker  giving  the  casting  vote  in  the  affirma- 
tive), and  Mr.  Dean  was  sworn  in. 

[1  ElLs.,  11)0-228.] 

(6)  Kk^hauixson  rft,  Rainkt. 

InHmUhifiot)  and  vtHltunj  intrrfrrenn'.  Majority  report  Ufvoid  tlw 
diction;  ndrumty  njMfrt  for  contratee,  llou^e  refused  A?  consider f  no 
further  actvm. 

Majority  report  by  Mr.  Ellis;  minority  report  by  Mr.  Hiscock. 

According  to  the  n^turns,  conteste(»  rec(»ived  a  majority  of  1,528  votes, 
and  so  far  as  appeared  or  was  alleged,  these  returns  correctly  repre- 
sented the  votes  cast  in  the  district.  But  contestant  claimed  to  have 
been  deprived  of  a  large  number  of  votes  by  intimidation,  and  also 
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that  a  number  of  polls  should  be  thrown  out  for  irregularities.  The 
committee  refused  to  throw  out  any  polls  or  votes  for  the  irregularities 
charged,  but  found  that  there  was  such  intimidation  practiced  through- 
out tne  district  as  to  prevent  a  free  and  fair  election,  and  that  on  ftiis 
account  the  seat  should  be  declared  vacant. 

The  intimidation  consisted  in  (1)  the  presence  of  Federal  troops  at 
the  polls,  sent  there  by  the  Government,  "without  cause  other  than 
to  influence  the  result  of  the  election  in  the  interest  of  contestee  and 
the  Republican  party;"  (2)  the  presence  at  the  polls  and  at  public 
meetings  of  armed  colored  militia,  and  threats  made  by  them;  and  (3) 
threats  of  social  and  religious  ostracism  made  by  colored  bodies  against 
colored  men  who  should  vote  for  contestant. 

In  discussing  the  question  of  military  interference  the  conmfiittee 
discussed  at  some  length  the  recent  historv  of  the  State  of  South  Caro- 
lina, and  the  events  which  preceded  the  election.  The  government  of 
the  State,  according  to  the  committee,  had  become  so  corrupt  in  the 
hands  of  the  unscrupulous  white  leaders  of  the  colored  voters  that  the 
decent  people  of  all  classes  had  come  to  recognize  the  absolute  neces- 
sity of  reform  of  some  sort.  The  Democratic  party  had  nominated  its 
Eurest  man  for  governor,  and  the  canvass  made  under  his  leadership 
ad  been  conciliatory  throughout.  As  a  result  many  thousands  of 
colored  voters  who  had  heretofore  voted  the  Republican  ticket  had 
begun  to  ally  themselves  with  the  other  party,  and  the  movement  was 
increasing  in  strength.  In  this  situation  the  leaders  of  the  Republican 
party  resorted  to  a  policy  of  intimidation,  to  compel  the  colored  voters 
to  vote  their  ticket.  In  spite  of  the  fact  that  the  conunander  of  the 
Federal  troops  in  the  State  had  announced  that  there  was  no  disorder 
or  resistance  to  authority,  and  no  need  of  additional  troops,  and  that 
the  judges  of  the  various  districts  had  announced  that  tnere  was  no 
state  of  violence  or  threatened  intimidations  in  their  districts,  the  gov- 
ernor had  issued  a  proclamation  commanding  certain  imaginary  "rifle 
clubs"  and  other  disorderly  bodies  to  disband,  and  calling  out  all  the 
militia  of  the  State  to  preserve  the  peace.  And  the  President  of  the 
United  States  had  issued  a  proclamation  reciting  a  state  of  insuiTection 
and  resistance  to  authority,  and,  through  the  Secretary  of  War,  had 
sent  to  the  State  all  the  available  Federal  troops.  These  troops  had 
been  scattered  through  the  State  in  small  bodies,  and  been  stationed 
at  or  near  the  various  polling  places.  To  be  sure  they  conmaitted  no 
overt  acts,  and  made  no  threats  ^r  attempts  at  coercion,  but  the  effect 
was  just  the  same,  for  the  negroes  were  told  that  they  were  there  to 
watch  over  them  and  see  to  it  that  they  voted  the  Republican  ticket; 
and  in  their  ignorance  they  believed  it,  and  many  of  them  who  doubt- 
less would  otherwise  have  voted  the  Democratic  ticket  were  thus  in- 
duced to  vote  the  Republican  ticket. 

The  committee  quoted  from  a  large  number  of  English  authorities, 
and  suggested  that  the  rule  there  laid  down  was  the  correct  one;  that 
the  presence  of  troops  at  or  near  the  polls  of  itself  vitiated  an  election, 
regardless  of  whether  any  active  intimidation  was  resorted  to  by  them 
or  not.  On  the  question  of  social  and  religious  ostracism,  and  intimi- 
dation bv  the  colored  militia,  the  committee  said: 

The  record  in  this  case  discloses  a  condition  of  moral,  social,  and  religious  intoler- 
ance and  intimidation  exercised  by  the  adherents  and  political  friends  of  the  sitting 
member  in  the  First  Congressional  district  of  South  Carolina  that  renders  the  idea  of 
freedom  of  thought  and  opinion,  the  idea  of  free  political  action,  on  the  part  of  the 
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colored  race,  an  utter  mockery  and  delusion.  Preachers  preached  asainst  the  Demo- 
cratic party.  Threats  of  *  turninj?  out  of  the  church '  those  who  acted  and  voted  with 
that  i)arty,  threats  of  divorce  from  wife  and  separation  from  children,  threats  of  Bocial 
ostracism,  were  indulged  throughout  the  entire  district.  Colored  women  aasanlted 
and  heaped  epithets  upon  those  men  of  their  own  race  who  dared  to  Bet  with  the 
Democratic  i>arty.  Colored  men  were  told  that  there  was  for  them  no  social,  moral, 
or  religious  existence  or  affiliation  with  their  own  race  if  thev  acted  or  voted  other- 
wise than  in  olx'dience  to  the  behests  of  the  Republican  leaders.  It  is  even  shown 
in  the  record  that  the  sitting  member  declared  that  all  colored  men  who  acted  with 
the  Democratic  party  'should  be  treated  as  enemies.'  And  this  feeling  and  thoee 
appeals  were  not  confined  to  any  particular  or  isolated  community  or  portion  of  the 
district,  but  existed  and  were  exercised  throughout  the  entire  district.  Your  com- 
mittee feel  constrained  to  declare  that  undue,  illegal,  and  improper  influences  were 
brought  to  bear  upon  the  vast  mass  of  colored  voters  throughout  the  Flret  Congres- 
sional district  of  South  Carolina,  and  while  the  proof  of  the  extent  of  the  influence 
and  of  its  control  can  not  be  arrived  at  with  anv  degree  of  accuracy  from  the  evidence, 
yet  sufficient  is  shown  to  leave  no  doubt  but  that  these  undue  influences  were  widely 
felt,  and  prevented,  in  the  district  in  contest,  a  free,  fair,  and  full  election. 

But  if  any  doubt  were  left  in  the  minds  of  your  committee  of  the  perfect  propriety 
of  declaring  the  election  in  the  First  South  Carolina  district  null  and  void  for  the 
grounds  heretofore  examined,  the  doubt  is  solved  because  of  the  wholesale  intimida- 
tion practice<l  by  anned  colored  clubs  and  organizations  during  the  campaign  and  at 
the  polls  on  election  day.  The  evidence  is  clear  that  throughout  the  district,  and  in 
nearly  every  precinct  or  the  district,  these  organizations  existed.  They  were  armed 
with  the  State  arms  for  the  most  part,  but  many  had  private  arms.  They  went  to 
their  political  meetings  with  arms  m  their  hands,  and  at  many  of  the  polling  places 
they  appeared  on  election  day  in  organized  force.  So  intolerant  were  they  against 
individuals  of  their  own  race  who  differed  with  them  politically  that  they  uttered 
against  them  the  most  terrible  threats,  and  in  some  cases  resorted  to  actual  violence. 
They  denied  the  right  of  free  speech ;  thev  tore  tickets  from  the  hands  of  voters  and 
sulwtituted  others;  they  interfered  w^ith  the  domestic  peace  of  colored  Democrats  by 
persuading  their  wives  to  leave  them,  and  left  no  device  that  could  intimidate  unem- 
ployed to  coerce  men  of  their  own  color  into  voting  the  Republican  ticket. 

The  answer  that  the  other  side  resorted  to  siuiilar  tactics  was  not 
sufficient,  for  it  was  not  sustained  by  the  evidence,  and  if  it  were  it 
would  only  constitute  an  additional  reason  for  declaring  the  election  void. 

The  minority  considered  the  discussion  of  the  recent  histoiy  of 
South  Carolina  found  in  the  committee  report  out  of  place. 

The  rei!onl  8ubmitte<l  in  thiH  ca«»  fails  to  furnish  the  facts  alleged,  and,  in  our 
judgment,  the  waitings  over  the  real  or  fancied  past  wrongs  of  the  State  are  as  much 
out  of  place  in  the  reiwrt  as  a  difH^u«:«ion  of  the  causes  of  the  war  or  any  of  its  results 
would  oe. 

Upon  the  subject  of  social  ostracism,  the  minority  called  attention 
to  the  fact  that  there  was  no  law  of  this  or  any  other  countiy  "mak- 
ing it  a  crime  for  those  of  adverse  views  to  refuse  to  associate 
together."  Campaigns  in  this  country  are  productive  of  great  excite- 
ment. Angry  discussions  betwecMi  incumbers  of  the  same  church  or 
order,  or  even  of  the  same  family,  are  not  unconmion.  Such  things 
take  place  everywhere,  and  the  minority  thought  that  nothing  more 
was  proved  in  regard  to  the  district  in  contest. 

"Rifle  clubs"  and  "saber  clubs"  had  been  extensively  organized  by 
the  Democrats  preparatory  to  this  campaign  and  attended  the  meet- 
ings of  both  parties,  often  seeking  to  break  up  Republican  meetings. 
Pledges  were  signed  not  to  hire  or  patronize  colored  men  who  would 
not  vote  the  Democratic  ticket.  If  there  was  quiet  in  the  State,  it  was 
the  quiet  of  subjection.  On  the  other  hand,  the  evidence  showed  that 
"  twenty  colored  men  had  personal  altt^rcations  and  were  threatened 
with  social  ostracism  if  they  voted  the  Democratic  ticket;  neverthe- 
less, they  were  not  intimidated  thereby.  One  cow  pen  was  burned;  one 
man  had  a  quarrel  with  his  wife,  sti'uck  her,  ana  was  al)andoned  by 
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her;  she  had  left  him  twice  before;  and  one  man  was  struck  in  the  face 
by  a  woman  armed  with  an  umbrella."  There  was  nothing  in  the 
record  to  show  that  the  colored  voters  were  being  prevented  by  social 
ostiucnsm  or  fear  from  voting  the  Democratic  ticket.  Comparing  the 
vote  with  the  census,  it  was  evident  that  contestant  must  have  received 
at  least  one-fifth  of  the  colored  vote,  which  would  have  been  impossi- 
ble if  the  charges  of  intimidation  were  true. 

The  sending  of  troops  to  the  State  was  a  legitimate  police  measure. 
If  there  was  intimidation  by  the  Republicans,  as  charged  by  the 
majority,  or  by  the  Democrats,  as  charged  by  the  minority,  in  either 
case  the  governor  was  authorized  in  issuing  his  proclamation  and  in 
calling  on  the  President  for  tfoops,  and  the  Presiaent  was  justified  in 
sending  them  to  preserve  the  peace.  It  was  not  alleged  that  they  had 
been  used  in  any  other  way.  The  proposition  of  the  majoritv  was 
that  '*a  police  force,  detailed  h^  the  Feaeral  authorities,  that  sunply 
enables  the  citizen  to  enjoy  his  rights^  is  illegal,  and  renders  tnat 
enjoyment  illegal  and  voia."  The  Engbsh  principle  has  no  applica- 
tion to  the  conditions  of  a  free  country,  and  is  not  the  law  here. 

In  tlie  judgment  ol  the  undersigned,  the  action  of  the  Federal  Government  was 
justified,  and  incumbent  upon  it,  in  stationing  the  troops  as  it  did  in  South  Carolina; 
that  nothing  in  the  conduct  of  the  troops,  neither  did  the  fact  of  their  being  stationed 
there,  influence  the  electors  to  vote  otherwise  than  as  their  judgments  and  consciences 
dictated;  but,  to  the  contrary,  the  action  of  the  Federal  Government  and  the  presence 
of  the  troops  enabled  the  freedmen  to  participate  in  the  election  and  vote  for  the 
candidates  they  preferred. 

The  minority  report  was  only  signed  by  Mr.  Hiscock. 

The  reports  were  made  to  the  House  on  May  18,  1878,  and,  in 
accordance  with  the  usual  order,  were  ordered  printed  and  recom- 
mitted to  the  Committee  on  Elections.  On  June  17  the  case  was  called 
up,  but  the  House,  by  a  vote  of  103  to  126,  refused  to  consider  it,  and 
it  was  not  afterwards  called  up.  This  left  contestee  in  his  seat,  and  to 
that  extent  the  views  of  the  minority  were  sustained. 

[1  Ells.,  224-288.] 

(7)  Frost  vs.  Metcalfe. 

//fr(/al  rotes  ^  irrdguhirUles^  and  hrihery ,  Report  for  sitting  vientiber. 
No  final  a<itlo7i  hy  the  House, 

Report  by  Mr.  Harris. 

Contestee  had  only  received  a  majority"  of  19  votes  on  the  face  of 
the  returns,  and  contestant  sought  to  overcome  this  majority  by 
charges  of  illegal  votes,  bribery,  and  irregularities.  Six  of  the  illegal 
voters  were  boat  workmen  who  claimed  a  residence  where  they  voted. 
The  committee  held  that  the  evidence  was  not  sufficient  to  overcome 
the  presumption  of  legality  arising  from  the  reception  of  their  votes. 
Twelve  votes  had  been  rejected  by  the  election  officers  on  the  ground 
that  they  were  not  registered.  Two  of  them  were  shown  to  have 
been  on  the  original  list,  but  not  on  the  list  in  the  hands  of  the  judges, 
and  the  committee  counted  their  votes.  The  evidence  was  not  suffi- 
cient to  show  that  the  judges  acted  wrongly  in  rejecting  the  other 
10.  It  was  shown  that  the  registry  list,  as  printed  and  sent  to  the 
election  officers,  was  ver}^  imperfect,  many  names  having  been  omitted 
through  the  carelessness  of  tne  printer.  Contestant  claimed  that  this 
had  lost  him  more  votes  than  contestee;  but  as,  except  in  the  case  of 

H.  Doc.  510 22 
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these  12,  there  was  no  attcuipt  to  prove  that  the  voters  had  even 
offered  to  vote,  the  committee  certainly  could  not  consider  the  ques- 
tion of  counting  any  additional  votes. 

Contestant  claimed  an  error  of  9  votes  against  him  in  footing^  up 
the  returns  of  a  prec»inct.  The  only  evidence  was  the  memorandum 
paper,  in  which  a  figure  1  was  found  in  the  second  column  from  the 
right  with  no  0  in  the  first  column.  It  had  been  added  in  as  10,  but 
there  was  nothing  in  the  comparison  of  the  total  votes  for  Congressman 
and  for  other  officers  to  indicate  that  the  number  was  not  properly  10, 
and  no  oi*al  testimony  was  introduced.  The  committee  tela  that  if 
the  error  was  committed  it  ought  to  have  been  shown  by  better  evi- 
dence. A  similar  ruling  was  made  as  to  an  entry  of  25  lor  contestee 
alleged  to  have  been  made  twice  and  included  in  the  sum. 

Uiiited  States  marshals  to  the  number  of  728  were  appointed  in  the 
district.  It  was  alleged  that  these  appointments  were  given  as  bribes 
for  votes  for  contestee.  The  committee  '''deprecated  the  appointment 
of  United  States  marshals  under  any  pretext,  but  recognized  that  the 
law  permitted  it.  In  this  case  the  only  attempt  to  prove  that  the 
appointments  were  in  the  nature  of  bribery  was  the  testimony  of  8 
of  the  appointees  to  the  effect  that  they  received  their  appointments 
under  an  understanding  that  they  would  vote  for  contestee.  But  5 
of  them  did  vote  for  contestant;  two  voted  for  contestee,  but  would 
have  done  so  in  any  case,  and  the  other  did  not  vote  at  all. 

The  report  when  made  was  ordered  to  be  *' passed  over  for  the 
present,"'  and  was  not  afterwards  called  up.  Contestee  was  thus  left 
m  his  seat,  as  recommended  by  the  committee. 

[1  Ells.,  289-293.] 
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dnnmittee  tm  Kleirt'wnn, 

Mr.  Sprincjer,  Illinois,  Mr.  Keifer,  Ohio, 

Manning,  Mississippi,  Camp,  New  York, 

Speer,  Georgia,  Calkins,  Indiana, 

CoLERiCK,  Indiana,  Field,  Ma.ssachusetts, 

Armfield,  North  Carolina,  Overton,  Jr.,  Pennsylvania, 

Beltzhoover,  Pennsylvania,  Weaver,  Iowa, 

Sawyer,  Missouri,  Clark,  New  Jersey, 

Mr.  Phister,  Kentucky. 

1)  John  M.  Bradley  -m,  William  F.  Slemons,  Arkansas. 

2)  Horatio  Bisbee  vs.  Noble  A.  Hull,  Florida. 

3)  James  McCabe  vs.  Godlove  S.  Orth,  Indiana. 

4)  J.  C.  Holmes  and  John  L.  Wilson,  Iowa. 

5)  W.  B.  Merchant  and  Robeit  O.  Herbert  vs.  Joseph  H.  Acklen, 
musiana. 

f))  E.  Moody  Boy  n ton  vs.  George  B.  Loring,  Massachmsetts, 

7)  Sebastian  Duffy  vs.  Joseph  Mason,  New  York. 

8)  James  E.  O'Hara  vs.  William  H.  Kitchin,  North  Carolmn. 

9)  Jesse  J.  Yeates  vs.  Joseph  el.  Martin,  North  VaroUnu. 

10)  Andrew  G.  Curtin  vs.  Seth  H.  Yocum,  Pennsylvania. 

11)  Ignatius  Donelly  vs.  William  D.  Washburn,  Miyiiiesotu. 

(1)  Bradley  v>(.  Slemons. 

dmsjnraaj.,  frauds  deception.,  irregularities.  Rejjort  of  conn  nit  tee 
for  contested  Report  of  Mr.  Weaver  to  declare  seat  vacant.  ContestcAi 
retained  the  seat. 

Report  by  Mr.  Saw^^er;  dissenting  report  by  Mr.  Weaver. 

Contestant  took  testimonv  in  onlv  three  of  the  twenty  counties  of 
the  district,  and  in  two  of  these  the  testimonv  wjis  taken  more  than 
forty  days  after  the  service  of  the  answer  to  the  notice  of  contest. 
Contestant  claimed  that  the  forty  days  allowed  by  law  coumienced  to 
run  from  the  first  day  on  which  he  took  testimony,  but  the  committee 
held  that  the  act  of  Congress  approved  March  2,  1875,  conclusively 
showed  that  section  107  of  the  Revised  Statutes  must  be  so  construed 
as  to  require  the  time  to  run  from  the  day  of  the  service  of  the  answer 
of  contestee.  In  this  case  no  reason  was  shown  why  the  forty  days 
would  not  be  sufficient;  indeed,  only  eighteen  days  were  actually  occu- 
pied by  contestant  in  taking  testimony.  The  testimony  taken  after 
the  time  was  all  cross-examined  by  contestee,  and  the  objection  only 
entered  after  all  the  testimony  was  taken,  and  contestee  in  his  oi-al 
argument  before  the  committee  had  expressed  entire  willingness  to 
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have  the  testimony  considered.  Hut  the  eonimittee  held  that  **the 
people  of  the  district  have  int(»rests  and  rights  which  can  not  be  thus 
taken  from  them,-"  and  excluded  all  the  testimony  except  that  taken 
in  Jefferson  County,  which  was  taken  within  the  time. 

Contestant  alle^(»d  that  a  fmudulent  conspiracy  had  been  entered 
into  to  carry  the  election  of  Jefferson  County  by  illegal  methods.  The 
testimony  showed  that  conferences  were  held  between  leaders  of  the 
different  parties  for  the  purpose  of  selecting  a  ''compromise  tii'kct" 
for  county  o^ces.  Such  a  ticket  was  nominated  contaming  candidates 
from  different  parti(»s  for  the  different  offices  and  was  elected  at  the 
State  and  county  election  held  in  October.  These  conferences  had 
nothing  to  do  with  the  Congressional  election  in  November,  and  there 
was  no  proof  that  it  had  been  in  any  way  affected  by  them. 

Contestant  also  charged  that  the  ballot  l)oxe^  in  Pine  Bluff  and  other 
precincts  had  l>een  stuffed  in  the  int^u'e.st  of  contestee.  The  principal 
testimony  relied  on  only  showed  that  Democratic  tickets  were  bemg 
printed  on  election  day.  The  part  of  the  testimony  tending  to  show 
that  they  were  printed  after  the  close  of  the  jk)11s  was  contnidicted^ 
and  th(»  fact  that  they  were  printed  on  elei'tion  day  was  satisfactorily 
explained  by  the  witnesses.  i^^ 

Complaint  was  made  that  no  voters  were  counted  from  two  townships. 
In  one  of  these  the  judges  of  election  were  threatened  with  arrest  by 
a  United  States  marshal  if  they  did  not  close  the  polls  before  sunset. 
When  the  j)olls  wen?  closed,  th(»y  were  surrounded  by  an  armed  IxHiy 
of  negroes.  The  judges  were  frightened  and  left  the  box  in  the  pos- 
session of  the  negroes.  It  was  (*arried  to  the  countv  clerk's  office, 
securely  locked,  and  was  still  there  in  the  same  condition  when  the 
testimony  was  taken.  If  contestant  had  desired  to  have  the  votes 
counted,  he  should  have  put  the  ballots  in  evidence.  In  another  pre- 
cinct the  l)ox  had  been  stolen  bv  an  armed  bodv  of  men.  It  did  not 
appear  to  which  party  these  men  belonged,  and  as  the  strength  of  the 
two  parties  in  the  precinct  was  about  equal,  it  could  not  be  inferred 
which  party  was  injured.  In  some  other  precincts  no  election  was 
held,  th(i  judges  of  election  not  being  present,  and  the  voters,  probably 
through  ignonincre,  neglecting  to  take  advantage  of  the  pi*ovision  of 
the  law  allowing  th<Mn  to  organize  and  hold  the  election.  No  I'cason 
was  given  for  not  holding  the  (flection,  and  the  committee  refused  to 
count  any  votes. 

In  t'hicot  County,  a  few  days  before  the  election,  fmudulent  pastel's 
w(M'e  circulat(»d  announcing  the  candidacy'  of  a  well-known  Republican. 
Th(\sc  posters  were  deliv(»r(*d  to  a  political  fri(»nd  of  contestee  at  the 
sanu*  hot^^l  where  contestee  was  stopping,  and  contestee  was  seen  in 
conversation  with  the  person  who  clistributed  these  circulars  a  few 
moments  b(»fore  the  latter  took  the  train  with  them  for  Chicot  County 
The  eonimittee  strongly  condenmed  the  trick,  and  held  that  if  tht 
evidcMice  had  be(»n  surtici(»nt  to  show  the  connection  of  contestee  with 
it,  and  that  it  had  had  an  effect  on  the  voters  sufficient  to  change  the 
result  of  the  (^lection,  the  election  ought  to  be  held  void  and  a  new  one 
ordered.  But  th(»  testinionv  was  not  sufficient  to  show  the  connection 
of  (jontestee;  the  candidate  fraudulently  announced  only  received  90 
votes.  It  was  imjx)ssible  to  tell  how  many  voters  were  confused  and 
prevented  from  voting,  but  the  numb(»r  was  ])robably  much  less  than 
the  majority  returned.  Moreover,  most  of  the  te^stimony  in  regard 
to  thiii county  was  among  that  taken  out  of  time. 
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If,  however,  all  the  claims  of  contestant  were  allowed,  and  he  were 
given  the  largest  possible  number  of  additional  votes  that  could  be 
mferred  in  any  view  of  the  law  and  evidence,  the  number  would  still 
be  more  than  850  short  of  overcoming  the  returned  majority  of  2,827. 

Mr.  Weaver  filed  a  brief  dissenting  report,  submitting  to  the  House 
the  question  whether  contestee  had  not  waived  his  objections  to  the 
testimony  taken  out  of  time;  and,  also,  whether  the  frauds  shown  in 
the  testimony  were  not  sufficient  to  render  uncertain  the  result  of  the 
election  and  to  call  for  a  new  one.  All  the  other  members  of  the  com- 
mittee agreed  to  both  the  conclusions  of  law  and  the  result  of  the 
committee  report. 

The  report  of  the  committee  was  adopted  without  division,  and  con- 
testee retained  the  seat. 

[1  Ells.,  296-314.] 

(2)    BiSBEE    ?W.   HUTX. 

Returns  not  canva^ised,     Heportfor  contestant.      Crmtestant  Reated-. 

Report  by  Mr.  Keifer. 

There  were  17  counties  in  the  district.  The  State  canvassing  board 
canvassed  the  returns  from  15  cx)unties,  and  contestee  having  a  majority 
of  12  votes  in  these  counties,  a  certificate  of  election  was  issued  to  him. 
One  of  the  counties  omittea  by  the  State  canvassing  board  had  been 
omitted  on  the  ground  that  no  return  for  one  precinct  had  been 
included  by  the  county  canvassers.  After  the  issue  of  the  certificate 
to  contestee,  the  Stjite  canvassing  board,  under  mandate  of  the  supreme 
court  of  the  State,  reconvened  and  canvassed  the  vote  of  this  count}^ 
and  certified  it  to  the  governor.  On  the  vote  of  the  16  counties  now 
canvassed  contesbint  had  a  majority  of  201.  The  vote  of  the  remaining 
county  would  not  change  the  result.  Contestant  applied  to  the  gov- 
ernor for  a  certificate  of  (^lection,  and  his  application  was  referred  to 
the  attorney -geneml,  who  strongly  favored  granting  it,  but  the  appli- 
cation was  refused  by  the  governor. 

Contestee  claimed  that  the  State  supreme  court  had  no  jurisdiction 
to  issue  a  mandamus  on  the  State  canvassers,  and  that  the  canvass  of 
Madison  County  was  hence  without  authority  of  law.  The  committee 
did  not  consider  this  question,  but  held  that  whatever  might  be  the  case 
of  the  State  officers  the  dutv  of  the  committee  was  to  count  all  the 
returns  unless  it  was  shown  that  they  did  not  correctly  represent  the 
vote.  This  was  not  charged  in  this  case,  and  the  committee  counted 
the  returns  from  the  two  omitted  counties,  including  the  omitted  pre- 
cinct. It  was  admitted  also  that  one  ballot  box  had  been  stuffed,  mak- 
ing a  change  of  186  votes  against  contestant.  This  showed  a  majority 
of  350  votes  for  contestant. 

Contestee  claimed  that  18  votes  should  be  deducted  from  contestant 
asc>a.st  by  nonresident  or  unregistered  persons.  The  committee  found 
the  charges  sustained  in  1 1  cases,  and  deducted  the  votes,  leaving  the 
majoritv  of  contesbint  339.  Contestee  also  asked  that  three  precincts  be 
rejected,  because  they  had  not  been  canvassed  by  the  county  canvassing 
board  at  its  first  count,  and  because  the  supreme  court,  under  whose 
mandate  they  were  subsequently  canvassed,  had  no  authority  to  issue 
such  mandamus.  But  copies  of  the  original  precinct  returns  were  put 
in  evidence  by  contestee;  there  was  no  pretense  that  they  did  not  cor- 
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rectly  represent  the  vote  cast,  and  the  committee  refused  to  reject  the 
returns.     The  committee  were  unanimous  in  their  decision. 

The  House  agreed  without  division  to  the  resolutions  presented,  and 
Mr.  Bisbee  was  sworn  in. 

[1  Ells.,  315-319.] 

(3)  MoCabk  va.  Orth. 

No  t^Htiimnui  taken,      Ctnitest  dhttuHiUHL 

Rciport  by  Mr.  Calkins. 

Contestant  served  notice  of  contest  within  the  legal  time,  to  which 
answer  was  duly  served  by  contestee.  No  testimony  was  taken  by 
contestant,  j^aill}-  on  account  of  illne^ss  in  his  family,  and  partlj»^  becau£ie 
another  c(jntcst  between  candidates  for  a  county  office  was  expected 
to  develop,  and  it  was  alleged  did  develop,  the  evidence  relied  on  to 
sustain  contesUmt's  claim.  C>)ntestant  presented  a  memorial  to  the 
committee  reciting  these  facts  and  also  alleging  the  discovery  of  new 
evidence  tending  to  show  bril)ery  committed  m  tehalf  of  contestee. 
Contestee  presented  counter  affidavits.  The  committee  decided  to 
recommena  a  resolution  to  the  House  permitting  the  service  of  a  new 
notice  and  answer  and  the  biking  of  new  testimony,  but  from  some 
inadvertiMice  the  nvsolution  was  never  reported.  Near  the  close  of 
second  session  the  committee,  in  view  of  the  shortness  of  the  time 
remaining,  rescind(»d  its  former  action  and  recommended  that  the  con- 
test b(»  dismiss(»d.  The  rei)ort  of  the  committee  was  unanimous  and 
the  resolutions  present(*d  were  adopted  without  division. 

[1  Ells.,  320-321. J 

(4)  Holmes  and  Wilson. 

L^'ijal  t'niU'of  fieri  ion  in  Lt^nn,     liepri^rt  (tgain^tt  petituyn^rs  adopted 

by  the  IIuKSr. 

Report  l)v  Mr.  P''i(»Id;  dissenting  report  by  Mr.  Colerick. 

Elections  for  Roprosentatives  in  Congress  were  held  in  Iowa  in 
October,  1878,  on  the  same*  day  as  thi^  Stjitc*  election,  and  in  the  Eighth 
and  Ninth  districts  Messrs.  Lapp  and  Carpenter  received  majorities  of 
the  votes,  the  total  vote  in  each  cas(»  amounting  to  over  30,0()0  votes, 
and  were  given  certificates  of  election.  The  election  for  Representa- 
tives in  Congress  was  held  on  this  day  under  proclamation  issued  by 
the  governor,  after  consulbition  with  the  attorn ey-genei'al  and  eminent 
legal  counsel. 

On  Novem))er  o,  1878,  elections  were  held  in  a  few  precincts  in  the 
Eighth  and  Ninth  districts,  and  in  the  Eighth  district  171  votes  were 
cast,  nearly  all  for  Mr.  Holmes,  and  in  the  Ninth  district  357  votes, 
nearly  all  for  Mr.  Wilson.  No  proclamation  was  issued  for  this  elec- 
tion, it  did  not  appcMxr  that  it  was  held  by  the  legally  ap|X>inted  officers, 
nor  that  the  voters  had  gcMK^ral  notice  of  it,  and  the  returns  from  the 
precincts  where  (»l(H*tions  wen*  held  were  not  canv^assed  by  any  State 
or  county  officers. 

Holmes  and  Wilson  presented  p(»titions  setting  up  that  they  had 
been  elected  at  elections  held  on  tlie  day  tixed  bv  the  statutes  of  the 
United  States,  and  praying  to  be  admitted  as  meml>ers.  The  petitions 
did  not  sbite  that  any  other  piM'sons  had  been  elected  at  any  other 
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election,  nor  ask  that  the  election  of  any  other  persons  be  inquired 
into.  The  petitions,  with  the  accompanying  papers,  were  referred  to 
the  Committee  on  Elections.  The  accompanying  papers  consisted 
chiefly  of  ex  parte  affidavits,  showing  the  facts  substantially  as  above 
stated. 

The  committee  held  that  the  power  of  the  House  to  inquire  into  the 
injection  of  any  of  its  members  did  not  apply  to  the  committee,  but  that 
its  jurisdiction  was  limited  by  the  terms  of  the  reference.  The  papers 
referred  did  not  raise  any  question  of  the  election  of  the  Iowa  aelega- 
tion,  and  the  reference  of  them  did  not  confer  on  the  committee  any 
jurisdiction  to  inquire  into  the  legality  of  that  election. 

The  petitioners  in  this  case  not  being  contestants  in  the  ordinary 
sense,  the  terms  of  the  statute  for  taking  testimony  in  contested  elec- 
tion case^  did  not  apply,  and  the  fact  that  the  papere  presented  were 
not  put  in  evidence  under  the  provisions  of  this  statute  was  no  reason 
for  dismissing  the  case.  They  were,  however,  merely  ex  parte  affida- 
vits and  could  at  most  be  taken  as  an  oflter  of  proof.  If  the  facts 
alleged  in  them,  taken  as  true,  would  be  sufficient  to  sustain  the  right 
of  petitioners,  some  method  of  obtaining  evidence  ought  to  be  adopted; 
but  if  the  facts  alleged  were  not  sufficient,  if  proved,  to  sustain  the 
claim  of  petitioners  it  would  be  needless  to  attempt  to  procure  evidence 
of  their  truth  or  falsity. 

On  the  facts  presented  the  committee  found  that  neither  Holmes 
nor  Wilson  would  be  entitled  to  a  seat,  whether  the  6th  of  November 
was  the  legal  day  for  holding  the  election  or  not.  For,  if  that  was 
th(»  legal  day,  no  election  was  then  held  under  the  authority  and 
machinery  of  election  provided  by  the  State,  and  the  few  votes  cast  at 
the  alleged  election  could  not  constitute  an  expression  of  the  will  of 
the  people. 

The  validity  of  the  October  election  was  not  in  issue  before  the  com- 
mittee, but,  as  a  minority  of  the  committee  proposed  to  discuss  the 
question,  the  majority  gave  their  opinion.  The  whole  question  was 
whether  the  State  of  Iowa  was  included  within  the  exception  mentioned 
in  section  6,  chapter  130,  of  the  acts  of  the  United  States  of  1875, 
excepting  from  the  operations  of  section  25  of  the  Revised  Statutes 
those  States  whose  constitutions  ''must  be  amended  in  order  to  effect 
a  change  in  the  day  of  election  of  State  officers  in  said  State." 

It  devolved  upon  the  governor  of  Iowa  to  determine  whether  the 
State  came  within  this  exception,  and  he  having  determined  that  it 
did,  the  committee,  while  not  recognizing  his  decision  as  binding  upon 
the  House,  were  not  disposed  to  depart  irom  the  general  rule  that  the 
construction  of  a  State  statute  or  cx)nstitution  by  the  proper  State 
authorities  would  l)e  followed  by  the  federal  authorities. 

A  detailed  analysis  of  the  provisions  of  the  Iowa  constitution  was 
given.  ITnder  it  annual  elections  were  to  be  held,  those  in  the  Presi- 
dential years  being  held  on  the  same  day  as  the  Presidential  election 
in  November.  Part  of  the  State  officers  were  elected  every  year,  and 
the  governor  and  members  of  the  general  assembly  who  were  elected 
in  the  odd-numbered  years  for  terms  of  two  years  were  required  by 
the  constitution  to  be  elected  in  October.  The  attorney -general  was 
to  be  elected  at  such  time  as  the  legislature  should  fix.  The  time  for 
the  election  of  other  officers  was  either  not  mentioned,  or  they  were 
required  to  be  elected  at  the  '^ general  election."  The  committee  (in 
an  argument  too  elal)orate  to  l)e  outlinx»d  here)  held  that  the  pui*pose  of 
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the  constitution  of  1857,  the  construction  placed  on  similar  provisioDs 
in  the  earlier  constitution,  contempomrv  interpretation,  and  a  detailed 
examination  of  the  constitution  itself,  all  showed  that  the  election  for 
State  officei*s  in  the  even-numbered  year,  not  a  Presidential  year,  was 
required  by  the  constitution  to  l>e  held  in  Octol>er.  The  provision  of 
the  constitution  expressly  requiring  the  election  for  Representatives 
in  C<:)ngress  to  be  held  in  that  month  was  not  considered  by  the  com- 
mittt»e,  as  the  time  of  holding  this  election  was  held  to  be  in  the  entire 
control  of  the  legislature,  subject  to  the  laws  of  Congress  but  not  to 
the  constitution  of  the  State. 

Five  membi^rs  of  the  committee  agreed  to  this  report.  Five  others 
agreed  in  the  conclusion,  but  not  in  all  the  reasoning.  Mr.  Coleriek 
tiled  a  minority  report  reaching  a  different  conclusion.  Thei'e  is  noth- 
ing to  show  the  opinion  of  the  other  four  memlxji's  of  the  committee 
(Messrs.  Springer,  Speor,  Phister,  and  (31ark). 

The  minority  rejx^rt  of  Mr.  Coleriek  argued  that  the  election  of 
October  S  was  not  held  on  the  legal  day  and  was  hence  void.  The 
election  held  on  November  5  was  held  on  the  legal  day,  but  being  held 
in  only  a  few  precincts,  without  proclamation  or  general  notice,  did 
not  constitute  such  an  election  as  to  entitle  anyone  to  a  seat  under  it. 
lie  aci^ordingly  recommended  that  the  seats  of  the  Representatives 
from  the  Eighth  and  Ninth  districts  of  Iowa  te  declared  vacant 

He  held  that  the  rule  that  State  constructions  of  State  laws  would 
be  followed  ))y  Federal  authorities  only  applied  to  judicial  interpreta- 
tions l)y  the  highest  courts  of  a  State  and  not  to  constructions  by  the 
governor  and  attorney -general. 

lInd(M*  the  constitution  of  Iowa  the  date  of  the  State  elections  in 
three  years  of  each  j^riod  of  four  ycnirs  was  fixed.  In  the  years  of 
the  Presidential  eh^ction  it  was  in  November.  In  the  odd-numbered 
years  it  was  in  0<'to])er.  But  in  the  even-numbered  years,  not  Pi'esi- 
clential,  th(»r<»  was  no  provision  in  the  constituticm,  and  the  date  of  the 
'"general  election''  in  that  year  was  thus  left  within  the  control  of  the 
legislature*.  Tht^  Stat4»  of  Iowa  was  then^fore  not  one  of  the  excepted 
States. 

The  r(»solutions  presented  by  the  majority  wen^  adoptecl  without 
division. 

[1  P:11.s.,  822-844.] 

(5)    MkTK'HANT   and   HkRRKRT   vs.    At^KLEN. 

J*lffih//'r  in  iih'  hriifs,        (  \iS('  (i/jUff /msc//, 

»'  •- 

Ri^port  by  Mr.  Springe* r. 

The  testimony  in  this  case  was  printed  Januarj'^  15,  1880,  and  sent 
to  the  parties  with  notice  to  tile  l)riefs  within  twent}'  days  from  Janu- 
ary 25,  1S80.  No  ])riefs  were  tiled,  and  on  May  21  and  December  22, 
1880,  the  contest4uits  w<m*(»  again  notified  to  file  ])riefs.  No  reply  was 
nuule  to  these  notices,  and  on  March  I,  1S81,  the  committ(»e  reported 
these  fa<*ts  with  a  n^solution  declaring  contestee  elected,  and  giving 
contestuits  U^ave  to  withdraw  th(^ir  papers.  The  resolutions  werepa-sseil 
by  the  House  without  division. 

[1  KIIs.,  345.  J 
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(6)    BOYNTON  Vg.  LORIMQ. 


Illegal  votes;  imperfect  haUots;  insufficiency  of  notice  of  cimtegt. 
Report  of  cctnmittee  for  CMit-'Mee;  dissenting  ri-jxtrf  hy  Mr.  Weaver  for 
contestojit.     N«  jiiuu- acti'm  hy  the  Ho^ise. 

Kepoi't  by  Mr.  Citlkins;  disiienting  report  by  Mr.  Weaver. 

The  notk'C  of  contest  in  this  case  was  extremely  vague  and  general, 
and  con^iisted  chiefly  of  statemeDts  of  illegal  practices  "said  to  have 
been"  practiced  at  the  election.  The  committee  held  that  "had  the 
exceptions  alleged  against  the  notice  of  contest  for  insufficiency  been 
pressed  before  the  committee  the  exceptions  no  doubt  would  have  been 
sustained."  The  opinion  of  the  committee  on  the  same  question  in 
Duffy  vit.  Mason  was  quoted.  But  in  order  to  be  certain  that  no  injus- 
tice was  done  the  committee  examined  into  the  merits  of  the  case  as 
disclosed  by  the  evidence.  Certain  questions  involving  the  construc- 
tion of  the  registration  law  of  Massachusetts  and  the  law  in  regard  to 
challenged  voters  were  not  decided,  as  not  being  necessary  to  the 
determination  of  the  case.  One  vote  cast  for  the  contestec  by  a  man 
who  would  have  voted  for  contestant  but  hoped  to  gain  immunity  from 
prosecution  by  voting  for  contestee  wa'<  deducted  from  contestee  but 
not  added  to  contestant. 

Under  the  constitution  of  Massachusetts  persons  unable  to  i-ead  and 
write  the  English  langut^e  were  not  permitted  to  vote.  In  the  town 
of  Ainesbury  the  registering  officers  had  required  persons  who  had 
been  previously  I'egistered  to  read  and  write  in  their  presence,  as  weli  as 
persons  applying  for  registration  for  the  first  time,  and  refused  reregis- 
tration  to  those  whose  disqualilication  was  shown  b}'  this  test.  It  was 
claimed  that  the  registering  officers  did  not  have  the  power  under  the 
law  thus  to  refuse  registration,  hut  the  committee,  without  passing  upon 
this  question,  held  that  it  being  conceded  that  the  persons  in  question 
were  not  in  fact  qualified  voters  their  votes  could  not  he  lounted 
whether  the  registering  officers  had  been  technically  negligent  or  not. 

In  the  town  of  Haverhill  42  printed  ballots  with  the  name  uf  con- 
testee erased  were  found  on  a  recount,  hut  the  committee  did  not 
consider  the  evidence  sufficient  to  show  that  they  were  originally  so 
cast.  Certain  defective  votes  were  deducted  from  each  party,  but  no 
account  of  the  evidence  on  which  they  were  deducted  was  given. 

In  one  town  there  were  138  ballots  counted  for  contestee  having 
printed  on  them  "For  Representative.  Sixth  district,  Geoi^  B. 
Loring,  of  Salem."  It  was  claimed  that  these  Itallots  did  not  "clearly 
indicate  in  writing"  or  printing,  as  I'equiredby  tbelawsof  Massachu- 
setts, the  office  voted  for.  But  there  was  no  other  "Sixth  district" 
in  which  the  voti-i-s  of  this  town  had  the  right  to  vote  except  the  Sixth 
Congressional  district,  nor  was  there  any  Representative  office  to  be 
filled  for  any  Sixth  district  in  which  the  town  was  situated  except  the 
office  of  Kepre-senfntive  in  Congress,  and  the  comniittcc  therefore  held 
that  the  office  was  clearly  indicated.  ^ 

The  deductions  required  by  the  evidence  wvA 
come  the  majority  of  contestee,  the  committ 
declaring  him  elected.  The  result  was  conei' 
bei's  of  ftie  committee  except  Mr.  Weaver. 

Mr.  Weaver  held  that  tne  vo 
reregiatration  in  the  toWn  of  Ain 
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not  HMiii  \\\m\  writo,  should  be  counted  for  contestant,  and  alf»o  the  42 
\o\v>  in  IlrtviM-liill  found  cntsed  on  a  recount  should  Iw  counted  as 
tlicn  foinid.  He  also  held  that  the  188  ballots  with  the  words  '*  For 
Kci>reM»ntative,  Sixth  district,"  were  recjuired  by  the  laws  of  Massa- 
cliUM'tts  to  Im»  rejwted,  but  he  did  not  make  any  account  of  them  in 

rfHi'hin^^  the  result. 

lie  also  arffued  quite  (»lal>omtely  that  the  educational  qualification 
law  of  Msisstichusetts,  disfmnchisin^'  over  100,(HK)  citizens,  should, 
un«ifr  the  fourteenth  amendment,  reduce  the  representation  of  the 
Stati».  If  it  had  "ot  Ikmmi  for  th<»  disfninchisement  affected  63-  this 
bw  contestant  would  cei*tainly  have  been  (»lected,  and  the  House  ought 
to  APpIv  the  most  available  remedy  by  st^atinjr  him. 

The  House,  l)y  a  vote  of  VMt  to  08,  decided  to  consider  the  case,  but 
after  votinp  on  inany  motions  to  adj(mrn,  ett\,  finally  proceedcKl  to 
«»ther  business  without  acting  on  this  case.  This  left  contestee  in  the 
>4»Ht,  :i-*  nHN>mmeiid<»d  bv  the*  conmiittee. 

I  K1N.,84(1-8(J().| 

(7)  DuFF^'  v%v.  Mason. 
]'s'»ry^4'i4}u'ij  of  )intin;  hnhinj;  nk'tjal  votm,     RejHrrt  fnr  amteMtee^ 

s**i       \*:i',ytrii  ilit  milt* 

K»  |'»*>r(ed  bv  Mr.  (^)lerick. 

I'^io  notice  of  contest  in  this  case  contained  five  spin^ifications.  The 
♦'M.  fourth,  and  fifth  merely  alleged  in  ^enenil  terms  that  contestant 
»**- ,li\ied  and  that  conteste(»  was  hot.  The  second  and  third  were 
•^  -.^'!lows: 

<.^'^-^vi    \\\\\\  your  demotion  wiw  cfftvUKi  and  procnrtMi  by  fon^e,  fraud,  intimida- 

•  •    ^NM^nsoM  nf  fjivor.  corruption,  tlu'  buyinjr  of  vot^H  an<l  voters,  and  other  corrupt 

\v^l  luoatiK  us<m1  by  y(«i  and  in  your  1>elialf;  and  that  your  certificate  of  elec- 

^  -u,  \\  MiMiilwr  of  Conjin'ss  was  and  is  UistMl  \\\\o\\  and  the  result  of  such  force, 

; MMuidalioii,  promises  of  favor,  the  buying  of  votes,  and  otlior  oornipt  and 

Vv     '^'^^u"^  'isimI  by  you  and  in  your  beJialf. 

^^     Vbsit  your  election  was  j>rocurtMl  by  ilU»jfid  vote's  and  illegal  voting  m  your 
\'i\A  bv  vour  procurement  or  tbe  procurement  of  those  intorestotl  in  vour 


1*  connnittcc  hold  that  this  notic<»  of  contest  was  clearly  insufficient, 

y'^yxX  if  tlic  olncctions  made  to  it  by  contestee  in  his  answer  had 

^on  afterwards  waived,  the  committee  would  have  been  justified 

.^■i^n\issin»::  this  case  or  excluding  the  evidt'nce  offered  in  support 

'    '•"'o  rillcircilofrounds  of  contest.''     Hut  the*  i)arties  haviu)^  entered 

*»^*'  ^>^  Mi:nM»mcnt  to  admit  all  of  the  testimonv  taken  bv  contestant  as 

'  '"^"  *'  '.'I  (he  <Mis(»,  in  consideration  of  an  extension  of  the  time  for  talcing 

'*  -*-"Monv  by  contestee,  th(M)bj(H*tion  was  held  to  be  waived,  and  the 

,  ■^*'-»^'iMet»  were  ''compelied  to  examine  the  evidence  and  determine 

'*'*.  '•»^-MiN  of  this  cont(\st."* 

•  **N^  orounds  of  contest,  as  stated  in  the  brief  of  contestant,  were 
\^  ^  '    O^  A  system  of  bribery  practiced  by  Thompson  Kinorsfordand  the 


vw.S(,^>\  ^turch  factory  in  compellintif  th(Mr  emidoyees,  by  fear  of  dis- 

'    *«***is\  lo  vote  the  Ki^publican  ticket:  (2)  the  exptMiditure  of  money 

*'i  '  ^**A^VHteeand  the  connnittees  of  his])arty  to  procure  the  attendance 

^ ^^*iS"^^*»«  at  th(^  i)olls,  and  foi-  other  purposes  not  ptM'mitted  by  the 

"^^^Hlf^^^f  New  \()rk:  (15)  thc^  employment  of  day-laborers  al)Out  the 

|i*rt' the  election  for  thepu;j)ose  of  infiuencinj^  their  votes;  (4)  direct 

HIIJ^  uf  vot'»<    »«nd  (r>)  illejjfal  votinjr. 
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It  was  shown  that  rumors  had  been  prevalent  in  the  city  of  Oswego 
for  many  years  that  the  managers  of  the  Oswego  starch  factory  improp- 
erly influenced  their  employees  to  vote  the  Republican  ticket.  But 
the  committee  held  that  it  was  necessary  to  ascertain  the  truth  of  these 
rumors,  and  not  their  mere  existence.  Most  of  the  evidence  of  con- 
testant merely  went  to  establish  the  existence  of  the  rumors.  Three 
persons  were  found  who  had  been  discharged,  during  a  period  of  eight- 
een years,  and  who  believed  that  their  discharge  was  due  to  political 
reasons.  None  of  these  had  been  discharged  within  two  years  of  the 
election  in  contest,  and  there  was  evndence  to  show  that  each  of  them 
had  been  discharged  for  drunkenness.  A  large  number  of 'employees 
of  the  factory  testiiied  that  no  such  system  of  intimidation  oi  influence 
existed,  and  that  they  had  always  voted  freely  for  either  party. 

Under  the  statute  of  New  York  any  candiaate  or  other  pereon  was 
forbidden  to  furnish  or  pay  for  any  ''entertainment  for  any  meeting 
of  electors,"  with  the  intent  of  influencing  the  election;  to  furnish 
money  for  the  purpose  of  '"procuring  the  attendance  of  voters;"  or — 

To  contribute  money  for  any  other  purpose  intende<i  to  promote  an  election  of 
any  particular  person  or  ticket,  except  for  defraying  the  expenses  of  printing  and 
the  circulation  of  votes,  handbills,  and  other  jiapers  previous  to  any  such  election, 
or  for  (conveying  sick,  poor,  or  infirm  electors  to  tne  jwlls. 

It  was  shown  by  the  evidence  that  contestee  paid  to  the  various 
county  committees  assessments  amounting  to  $400,  and  contestant  sim- 
ihirly  paid  $875.  Part  of  the  $400  contributed  by  contestee  was  shown 
to  have  been  expended  in  ways  which  contestant  claimed  were  pro- 
hibited bv  the  statute,  namely,  ''in  procuring  the  attendance  of  voters 
at  the  polls"  who  were  neither  "sic'K,  poor,  or  infirm,"  and  in  paying 
the  expenses  of  public  meetings  and  speakers.  The  committee  held 
that  even  if  such  expenses  were  prohioited  by  the  statute  there  was 
nothing  to  show  that  contestee  haa  authorized  such  an  expenditure  of 
the  money  contributed  by  him,  and  he  could  not  be  held  responsible 
for  the  illegal  acts  of  his  agents.  Besides,  evim  if  such  Expenses  were 
illegal,  a  legal  voter  who  attended  a  m(»eting  in  a  hall  paid  for  by  a 
part}^  committee,  or  who  rode  to  the  polls  in  a  carriage  provided  by  a 
party  committee,  though  he  was  able  to  walk  or  pay  for  his  own  ride, 
certainlv  ought  not  to  be  deprived  of  his  vote.  And  there  was  noth- 
ing to  show  how  many  such  voters  there  were. 

The  third  charge  was  based  on  the  fact  of  the  erection  of  a  large 
)>uilding  by  Thompson  Kingsford  during  the  months  preceding  the 
election.  Large  numbers  of  laborers  were  employed  on  this  buUding 
for  some  months  previous  to  the  election  and  for  a  month  or  more 
afterwards,  until  work  was  stopped  on  account  of  cold  weather.  A 
number  of  witnesses  testified  that  they  believed  or  had  heard  that 
these  men  were  employed  for  the  purpose  of  inducing  them  to  vote 
the  Republican  ticket.  All  the  testimony  was  hearsay,  and  did  not 
even  as  hearsay  attempt  to  show  specific  acts  of  influence  exercised  upon 
particular  voters.  On  the  other  hand,  the  testimony  showed  that  the 
building  was  erected  because  of  urgent  necessity  and  not  for  political 
reasons,  and  many  employees  who  voted  for  contestant  testihed  that 
no  influences  were  brought  to  bear  to  affect  their  votes. 

The  charge  of  direct  bribery  was  confined  to  two  votes  and  to 
rumors  of  the  expenditure  of  $1,500  by  contestee.  So  far  as  the 
rumors  were  specific  they  were  directly  denied  by  the  only  j^rson^s 
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w  III!  ('(iiiM  Imvo  knowlodgo  of  their  tnith  or  falsity.  One  witness  tes- 
lilitul  that  lu»  had  been  paid  .^o  cents  for  his  vote  by  a  student  in  the 
law  i»llicu»  ot  rontostee.  Ho  was  intoxicated  while  testifying,  was 
iiii|MMU*luML  and  rontnidicted  on  material  poiiitn  by  other  witnesses. 
AnothtM*  iM»i-son  was  said  to  have  stated  since  the  election  that  ho  had 
lMM»n  iMiicl  Jpl  for  his  vote  by  this  same  student.  This,  even  if  true, 
would  not  affect  the  result,  as  there  was  nothing  to  connec^t  contest^!^ 
with  the  tnuisiu'tion. 

The  charjresof  ille^il  votes  were  confined  to  14:  students  of  Madison 
Tniversity.  There  was  no  evidence  of  the  illerality  of  their  votes 
ex(»ept  the  fact  that  they  were  students  in  the  university.  The  num- 
lH»r  of  students  votinj^  was  nmch  lois  than  in  fomier  years,  and  it  was 
shown  that  le^il  advice  was  taken  }>y  the  students  and  great  pains 
tiiken  that  no  one  should  vote  who  was  not  legally  entitled  to  vote. 
Six  of  these  students  w(»re  affirmativclv  shown  to  bo  married  men  and 
ol<l  riisidents  of  the  town  of  Hamilton,  and  therc  was  no  evidence  that 
the  others  were  not  legal  residents.  They  had  all  l)een  acquitted  by 
a  United  States  connnission(»r  of  the  charge  of  illegal  votmg.  The 
committc»e  ivfuscKl  to  reject  their  votes. 

The  committ(H>  were  unanimous  in  their  decision,  and  the  House 
agn»ed  without  division. 

II  Ells.  8r»i-:-577.| 

(S)    (VHaUA   VM.    KlTCUlN. 

Reja-ttoH  itf  pvirtnct  i'*tiirhi<hy  county  cam^cuwitixf  hiHird,  Testimony 
not  titlcru  hi  flno \      lirport  of  c<nanuttee  for  vont*'Mi't\     No  aatUm-  hy  tJw 

Ue|)oit  by  Mr.  Field. 

The  (iat<»  on  which  the  notice  of  contest  in  this  case  was  ser\'ed,  or 
wheth(»r  it  was  scrv(*d  at  all,  was  in  dispute.  ( -ontcstee  in  his  answer 
obje<*ted  that  he  ought  not  to  be  called  ui>on  tx)  answ^er  the  notice, 
b(H*ausc  •■  no  lawful  or  suiHcient  notice  of  said  contest  has  l>een  served 
uiK)n  him     *  *     within  the  time  prcscrilxMl  by  law.''     Theanswer 

of  contestee  was  servcni  April  21K  ISJil.  As  the  canvjiss  of  the  votes 
in  part  of  this  district  had  l)cen  involved  in  complicated  legal  piXKHJed- 
ings,  it  was  impossi})le  to  determine  with  certiiinty  when  the  result  of 
th<^  eh'ction  was  determin(Hl,  and,  hence,  wiien  the  thirty  days  for  serv- 
ing notic(M)f  cont(»st  expired.  The  first  testimony  taken  bv  contestant 
was  one  hundred  and  ninety-four  days  after  the  service  of  the  answer 
of  conteste(^  Contestant  alleged  an  oral  agrei^iient  for  the  extension 
of  time,  }mt  this  agnuMuent  was  d(»nied  by  cont<\stee,  who  supported 
his  denial  by  a  number  of  affidavits.  The  conmiittee  condemned  the  • 
practi<(^  of  (extending  time  bv  agreement,  and  held  that  in  any  ca.sc 
the  agreement  must  ))e  in  writing.  There  being  no  written  agreement 
in  this  case,  tli(»  (H)mmitt(M^  declined  to  dc^termine  from  the  affidavits 
whether  or  not  th(»re  was  an  onil  agreement,  and  excluded  all  the  testi- 
mony as  inadmissi})le. 

But  if  th(»  testimony  were  admitted  it  would  not  establish  contest 
ant's  case.  Part  of  it  was  op(Mi  to  th(*  additional  o})jection  of  being 
taken  without  notice.  Thtn'e  was  only  one  witness  from  who.se  testi- 
mony any  definit^j  conclusions  atlecting  the  election  might  be  dmwn, 
and  the  most  that  could  l)e  inferred  from  his  testimony  was  that  in  the 
county  of  E<lgecomlM>  precinct  lu^turns  giving  an  aggregate  majority 
for  ctontestnnt  of  l>2r>  vot(»s  w(»re  reject(»(i  l)y  the  county  canvassers, 
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chiefly  on  the  ground  that  the  judges  of  election  were  not  regularly 
sworn.  The  committee  did  not  agree  as  to  whether  such  votes  should 
l)e  counted  or  not  (see  case  of  Yeates  vs.  Martin),  but  as  in  this  c^ise 
the  number  of  votes  affected  was  less  than  the  majority  returned  for 
the  sitting  member,  the  committee  unanimously  agreed  in  reporting 
re^solutions  declaring  contestee  entitled  to  his  seat.  There  was  no 
action  bv  the  House  on  this  case. 
[1  Ells.,  378-383.] 

(9)  Yeates  vs.  Martin. 

Rijectiim  f^^  returnj<.  PolU  mtt  opened  in  time.  Election  ojffi^k^rs  m>t 
q\ialifi<id.  Balhft^  with  distifiguishivxf  rtiarh.  Majority  rcpi/rt  frr 
amtestant;  minor  It  y  report  for  contestee.      Cont>eMa7it  seated. 

Majority  reix)rt  ]>y  Mr.  Speer;  minority  report  by  Mr.  Field. 

According  to  the  returns  as  canvassed  by  the  countv  and  State  boards 
of  canvassers,  contestee  had  a  plurality  of  51  votes,  feach  party  alleged 
that  this  canvass  did  not  include  all  the  votes  that  should  have  been 
counted  for  himself,  and  did  include  votes  which  should  not  have  been 
counted  for  his  opponent. 

The  vote  of  Providence  Township,  which  gave  a  majority  of  39  votes 
for  contestant,  had  been  rejected  by  the  county  canvassers  on  the 
ground  that  the  returns  had  been  delivered  by  the  registrar  instead  of 
l)y  one  of  the  judges.  The  committee  unanimously  counted  the  vote 
of  this  precinct.  Contestant  insisted  that  if  the  vote  of  this  precinct 
was  counted,  the  vote  of  Salem  Township,  where  he  received  a  majority 
of  135  votes,  and  which  he  alleged  had  been  rejected  for  the  same  reason, 
should  be  counted.  The  testimony  merely  showed  that  the  return  had 
l)een  rejected  ''on  account  of  informality."  The  committee  held  that 
the  evicience  wjis  not  sufficient  to  show  that  the  return  was  not  properly 
rejected.  The  poll  was  not  opened  until  12  o'clock,  the  registrar  was 
not  regularly  appointed,  the  officers  of  election  were  not  sworn,  and 
only  about  half  of  the  vote  of  the  precinct  was  polled. 

The  vote  of  South  Mills  precinct,  where  contestee  had  64  majority, 
was  excluded  by  the  conmiittee  on  the  ground  that  the  polls  were  not 
opened  until  three  hours  after  the  legal  time,  only  a  part  of  the  officers 
of  election  officiated,  and  these  were  not  sworn,  and  only  alx)ut  one-half 
of  the  registered  vote  was  polled.  The  vote  of  Hamilton  precinct, 
where  contestee  also  received  a  majoritv  of  64  votes,  was  also  rejected 
on  the  ground  that  contestee  had  for  a  time  acted  as  registrar,  contrary 
to  the  imperative  provisions  of  the  statute.  The  vote  of  Vandemerc 
precinct  was  rejected  for  reasons  similar  to  those  of  South  Mills. 

In  Merry  Hill  precinct  108  votes  for  contestee  were  rejected  by  the 
election  officers  on  the  ground  that  the  words  ''Republican  ticket"  at 
the  head  constituted  a  "•device."  The  statute  of  North  Carolina  pro- 
vided that — 

The  ballots  shall  be  on  white  i)ai)er,  ami  niay  l)e  printed  or  written,  or  partly  written 
and  partly  printed,  and  shall  be  mthont  device. 

The  conmiittee  held  that  these  votes  must  be  rejected,  but  said  that 
thev-  had  "come  to  this  conclusion  with  much  reluctance." 

The  precincts  of  Goose  Nest  and  Hamilton  had  been  consolidated 
several  years  before,  and  all  the  names  of  the  voters  on  the  Goose  Nest 
registry  list  transferred  to  the  Hamilton  list.  Just  before  this  election 
the  precincts  had  been  again  separated.    The  judges  of  election  at  Goose 
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Nc»t  refuHod  to  rweive  the  voti»s  of  any  voters  who  did  not  present  a 
(rertili<*ate  that  their  names  had  l)een  erased  from  the  Hamilton  lisL 
Thcsse  ceititieates  had  been  given  to  a  number  of  voters  the  evening 
before  elex'tion,  but  were  refused  on  the  day  of  election.  Contestee 
claimed  that  all  the  votes  tendered  and  refused  should  be  counted  for 
him,  but  the  eommittee  held  that  they  could  not  be  counted,  and  that 
if  th(»v  could,  the  evidence  was  insufficient  to  show  their  nmuber. 

Making  the  dinluctions  and  additions  above  indicated  would  give 
contestiint  a  majority  of  156  votes,  and  the  committee  accordingly 
reix)rted  nssolutions  (leclaring  him  elected. 

The  minoritv  disjigreed  as  to  most  of  the  findings.  Under  the  law 
of  North  Carolina,  if  any  of  the  judges  of  election  were  not  present  at 
th(»  opening  of  the  polls,  it  was  the  duty  of  the  registrar  to  appoint 
others  of  the  same  party.  This  law  necessarily  implied  delay  if  suit- 
abl(»  persons  could  not  immediately  be  found,  and  the  delay  in  opening 
the  polls  in  each  of  the  precincts  in  issue  was  in  fact  due  to  this  cause. 
In  no  case  was  the  effort  to  hold  an  election  given  up,  or  the  impres- 
sion created  that  there  would  })e  no  election.  It  was  the  duty  of  the 
voters  to  wait  until  the  ik)11s  could  be  opened  and  if  there  then  re- 
mained time  enougli  for  all  the  votes  to  be  cast,  the  freedom  of  the 
election  was  not  interferexl  with.  The  case  of  polls  closed  before  the 
legal  time  was  not  analogous.  If  the  votes  of  all  the  voters  who  were 
shown  ])y  definite  proof  to  have  left  under  the  impression  that  there 
would  be  no  election  were  counted  the  result  would  not  l>e  affected. 
The  fact  that  some  of  the  officers  of  election  were  not  sworn  or  other- 
wise not  qualified  would  not  vitiate  the  election.  They  were  officers 
dt'  fiwto^  whose  acts  affecting  the  public  were  valid.  There  was  no 
allegation  of  fraud  or  injury  resulting  from  their  action.  Many  of 
th(»  irregulariti(\s  for  which  it  was  sought  to  reject  polls  were  not  nien- 
tion(»d  in  the  notice  of  contest  and  ought  not  to  be  considered.  None 
of  th(»so  irregularities  were  sufficient  to  vitiate  the  election,  and  the 
returns  should  be  counted,  including  that  of  Salem  precinct  rejected 
})y  the  county  canvassers. 

The  names  of  the  vot(a*s  in  Goose  Neck  precinct  should  have  been 
transferred  from  the  Hamilton  registry  books  without  individual  appli- 
cation, and  thert^  should  be  counted  for  contestee  the  least  number 
shown  ])v  the  proof  to  have  tendered  their  votes  for  him.  The  minor- 
ity left  to  the  House  the  question  whether  the  108  ballots  with  the 
words  '•  Hepu))lican  ticket'"  were  properly  rejected.  If  they  were  not 
inclufled,  the  majority  of  contestee,  under  the  findings  of  the  minority, 
would  be  2(>7.      If  thev  were  included,  it  would  be  375. 

The  H'solutions  j)rc^s(;nted  by  the  majority  were  adopted  by  a  vote 
of  115  to  l()3,  and  Mr.  Yeates  was  sworn  in. 

|1  Ells.,  384-415.1 

(10)    CirKTIN    /'.v.    YoCUM. 

(-nrcijlMcnd  ruffes.  Mftjority  npttrf  to  dechire  stot  vacant ,  first 
miiiftriiy  luiutrt  fnr  r(fnte^'<t(:*^  second  ntin(fr!ty  report  doubtful,  Qm- 
c/u^y'of/s  of  p'rst  tninoriiy  Vi-port  iuhtjdcd  />//  the  ll<m^<.\  and  amteatee 
rdatn<d  tin  srat. 

Majority  rei)ort  by  Mr.  Springer;  first  minority  report  by  Mr. 
Calkins;  second  minority  rei)ort  by  Mr.  Field. 

There  weie  three  report^  in  this  cas(^:  A  majority  report,  by  Mr. 
Springer,  signed  by  Messrs.  Springer,  Manning,  Clark,  Speer,  Cole- 
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rick,  Armfield,  Beltzhoover,  and  Sawyer,  holding  that  the  result  of 
the  election  was  doubtful  under  the  evidence,  and  that  the  seat  should 
be  declared  vacant;  a  minority  report  by  Mr.  Calkins,  signed  by 
Messrs.  Calkins,  Keifer,  and  Weaver,  holding  that  contestee  was 
entitled  to  retain  the  seat,  and  a  second  minority  report,  signed  by 
Messrs.  Field,  Overton,  and  Camp,  differing  from  the  other  reports 
in  some  conclusions  and  expressing  doubt  as  to  others,  but  coming  to 
the  conclusion  that  if  the  cAse  was  to  be  decided  on  the  testimony  pre- 
sented, the  result  reached  by  the  minoritv  had  more  in  its  favor  tnan 
that  reached  by  the  majoritv.  The  conclusions  of  the  first  minority 
report  were  adopted  bv  the  House,  and  contestee  retained  his  seat. 

The  testimony  in  this  case  covered  over  4,000  pages  (being  the 
largest  amount  of  testimony  ever  taken  in  a  contested-election  case  in 
the  House  of  Representatives,  unless  it  be  the  case  of  Greevy  vs. 
Scull  in  the  Fifty -second  Congress,  which  covered  3,000  pages  of  nmch 
finer  type)  and  involved  a  large  number  of  issues,  but  the  issue  on 
which  the  c^ise  turned,  and  the  only  one  discussed  in  the  reports,  was 
the  effect  on  the  election  of  the  votes  of  a  large  number  of  unregis- 
tered voters  which  were  alleged  to  have  been  received  by  the  judges 
of  election  without  the  presentation  of  the  aflSdavits  and  vouchers 
required  by  the  Pennsylvania  statute  to  be  presented  by  unregistered 
voters.  There  were  some  disputed  questions  of  fact  in  regard  to 
whether  it  was  sufliciently  shown  that  these  aflSdavits  were  not  in  fact 
presented  by  these  unregistered  voters,  and  also  in  re^rd  to  the 
number  of  such  unregistered  voters.  The  disputed  questions  of  law 
were  as  to  whether  the  statute  in  question  was  mandatory  and  the 
voters  illegal,  and  also  as  to  the  effect  they  should  have  on  the  election 
if  they  were  illegal. 

The  qualifications  of  voters,  as  prescribed  by  the  new  constitution 
of  Peimsylvania,  were  all  personal  qualifications,  namely:  Age,  United 
States  citizenship.  State  residence,  election  district  or  precinct  resi- 
dence, and  payment  of  taxes;  the  reauired  qualifications  in  each  of 
these  respects  being  specifically  defined  in  the  constitution.  The  only 
provision  in  regara  to  registration  was: 

All  laws  regulating  the  holding  of  elections  by  the  citizens,  or  for  the  registration 
of  electors,  shall  l)e  uniform  throughout  the  State;  but  no  elector  shall  l>e  deprived 
of  the  privilege  of  voting  by  reason  of  his  name  not  being  registered. 

Acting  under  this  constitution  the  legislature  had  enacted  a  regis- 
tration law,  providing  for  a  registration  of  the  qualified  voters  to  be 
made  out  by  the  assessors  from  the  assessment  lists,  and  corrected  })y 
the  same  oflSc(?rs  sixtv  davs  before  the  election.  This  list  was  to  be 
furnished  to  the  election  officers,  '"and  no  man  shall  be  permitted  to 
vote  at  the  election  on  that  day  whose  name  is  not  on  said  list,  unless 
he  shall  make  proof  of  his  right  to  vote  as  hereinafter  required."  The 
proof  requirea  was  an  affidavit  hy  the  claimant  setting  forth  the  pos- 
s(vssion  of  all  the  qualificutions  required  by  the  constitution,  and  an 
affidavit  b}"  another  qualified  elector  of  the  precinct  showing  that  the 
claimant  has  been  for  two  months  a  resident  of  the  precinct.  The 
contents  of  these  affidavits  were  specifically  and  minutely  prescribed 
by  the  statute.     It  was  further  provided  that — 

If  any  election  officer  shall  refuse  or  neglect  to  require  such  proof  of  the  right  of 
suffrage  as  is  prescriberl  bv  this  law  *  *  *  from  any  person  offering  to  vote, 
whose  name  is  not  on  the  list  of  assessed  voters, 

or  who  might  be  challenged,  he  should  be  guilty  of  a  misdemeanor 
and  liable  to  a  fine  and  imprisonment. 
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The  election  (>ffieei>>  were  rctjuired  hy  one  of  their  number  to  return 
all  the  affidavits  of  votei*s,  with  the  poll  list,  tally  oheot,  and  other 

f)apers,  to  the  office  of  the  prothonotary.     The  ballots  in  the  ballot 
M)xe.s  were  to  })e  do^wsited  with  the  nearest  justice  of  the  peace,  or 
oth(»r  custodian  appointed  by  the  court. 

The  evidence  of  lack  of  registration  in  this  case  consisted  of  copies 
of  the  registry  lists,  poll  lists,  and  affidavits  of  voters  on  file  in  the 
offii*(»s  of  the  protonotaries.  Contestant  insisted  that  whenever  the 
name  of  any  i>ei'soii  was  found  on  the  list  of  persons  voting,  but  was 
not  found  on  the  rejri>*trv  list  or  amon<i:  the  afiidav^its  on  file,  such  per- 
son was  ^)roved  to  have  voted  without  n»gistmtion  and  illegally.  The 
pjirties  differed  us  to  how  many  such  names  there  were,  but  tne  com- 
mittee found  that  after  eliminating  all  names  shown  to  have  been 
probably  ri^gist^Ti^d  under  a  similar  name,  all  in  regard  to  which  the 
l)ossession  of  the  constitutional  (lualirinitions  wtus  affirmatively  shown, 
and  all  which  were  shown  to  have  voted  for  one  party  or  the  other, 
there  still  remain(Hl  sonu»  lioo  votes  of  |M»rsons  not  registered  and  not 
shown  to  Ik'  <iualiHcd.  and  in  regjird  to  whi<'h  there  was  no  proof  for 
which  iMirty  they  voted.  This  number  w>is  more  than  ten  times  as 
great  as  the  <*<»rtifi(»d  majority  of  the  sitting  memlier,  and  three  times 
as  giuMit  :is  the  majority  claimed  ])v  him  after  the  elimination  of  such 
illegal  vot(»rs  und(»r  the  (evidence. 

The  majority  of  tlu*  counnitte(»  held  that  the  statute  i*equiring  an 
unrcgist4'red  vot4'r  to  i)rove  his  ({ualiiication  by  a  specifii'jd  affidavit 
was  mandatory,  and  that  th(»  votes  cast  without  the  pi'eseutation  of 
such  affidavits  were  illegal. 

The  evident  o]>jt>t>t  of  tiie  law-making  power  of  Pennsylvania  in  the  {lasea^  of  the 
foreu«>ii>^  Htatute  wan  tiiis:  Sii«-h  had  JH*en  tlie  lo<.):<(»netiw  theretofore  in  receiving 
parol  *'vid(?n«'e  as  to  tin*  ri^'ljt  of  jH*n?oiL<  to  vote  on  the<hiy  of  election  and  8Ueh  waa 
the  dilliculty  of  indicting  {K^rHon^  for  }K'rjiiry  on  HU(*h  parol  evident^  tliat  it  was 
deemed  necessary  tn  provi<U'  ))y  hiw  that  the  pnM»f  of  an  eleet4)r's  right  to  vot^ahoiild 
no  lon^rr  nrst  on  parol  evidem'c,  but  that  the  voter,  in  onler  to  ivitabliflh  hy  compe- 
tent evi<h'n(v  his  ri^^ht  to  v<>te,  should  file  a  written  or  printed  affidavit  of  hiniHeli  as 
to  his  qualilications.  and  also  th(>  written  or  printe<l  affidavit  of  another  qualified 
voter  <»f  tlu^  same  eltn'tion  district  as  to  his  residence  in  the  precim^t  for  tw'O  months 
immtMliatcly  preceding  the  electi<»n. 

The  authorities  are  uniform  to  the  cffc<!t  that  all  statute**  niv  niandatorv  which 
can  not  InMlisre^ranled  without  ijrnorinjr  the  hyislative  intent.  The  will  of  tlie  1^8- 
lature  <-an  n(>t  he  <'arricd  out  unless  this  provision  of  the  statute  in  cH^mplied  with, 
and  to  <lisre«rard  it  is  to<lisre^ar<l  one  of  the  safejruanls  whi<'h  the  law-maKLOg power 
t)f  Pennsylvania  jht'ined  iKM'essary  for  the  prot(*ction  of  tlie  l)allot. 

Accordiuir  to  tln'  distinction  between  niandatorv  and  direi'tory  stat- 
utt's,  as  laid  down  in  all  the  authorities,  this  statute  could  not  be 
rcganh'd  as  directory.  The  (jucstion  had  not  })een  directly  passed  on 
by  th(»  Pciuisylvaniacourt.'<  since  the  adoption  of  the  new  constitution, 
but  the  former  divisions  of  the  courts,  so  far  as  applicable,  sustained 
tin*  decision  of  the  commit tet*.  Tin*  only  apparcMit  exception  was  in  a 
case  where  the  voters  had  not  nt'glected  to  register  or  furnish  the 
necessary  evidt^ncc*  of  (jualilication,  hut  where  the  officers  of  the  law 
had  n(»gleeted  to  furnish  the  eh^ttion  officers  with  a  certified  copy  of 
the  registrv  list. 

The  result  <»1  all  the  authorities  is  that  all  constitutional  provinioiifi  in  [and]  stat- 
utes delininjj:  what  the  mttr  A/;;/.s///' must  do,  lH)th  a**  to  qualifying  himsielf  as  an 
elet'tor  and  furnishing;  the  <juality  and  quantity  of  evidemre  thenH)f  which  the  law 
demands,  is  mandatory,  juriS4lictional,  and  in  the  nature  of  eomiitions  precedent, 
while  those  which  merely  relate  to  tlur  comhK't  of  the  election  officers  may  or  may  not 
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be  directory  according  as  they  may  or  not  appear  to  affect  resiiltfl,  and  acconling  as 
they  may  or  may  not  weem  to  have  been  regarded  by  the  hi w making  power  as  essen- 
tial and  necessary  safeguards  against  the  mischief  the  statute  was  intended  to  prevent. 

Independent  of  this  question  of  unregistered  voters  an  attempt  had 
been  made  by  each  party  to  show  illegal  vote^j  cast  for  the  other,  and 
contestant  claimed  that  an  elimination  of  these  votes  would  elect  him 
by  99  majority.  Contestee  claimed  that  this  elimination  would  elect 
him  by  379  majority.  But  in  view  of  the  900  unregietered  votes  the 
committee  hela  that  neither  of  these  claims  could  be  sustained.  There 
was  no  way  of  eliminating  these  unregistered  votes,  and  their  number 
was  so  large  that  the  result  of  the  election  could  not  be  ascertained 
without  eliminating  them.  It  woidd  be  unjust  to  deduct  them  all  from 
either  candidate,  or  from  the  candidates  pro  ratxi^  and  if  only  those 
precincts  in  which  they  wore  cast  were  tnrown  out  there  could  be 
no  certainty  that  the  result  thus  shown  was  the  true  result  of  the 
election.  The  only  just  course  was  to  remit  the  matter  to  the  people 
by  a  new  election.  The  objections  that  the  contestant,  by  not  produc- 
ing the  ballots  of  the  voters  and  by  resisting  contestee's  effort  to  have 
them  preserved  so  that  he  might  produce  them,  had  himself  prevented 
it  from  being  shown  for  whom  tne  illegal  voters  voted  were  not  well 
taken,  for  it  appeared  that  contestant  had  throughout  shown  aa 
extraordinaiT  degree  of  diligence  in  showing  for  whom  illegal  votes 
were  cast.  The  number  of  votes  in  question  was  so  large  that  it  was 
impossible  for  either  party,  in  the  time  for  taking  testimony,  to  show 
for  whom  all  the  illegal  votes  were  cast. 

The  result  being  thus  left  in  uncertainty,  the  majority  of  the  com- 
mittee recommended  resolutions  declaring  the  election  void  and  the 
seat  vacant  until  filled  by  a  new  election. 

The  minority  of  the  committee  held  that  the  registration  law^  in  so 
far  as  it  affected  the  right  of  a  nonregistered  voter  to  vote,  if  he  was 
otherwise  qualified,  was  not  mandatory.  The  words  of  the  constitu- 
tion, ''but  no  elector  shall  be  deprivea  of  the  privilege  of  voting  by 
reason  of  his  name  not  being  registered,''  forbade  such  a  construction. 

We  regard  section  10  of  tlie  election  law  of  Pennsylvania,  nujyray  so  far  as  it  requires 
a  (lualified  elector  to  proiiuce  his  own  affidavit  and  that  of  a  voter  of  his  election  dis- 
trict to  his  <jualifi(^tion8,  directory  merely,  and  in  the  nature  of  a  law  to  authorize 
the  board  of  election  on  the  day  of  election,  while  it  is  being  held,  to  correct  the 
registry  lists,  theretofore  furnishe<l  them  by  the  county  commissioners,  by  adding 
the  names  of  qualified  voters  thereto  who  may  have  been  unintentionally  omitted. 
The  registry  lists  and  poll  lists  will  then  ajsjree.  It  is  the  duty  of  the  election  officers 
to  comply  with  this  law.  It  is  imperative  on  them,  and  if  they  fail  they  subject 
themselves  to  the  penalties  provide<i  in  section  12  of  the  registry  law,  but  to  allow 
a  nonregistered  voter  to  vote  without  requiring  him  to  comply  with  the  law,  if  he  is 
otherwise  qualified,  is  quite  a  different  (juestion.  If  he  refuses  to  comply  on  Ixiing 
requested,  then  it  is  clearly  the  duty  of  the  officers  to  refuse  his  vote  because  he 
refust^s  to  olx^y  a  reasonable  regulation  prescribeii  by  the  Icjgislature,  and  he  hurts 
no  one  but  himself;  but  if  he  is  allowe<r  to  vote  without  lieing  required  to  file  the 
affidavits,  and  is  otherwise  qualifie<l,  his  vote  is  not  an  illegal  one.  The  officers  of 
election  have  simply  failed  to  take  and  preserve  the  evidence  which  the  law  requires 
of  them,  but  the  failure  on  their  part  to  take  and  preserve  this  evidence  does  not 
reach  the  qualification  of  the  voter.  Nor  do  we  believe  the  courts  will  hold  any  such 
doctrine,  for  it  would  be  equivalent  to  holding  the  evidence  of  a  fact  superior  to  the 
fact  itself. 

The  neglect  in  this  ease  was  not,  as  claimed  by  the  majority,  on  the 
part  of  the  voters,  but  on  the  part  of  the  election  oflBcers  in  neglecting 
to  require  the  affidavits  of  the  voters. 
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Moroovor,  the  evidence  was  far  from  establishing  that  the  voters  in 
(luestion  did  not  in  faet  present  the  proper  affidavits.  The  only  evi- 
aenee  was  the  fact  that  tne  affidavits  were  not  on  file  in  the  prothono- 
tary's  office.  But  the  filing  of  the  affidavits  by  the  return  judges  was 
only  the  last  of  a  series  of  acts  required  to  be  performed  by  tne  elec- 
tion officer's,  and  the  fact  that  it  had  not  been  pcrforjied  raised  no 
presinnption  that  the  preireding  acts  had  not  been  performed. 

And  m  fact  it  was  sriown  in  regard  to  a  large  number  of  precincts 
that  the  affidavits  had  b(»en  required  of  the  votei's,  but  had,  under  a 
mistaken  view  of  the  law,  been  sealed  up  in  the  ballot  boxes  instead  of 
h(Mng  filed  in  the  office  of  the  prothonotery.  Under  the  law  of  Penn- 
sylvania th(»  ballots  were  to  be  preserved  in  the  ballot  boxes  intact 
until  the  next  election,  when  they,  with  all  other  papers  in  the  ballot 
boxes,  were  to  be  publicly  destroyed  by  the  eustoaians,  unless  re- 
quired to  ho  kept  by  an  orcler  of  tfce  court.  The  ** spring  election" 
in  this  yenr  came  on  February  18,  1879.  This  happened  also  to  be  the 
last  day  for  taking  testimony  by  contestant.  It  being  discovered  that 
the  affidavits  in  many  prex.'incts  were  in  the  ballot  boxes,  contestoe 
appli<»d  to  the  proper  courts  for  orders  restraining  the  custodians  from 
destroying  the  contents  of  the  boxes.  The  contestant  resisted  this 
p(»tition,  and  in  accordance  with  his  contention  the  courts  denied  the 
pmyer  and  tlu^  contents  of  the  boxes  were  destroyed.  Contestant  had 
thus  by  his  own  act  destroyed  the  testimony  by  which  it  would  bepos- 
sibUy  to  prove  whether  the  voters  in  question  had  complied  with  the 
law  or  not,  and  also  to  show  for  whom  they  had  voted,  so  that  if  they 
wer(»  held  to  have  voted  illegally  they  might  be  deducted.  He  thus 
stood  '•  in  the  position  of  the  spoliator  of  documentary  evidence  asking 
to  tjik(i  advantage  of  his  own  wrong." 

(yonceding,  for  the  sake  of  the  argument,  that  the  votes  were  illegal, 
the  minority  held  the  true  rule  to  ])e  that  if  it  could  be  shown  by  the 
use  of  (lu(^  diligcMice  for  whom  the  votes  were  cast  they  should  be 
deducted  from  the  parti(\s  respectiv(^ly;  if  it  could  not  be  shown,  and 
the  luunber  of  votes  was  small,  they  should  be  disregarded;  if  it  was 
large,  the  whoh*  noil  where  they  were  cast  should  be  thrown  out.  In 
this  case  it  could  have  been  shown,  and  that  it  was  not  shown  was 
due  to  the  action  of  contestant.  If  the  polls  where  the  v^otes  were 
cast  w(M(»  thrown  out  it  would  incre«ase  the  majority  of  contestee;  also 
if  the  unregistered  v()t(»s  wen^  dediK*ted  j)ro  rata,  Contestee  could 
not  be  de])rived  of  his  seat  by  the  application  of  any  rule  except  that 
of  giving  to  contestant  the*  advantage  of  an  uncertainty  produced  bj' 
his  own  acts.  The  minority  accordingly  recommended  resolutions 
declaring  contestee  entitled  to  retain  his  seat. 

M<\ssrs.  Field.  Overton,  and  C^amp  presented  a  second  minority 
rei)()rt,  disagn^eing  with  the  minority  in  their  construction  of  the 
registration  law,  hut  agreeing  in  the  conclusion  that  con te^stee  ought 
to  n^tain  th(^  seat.  They  h(*ld  that  the  provision  of  the  registration 
law  for  recjuiring  affidavits  of  unregistcuvd  voters  was  mandatory,  but 
that  the  reciuinMiient  that  these  affidavits  should  be  filed  in  the  office 
of  the  prothonotary  was  directory.  There  w^as  no  proof  that  the 
voters  in  cpuvstion  had  voted  illegally  except  a  remote  inference  from 
the  fact  that  no  alKclavits  were  on  tile  in  the  office  of  the  prothonotary. 
This  certainly  could  not  he  inferred  without  evidence,  and  what  evi- 
dence there  was  bearing  on  the  su))ject  ttMided  to  show  that  the  affi- 
davits were  required  of  the  voters,  but  were  scaled  up  in  the  ballot 
boxes. 
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The  contestant  could  easily  have  proved  not  only  what  votes  were 
illegal,  but  for  whom  they  were  cast,  but  he  had  not  only  not  done 
this,  but  had  resisted  the  efforts  of  contestee  to  preserve  the  evidence. 

The  burden  of  proof,  even  if  the  doctrine  of  declaring  an  uncertain  elet»tion  void 
be  adopted,  is,  we  think,  as  stated  by  the  minority,  on  the  contestant  to  show  that 
more  illegal  votes  than  the  returned  majority  of  tne  sitting  meml)er  were  cast,  and 
either  that  they  were  cast  for  the  sitting  member  or  that  it  is  impossible  to  ascertain 
for  whom  they  were  cast,  and  that  this  imT)ossibility  is  an  actual  impossibility  arising 
from  the  circumstances  of  the  case,  and  which  could  not  have  been  remedied  by  the 
UHe  of  due  diligence,  and  not  an  impossibility  arising  wholly  from  the  absence  of 
evidence  that  could  have  been  taken.  The  party  havmg  the  burden  can  not  by  his 
own  neglect  create  the  imi)08sibility. 

On  the  facts  as  stated  in  the  reports  the  election  ought  not  to  bo 
declared  void;  no  one  contended  that  the  contestant  ought  to  be  seated, 
and  so  if  the  House  was  to  take  final  action  on  the  reports  as  made, 
the  resolutions  presented  by  the  minority  should  be  adopted. 

The  House,  by  a  vote  of  118  to  75,  adopted  the  resolutions  presented 
by  the  minority^  and  c  )nt(^stee  retained  his  sei.t. 
^[1  Ells.,  416^38.] 

(11)  DoNELLY  v%.  Washburn. 

Bribery;  nHinlnfred  hallots;  unorganized  countinifi;  hifftrmalUis. 
Majority  rep(rrt  f<ir  amtestant;  minority  report  for  conteste<'.  No 
action  hy  tJte  House, 

Majority  report  by  Mr.  Manning;  minority  report  ])y  Mr.  Keifer. 

The  report  m  this  case  headed  "majority  report"  is  onlv  signed  by 
five  members — Messrs.  Manning,  Sawyer,  Armfield,  Beltzhoover,  and 
Colerick.  The  "minority  report"  is  also  signed  by  five  members — 
Me^rs.  Keifer,  Overton,  Catkins,  Camp,  and  Field.  There  is  no 
report  signed  by  the  other  five  members — Messrs.  Springer,  Speer, 
Phister,  Weaver,  and  Clark — but  it  would  appear  from  statements  in 
the  repoils  that  part  at  least  of  them  favored  unseating  Washburn 
on  the  ground  of  bribery,  according  to  the  doctrine  of  the  majority 
report,  but  opposed  the  seating  of  Donnelly  on  the  ground  that  he 
dia  not  receive  a  majority  of  the  votes. 

Ac<'ording  to  the  returns,  the  majority  of  contestee  was  3,013. 
Contestant  claimed  that  part  of  this  majority  was  due  to  bribery,  and 
that  some  of  the  bribery  having  been  traced  to  the  sitting  member 
or  his  agents,  he  should  be  unseated.  He  also  asked  that  the  votes  of 
certain  precincts  and  counties  be  thrown  out,  and  that  he  be  given  the 
soiit  by  virtue  of  the  majority  received  by  him  in  the  remainder  of 
the  district. 

Besides  the  cases  of  bribery  in  bulk,  it  was  claim<Ml  that  twenty -two 
individual  cases  of  bri])ery  were  proved,  and  that  attempted  briliery 
was  shown  in  thirteen  other  cases,  but  the  parties  either  refused  the 
bribe  or  voted  for  contestant  in  spite  of  it.  Three  of  these  cases  were 
alleged  to  be  traceable  to  the  office  of  contestee,  and  presumably  to 
have  been  committed  by  him  or  with  his  knowledge  and  approval. 
One  of  these  cases  was  that  of  a  man  who  wrote  to  contestee  asking 
$50  for  his  services  and  support.  The  letter  was  not  answered  by 
contestee,  but  was  forwarded  by  some  one  else  to  a  resident  of 
same  town  with  the  applicant.  This  person  received  $50  from. 
Republican  committee,  but  gave  none  of  it  to  the  writer  of  the  h 
as  ne  did  not  trust  him. 
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Iii.iiiiotluM' <'aso  one  SImtrron  was  iir^od  b y  ii  f rioiid  of  the  sitting 
iiwmiiImt  to  ^o  to  his  ofKce  and  soo  his  business  nianaeo]\  who  would 
('oiiviric(»  him  that  h(»  ouj^ht  to  vote  for  Washlnirn.  He  did  go,  but 
was  not  convinced.  Some  time  later,  being  out  of  work,  he  wa»  urged 
tti  iro  to  Washburn's  office  and  he  would  be  given  a  job.  He  went 
an<rmet  Major  Hale,  a  friend  of  Washburn,  who  offered  him  $2  per 
day  until  election  to  canvass  and  work  for  contestee.  Major  Hale 
went  into  the  back  office,  and  after  a  conversation  with  the  brother 
of  cont(»st4»e  returned  and  jmid  Shagren  5p5.  Shagren  accepted  the  $5, 
but  did  not  canvass  for  contestee  nor  receive  the  money  he  was  to  be 
liaid  for  doing  so.     He  worked  and  voted  for  contestant. 

The  third  case  was  of  a  man  who  had  concluded  not  to  take  any 
activ(»,  part  in  the  election  In^cause  he  had  Iwcn  promised  money  at 
|)revious  (Sections  which  he  had  not  received.  He  had  l>een  a  Demo- 
crat, but  was  favoralilc  to  the  election  of  Mr.  Washburn.  He  was 
urged  to  see  the  secretary  of  the  Republican  conmiittee  and  attempted 
to  do  so,  but  could  not  find  him.  He  was  afterwards  infomiea  by 
som(»  on(»  that  Mr.  Washburn  would  like  to  see  him  in  his  office. 
He  went  to  the  office,  luit  did  not  find  Mr.  Washburn  there.  The 
secH'tary  of  the  Republican  t'onunittee  wits  there  and  agreed  to  pay 
him  for  his  time  and  expenses  if  he  would  go  out  and  electioneer  for 
contestee.  The  next  day,  in  the  post-offi(^e,  he  was  given  JP30  and 
told  to  hire  a  team  and  go  to  work.  Soon  afterwards  ne  went  ugain 
to  the  offic(»  of  the  sitting  member  and  asked  for  more  monev.  The 
s(»cretary  of  the  committee,  after  going  into  the  next  room  and  talk- 
ing to  the  sitting  member,  came  })ack  and  handed  him  #20. 

A  fourth  instance  of  l)ril)erv,  involving  al>out  90  votes,  was  also 
said  to  have  been  traced  to  Mr.  Washburn.  The  voters  were  wood 
<ho])IH'rs,  working  in  Kittson  County,  chopping  wood  by  the  cord. 
They  were  hHowmhI  to  go  to  th(»  nearest  |)olling  place  ana  vote,  and 
were  paid  by  the  contmctors  in  whose  employ  th<»v  were  a  sum  equal 
to  the  amount  thev  would  probablv  have  earned  in  the  time  lost. 
This  sum,  amounting  to  !?U)<)  or  J?170,  was  repaid  to  the  contmctoi"s 
by  the  paymaster  of  a  railroad  of  which  contestee  was  the  president. 
It  was  paid  by  the  individual  check  of  the  paymaster  and  not  out  of 
the  funds  of  the  company. 

These  four  cases  of  bribery  being  brought  directly  home  to  con- 
testee, were  enough  to  convict  him  of  bribery  in  any  court.  He  had 
not  introduced  any  testimony  to  rebut  the  t(\stim()ny  against  him,  and 
must  thus  be  held  to  hav<^  admitted  his  guilt.  There  were  eighteen 
other  individual  instances  of  brilMMT  and  thirteen  of  attempted  brib- 
(»rv.  similar  to  these  cases  i'xci'j)t  that  there  was  nothing  to  show  the 
din'ct  personal  co!nu>ction  of  contestee  with  them.  There  were  also 
two  other  precincts  where  collective  bri])ery  was  shown.  In  the  three 
precincts,  including  tlu^  one  already  notii'cd,  1(5 1  votes  were  cast  by 
railroad  workmc^n,  pr(\suma])ly  not  permanent  residents  of  the  pre- 
cincts where  they  voted.  The  precincts  were  in  an  unsettled  country, 
where  there  w  en^  scarcc^ly  any  hous(\s,  and  the  railroad  employees  lived 
in  box  cars.  Th(*  voting  places  were  box  cars  or  lailroad  stations. 
The  men  wen^  all  paid  for  the  time  th(»v  were  absent  from  work,  and 
would  not  have  voted  if  they  had  not  been  paid.  Including  all  these 
men,  and  the  individual  voters  bribed  or  attempted  to  be  bril)ed,  a 
total  of  304  brii)ed  voters  was  shown.  The  true  number  must  have 
been  larger,  because  seveml  jxirsons  were  shown  to  have  bribed  a 
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large  number  of  voters  and  this  304  only  included  a  few  bribed  by  each 
of  these  persons. 
The  majority  of  the  committee  held  that — 

It  is  a  clearly  established  principle  of  law,  both  in  England  and  the  United  States, 
that  bribery  committed  by  the  sitting  member,  or  **  by  any  agent  of  the  sitting  mem- 
ber, with  or  without  the  knowledge  or  direction  of  his  principal,  renders  the  elec- 
tion void.** 

But  the  committee  did  not  rest  the  case  on  this  principle,  but  held 
that  the  evidence  showed  that  contestant  had  received  a  majority  of 
the  legal  votes.  They  reached  this  result  by  deducting  the  22  bribed 
votes  and  by  throwing  out  7  precincts  of  Minneapolis  and  the  whole 
*' county  of  Polk  and  Kittson"  and  Isanti  County.  Throwing  out 
these  counties  and  precincts,  and  counting  the  counties  of  Sterns, 
Morrison,  and  Douglas,  not  counted  by  the  State  canvassei^s,  would 
elect  contestant  by  a  majority  of  230  votes. 

The  counties  of  Stearns,  Morrison,  and  Douglas  had  not  been 
counted  by  the  State  canvassers  on  the  ground  that  these  counties  had 
never  been  officially  recognized  by  the  legislature  as  organized.  These 
counties  gave  the  sitting  member  a  majority  of  508  votes.  The  com- 
mittee held  that  they  were  not  legally  organized,  but  as  there  was  no 
charge  of  fraud  or  illegal  voting,  they  recognized  them  as  de  f(wto 
organized,  and  counted  the  votes. 

As  each  of  the  other  three  issues — the  rejection  of  the  seven  pre- 
cincts of  Minneapolis,  of  Isanti  County,  and  of  the  "  counties  of  rolk 
and  Kittson " — involved  more  votes  tnan  the  majority  found  b}'  the 
committee  for  contestant,  any  one  of  them  may  be  considered  a  deci- 
sive issue,  and  it  will  be  necessary  to  examine  tnem  fully. 

Seven  precincts  in  Minneapolis  were  rejected  by  the  committee  on 
the  ground  that  the  ballots  were  numbered  by  the  election  officers,  as 
a  part  of  a  system  of  intimidation  practiced  by  contestee.  The  con- 
stitution of  Minnesota  provided  that  ''all  elections  shall  be  by  ballot." 

At  the  session  of  the  legislature  previous  to  this  election  tlie  legisla- 
ture had  passed  a  law  providing  that  in  all  cities  containing  over  12,000 
inhabitants  the  ballots  should  r)e  numbered  by  the  election  officers  to 
correspond  with  the  names  on  the  poll  list.  The  district  court  of 
Ramsey  County,  previous  to  the  election,  had  decided  that  this  law 
was  unconstitutional,  on  the  ground  that  an  election  ''by  ballot" 
implied  a  secret  ballot,  and  that  an  election  by  numbered  ballots  was 
not  an  election  ' '  bv  ballot. "  This  decision  was  affirmed  bv  the  supreme 
court  of  the  State  mihsemumt  to  the  election.  A  short  time  before  the 
election  the  officers  of  election  of  the  various  precincts  of  Minneapolis 
and  St.  Paul,  the  only  cities  affected  b}'  the  law,  held  a  meeting,  and 
after  taking  legal  advice,  concluded  not  to  number  the  ballots.  The 
morning  of  the  election,  before  the  polls  were  opened,  the  officers  in 
these  seven  precincts  reconsidered  their  determination,  and  agreed  to 
number  the  ballots.     The  committee  held  that — 

If  the  numbering  of  the  ballots  had  been  the  result  of  an  innocent  mistake  on  the 
part  of  the  judges  of  these  seven  precincts  *  *  *  we  should  not  be  in  favor  of 
casting  out  the  votes  of  these  precincts  simply  for  the  reason  that  the  ballots  had 
been  numbere<i. 

But  the  testimony  showed  that  the  numbering  of  the  ballots  was 
regarded  ])y  the  workingmen,  who  were  largely  supporters  of  contest- 
ant, as  a  means  ])y  which  their  employers  could  intimidate  them;  that 
there  was  a  widespread  conspiracy  on  the  part  of  employers  to  intimi- 
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(lato  thoii*  onipl()y(H?s:  thut  *•  a  oloud  of  brilwry  surrounds  the  vote  of 
t\u>  wholo  rity,"  an<l  that  the  office  1*8  of  election  in  these  precincts,  all 
of  whom  were  partisans  of  contestee,  had  deiMded  at  the  last  moment, 
knowiiij^  these  facts,  and  against  their  former  agreement  and  the  opin- 
ions {){  their  h^gid  advisers,  to  number  the  l)allot8.  The  testimony 
showed  that  one  man  had  refused  to  vote  if  his  ballot  was  numlwrerf, 
and  another  had  stayed  away  from  the  polls  for  this  reason,  and  the 
d(»creast»  in  the  DemcH-mtic  vote  comi>ared  w  ith  the  previous  election, 
without  any  corresponding  increase  in  the  Republican  vote,  showed 
tliat  many  others  had  iK^en  dc^terred  from  voting,  and  that  contestant 
was  injured  theivby.  Under  all  these  circumstances  the  votes  cast  at 
these  pnM'incts  must  }h\  rejected. 

Th(^  vote  of  Isanti  County  was  rejected  by  the  committee  on  the 
ground  that  the  county  canvassing  board  was  illegally  organized.  The 
hiw  re(iuirc(l  th(»  board  to  be  comiK)sed  of  the  county  auditor  and  two 
justices  of  the  peace.  The  return  of  Isanti  County  was  signed  by  the 
auditor,  onr  justice  of  the  {xnice,  and  the  prol)ate  judge.  The  com- 
mittee held  that  th<»  pro})ate  judge  could  not  be  constiiied  to  be  a 
ilrfiirtn  f)tlir(*r,  b(»caus(»  he  was  not  acting  by  color  of  title  as  justice  of 
th(»  p(»ac<\  but  as  probate  judge.  The  law  of  Minnesota,  to  be  sure, 
provided  that  wheie  powers  were  given  to  three  or  more  officers  they 
might  be  <^xercised  by  a  majority,  and  under  this  provision,  if  the 
canvassing  board  had  been  legally  organized,  the  auditor  and  one  jus- 
tice might  hav(»  acted.  IJut  in  this  case  the  board  was  never  legallv 
organiztKl,  and  hcMice  could  have  neither  majority  nor  minorit3\  If 
this  obj(»ction  w<M<»  pun^ly  tiH'hnical,  the  conmiittee  might  hesitate  to 
r<»j(»ct  the  return,  nut  contestant  in  his  notice  of  contest  had  charged 
that  the  votes  in  this  countv  **  were  not  cast  or  counted  for  vou,  or 
returned  or  canvassed  as  providt^d  ])V  law."  The  hona  fides  of  tlie  cast- 
ing of  tlu^  vot(\  and  the  count  of  the  precinct  officers,  being  thus  put 
in  issue  by  th(?  i)leadings.  the  l)urden  was  on  contestee,  by  introducing 
the  haUots  in  <»vidence,  to  show  the  true  vote.  There  l>eing  no  evi- 
dence of  the  vote  except  th<»  n»turns,  the  vot<»  of  the  county  must  be 
n»jcct(Hl. 

There  was  in  the  record  a  ci^rtiticate  of  the  vote  in  the  ''count3^  of 
Polk  and  Kittson/'  giving  the  vote  by  precincts.  Two  of  these  pre- 
cincts wen*  marked  •' Kittson  County, ■'  and  there  was  testimony  that 
a  tliird  was  also  in  Kittson  County.  There  was  no  '^county  of  Polk 
and  Kittso!! "  in  the  Stnte  of  Minnesota,  but  sepamte  counties.  Kittson 
County  was  unorganized,  and  not  attached  to  Polk  County  for  any 
pur])osc.  The  el(Mtion  in  the  two  precincts  of  Kittson  County  wjis 
illegal  l)ecaus(»  there  were  no  legally  established  precincts,  and  because 
the  votes  W(»r(^  cast  bv  nonresidents,  who  weiH»  bril>ed.  In  two  of  the 
precincts  of  Polk  Countv  mon*  votes  wen^  cast  than  there  were  legal 
voters  in  the  i)recincts.  There  was  no  evidence  to  show  in  which 
countv  the  other  i)recincts  were.  The*  proper  course  for  contestee 
would  have  he(Mi  to  show  In'  competent  (evidence  which  precincts  were 
in  Polk  County,  and  then  by  introducing  the  ballots  in  evidence  prove 
the  votes  cast  in  them.  This  not  having  been  done,  and  the  *' fraudu- 
lent vote  of  Kittson  Countv  having  been  inextricablv  mixed  into 
whatever  legal  vot(»s  wen»  cust  in  Polk  County,"  the  whole  vote  of 
both  counties  nuist  be  rejected. 

Kejecting  these  counties  and  precincts,  contestant  had  a  majority  of 
230  votes  in  the  remainder  of  the  distritt,  and  the  committee  recom- 
mended resolutions  declaring  him  eh^cUnl. 
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The  minority  of  the  committee  disagreed  to  all  the  propositions  of 
the  majority  report  except  as  to  counting  the  votes  of  the  unorgan- 
ized counties,  not  countea  by  the  State  canvassers. 

The  notice  of  contest  served  by  contestant  consisted  of  nine  para- 
graphs, stating  only  in  general  terms  his  grounds  of  contest.  Most 
of  the  issues  considered  by  the  committee  were  not  specified  in  the 
notice  at  all.  The  testimony,  especially  that  by  which  it  was  sought 
to  prove  bribery,  was  almost  entirely  hearsay  of  the  most  untrust- 
worthy character. 

As  to  the  charge  of  briber}^  the  minority  found  that  there  was — 

evidence  tending  to  show  that  in  this  district  the  friends  of  the  contestant  and 
contestee  both  used  money  to  poll  the  district,  and  to  provide  means  for  eettin^.  to 
the  polls  voters  who  were  remote  from  the  polling  places,  and  who  were  often  with- 
out conveyances  of  their  own  in  which  to  travel  to  the  polls  on  election  day.  Money 
was  undoubte<lly  spent  to  pay  canvassers  before  the  election,  and  in  some  instances 
men  were  employed  at  the  polls  to  hold  tickets  for  the  respective  parties.  The  dis- 
trict is  a  very  lai^e  one  in  point  of  population  and  in  extent  of  territory,  and  in 
consequence  of  this  greater  effort  was  required  to  get  out  the  full  vote.  Some  money 
was  also  expended  to  pay  speakers  to  jjo  over  the  district.  The  committee  is  not 
prepared  to  say  that  such  use  of  money  is  entirely  illegitimate.  It  is  very  common, 
if  not  universal,  in  all  contested  elections  throughout  the  United  States,  for  candi- 
dates and  their  friends  to  use  such  means  to  secure  votes. 

But  there  was  no  evidence  sufBcient  to  show  bribery,  and  especially 
to  show  that  it  was  committed  by  contestee.  The  four  cases  said  to 
have  been  traced  directly  to  contestee  were  not  made  out.  The  first 
case  was  that  of  a  man  who  wrote  to  contestee  asking  for  $50,  not  for 
his  vote,  but  for  his  services  as  a  C4invasser.  Contestee  did  not  answer 
the  letter;  he  did  not  receive  the  $50,  and  did  not  work  for  contestee. 
As  he  had  made  a  similar  proposition  to  contestant,  and  did  work  for 
him,  he  may  have  received  money  from  contestant. 

The  second  case,  that  of  Shagren,  wa.s  no  stronger.  Shagren  was 
impeached  by  three  witnesses.  Taking  his  testimon}^  as  true,  it  only 
showed  that  a  friend  of  contestee,  in  his  office,  but  not  in  his  presence, 

Sromised  Shagren  $2  a  day  for  his  services  as  ainvasser,  and  paid  $5 
own,  possibly  from  money  given  ))v  the  brother  of  contestee. 
Shagren  did  not  work  or  vote  for  contestee,  and  received  no  more 
money.  The  third  case  was  that  of  a  man  who  was  paid  $50  for  his 
time  and  expenses  of  himself  and  team  in  canvassing  for  contestee. 
The  statement  of  the  majorit}'  report  that  part  of  this  mone}'  was  paid 
in  the  presence  of  contestee  was  not  ]x)rne  out  by  the  evidence,  and  if 
it  were,  the  pjiyment  wtis  not  for  the  man's  vote,  and  did  not  constitute 
bribery.  The  case  of  the  90  woodchoppers  was  not  bribery,  nor  was 
it  traced  to  contestee.  The  woodchoppers  were  paid  by  their  employer 
the  wages  they  would  have  earned  ii  they  had  not  gone  to  vote.  They 
were  tolcTto  vote  as  they  pleased,  and  no  questions  were  asked  as  to 
how  they  would  vote.  The  money  was  repaid  to  the  employers  by  the 
[monaster  of  a  railroad  of  which  contestee  was  president,  but  it  was 
not  paid  out  of  the  funds  of  the  road.  Quite  possi))l3-  it  was  paid  out 
of  the  cximpaign  fund  of  the  party.  This  custom  of  paying  la})oring 
men  for  the  time  lost  while  going  to  the  polls  the  committee  did  not 
approve,  but  it  was  very  common  in  all  the  States,  and  certainly  was 
not  bribery. 

The  minorit}^  discussed  in  detail  all  the  other  cases  of  bribery 
charged,  but  found  that  the  evidence  relied  on  in  most  of  the  cases 
was  entirely  hearsay.  There  was  no  pretense  that  the  connection  of 
contestee  with  any  of  thepi  was  shown.     The  most  that  was  shown  in 
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anv  ni>it's  w:i><  tlmt  men  hiul  Ixmmi  paid  l)V  party  r()innjitt4H»,s  toranva.s.s, 
ilrivo  Iraiiis,  aini  \\o\d  iu-kvts  at  the  polls,  for  tho  whole  party  tickot: 
suinc  of  tlu'in  >v<*rc  workiii*:^  \n  t\u^  osptvial  interest  of  candidates  for 

l<Nal  offices. 

riie  minority  lu^ld  that  evtMi  if  hrilxM-y  wt^re  proved  it  would  not  Ik' 
«-:iUM*  for  vaeatinjr  the*  scat  unless  it  atTccted  the  result,  which  was  not 
1  lainunl  in  this  case.  The  Kntrli?^h  rule  arose  under  the  statute  law  of 
Fjvland  jh*clarin*:  a  jx'rson  <ruilty  of  hrihery  hirlirflhlt-  to  office  under 
ihe"eleeiion  at  which  the  oll'ense  was  conmiitted.  Such  wjis  not  the 
,  Mmm*»n  law,  and  tht»re  was  no  such  stiitute  in  this  country.     If,  for 

V  i'Niv  or  anv  other  cause,  a  memher  was  unwoi*th\'  to  sit  in  the  House 
I ,  ".iiould  l>e  ex|>elled  by  a  two-thirds  vote;  hut  such  questions  did  not 

\  .Ivr  the  "election,  qualifications,  and  returns'^  of  niemlHU's.  and 
».  vk  ni»t  within  the  jurisdittion  of  the  (.'ommittee  on  Emotions. 

I  ^\>n  the  tjui^stion  of  numlKMcd  l)allots,  the  committee  held  that  the 

^ri:..te  for  nun'herinjr  them  was  eoustitutional  in  so  far  as  it  applied 

;.  1  ,>iii:i*«*>=^'*^"**'  el(Mtions,  and  that  if  it  W(»re  not,  ballots  honestly  and 

■'.•;  '.\  ca»»t  and  correctly  countcMlou^ht  not  to  he  rejected  J>ecaa*<e  they 

.   :v  TuimlMued.     The  power  of  the  lejrislature  to  prescriln^  the  time, 

.  ■„i    and  manner  of  holding  ( -ont^ressioual  elections  was  not  derived 

■  .  V   V:^i^  Statt*  constitution,  hut  from  th(»  Constitution  of  the  United 

>••:»>■      1  '^**  statute  was  not  t-ontrary  to  the  Fed(»ral  Constitution  nor 

.;  r  la\\>  of  Contri'ess.  and  was  (^onsctjuently  valid.     The  numlniring 

'::c  ^villots  was  required  hy  the  constitutions  of  sevenil  States  where 

tvtion  was  In'  ballot,  and  under  the  i)recautions  of  the  Minnesota 

;o^    \  ^\a>  not  a  violation  of  thi*  s(»crccy  of  the  ballot.     The  unbroken 

y,  dtHisit>ns  in  the  lIous(»  was  that  even  if  the  ballots  were  num- 

,   vn;  »AM)tnny  to  law  tli(^  votes  ou^ht  not  to  be  rejected.     It  wits  not 

^\--  in  this  <'as(»  that  the  numbering  was  for  the  pui^pose  of  intinii- 

Mt»st  of  the  voters  did  not  even  know  that  the  ballots  were 

...  v.uinlM'iM'd.     Two  somewhat  eeeentric  p<»rsons  were  said  to  have 

xa";  to  vi»t(*.  but  it  was  doubtful  for  whom  they  would  have  voted. 

■•  rejection  of  the  vot<*  of  the  county  of  Isanti  could  not  be  justi- 

\\w  contestant  liims(»lf  had  put  in  evidence  the  n»tunis  of  the 

■.\    and  there  was  not  th(^  slitrhtest  evid(MUM»  that  they  did  not  eor- 

x  ;\»prcse!it  the  vot**.     The  canvassin*^  of  the  n^turns  was  required 

^  .i.Mie  l»y  the  auditor  of  the  (;ounty,  as.sist(Kl  ))y  two  justices  of  the 

^       In  tin's  ease  the  c(Mtilicate  of  the  auditor  wiis  attested  by  two 

o— >•.  one  sijicnino-  hims<df  "justice  of   the  peace''  and  the  other 

^.'vite  jud«re."     The  functions  of  the  county  ])oard  were  purely 

*;,M*ial.  Jind  the  only  function  shown  to  have  been  performed  by 

xjic*^  of  the  peace  and  the  ]^)robat(»  jud*re  was  the  attestation  of 

^-liticalcof  the  auditor.      Kven  if  the  probate  jud<ife  could  not 

\  act,  the  certilicate  of  the  olhtn*  two  was  sufficient,  especially 

■'.c  returns  had  been  j>asM'd  uixui  and  canvassed  by  the  Stale 

•\\\k\  there  was  no  char<jfe  or  evidence  that  they  were  not  correct. 

■•/  Tuinority  were  willin«i:  that  the  \i\W  of  th(^  two  precincts  in 

V  s:.v*  v'ounty  should  be  rejected,  as  it  would  not  aH'ect  the  result, 

■  V  voters  were  [>ossibIy   nonresidents.     The  nrecincts  in  Polk 

„  .  ix  where  nonrt^sidcnts  were  >aid  to  have  voted  ou^rht  not  tx)  be 

^^v..',Ni.  :is  the  evidence  was  very  doubtful,  especially  under  the  Min- 

"^ .  *«^  isw  requirino;  c»idy  ten  days'  n\<idence  in  the  precinct.     But  cer- 

V7*s  jiio  whole  vote  of  Polk  County  ou^i^ht  not  to  l)e  rejected  1)eeiiuso 
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the  vote  of  Kittson  County  was  certified  with  it.  There  was  a  statute 
of  Minnesota  under  which  such  certification  was  legal.  And  in  any 
case  the  certificate  was  by  precincts,  and  there  was  no  difficulty  what 
ever  in  separating  the  precincts  of  the  two  counties.  The  vote  of  Polk 
County  was  stated  in  the  certificate  of  the  State  canvassers  and  also 
in  contestant's  brief. 

In  accordance  with  the  vote  of  two-thirds  of  the  committee,  the 
minority  recommended  a  resolution  that  contestant  was  not  elected, 
and  in  accordance  with  the  views  of  those  signing  the  minority  report, 
a  further  resolution  that  contestee  was  elected. 

There  was  no  ac^tion  by  the  House  in  this  case. 

[1  Ells.,  439-516.] 
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FORTY-SEVEKTH  COHOBESS,  1881-1883. 

Cinnmittee  tni  El^ctimui, 

Mr.  Calkins,  Indiana,  Mr.  Jacobs,  Jr.,  New  York, 

Hazelton,  Wisconsin,  Paul,  Virginia, 

Wait,  Connecticut,  Beltzhoover,  Pennsylvania, 

Thompson,  Iowa,  Atherton,  Ohio, 

Ranney,  Massachusetts,         Davis,  Missouri, 
Ritchie,  Ohio,  Jones,  Texas, 

Pettibone,  Tennessee,  Moulton,  Illinois, 

Mr.  Miller,  Pennsylvania. 

Cases, 

1)  Paul  Strobach  m,  Ililaiy  A.  Herbert,  Al<ibama. 

2)  Algernon  A.  Mabson  va,  William  C.  Oates,  AI<ibama. 

3)  James  Q.  Smith  vs.  Charles  M.  Shelley,  Alahaiiuu 

4)  William  M.  Lowe  vs,  Joseph  Wheeler,  Alahama. 

5)  George  Witherspoon  vh,  Robert  H.  M.  Davidson,  Florida. 
(>)  Horatio  Bisbee,  jr.,  vs.  Jesse  J.  Finlev,  Florida. 

7)  John  C.  Cook  va,  Marsena  E.  Cutts,  hnoa. 

8)  Alexander  Smith  vh.  E.  W.  Robertson,  Ijmisiana. 

9)  Samuel  J.  Anderson -i^*.  Thomas  B.  Reed,  Maine. 
!())  George  M.  Buchanan  vs.  Van  H.  Manning,  Mississij^pi. 

1 1)  John  R.  Lynch  ns,  James  R.  Chalmers,  Mississippi. 

12)  Gustavus  Sessinghaus  vs.  R.  Graham  Frost,  Missouri. 

13)  Ro])ert  Smalls  vh,  George  D.  Tillman,  South  Carolina. 

14)  Samuel  Lee  vs,  John  S.  Richardson,  South  Carolina. 

15)  Edmund  W.  M.  Mackey  vs,  M.  P.  O'Connor,  South  Carolina. 
1())  ('arlos  J.  Stolbrand  vm,  D.  Wyatt  Aiken,  Srnith  Carolina. 

17)  George  Q.  Cannon  ns,  Allen  J.  Campbell,  Utah  Territory. 

18)  John  T.  Stovell  v.y.  George  C.  Cabell,  Mrginia. 
VS)  S.  P.  Btiyh^y  vs.  John  S.  Barbour,  Virc/inia. 
2U)  John  W.  Jones  vs.  Charles  M.  Shelley,  Alabama. 

(1)  Strobach  vs.  Herbert. 

Irre<jvlar!ti<s,     Rcjxn't  for  amteHtee.      Cfmt^stee  retain^  the  seat. 

R(iport  by  Mr.  Rann(»3\ 

Contestant  ])r(\scnted  two  briefs,  in  one  of  which  he  claimed  to  l>e 
elected  by  i*3S  majority  and  in  the  other  by  463.  The  cxnnmittee  found 
that  in  each  brief  there  weie  clearl>^  untenable  claims  covering  more 
votes  than  th(»  nuijority  claimed,  and  they  therefore  decided  the  case 
against  contestjmt  without  discussing  the  other  issues. 
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In  the  first  brief  the  vote  of  E^scanaba  County,  where  contestee  had 
a  majority  of  634,  was  asked  to  be  rejected,  and  also  1,190  votes  in 
another  oountv,  where  contestee's  name  was  spelled  I[^>ert  on  the 
ballotu.  The  latter  was  merely  a  mistake  of  the  printer;  there  was  no 
other  person  of  like  name  a  candidate,  and  the  intention  of  the  voters 
was  clear.  In  Escanalia  County  no  official  notice  was  given  of  the 
election,  but  this  was  not  necessary  where  the  time  of  the  election  was 
fixed  by  law.  No  officei-s  of  election  were  regularly  appointed,  but 
the  law  permitted  the  voters  present,  under  such  circumi^tanccs,  to 
select  the  election  officers;  this  was  done  and  the  election  was  held. 
Disallowing  these  two  claims,  contestant  was  not  elected  if  every  other 
claim  was  allowed.  In  the  second  brief  also  the  vote  of  Escanaba 
County  was  asked  to  be  rejected.  Disallowing  this  claim  alone,  on  the 
statement  of  this  brief,  destroyed  the  claim  of  contestant.  And  there 
were  other  equally  untenable  claims,  especially  some  precincts  which 
were  asked  to  be  rejected  on  no  other  graund  than  that  contestant  was 
returned  as  receiving  less  than  the  colored  vote  and  contestee  more 
than  the  white  vote,  as  shown  by  the  census. 

Contestant  then  asked  that  the  whole  election  be  declared  void, 
alleging  that  the  frauds  committed  at  the  State  election  in  October 
were  repeated  at  the  November  election.  But  the  committee  found 
no  proof  that  this  was  .so  to  such  an  extent  as  to  affect  the  result. 

Ihe  committee  unanimously  recommended  a  resolution  permitting 
contestant  to  withdraw  bis  contest  without  prejudice.  .  The  House 
adopted  the  resolution  without  division. 

(y  Ells..  5-7.] 

(2)  Mabson  -m.  Gates. 

Appliiciitiim  fin-  lime  /"  ta^e  Jitrtker  t&ftimimy.  Minority  report  to 
diitiiiix^  I1IKI-;   iiiiimr'ty  reptirt  to  eictetid  time.      Viixr  ilmnixiu-d. 

Majority  report  by  Mr.  Calkins;  minority  report  by  Mr.  Th'>ini>son. 

Notice  of  contest  and  answer  were  duly  served,  but  contestant  took 
no  testimony  until  alH>ut  a  month  after  the  service  of  answer,  when 
he  took  the  testimony  of  a  few  witnesses,  all  on  the  same  day.  Some 
time  later  contestee  took  the  testimony  of  a  few  witnesses  in  mily. 
This  wiw  all  the  testimony  in  the  record.  Contestant  presented  an 
affidavit  claiming  that  he  had  ust^d  due  diligence  to  procure  his  testi- 
mony in  time,  but  coiild  not  because  all  the  officers  in  the  district 
competent  to  take  testimonj'  were  his  political  opponents  and  would 
not  take  his  testimony  becau.'je  they  had  themselves  been  elet^ted  by 
the  same  fraudulent  methods  as  contestee.  Contestant  had  succeeded 
in  taking  tlie  depositions  of  about  100  witnesses,  but  the  notary  had 
refused  to  forward  them.  He  asked  that  further  time  be  gi-anted 
liini  in  which  to  t»ike  testimony.  The  8ulxx>mmittee  to  which  this 
ap)>liaition  was  referred  reported  adversely,  on  the  ground  that  con- 
testant had  not  used  due  diligence,  and  that  his  affidavit  was  defective 
in  not  suiting  specitiniUy  the  facts  h.'  .■x|ir.ti(l  \^<  \>\\<\>\  c,r  thi»  wlt- 
ne-sses  l)y  whom  he  exjjected  to  provi.'  thi^in.  ( '<irili'.-tjLnt  t|M^ed 
another  affidavit,  avoiding  some  of  these  objeitiuns,  lu^^^i-j^^"'^- 
held  that  this  affidavit  came  too  late.  ^^^* 


li  woulil  U'  (lan(,Trriiin  to  eetablifli  a  precwiont  alli 
aCl^r  linaJly  Hiihiiiittinif  \\k'\t  t-stim,  to  luwfrtain  fnim  tliu 
grouiidM  up<m  wliicli  hi.'  Iioil  I)een  'iviimiled,, 
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by  a  new  affidavit,  avouling  tlio  decision,  and  thuH  oyttm  up  the  caae  afKain.  Such  a 
pnu'tii^  yonr  committee  think  would  k^d  to  interminable  delays,  and  would  tranis- 
lonn  the  committee  into  men*  ailviserH  of  the  ]>artiefl.  The  committee  are  of  opinion 
that  {)artieH  flhould  be  lK>und  by  a  rea£>ona])le  rule  of  diligencef  and  that  there  should 
l)e  a  time  iixe<l  Ixn'ond  which  the  doors  for  the  reception  of  ex  parte  affidavits  or 
evidence  nliould  ])e  shut. 

As  coiitostiiiit  conceded  that  the  evidence  taken,  including  that  not 
yet  foi*warded,  would  not  (\stablish  his  «ise,  the  committee  recom- 
nuMided  a  resolution  iM»rmittin^  contestant  to  withdraw  his  papers 
without  prejudice. 

A  minority  of  the  committ^^e  thou^jht  that  (contestant  had  used  due 
diligence,  and  that  the  int^»n»sts  of  justice  recjuired  that  the  case  be 
inv(»sti<^ated.  They  recommended  a  resolution  providing  for  the  taking 
of  additional  testimony. 

The  House  i^issed  the  resolution  recommended  by  the  majority 
without  division. 

[2Ells.,S-17.1 

(8)  Smith  vft.  Shelley. 

Ju'fiufI;  hallnt'ho.!'  f<t((jfi)nj:  trrcijuUirUieH,  Majt^nty  refHtrt  tluU  am- 
UnUud  ti tried ^  and  on  account  of  htt<  dntth  tlw  neat  he  decl^-red  vacant; 
minority  vrjH^rtfor  conte^tre.      Seat  declared  vacant. 

Majority  rei)ort  by  Mr.  Thompson;  minority  report  by  Mr.  Beltz- 
hoover;  s(»cond  nuijority  report  by  Mr.  Kanney. 

The  issues  in  this  case,  as  in  the  other  cases  from  this  district  in 
oth(»r  C'ongress(»s,  wen^  chiefly  (juestions  of  fact  in  regard  to  the  clec^- 
tion  at  nearly  (^very  precinct  in  the  district.  (Contestant  charged  that 
througliout  th(»  district  the  election  officers  were  either  all  Democrats, 
or  that  the  Rc^pulilican  olKc(»r  was  too  ignorant  to  detec^t  fraud;  that 
in  V(*rv  manv  precincts,  as  tlu*  result  of  a  conspiracy,  the  Democratic 
electi(m  officers  n»fiised  to  open  polls,  in  the  hope  that  the  Republicans, 
if  they  held  an  election  at  all,  would  make  informal  returns;  that  iu 
manv  cjtses  such  informal  returns  wt»re  nni^cted  bv  the  countv  can- 
vassers:  that  in  many  precincts  the  ballot  Ikixcs  were  stutFed  or  the 
retuiiis  fals(»ly  made,  and  that  a  correction  of  all  these  wrongs  would 
show  that  he  and  not  contestee  received  a  large  majority  of  the  voters 
actually  east. 

TIh»  committee  found  instances  of  all  these  varieties  of  fi*aud  proved, 
WIhmh*  tb(»  returns  had  been  rejected  for  informalities  they  counted 
the  vot<'  as  shown  by  the  proof  to  have  been  actually  cast;  where 
ballot  fjoxes  were  stutied  or  false  returns  made  they  deducted  the  votes 
retui'iH^d  and  added  th(»  votes  proved  to  have  been  cast.  It  is  not 
iKM'cssary  here  to  go  into  an  analysis  of  the  evidence  in  regard  to  the 
particnilar  pr(»cincts.  There  were  two  majority  rej^orts.  According 
to  the  findings  in  regard  to  particular  precincts  in  the  report  by  Mr. 
Thompson  (which  seems  to  have  }>een  the  n^port  of  a  majority  of  the 
committee)  contestant  was  shown  to  have  a  majoiity  of  2,803  votes. 
According  to  Mr.  Riinney  his  majority  was  8,073. 

Preliminary  to  a  discussion  of  the  (evidence  in  regard  to  particular 
precincts  all  the  I'cports  discussed  the  character  of  the  district  and  the 
general  features  of  the  case.  This  district  had  been  made- for  the 
t^xpress  purpose  of  including  in  it  as  large  a  proportion  as  possible  of 
the  Iti^publican  voters  of  the  State.  At  the  time  of  its  organization 
the  countic\s  co!niH)sing  it  cast  a  Re])ublican  majority  of  about  16,000 
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votes.  Afoordinp  to  thf  census  of  ISfiO.  ju-st  bikt^ii.  there  were  I8,lX)0 
more  t-olorwi  voters  thnn  white  in  the  district.  The  testimony  showed 
that  fi-om  95  per  <!Ciit  to  '.'7t  per  cent  of  the  t«>lored  voters  voted  the 
Republican  tu-ket  when  permitted  to  do  so.  At  every  previous 
eleetioD  the  district,  and  each  coantv  in  it,  had  given  a  Itepublican 
majority.  ■  " 

The  minority  found  the  evidence  in^uffieient  to  sustatD  the  charge*. 
While  it  was  true  that  the  colored  voters  largely  predominated,  there 
was  no  evidence  except  estimates  and  opinions  to  show  how  the  votera 
were  divided  politieally.  There  had  afways  been  a  great  lack  of  har- 
mony among  tnc  Republicans,  and  never  less  than  two  candidates  chiini- 
ing  to  be  Republicans.  It  was  natural,  under  such  circumstanced,  that 
many  colored  voters  would  n<it  cure  to  take  part  in  the  election. 

The  best  evidence  of  tlie  vote  cast  was  the  ballots  themselves,  and 
where,  as  in  Alabama,  they  were  required  by  the  law  to  be  preserved 
for  the  expi-ess  puriH)se  of  l)eing  used  on  a  contest,  no  secondary 
evidence  should  l)e  admitted  untU  the  ballots  had  been  pixniuced  or 
their  aljsence  awounted  for.  But  if  the  secondaiy  evidence  otfered 
were  admitted,  it  would  not  lie  sufficient  in  most  caaes  to  estjiblish  the 
facts  claimed,  and  when  it  was,  it  wu8  often  impossible  to  pur^-  the 
resnit,  owing  to  the  lack  of  testimony  showing  what  votes  had  been 
included  in  the  canvass. 

The  House,  bv  a  vote  of  145  to  1  (144  not  voting),  adopt^td  the  reso- 
lution pres(mtc<t  ))y  the  majority,  and  contestant  miving  died,  the  seat 
was  declared  vacant. 

[•>  Ells.,  18-61.1 

(4)  IjOWE  vx.  Wheelek. 

J^miid;  lrr':<fid<ti'itli:K;  nifirkctlhtlloU;  HnnyiMtiTi'daiid  Uhfjul  ivttug, 
Mnjiiriti/  r'qyrt  fui-  iitnd^taut;  mlnvT'dy  I'l-purt  fnf  mmti'^Ui:      Cimtint- 

>l,lt  xrlltr'l. 

Majority  rejxirt  by  Mr.  Ha;<eltoTi;  secotid  ivport  by  Mr,  lijinney 
minority  re]X)rt  liy  Mr.  lieltzhoover. 

According  to  tlie  returnw  hs  certified  hy  the  secretary  of  state,  con- 
testee  had  a  majority  of  4H  votes,  but  it  was  conceded  that  if  iiU  the 
votes  ciist  for  contestant  had  Iweii  counti>d  he  would  have  recci\ed  a 
large  majority.  Contestant  ii.sked  that  these  votes  l>e  counted,  and  also 
that  the  returns  of  certain  precincts  lie  ivjected  for  fraud,  and  only 
votes  proved  •iliuiid'-  counted.  Contestee  claimed  that  all  the  liallots 
wliich  were  rejected  weie  properly  rejected,  and  that  many  more 
should  have  been  rejected;  that  very  manj'  votes  were  c-ast  for  con- 
testant l)V  unregistered  or  otherwise  disqualified  persons;  and  that 
fraud  had  been  committed  in  some  precincts  in  the  interest  of  (Hin- 
testant. 

The  rejected  ballots  were  liallots  containing  the  names  of  the  presi- 
dential electors  arranged  with  the  heading  "State  at  large,"  followed 
by  2  names,  and  then  thi;  headintr  ■■  District  electors,"  followed  bv  S 
names,  with  the  words  -'l-t  di-ti  in." -ad  ^^Bii^etc..  I>cfijre  the 
names.     The  statute  of  Aliil'iiin^i  l'ci.vi| 

The  tnllot  miiHt  Ivf  a  jilaiti   , 
ruling,  cliaractvn,  «r  et-.ilN.-lliHhnu'nIs  thi 
or  pnnUHl,  <ir  partly  written  miji  jiartly  pi 

whom  the  elector  iiilciKia  to  vcitc,  mid  

sen  BO  Dained  is  intfDtlfd  hy  liim 
described  is  illegal  and  inuxt  be     '  ' 
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These  ballots  were  thrown  out  by  the  elei^tion  officers  on  tho  ground 
that  the  figures  1st,  2d,  etc.,  were  such  ^"figurea^^  as  were  prohibited 
l)y  the  law,  and  rendered  the  Imllots  illegal.  This  point  was  sulistan- 
tially  abandoned  by  eontestoe,  and  was  overruled  oy  the  committee. 
If  any  sueh  lit<?ral  eonstruetion  of  the  statute  was  to  be  followed  it 
would  be  impossible  to  print  or  write  a  legal  ballot,  for  *'marks"  or 
''ehaiuc'ters,'-  in  the  litend  sense,  nmst  be  used  in  all  writing  and 
printing.  Contestee,  however,  objected  to  the  Imllots  on  the  addi- 
tional grounds  that  the  heading  "'District  electors"  designated  an 
office  unknown  to  the  laws  of  Alalmma,  and  that  the  woitis  "1st 
district,'"  '"Sd  district,-'  etc.,  were  in  violation  of  the  provision  that 
the  ballots  should  contain  only  the  names  (tf  the  candidates  and  the 
offices  to  wiiich  they  were  to  be  chosen.  These  objec^tions  were  not 
mentioned  in  the  majority  report,  but  w^^re  answered  by  Mr.  Kanney 
in  his  ''views"  separat^^ly  submitted.  The  custom  in  Alabama, 
as  in  other  Stiit(\s,  hiul  always  l)een  to  select  olectoi"s  from  each  of 
the  districts,  and  two  from  the  State  at  large,  and  there  could  be  no 
wrong  in  designating  the  districts  on  the  ballot.  The  words  ''District 
electors"  might  not  be  a  technically  correct  designation  of  the  officers 
to  })e  (elected,  but  it  expressed  the  intention  of  tne  voters.  Whatever 
the  effect  of  the  incorrect  designation  might  be  on  the  votes  for  Presi- 
dential electors,  it  was  ceitainly  not  such  extm  printing  on  the  ballots 
as  was  prohibited  by  the  statute*,  and  the  whole  ballot  could  not  be 
thrown  out. 

In  addition  to  these  votes  there  were  three  precincts  where  fraud 
was  proved.  In  each  of  them  all  the  officers  were  pailisans  of  con- 
testee. The  (evidence  of  ticket  distributors  and  others  was  introduced, 
tending  to  show  that  very  many  more  votes  were  east  for  contestant 
than  wtMc  returned  for  him,  and  then  the  individual  votei'S  were  called 
and  t(\stified  to  their  v()tl^s.  There  were  also  other  indications  of  f  mud, 
and  the  committee  therefon*,  rejected  the  returns,  and  counted  for  con- 
testant the  votes  proved  ])y  the  testimony  of  the  voters  to  have  been 
cast  for  him.  This  woul^  give  contestant  a  majority  of  193  votes, 
inde]K>ndent  of  the  6  >1  rejected  Imllots.  Contestee  sought  to  establish 
a  majority  for  himself  by  having  a  large  number  of  votes  rcjected.  He 
asked  that  all  the  ballots  similar  to  the  rejected  ballots  above  descril>ed, 
to  th(»  nuiiil)er  of  some  8,000,  l>e  rej(»cted.  This  was  overruled  on  the 
same  grounds  as  those  giv<Mi  for  counting  the  rejected  ballots.  He 
also  atUicked  many  v()t(\s  on  the  ground  of  nonresidence,  minority, 
conviction  of  crime,  etc.,  but  the  committee  found  the  proof  insufficient 
to  sustain  the.  charges.  On  the  question  of  nonregistmtion  the  com- 
ii)itt<'e  held  that  registration  was  not  a  necessary  prerequisite  for  voting 
in  Alabama,  and  that  the  tt^stimony  by  which  contestee  sought  to  estab- 
lish nonregistration  was  in  most  easels  insuffici(»nt  to  establish  the  fact. 
Th(»  constitution  of  Alabama  contained  this  provision: 

The  j^riKTal  iissi'inhly  iiuiy,  wlu'ii  nrcvssary,  provi<le  by  law  for  the  registration  <»f 
ek^ctors  through  out.  \\\v  StatV,  or  in  any  incorpomUnl  <Mty  or  town  thereof,  and  vhen 
it  in  HO  iirnrUied  no  ])ei>ion  shall  vote  at  any  electitin  unleni^  he  nhall  have  rej<i8tere<i  as 
retjuired  by  law. 

The  majority  of  the  committee  held  that  the  words  "Svhen  it  is  so 
provided"  meant  that  wh<Mi  the?  legislature  should  provide  that  a  non- 
registered  person  should  not  vote,  he  should  not  vote.  There  was  no 
such  provision  in  the  registry  law.  The  minority  held  that  the  words 
referred  to  "'  registmtion,''  and  that  the  meaning  was  that  when  the 
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lepfixttitiiro  Nhoiild  hnvf.  providod  for  registration,  no  person  should 
vote  who  wa.H  not  reffiMtcred. 

The  (ronimittce,  under  the  findings  above  ontlincd;  found  that  con- 
testant hud  a  majority  of  R47  votes  and  recommended  that  he  be  seated. 

Mr.  Kanncy,  who  agreed  to  the  conclusions  of  the  majority,  sub- 
mitte<l  a  s«parat4i  report.  He  agreed  with  the  majority  on  the 
i|uestion  of  rejected  votes  and,  as  above  noted,  ai^ued  the  question 
^<omewhat  more  fully  than  the  majority.  On  the  querttion  of  registra- 
tion, while  the  matter  was  not  free  from  doubt,  be  v/nn  inclined  to 
agree  with  the  minority  that  ix'gistration  was  a  necessnary  prerequisite 
for  voting.  Hut  there  was  no  satisfactory  evidence  that  any  voters 
voted  who  were  not  registered.  The  evidence  consisted  of  certified 
copies  of  the  poll  lists  and  what  purported  to  he  copies  of  rcgistrj' 
lists  on  file  with  the  proltatc  judges.  Witnesses  were  examined  who 
had  compared  the  list^.  and  liled  lists  of  names  which  they  said  were 
found  on  the  |X)11  lists  and  not  on  the  registry  lists.  These  witnesses 
te.>itified  very  re<-kle.ssly  and  an  examination  of  the  lists  showed  that 
very  many  of  the  persons  they  claimed  not  to  have  found  were  regis- 
tei-e<l,  hut  the  name.<<  were  spelled  in  a  slightly  different  way.  The 
copies  of  the  i-egistry  lists  m  evidence,  however,  were  very  imper- 
fect. It  was  oiilj'  necessary  to  be  registered  once,  and  nonregistra- 
tion could  onlv  1h^  shown  by  copies  of  all  the  lists  made  since  1875, 
including  the  list^  made  by  the  registrar  on  the  day  of  election  at  the 
polls.  The  copies  presented  were  not  certified  to  include  all  these 
lists  and  in  many  cases  it  was  evident  they  did  not.  Re-registration 
was  not  imperative  when  a  votei'  moved  from  one  precinct  to  another, 
so  that  even  if  the  voters  were  not  registered  at  the  poll  where  they 
voted  they  might  lie.  legal  voters.  Some  of  the  lists  had  been  lost, 
all  of  them  were  on  loose  sheets  of  paper,  instead  of  a  lH)ok  as  required 
by  law,  and  inanv  of  them  were  lacking  in  proptir  headings.  All  of 
the  copies  in  evidence  lacked  the  required  eertihcation  of  the  election 
officei-s  and,  lis  al»i>ve  mentioned,  they  were  very  imperfectly  wsrtifiod 
by  the  pi'obatc  judges, 

Mr,  Kanney  therefore  agreed  in  the  (conclusion  that  (-ontestant  was 
elected. 

The  niinoritv  held  that  contestee  was  elected  by  a  large  nmjority. 
They  disagreed  with  the  majoritv  in  their  findings  in  regard  to  many 
of  tne  minor  issues,  and  pointed  out  at  very  gitjat  length  the  incon- 
sistencies and  inaccuracies  of  the  nntiority  report.  There  were  3,028 
ballots  east  for  cotitestant  which  oiignt  to  l>c  rejected  because  of  the 
illegal  designation  of  electors  as  "  district  el(H,-tors,"  and  because  of  the 
wonis  "Fir.st  district,''  "Si^cond  district,"  etc.,  which  were  additional 
to  the  names  of  the  iHsi-sons  vote<l  for  and  the  i)fficcs  to  which  they 
wore  to  Ijc  chosen.  The  law  of  Ahibania  expressly  re(|uired  the  electors 
to  bo  elect*Hl  by  general  ticket,  so  that  there  wa.s  no  such  officer  ua  a 
"district  elector"  either  in  strict  law  or  in  fact.  The  law  of  Alalmiui 
was  unique  in  rctiuiring  ballots  to  contain  nothing  l>ut  the  names  of  the 
candi<iates  and  otfaces,  and  in  re(|uiring^^|Uabi  ilillrn<ii(l\  jirlndd  to 
be  rejected,  and  the  words  "First  (^^^^H)i.  ^vnr  ilnnroLi^  fain! 
to  the  ballot  in  Alabama,  though  uC^jQP^^^Xue-  Thtri'  « 
of  these  luillots  which  were  il!i     "  *i!f  reiisi>i 

name  of  contestant  was  printetl  .  ^^^^buld  type,  fl 

could  be  easily  read  throutrb  tlii_ 
tinguishiug  mark  within  the 
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it  was  in  fm-t  used  as  such  for  tho  purpose  of  intimidating  voters  and 
depriving  thoni  of  a  secret  ballot.  All  of  these  ballot  should  be 
rejected  and  also  the  l)allots  of  all  the  unregistered  voters.  It  was 
proved  that  at  least  1,000  of  the  unreijistered  voters  voted  for  con- 
testant. Those  should  first  l)e  deducted  from  his  votes,  and  then  the 
remainder  deducted  from  the  candidates  pro  rata^  according  to  the 
rule  laid  down  by  McCrary. 

The  proof  of  f mud  in  regard  to  the  three  precincts  where  fraud 
wsis  charged  to  have  been  committed  in  the  interest  of  eontestee  was 
wholly  insufficient,  and  most  of  the  evidence  was  inadmissible  because 
not  certified  by  the  magistrate  and  not  reduced  to  writing  in  his  pres- 
ence. There  were  two  precincts  where  fraud  was  plainly  shown  to 
have  })een  committed  in  the  interest  of  contestant,  and  the  minority 
rejected  these  precincts.  There  were  also  the  votes  of  nonresidents, 
nunors,  convicts,  etc.,  to  be  rejected.  Rejecting  all  these  votes  eon- 
testee had  a  majority  of  2,841  votes,  and  the  minority  recommended 
that  he  retain  the  seat. 

The  House,  })y  a  vote  of  148  to  3  (140  not  voting),  adopted  the  reso- 
lutions presented  by  the  majority,  and  contestant  was  seated. 

[2  Ells.,  61-103.]* 

(5)  WiTiiERsrooN  cK  Davidson. 

Oa^r  dfHinltwrtl  for  irant  of  i^vfmccutiim, 

Ilei>ort  by  Mr.  llanney. 

Th(M-e  was  no  notice  of  contest,  answer,  or  testimony  befoi-e  the 
conunittee  in  a  regular  way.  Cont4»stant  made  affidavit  that  ho  had 
eninloved  an  attonu^y  to  conduct  the  conte^st,  but  that  the  attorney 
had  b(?tniyed  his  trust,  and  refused  to  deliver  to  contestant  or  to  the 
committee  the  notic(>  of  contest  or  the  answer.  He  further  alleged 
that  he  had  not  taken  testimony  l)ecause  of  a  condition  of  intimidation 
in  the  district  ^vhich  rendered  it  unsafe  for  witnesses  to  testify.  Con- 
testee  deni(*d  all  these  charg(\s  and  furnished  the  committee  with 
copies  of  th(^  notice  of  contest  and  answer.  The  notice  was  too  vague 
to  l»e  gO(Kl,  but  thei'c  was  a  •"  rei)lication  "  which  was  more  specific. 

The  committee  were  of  tht^  opinion  that  the  failure  of  contestant  to 
prosecute  his  case  was  due  to  the  causes  alleged,  but  could  see  no  way 
of  investigjiting  the  case  further  unless  the  House  chose  to  institute  an 
ind<*pendent  investigation. 

Contestant  was  permitted  to  withdraw  his  papers  without  prejudice. 

[2  Ells.,  163-1 71. J 

(H)  BisBEE  y%*f.  Fin  LEY. 

Fraud;  hi(Ilot-htt,r  stujfin<f :  lUr/fal  t'otea :  rrregul<ir!tles.  Majority 
vvpitrt for  cimti:i<t(wt ;  numtrliy  report ftr  contefitee.     Contestant  seaiea. 

Majority  report  by  Mr.  Kanney;  minority  report  by  Mr.  Boltzhoover, 
According  to  the  returns  as  certified  to  the  secretary  of  state,  eon- 
testee receiyod  a  majority  of  1,152  votes.  Contestant  sought  to  over- 
come this  majority  by  haying  counted  for  himself  votes  which  were 
offered  for  him  f)y  legiil  yoteis  and  illegally  rejected;  by  having 
deducted  f I'om  eontestee  the  votes  of  a  num}>er  of  foreign-born  electors 
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who  did  Hot  present  their  naturalization  papers  when  they  voted,  and 
by  having  the  votes  of  a  number  of  precincts  rejected  for  fraud  and 
only  the  votes  proved  aliuTide  counted,  or,  where  it  was  possible, 
con-ecting  the  returns. 

The  committee  added  to  the  vote  of  contestant  the  votes  illegally 
rejected,  and  deducted  from  contestee  the  votes  of  foreign-bom  per- 
sons received  without  the  presentation  of  naturalization  papers.  On 
this  point  the  committee  said: 

It  m  a  fundamental  iirinciple  as  firmly  estabiished  ae  any  rule  of  law  that  votes 
mxmt  be  nurt  as  the  law  directs,  a,aA  if  the  law  requires  tbe  voter  to  produce  certain 
specified  evidence  of  that  rit;ht  before  he  can  cast  hia  vote,  and  be  fails  to  produce 
that  evidence,  such  vote,  if  ca8t,  is  ill^nl  and  void.  *  *  *  The  prinuiple  must 
likewise  b«  uiaintained  that  the  production  of  this  evidence  at  the  trial  will  not 
change  the  legal  status  of  the  voter  and  thus  make  these  vot«e  in  anestion  legal 
votes.  Sui-h  a  decision  would  be  at  variance  with  the  well-eslablishea  principle  of 
law  which  forbids  the  making  of  an  act  valid  at  a  subAequent  period  which  at  the 
time  of  its  commission  was  void  because  prohibited  by  law.  •  •  •  The  principle 
Ih  self-evident.  Voting  is  asin^leacf  commanded  to  be  performed  within  ajmrticular 
little,  on  a  particular  day,  and  in  conformity  with  law:  there  can  not,  therefore,  be 
lid  


have  l>een  furnished,  but  whether  such  evidence  was  furnished.  If  they  did  not  pro- 
duce it,  the  E^upreme  law  prohibited  their  voting,  and  an  act  prohibited  by  law  can 
not  l)e  valid. 

In  Alachua  County  the  returns  of  three  precincts  were  shown  to  1)6 
fraudulent.  In  each  of  these  precincts  there  were  irregularities  and 
violations  of  the  law,  in  one  case  .sufficient  of  themselves  to  cast  strong 
suspicion  on  the  returns.  In  each  precinct,  also,  very  many  more  voters 
te»tilied  that  they  voted  for  contestant  than  were  returned  for  him. 
The  committee  i-ejected  the  returns  and  counted  the  votes  proved 
all  unde. 

In  Madison  County  contestant  charged  that  the  Imllot  boxes  were 
(<yBtcniaticftlly  stuflcd,  thereby  creating  an  cxcea-i  of  ballots  in  the 
boxes.  This  excess  wjim  drawn  out,  under  the  Florida  law,  before  the 
votes  wore  counted,  and  as  the  Republican  and  Democratic  tickets 
could  easily  be  distinguished  by  the  touch,  substantial I3'  all  the  ballots 
drawn  out  were  Republican  ballots,  while  the  ballots  fraudulently 
placed  in  the  boxes  were  Democratic  ballots.  Contestant  proved  these 
lact-s,  and  also  the  iiumla-'r  of  votes  drawn  out  in  each  poll.  He  also 
attempted  to  call  the  Individual  voters  as  witnesses  to  prove  his  own 
vote,  but  on  the  first  day  he  began  taking  this  sort  of  to^timonv  a  riot 
was  sbirtiHl  by  the  friends  of  contestee,  and  one  voter  was  killed.  The 
officer  Ix^forc  whom  the  testimony  was  being  taken  and  the  attorneys 
for  coiite.-ptaiit  were  compelled  to  flee  for  their  lives,  and  though 
contestant  made  si-vei-al  attempts  to  get  the  testimony  taken,  the  con- 
dition of  affairs  was  such  that  it  was  impossible.  Under  these  cir- 
cumsfatnces  the  <-ommittee  did  not  reject  the  returns,  but  corrected 
them  as  well  as  possible.  Deducting  from  contestee  the  excessive  bal- 
lots evidently  .stuffed  into  the  boxes  for  him,  and  adding  to  contestant 
the  ballots  of  which  he  was  deprived  in  drawing  out  the  ballots,  the 
majority  of  contestant  in  the  county  was  increased|ljaa||||j^^4:-lt>. 

Under  the  laws  of  Florida  no  person  "'  not  da|"~  "  '' 

to  law "  had  a  right  to  vote.     In  Breva 
regi.stnition.     In  some  of  the  precincf.s  there  1! 
to  be  a  registry,  and  in  other  precincts  there  wfln 
H.  Doc.  510 24 
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lists  on  loose  sheets  of  paper  instead  of  in  a  "  well-bound  book,"  as 
required  by  law.  The  committee  rejec*tcd  the  whole  vote  of  this 
county. 

A  return  in  Hamilton  County  was  rejected  because  the  supporters 
of  contestee  furnished  the  colored  voters  with  drink,  and  then  forced 
them  whilo  intoxicated  to  vote  for  contestee;  because  of  rioting  at  the 
polls  which  the  United  States  marshal  could  not  stop,  and  because  of 
the  fraudulent  reception  of  known  illegal  votes  by  the  election  officers. 
A  return  in  Omnffe  County  was  rejected  because  not  signed.  Charges 
of  fraud  were  made  against  certain  other  precincts,  but  the  committee 
found  the  evidence  inconclusive.  Ck)unting  the  votes  according  to  the 
findings  above  indicated  contestant  had  a  majority  of  645  votes. 

A  portion  of  the  testimony  of  contestant  was  taken  after  the  expira- 
tion of  the  first  forty  days,  aiid  some  that  was  taken  during  the  ten 
days  allowed  for  rebuttid  was  claimed  not  to  l)e  rebuttal  testimony. 
The  committ<>e  found  that  contestant  had  begun  taking  certain  testi- 
mony a  reasonable  time  before  the  expiration  of  his  time,  but  had  been 
prevented  from  finishing  it  by  long  cross-examinations  on  the  part  of 
contestee,  evidently  maoe  for  the  purpose  of  delay.  After  the  forty 
days  had  expired  contestant  contmued  to  take  the  testimony  until  it 
was  finished.  Contestee  could  have  cross-examined  it,  he  had  ample 
opjK)rtunity  to  contradict  it,  and  the  taking  of  his  own  testimony  was 
not  interfered  with  because  he.  did  not  commence  taking  testimony 
until  some  time  after  contestant  had  creased.  The  committee  consid- 
ered all  this  testimony. 

The  minority  n^ported  'for  contestee.  The  irregularities  at  the 
three*  polls  complained  of  in  Alachua  County  were  not  sufficient  to 
vitiate  the  returns  or  show  fraud,  and  the  testimony  of  the  individual 
voters  was  unsatjsfactory  on  account  of  their  ignorance.  They  did 
not  know  for  whom  they  had  voted,  and  if  they  end  they  might  not  be 
willing  to  testify  that  thoy  had  not  voted  their  regular  party  ticket 
The  weight  of  the  evidence  showed  that  there  was  a  registration  in 
Brevard  County,  and  that  the  lists  were  delivered  to  the  election  offi- 
<'ers  in  all  the  polls  but  one.  There  was  not  sufficient  evidence  to 
justify  counting  the  122  votes  alleged  to  have  been  illegally  rejected 
m  Marion  Countv. 

It  is  very  plain  that,  havinp  \)een  reject^!,  under  the  law  they  can  not  be  counted 
unless  earli  voter  has  a(lduce<l  in  the  contest  the  same  proof  in  every  respect  which 
would  have  entitled  him  to  vote  at  the  polls  on  the  day  of  election. 

This  had  not  been  done.  The  charges  made  against  Nassau  and 
Bradford  counties  were  different  from  those  included  in  the  notice  of 
contest,  and  could  not  be  considered.  In  Orange  County  there  appeared 
to  hav<*  hecni  no  notices  U)  take  testimony  served  on  contestee,  and  the 
testimony  could  not  therefore  he  consid(»red.  In  Madison  County  the 
charge  that  two  precincts  had  t)een  unlawfully  rejected  by  the  can- 
vassers could  not  he  considen^d,  because  not  made  in  the  notice  of  con- 
test. The  strange  proposition  of  contestant  to  ''correct"  the  alleged 
fraudulent  n^iirns  of  this  countv  could  not  be  seriously  considered. 
If  the  returns  were  fraudulent,  they  were  not  evidence  of  anything, 
and  must  ])e  rejected,  which  would  increase  the  majority  of  contestee; 
if  they  were  not  fraudulent,  they  should  he  counted  as  made.  The 
foreign-born  voters  who  did  not  produci*  their  naturalization  certifi- 
cates at  the  polls  nuist  be  presum(?d  to  have  been,  nevertheless,  legal 
voters,  and  under  the  rule  adopted  l)y  the  House  in  the  case  of  Curtin 
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VS.  Yocum  these  votes  could  not  be  rejected  without  proof  of  actual 
disquaHlication.  All  the  testimony  taken  by  contestant  during  the 
contesteeV  time,  or  tuken  in  rebuttal  in  counties  where  contestee  had 
taken  no  testimony  and  where  there  was  consequently  nothing  to 
rebut,  ought  to  be  rejected;  but  the  minority  had  examined  most  of  it 
and  found  that  if  considered  it  would  not  alter  the  result. 

The  minority  found  that,  conceding  to  contestant  everything  that  in 
anv  possible  view  of  the  ca.so  rould  be  claimed  for  him,  contestee  had 
still  a  majority  of  at  least  31ti  votes,  and  they  recommended  that  he 
retain  the  seat. 

The  House,  by  a  vote  of  lil  to  9  (141  not  voting),  adopted  the  reso- 
lutions presented  by  the  majority,  and  Mr.  Bisbec  waa  sworn  in. 

[2  ElTis,  172-'243.J 

(7)  Cook  os.  Cutts. 

Illegal  votnn.  Majority  report  for  amtestani;  ininarity  report  for 
ct/ntestee.     Ct/ntentaut  woted. 

Majority  report  by  Mr.  lioltzhoover;  first  minority  report  by  Mr. 
Thompson;  second  minority  report  by  Mr.  Kanney. 

According  to  the  returns  an  canvassed  contestee  had  a  majority  of 
101  votes,  but  there  were  two  precincta  rejected  by  a  county  canvass- 
ing board  which  should  have  oecn  counted.  This  would  reduce  the 
majority  of  contestee  to  !)  votes. 

Each  party  charged  a  number  of  miscollaneou.s  illegal  votes,  and  the 
report*  contain  detailed  discussions  of  the  evidence  in  regard  to  them, 
but  the  princiiMl  issue,  and  the  one  on  which  the  case  turned,  was  the 
chaise  that  33  illegal  votes  were  cast  for  contestee  by  colored  laborers 
in  the  Mucfaikinock  coal  mines  who  had  not  been  in  the  State  six 
months.  It  appears  that  these  coal  mines  had  been  newly  opened,  and 
that  lai^e  numbers  of  negro  lal)oror.s  had  been  imjwrted  from  Virginia 
to  work  them.  These  laborers  came  in  several  parties,  the  first  com- 
ing in  March  and  the  last  in  October,  1880.  'Ine  chief  controverey 
wa-s  in  regard  to  the  date  of  the  arrival  of  the  third  party,  known  as 
the  "May  party."  Contestant  claimed  that  it  arrived  May  15,  con- 
testee that  it  arrived  May  1.  If  the  date  was  later  than  May  1,  those 
who  came  in  it  would  not  have  acquired  the  six  months  residence  nec- 
essary to  give  them  the  right  to  vote.  From  the  evidence  of  the  man 
who  went  to  Vii^inia  after  these  laborers,  corroborated  by  the  dates 
of  letters  written  by  him,  and  the  testimony  of  railway  officials,  the 
committee  found  it  to  be  conclusively  shown  that  this  party  arrived 
May  15.  There  were  several  men  who  were  shown  by  tne  poll  books 
to  have  voted,  and  who  must  have  come  with  the  May  party.  Major 
Shumate,  the  man  who  brought  them  from  Virginia,  testined  to  this 
fact,  and  on  the  coal  mine  roster  or  pay  roll  the  names  of  these  men 
appeared  for  the  first  time  in  the  accounts  for  the  month  of  May.  A 
number  of  others,  making,  with  those  of  the  May  party,  23  in  all,  were 
shown  to  have  come  with  parties  later  than  the  May  party.  An 
attempt  was  made  to  prove  for  whom  these  voters  voted  by  their  own 
testimony,  but  most  oi  them  could  not  be  found  (the  coal  iihui'.'^  li;n  ■■■■- 
closed)  and  those  who  were  found  refused  to  testify  on  this  a 
it  was  shown  by  circumstantial  evidence  that  they  wM" 
They  were  bi'ought  to  the  polls  in  wagons  furnisher 
Bepublicans;  they  were  shouting  forcontestee;  thejn' 
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lican  tickotM  by  Republicans,  and  went  immediately  to  the  polls  and 
voted.  The  eommittee  therefore  deducted  all  their  voters  from  con- 
testee,  which  jriive  contestant  a  majority.  This  majority  would  be 
increased  by  the  decision  of  the  other  questions  in  the  case,  and  the 
committt^e  therefore  recommended  resolutions  declaring  contestant 
entitled  to  the  seat. 

A  minority  of  the  committee  reported  for  contestee.  The  evidence 
of  Major  Shumate  was  v<*ry  unsatisfactor}-.  He  was  impeached  by  a 
large  number  of  witnesses,  and  his  testimony  was  based  on  his  memory 
alone.  His  cross-examination  showed  that  he  did  not  have  a  remark- 
al>le  memory,  and  yet  no  one  could  have  truthfullv  testified  to  remeni- 
Ix^ring  so  many  facts  in  regard  to  so  manv  ditferent  persons,  with 
whom  he  had  no  intimate  acquaintance,  without  a  most  phenomenal 
memory.  The  roster  of  th(^  coal  company  was  so  kept  as  not  to  be 
satisfactory  evidence.  It  contained  no  dates,  and  Snumate  himself 
testified  that  he  could  use  it  only  "'by  association."  Instances  were 
shown  in  which  the  names  of  persons  who  came  with  the  Oarlier  par- 
ties appeared  in  the  book  after  those  of  persons  who  c^me  with  the 
later  parties. 

It  wjis  probable  from  all  the  testimony  that  a  imrty  came  on  May 
15,  but  a  number  of  persons,  said  to  have  come  with  the  May  party, 
tc»stitied  positively  that  thvy  came  on  May  1,  fixing  the  date  in  each 
case  by  some  circumstanct*  of  known  date,  and  the}'  were  corroborated 
l)v  a  number  of  disinterested  witnesses.  There  w^ere  also  other  cir- 
cumstanc(»s  creatiniif  a  direct  conflict  of  testimonv  which  could  onlv  be 
reconciled  by  the  assumption  that  there  were  two  May  jmities,  one  of 
which  earner  on  Ma\-  1.  But  all  the  voters  objected  to  as  telonging  to 
the  May  i)arty  might  be  held  to  havt*  vot<?d  illegally  and  their  voters 
b(^  deducted  from,  contestee  (though  t\w  evidence  that  they  voted  for 
him  was  far  from  satisfactoiy)  witliout  overcoming  his  majority.  The 
onlv  evidence  in  rci^ard  to  the  remainder  of  the  twentv-three,  who  were 
claiuKKl  to  have  come  after  Mav  15,  was  the  uncorrobonited  testimonv 
of  8humat(»,  and  this,  for  the  n^asons  indicated  alK)ve,  was  insufiicient. 

The  minority  held  that  the  majority  of  cont(»stee  W(mld  be  increased 
by  the  deduction  of  the  misc(»llan(»ous  illegal  votes  not  included  in  the 
above*  class,  and  r(»commended  resolutions  declaring  contestee  elected. 

Mr.  Kaniiev  agieed  with  the*  minority  and  discussed  the  sjune  i)oint8 
somewhat  mon*  elaboi-ati^ly.  His  arguments,  so  far  as  necessary,  are 
included  in  the  above  account. 

The  Hous(\  by  a  vote  of  154  to  81.  ado])te(l  the  resolutions  presented 
bv  th(»  majority  and  contestant  was  sworn  in. 
*L-^  Ells.,  243-283. J 

(s)  Smith  rs.  RonKUTsoN. 


This  case  was  dismissed  because  of  the  failure  of  contestant  to  take 
testimonv  and  pros(H'ute  his  case  accoixling  to  law. 
|2  Ells.,  284.J 

(!>)  Anderson  rs,  Kkkd. 

lirihcriij  iHc(j(il  rotts.     lie  port  for  amieMec;  amtestee  retained  the 
se^it. 

Report  by  ^Vlr.  Ilazi^lton. 

Contestee  had  a  majoi'ity  of  123  votcss.     There  was  evidence  that 
one  man  was  bribed  to  vote  the  R(»publican  ticket,  and  some  evidence 
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tending  to  show  that  nix  others  were  bribed,  but  "  no  suggestion  or 
intimation  is  made  of  any  complicity,  or  even  knowledge,  on  the  part 
of  the  sitting  member."  Votes  were  alleged  to  have  been  received 
for  contestee  which  should  have  been  rejected  and  rejected  for  contest- 
ant which  should  have  been  received,  but  the  evidence  in  regard  to 
these  was  conflicting.  Each  of  these  cases  had  been  passed  on  by  the 
selectmen  of  the  towns,  who  had  much  better  opportunity  than  the 
committee  to  know  all  the  facts,  and  the  committee  did  not  feel 
authorized  to  reverse  their  decision  upon  merely  conflicting  testimony. 
There  was  also  some  testimony  in  regard  to  vague  rumors  that  *'  men 
would  lose  their  jobs''  if  they  did  not  vote  as  their  superiors  wished, 
but  the  committee  found  that  such  reports  ''hardly  constitute  such  an 
overthrow  of  men's  wills  and  determinations  as  can  be  taken  notice  of 
b}^  the  law." 

The  committee  unanimously  reported  in  favor  of  contestee,  and  the 
House  agreed  without  division. 

[2  Ells.,  284-286.] 

(10)  Buchanan  vs.  Manning. 

Fravd;  intimidat'am ;  Ulegul  r Section  of  votes,'  conspiracy . 
Majority  report  far  contestee;  minor ity  report  to  vacate  seat.  Con- 
testee retained  the  seat. 

Majority  report  by  Mr.  Calkins;  minority  report  by  Mr.  Thompson. 

According  to  the  returns  contestee  had  a  pmmlity  of  5,269  votes. 
Contestant  charged  a  general  conspiracy  to  carry  the  election  by  fraud, 
and  that,  as  a  result  of  this  conspiracy,  the  Republican  party  was 
r(»fused  representation  on  election  and  canvassing  boards,  or  illiterate 
Republicans  were  appointed  in  pretended  compliance  with  the  law; 
polling  places  were  rc^noved  to  remote  and  inaccessible  pWes  without 
notice;  ([ualilied  voters  were  refused  registration,  or,  being  registered, 
were  refused  the  right  to  vote;  United  States  supervisors  were 
excluded  from  the  polls;  ballot  boxes  were  stuffed,  and  voters  were 
intimidated  by  threats  and  violence.  All  these  allegations  were  very 
vaguely  and  generally  made  in  the  notice  of  contest,  there  being  no 
speciflcation  of  the  particular  precincts  where  the  fmuds  occurred,  of 
tne  number  of  votes  afl'ected,  or  the  persons  by  whom  the  frauds  were 
committed,  or  any  alle^ition  that  the  result  of  the  whole  election  was 
changed  by  these  frauds.  The  committee  found  that  all  the  allega- 
tions were  clearlv  insufficient  under  the  law. 

We  prefer,  however,  not  to  rest  our  decision  of  this  case  upon  the  suflScieney  of 
the  pleadings,  for  if  the  testimony  taken  in  the  case  develops  the  fact  that  the  sit- 
tinj^  member  was  not  elected,  it  would  be  our  duty  to  so  report,  although  the  con- 
testant might  not  l>e  entitled  to  his  seat,  having  failed  to  comply  with  the  law  with 
respect  to  the  sutticic^ncy  of  his  notice. 

The  committee  gave  an  abstract  of  the  testimony  of  the  United  States 
supervisors  in  the  various  precincts,  showing   instances  of  all  the 
classes  of  wrong  complained  of.     These  supervisors,  from  their  posi- 
tions, nmst  have  known  and  been  able  to  testify  to  all  the  frauds 
committed.     Whenever  it  appeared  that  the  supervisors  were  excluded 
from  the  polls  or  th(»  count,  or  that  the  ballot  box  was  stuffed,  or 
violence  and  intimidation  resorted  to  to  controlthe  election,  the  con 
mittee  rejected  the  polls.     Eight  boxes  were  thus  rejected,  making 
net  reduction  of  about  500  votes  in  the  majority  of  contestee.     It  wi 
charged  that  these  frauds  were  parts  of  a  general  conspi^acy^  but  tl 
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('(Hiiinittro  found  tilt'  cvidtMK'o  t(K>  va<ru<'  and  inferoiitiul  to  cstabliesh 
this  fiirt. 

Your  <'<miinitt4'('  Imvi*  in>t  lionitattnl  to  wcommond  to  the  House  the  throwing  out 
of  ull  the  iMtxi'H  when*  fruiuls,  intiiiiidutioii,  or  hallot-}M»x  Rtuffing  have  been  pn>ven, 
l>iit  it  would  Ik'  unsafe  to  aH^^uinc  from  the  t(*Htiin<iny  in  thiu  cai«e  tliat  other  frauds 
liad  Ufu  (tMiiiiiitttHl  by  tht»  fUvtioii  r>trKt'rH,  not  HiHH.'tiiically  shown  or  proven  in  any 
tun^ibU'  or  definite  nuunxT. 

It  was  evident  tliat  ('()nt<*stant  had  boon  deprived  of  votes  b\'  the 
arbitmrv  rofusjil  of  ro|ristrv  to  qualitied  votc^i-s  and  by  the  unauthorized 
i'han^c»s  of  [)olliiio'  ])hu"os  just  brforo  the  election,  but  there  was  no 
specific  <'videnr(»  on  which  d(»ductions  could  1m?  made.  The  appoint- 
ment of  illiterate  pi'isons  to  repnvscnt  contestant'8  party  was  strongly 
condcMuncd,  and  if  it  wvw  not  for  the  countenictint^T  effect  of  the  Uniteii 
States  supervisors  law  th(»  committee  would  have  lx*en  inclined  to 
api»ly  som(»  (roriectiv(».  The  n^fusal  of  representation  on  the  various 
hoards  to  contestant's  partv  mijifht  he  a  fact  forming  a  link  in  a  chain 
of  (»vi(len(H^  to  show  conspiracy,  hut  the  evidence  in  this  t^ase  did  not 
(»stahlish  such  a  conspimcy. 

The  majority  (Messrs.  Calkins.  Ilazelton,  Wait,  Miller,  Beltzhoover, 
Alherton,  Moulton,  and  Davis)  finding  that  contestee's  returned 
majority  was  not  overcom<»  hy  the  evidence,  reconnnended  that  '^con- 
t(»stant  have  leave  to  withdraw  his  i^jiers  without  prejudice.'" 

A  minority  favored  (hM-laring  the  election  void.  (The  minority 
rej[)ort  was  signed  hy  the  n^maining  7  mem))ers  of  the  committee. 
\\  hen  the  case  was  voted  on  in  th(»  connnittee  a  majoritj'  of  the  mem- 
Ikm's  j)res(Mit  voted  for  tli(»  resolution  to  declare  the  seat  vamnt,  but 
a  nnijority  of  th(»  whole  committee  sigm»d  the  rei)ort  for  contestoe.) 

Th(»  conclusions  of  the  minority  were  largely  based  on  the  proof  of 
conspiracy,  it  was  shown  by  the  census  that  there  was  a  majority  of 
some  *JJ)(M)  colored  votcM's  in  the  district.  At  this  election  the  colored 
voters  were  practically  solid  for  cont<'stant,  while  the  white  votei*s 
were  divided  between  (•t>nte^tee  and  1 1 h»  ( JrecMi back  candidate.  The 
party  of  contestee  was  in  a  mitinrit;/  in  the  district  of  some  5,(.>00 
or(),(MM)  votes.  The  fact  that  under  such  circumstances  contestee  was 
rc'turned  as  receiving  a  maj(M"ity  of  hrli^^  votes  *"at  <mce  throws  suspi- 
<*ion  on  the  fainu'ss  of  the  count,  and  when  the  whole  of  the  election 
machinery  was  in  tin*  hands  of  contest<'e\s  friends  the  burden  of  show- 
ing the*  faiiinws  of  tile  count  shoidd  be  u])on  him  when  a  reasonable 
(h)ul)t  of  fairiK^ss  has  }>een  establisiied  by  the  proof.'' 

On  the  evidence  in  this  case  the  minoritv  found  the  followinsf  indi- 
cations  of  fraudulent  (■ons]>ii-acv: 

( I)  The  action  of  the  irovornnr  an«l  Stati*  board:  thoir  n^fusal  to  allow  the  opposi- 
ti<»!i  partv  to  iiann"  any  «»f  tln^  vh'ftioii  (M)inini^si<)iU'i>?;  i2)  tlit^  Hanio  action  on  the 
part,  oi  th«'  rnimty  conirnissinnci-s  in  a]»poiiitin^'  tlir  prooinrt  in8|x»<rtor8;  (S)  the 
ap|M>iiit.UHMit  of  ('<)rrupt  ami  illiterate  ollicers;  {A)  tlu*  systematic  adjournments  of 
the  elect  inn  without  sutliciem  caii>e;  (o)  the  premature  cioHinjr  t»f  the  registration 
lMM.)ks  and  refusal  to  reirister  K«|)n)»lican  vntei-s,  tin*  erasing  of  names  of  Republican 
votiM's  already  registered,  ami  the  I'oi-trery  of  poll  honks;  ((>)  tlie  failure  to  opt'nli^ 
count  the  vote  at  tiie  cl(>>in;:  of  the  polls;  (7)  the  chanixinjr  of  iK)llin^  places;  (8) 
the  ahantlonment  of  hallot  boxes  duriiii:  adjournment,  and  of  their  carry  in  jr  off  to 
privati' hous4's  durinjj:  a<ljnurnment:  the  interfereni-e  with  and  exelusion  of  United 
States  supervisoi-s;  (i»)  tlie  fait  that  tliese  practices  wen*  in  counties  having  lai^ 
Uepublican  maj(trities  are  (ron<*h.isive  e\idence  of  a  c<>nspiracy  to  defraud. 

The  specitic  proof  of  fraud  or  >uspicious  cin-umstances  in  the  con- 
du<'t  or  appointment  of  idection  olUcers  recpiired  the  rejection  of 
tiie  voti\s  of  thiity-four  precincts,  casting  tin  aggregjite  vote  of  11,715, 
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and  there  were  strong  reasons  for  the  rejection  of  man j  other  precincts 
and  one  whole  county.  This  was  sufficient  to  set  aside  the  election; 
and — 

there  beini?  a  consijiracy  to  defrand,  there  being  proof  of  fraud  at  a  number  of 
precincts,  and  the  illiterate  inspectors  leaving  the  door  open  to  unlimited  fraud, 
and  there  being  no  proof  by  contestee  of  good  faith  in  the  election,  it  must  be  set 
aside. 

The  minority  therefore  recommended  resolutions  declaring  neither 
party  elected.   . 

The  House  agreed  without  division  to  the  resolution  presented  by 
the  majority,  and  contestee  retained  the  seat. 

[2  EUs.,  287-338.] 

(11)  Lynch  vs.  Chalmers. 

Fra/ad^  irregularities^  disfAnguishvng  ma/rks.  Majority  report  for 
contestant;  minority  report  for  contestee.     Contestant  seated. 

Majority  report  by  Mr.  Calkins;  minority  report  by  Mr.  Atherton. 

Contestant  received  a  majority  of  the  votes  cast,  but  contestee 
received  a  majority  according  to  the  returns  of  the  county  commis- 
sioners. This  difference  was  brought  about  by  the  action  of  the  county 
commissioners  in  throwing  out  a  large  number  of  precincts  for  various 
irregularities  and  a  large  number  of  ballots  cast  m  other  precincts  on 
the  ground  that  thev  were  marked  in  violation  of  the  statute.  Con- 
testant asked  that  all  these  votes  h^  restored  to  him,  and  also  attacked 
a  number  of  precincts  for  fraud.     The  committee  found  fraud  in  one 

Srecinct  where  its  ejcistence  does  not  seem  to  have  been  seriously 
enied,  but  otherwise  the  case  was  decided  without  reference  to  the 
charges  of  fraud. 

There  had  been  some  preliminary  proceedings  in  the  courts  of  Mis- 
sissippi affecting  this  case.  The  district  attorney  of  Tunica  County 
applied  to  the  circuit  court  of  that  county  for  a  writ  of  mandanwis  to 
compel  the  election  commissioners  to  reassemble  and  reject  506  ballots 
which  had  been  counted  for  contestant,  and  which  were  claimed  to 
have  contained  illegal  distinguishing  marks.  The  marks  complained 
of  on  these  ballots,  and  all  the  other  ballots  in  question  in  this  case, 
were  printer's  dashes  (made  thus: o ,  or  thus:  ),  separa- 
ting the  names  of  the  candidates  for  President  and  Vice-President 
from  those  of  the  candidates  for  Presidential  electors,  and  these  from 
the  name  of  the  candidate  for  Congress.  The  supreme  court  of  the 
State,  on  appeal  from  the  circuit  court,  refused  to  grant  the  writ  of 
mnndamiLS.,  on  the  ground  that  the  election  commissioners  were  func- 
tus officio  and  could  not  be  compelled  to  reassemble,  but  also  decided 
that  the  election  commissioners  had  authority  to  reject  illeral  ballots, 
and  that  the  ballots  in  question  were  illegal.  If  tnis  should  be  taken 
as  a  decision  of  the  question  binding  on  Congress  it  would  be  decisive 
of  the  case  in  favor  of  contestee,  as  a  majority  could  not  be  shown 
for  contestant  without  counting  these  ballots.  It  was  strongly  con- 
tended that  a  decision  of  the  supreme  court  of  a  State,  construing  a 
Sta{^  statute,  was  binding  on  Congress,  but  the  committee  held  that 
this  was  too  broad  an  assertion.  The  committee  discussed  this  ques- 
tion as  follows: 

"  It  is  tnie  that  where  a  decision  or  line  of  decisions  has  been  made  by  the  judici- 
ary of  the  States,  and  those  decisions  have  become  a  '  rule  of  property/  the  FedenJ 
judiciary  will  follow  them.    Not  to  do  so  would  continually  place  titles  to  proper^ 
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in  jeopardy,  and  disturb  all  business  transactions.  *  *  *  There  is  still  another 
reaK)n  why  Congress  should  not  be  bound  by  the  decisions  of  State  tribunals  with 
regard  to  election  laws,  unless  such  decisions  are  founded  upon  sound  principles,  and 
comport  with  rea4<on  and  justice,  which  does  not  apply  to  tne  Federal  judiciary,  and 
it  is  this:  Every  State  election  law  is  by  the  Constitution  made  a  Federal  law  where 
C'ongresa  has  failed  to  enact  laws  on  the  subjei^t,  and  is  adopted  by  CongresB  for  the 

Eiiri>o8e  of  the  election  of  its  own  members.  To  say  that  Congress  shall  be  absolutely 
onnd  by  State  adjudications  on  the  subject  of  the  election  of  its  own  members  is 
subversive  of  the  constitutional  provision  that  each  House  shall  be  the  jud^  of  the 
election,  (}ualifications,  and  returns  of  its  ovm  members,  and  is  likewise  inimical  to 
the  Hounde8tj>rinciples  of  national  unity.  We  can  not  safely  say  that  it  is  simply  the 
duty  of  this  House  to  register  the  decrees  of  State  officials  relative  to  the  election  of 
its  own  members.  The  foundation  of  this  contention  is  that  if  the  Congress  of  the 
United  States  fails  to  enact  election  laws,  and  makes  use  of  State  laws  for  its  pur- 
pose**,  it  adopts  not  only  the  laws  thus  enacted  but  the  ju<iicial  construction  of  them 
i>y  the  State  courts  as  well.  We  do  not  agree  that  this  is  t^e  rule  except  as  it  may 
a|)plv  to  a  *  positive  statute  of  the  State,  and  the  construction  thereof,  adopted  by 
the  local  tribunals,  and  t^)  rights  and  titles  to  things  having  a  permanent  locality, 
such  as  the  rights  and  titles  to  real  estate,  and  other  matters  immovable  and  intra- 
territr^>rial  in  their  nature  and  character.*  (Swift ?•«.  Tyson,  16  Peters,  1-18.)  As  to 
matters  not  local  in  their  nature,  the  Supreme  Court  of  the  United  States  haa  uni- 
fonnly  held  that  the  decisions  of  the  State  courts  were  not  binding  upon  it. 

p]lection  laws  are,  or  niav  become,  vital  to  the  existence  and  stability  of  the  House 
of  ReprcscntativeH,  and  toliold  it  must  shut  itself  up  in  the  narrow  limits  of  investi- 
gating solely  the  question  as  to  whether  an  election  has  l)een  conducted  acconiing  to 
State  lawsa^  interpreted  bv  its  own  judiciary  would  be  to  yield  at  least  a  part  of  that 
pnTogative  conferred  by  the  Constitution  exclusively  on  the  House  itself. 

It  inav  l>e  ntated  generally  that  the  House  of  Representatives  will,  as  a  general  rule, 
follow  the  interpr(»tation  given  to  a  State  law  regulating  a  Congressional  election  by 
the  Huprenie  court  of  a  State,  where  decisioub  have  l)een  continued  and  unifonn  in 
siuh  a  way  and  for  such  time  as  to  Ix^come  the  fixe<i  and  settled  law  of  a  State.  The 
processes  of  deterinining  the  election  and  all  queiitions  relating  to  the  honesty  and 
hnnti  fifhs  of  ascertaining  who  receive<l  the  highest  number  of  legal  votes  must  of 
necessity  forever  reside  exclusively  in  the  House. 

Whert^  <lerisions  have  been  ma(fe  for  a  sufficient  length  of  time  by  State  tribunals 
const  rninjr  election  laws  so  that  it  nmv  Ix?  i)resumed  that  the  people  of  the  State  knew 
what  surh  interpretations  were  would  furnish  another  good  reason  why  Congress 
shonl<l  adopt  them  in  Congressional  (Section  ca.'^es.  Hut  this  reason  would  l)e  of  little 
weight  when  the  election  ha<l  l^'cn  heM  in  good  faith  })efore  such  judicial  construc- 
tion had  l>een  made,  and  where  there  was  a  conflict  of  ojnnion  respecting  the  true 
interpretation  of  a  statute  for  the  first  time  on  trial.     *    *    * 

It  nee<|,  however,  hardlv  Ik'  added  that  a  line  of  carefullv  considered  cases  in  the 
States,  in  which  such  courts  have  undoubted  juristliction,  so  far  as  they  would  apply 
in  ])rinciple,  would  jro  a  long  way  toward  settling  a  disput^Ml  |K>int  of  construction  in 
any  State  election  law.  In  fact,  it  may  1k'  said  that  it  would  probably  be  the  duty 
of  Conj^'ress  to  follow  the  settled  doctrine  thus  established. 

Still  another  ivitson  why  th(»  House  should  feel  free  to  disregard  this 
diM'ision  wus  that  on  tho  points  at  issue  before  th(»  House  it  was,  strictly 
speak i no-,  a  mere  f//>ifrr  did h in.  Thes(»  points  were  not  necessarily 
involved  in  thed<H'ision  of  the  case,  and  the  court  expn^ssly  disclaimed 
jurisdiction  of  thcMU.  Th(»  wholi  case  could  have  been  decided  upon 
the  ground  that  tin*  (^lection  conmiissioners  were  ftincfHS  ojfii*lo^  and 
the  decision  was  in  fact  controlled  by  tliis  point.  The  other  ]:x)ints 
w(M-(»  decided  at  the  recjuest  of  the*  Attorney-General,  and  because  he 
stated  that  th(\v  were  of  public  importance. 

In  this  cas<'  th(»  committee  felt  compelled  to  disuji^ree  with  the  court. 
Tlie  marks  alleofed  to  be  distinguish inji^  marks  were  mere  printers' 
dash<»s,  such  as  an*  known  amoncr  printers  and  fjiven  in  Webster's 
Dictionary  as  punctuation  marks.  The  statute*  of  which  they  were 
claimed  to  ])e  in  violation  was: 

All  ballot**  shall  }h»  *  *  *  without  anv  <levice  or  mark  by  whitrh  one  ticket 
may  be  known  or  distin^juished  from  another,  except  the  words  at  the  head  of  the 
tickt^t;  *  *  *  and  a  ticket  different  from  that  herein  prescrilxnl  shall  not  be 
receive<l  or  counted. 
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Under  such  a  statute  it  might  be  that  printers'  da.she.s  or  other 
punctuation  marks,  or  even  the  type  in  the  body  of  the  ticket  or  the 
armngement  of  the  words  at  the  head,  could  be  used  as  "marks  or 
devices,"  but  the  extreme  limit  to  which  the  law  could  be  applied  in 
such  cases  would  be  to  inquire — 

In  Ihe  use  of  the^^  appliances,  which  are  ordinarily  used  in  printing,  were  they  so 
arranged  a«  that  they  became  '* marks  and  devices,"  and  were  they  so  used  and 
arranged  for  that  purpose?  And,  secondly,  was  the  unusual  manner  of  their  being 
UHtnl  such  as  might  or  ought  to  put  a  reasonably  pnident  man  on  his  guard? 

No  case  which  the  committee  could  find  went  even  so  far  as  this. 
In  tliis  case  the  conmiittee  found,  as  a  matter  of  fact,  that  these  dashes 
were  not  intended  or  used  for  the  purpose  of  distinguishing  the  ballots; 
that  contestant  had  been  assured  that  his  tickets  would  1^  printed  in 
entire  compliance  with  the  law,  and  that  these  dashes  were  not  noticed 
until  the  day  of  the  election,  after  the  tickets  were  distributed,  and 
then  it  was  strenuously  contended  that  the  ballots  were  legal.  Similar 
ballots  had  been  used  by  the  opposite  party  in  other  parts  of  the  State 
without  complaint. 

The  committee  restored  to  the  vote  of  contestant  all  the  ballots 
which  had  been  thrown  out  on  this  ground.  They  also  added  to  the 
votes  of  both  parties  the  votes  cast  at  a  number  of  rejected  polls, 
where  the  irregularities  were  immaterial  or  cured  by  evidence.  This 
included  two  precincts  in  Bolivar  and  three  in  Issaquena  County,  which 
will  be  further  noticed  in  connection  with  the  minority  report.  Adding 
all  these  votes  and  counting  the  vote  of  one  precinct  where  fraud  was 
proved  according  to  thte  proof  instead  of  according  to  the  returns,  con- 
testant was  show  n  to  have  a  majority  of  385  votes,  and  the  committee 
recommended  that  he  be  seated.  There  were  other  issues  in  the  c^se 
w  hich,  if  decided  for  contestant,  would  largely  increase  his  majority, 
and  some  of  the  conmiittee  seem  to  have  agreed  with  contestant  on 
these  points,  but  they  were  not  decided  b^^  the  committee.  All  the 
members  of  the  committee  signing  the  majority  report  (all  the  mem- 
bers of  the  committee  but  three)  agreed  on  all  the  points  above  outlined. 

A  minority  of  the  committee  (Messrs.  Atherton,  Moulton,  and  Davis) 
reported  for  contestee.  The  count  of  votes  as  made  b}'  the  majority 
included  at  least  three  untenable  decisions,  the  reversal  of  any  one  of 
which  would  give  th«  majority  to  contestee.  The  majority  counted 
three  rejected  precincts  in  Issaquena  County  on  the  certificate  of  the 
election  connnissioners  as  to  the  number  of  votes  shown  by  the  rejected 
returns,  and  the  certificate  of  the  chancer}^  clerk  of  the  county  to  a 
copy  of  the  original  precinct  returns  in  his  office.  The  certificate  of 
the  commissioners  alone  was  not  claimed  to  be  evidence  of  the  voti», 
and  the  certificate  of  the  clerk  of  the  chancery  court  certainly  was  not, 
U)V  no  law  could  be  found  requiring  these  returns  to  be  preserv^ed  as 
lecords  in  his  office  oranvwhere  else.  The  fact  that  these  two  certifi- 
<ates  agreed  as  to  the  vote  could  give  them  no  validity  or  force  not  pos- 
s(\ssed  by  each  one  separateh\  In  Bolivar  County  two  precincts  were 
1  ejected  by  the  conmiissioners  because  the  returns  were  not  certified. 
This  was  a  sufficient  ground  for  their  rejection,  and  it  was  not  cured 
bv  anv  evidence.  The  mere  fact  that  the  county  commissioners  cer- 
tified  to  the  rejection  of  these  precincts  and  stated  in  their  certificate 
the  numl)er  of  vote*  shown  for  each  party  by  the  rejected  returns  did 
not  cure  the  defect. 

If  these  precincts  were  not  included,  contestant's  claimed  majority 
of  385  votes  would  disappear,  and  contestee  would  have  a  majority  of 
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tyjt',  votiv-.  l>iit  tiii-  itiiiii»riiv  flaiiiiiMl  aUo  tbut  .hII  tho  marked  ballots 
\^•ovt'  ih-ipiktIv  n'jf'i-ird.  uimI  if  tliry  wrvt-  iit)t  counted  i*<>ntestee  had  a 
lartr«*  majority  without  r»*frri*iii*«»  t«>  aii\  other  qut^tion.  The  decision 
of  th«-  -iipreFiM'  roiirt  t»f  Mi»i<^i|)i)i  const ruincf  the  election  law  of  the 
State  was.  iin<ler  all  thr  •lni>ioii«.  of  the  Ignited  States  Supreme  Court 
and  of  the  Coniiiiittre  on  Ki«Tti<iiis.  hindin^r  on  the  House.  The  i*ourt 
elejirly  had  juri-^lirtion  t>f  thr  «'ase  in  whieh  the  decision  was  rendered. 
and  it>  o)>ini<iii  <»ii  the  piint  in  i>>ue  in  this  ease  was  not  in  any  sense 
t/Of/t  r  i  I  Iff  II  lit , 

An  uhtt^r  'hrtiiin  i-  ail  fxpn-^.-i'iii  ■•!'  ••{•ini«in  l*v  way  of  argument  or  illostnition, 
anri  rffKltTttl  uirhMiir  'hit*  run-jflfnitiiiii  a-  tn  its  nili  Iwarinfrand  effei't. 

This  was  nothin<:  ai  th<*  -ort.  The  (|ut\stions  presented  to  the  court 
for  derisirin  wen*  threr:  !  1 )  llav*'  the  election  commissioners  authority 
to  i-ejiM-t  ille^rjii  hallotsf  ("1)  \V#-re  the>e  iRillots  illepilf  (3)  Can  the 
coniini^-ioiu-is  Im*  reiMjiivened  U\v  the  puii"K»se  of  rejecting  them  J  A 
n«'«rative  (lrei>ioii  of  the  first  (|iie>tioii  would  have  rendered  unneces- 
>arv  any  <leri>ioii  f>f  tin*  <ithfr  two.  The  tii"st  and  second  questions 
tH'iiitr  <leri(i(w|  ill  the  .iliirinative.  a  dtM'ision  of  the  third  question  was 
ne<M»s>arv.  and  it  fiein<»  iliM'ide<i  in  the  netr-itive  the  deckion  of  the  first 
two  qii»*>tioiis  was  IK)  lon^rer  material.  f»ut  if  it  hud  l>een  decided  in  the 
anirinative  a  decision  of  th«*ni  would  have  Imm'ii  verv  material.  Under 
>iirh  a  state  <pf  faets  it  would  Ke  im|M)ssi)de  to  siiv  that  the  opinion  of 
llie  court  <»n  anv  of  th«'  three  i«i'-u»*s  i>resent<»<l  was  in  anv  sense  fihiter 

tl  trt  il  III , 

Thr  Miiiionty  (pioted  luuucrous  precedents  to  show  that  decisions 
of  State  courts  or.  the  c<  instruct  ion  i»f  State  statute's  had  always  lx?en 
lieM  to  Ih'  hindiiio-  on  (  onjrress,  and  also  numerous  authorities  to  show 
tiiat  the  decision  of  the  supreme  court  of  Mississippi  was  right  in 
lu'inciplc.  Th<*  minority  reconnnend«Hl  ri»solutions  declaring contestee 
elected.  Tiic  IlruiM'.  hy  a  vote  of  124  to  s4.  aj^freed  to  the  resolutions 
prcM-nterl  hv  the  majoritv.  and  i-ontestant  was  sworn  in. 

yi  Klls..  :hs  :;.so.j" 

{\'l)  SKssi\<;uArs  rs.   Kkost. 

1/1, 4f ill  sf rih'iiitf  ft f  minus  fnnii  rnjisf rii  lixf  iital  /virctiofl  oftVfte^, 
J/'/y/'////  r* jtni't    fnr  miifixfiiitt:   mi)inr'fi/  I'tjmrt  ^or  oimtestee,      Oon- 

Majority  report  \\\  Mr.  .Miller;  minority  re|.>ort  by  Mr.  Moulton. 

Accoi-dintr  to  (he  returns  conte^^tee  had  a  plurality  of  197  votes. 
('ontr>taiil  claimejj  dial  he  was  deprived  of  more  than  that  number  of 
volc-i  by  the  ille<ral  acti(Mi  of  fenfistration  and  election  oflicei's,  and 
especiallv  of  tih'  board  of  revision  of  the  citv  of  St.  Louis.  The  case 
invoised  (he  (juesdon  b()th  of  the  validity  and  <'onstruction  of  the 
reiri.-^t  ration  law>and  of  (he  manner  of  their  execution.  The  comniittt*o 
found  tli}i(  (he  retrist radon  law  of  S(.  L()uis  was  invalid;  that  neither 
it  nor  any  S(!Ui'  law  madi*  reo-jstration  an  imperative  prerequisite  or 
(jualifK'ation  for  \'otine-.  smd  tiiat  the  action  of  the  board  of  revision 
was  so  unfaii'  ami  fraudulent  as  to  be  void  even  if  it  had  been  author- 
ized by  law.  imier  the  constitution  of  Missouri  the  legislatui'e  was 
to  provide  f(H"  rei;;i>tration  in  all  cities  of  over  liK),<)0()  inhabitants  and 
mijrht  providi*  for  i(  in  tides  of  ov<'r  25,000  inhabitants.  The  legisla- 
ture was  also  to  provide  t^eneral  laws  for  the  organization  and  classi- 
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fiintton  of  vitiris  and  town^,  and  iiicudr  whci'chycitieti  and  towns  exist- 
ing under  special  charters  might  become  subject  to  these  general  laws. 
The  legislature  had  passed  laws  providing  for  the  organization  of  cities 
of  over  100,000  inhabitants,  to  be  known  as  cities  of  the  first  class, 
and  providing  a  method  by  which  such  cities  might  bring  themselves 
under  these  laws.  The  city  of  St.  Louis  had  not  chosen  to  take  advan- 
tage of  these  provisions  and  continued  its  old  organization  under  a 
special  charter.  The  only  registration  law  passed  by  the  legislature 
applicable  to  St.  Louis  was  a  statute  providing  that  in  cities  of  100,000 
inhabitants  or  over,  no  person  should  be  deprived  of  the  right  of  voting 
by  reason  of  having  failed  to  register,  but  that  all  such  persons  offer- 
ing to  vote  should  be  registered  on  the  day  of  election  at  the  polls  by 
a  special  registering  officer.  The  registration  laws  under  which  elec- 
tions were  held  in  tne  city  of  St.  Louis  were  city  ordinances  passed  by 
the  municipal  assembly,  and  differed  somewhat  both  from  the  charter 
of  the  city  and  from  the  general  law.  The  charter  of  the  city,  adopted 
in  pursuance  of  the  constitution,  provided  for  registration,  but  it  had 
never  Ijeen  ratified  or  in  any  way  acted  on  by  the  legislature  of  the 
State.  Among  the  provisions  of  the  ordinance  was  one  providing  for 
a  board  of  revision,  who  were  to  meet  twenty  days  before  each  election 
and  sit  for  not  exceeding  ten  days — 

for  the  pnrpoee  of  examining  the  re^Btration  and  making  and  noting  CAnections 
Liierein  aa  may  be  rendere<l  heee«earv  bv  their  knowledge  of  errore  committed,  or  by 
competent  teHtimony  hearil  bt>fore  the  ^Miard.  "  •  *  They  shall  atrike  from  the 
registration,  by  a  majoritv  vote,  names  of  persons  who  have  removed  from  the  elec- 
lion  district  for  which  they  registered,  or  who  have  died,  and  ehali  note  the  fact 
iippoeite  the  nameof  any  person  cJiarged  with  having  registered  in  a  wrons  name,  or 
H  ho,  for  any  reason,  in  not  entitled  to  rcaiBtiBtion  under  the  provisionB  of  this  ordi- 
nance, which  person  shall  t>e  challenged  bv  the  iudsee  of  election  when  preeenting 
himself  to  vote,  and  rejecte<i  unless  he  Mttisiy  said  judges  that  he  was  entitled  to  reg- 
ister. •  •  •  Their  proceedings  eliall  be  printed  daily  in  the  paper  doing  the 
city  printing. 

The  cbaiier  of  the  citv  did  not  make  registration  an  essential  pre- 
requisite to  voting,  and  if  it  had  it  would  Lave  been  unconstitutional 
in  that  it  would  have  provided  an  additional  qualification  for  voting 
not  prescribed  by  the  Constitution.  Hut  the  ordinance  instead  of  the 
charter  of  the  city  had  been  followed  in  the  matter  of  the  board  of 
revision,  and  the  committee  held  that  this  ordinance  was  invalid. 

The  Constitution  of  the  United  States  having  declared  that  the  legislatures  of  the 
several  States  shall  provide  for  choofing  members  of  Congress,  and  the  constitution 
of  Missouri  having  authorised  the  general  assembly,  and  that  alone,  to  enact  a  reris- 
tration  law,  we  hold  that  the  above  ordinance  hus  no  binding  force  or  effect  and  is 
invalid. 

The  quoUtions  from  the  so-called  "revised  statutes"  of  Missouri, 
made  by  the  minority,  apparently  ratifying  and  adopting  the  provi- 
sions oi  this  ordinance,  were  sections  inserted  by  the  committee 
appointed  by  the  legislature  in  1K7!^  to  revise  the  statutes,  and  they  had 
not  yet  been  ratifiea  oi"  approved  by  the  legislature. 

But  even  if  the  ordinance  were  valid  it  would  be  necessary  to  add  to 
the  vote  of  contestant  the  votes  of  156  persons  who  testiliea  that  they 
were  qualified  electors  and  had  been  duly  registered,  mid  that  they 
offered  to  vote  for  contestant,  but  were  refused  because  their  i 
were  not  on  the  list  as  revised.     The  manner  in  which  the  revj 
the  registry  was  made  was  gro-^sly  unfair  and  in  violation  of  t 
nance.     Instead  of  striking  off  names  from  their  own  kuowloj 


1 tnat iney 
that  they 
iGir  DuuiB 
reviali^^H 
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ti\stiiii<)iiy  i)ri»s(»iite(l  by  a  majority  vote,  th(»  1>oard  of  ivvi«ion  adopttKl 
a  resolution  at  tho  outset  of  their  proceedings  providinj^  that — 

When  a  ineinlx»r  of  the  IxMirtl  of  revision  pre^ients  a  list  of  persons  found  im  the 
li^<t  fiinii8he<l  iiiin  by  the  nn'onler  of  voters  with  dead,  removed,  not  fouud,  vacant 
Iioiu«e,  (hipHcate,  nrit  a  citizen,  or  any  other  word  or  phrase  to  indicate  that  the  per- 
son is  not  entitiiHl  to  vote,  his  name  being  on  the  bcKoks  of  the  rei^order,  the  IxNinl 
of  n^vinion  shall  take  iinine<liate  action  on  such  names  and  instnict  the  reconder  nf 
voters  to  erase*  siu'h  naiiie-M  from  the  registere<l  list  of  voters  in  his  oflitt?. 

Under  this  n»solution  the  member  from  each  ward  made  or  had  made 
a  list  of  p(»i-sons  claimed  to  ])e  not  entitled  to  registry,  and  the  board. 
without  ev<»n  reading  the  names,  instructcid  the  eraHuro  of  all  such 
names.  In  this  way,  in  a  session  of  one  or  two  houi's  a  day  for  eight 
days,  th(^  ])oard  stru<*k  otf  over  12,000  names  in  a  registration  of  about 
(»0,<MM).  Twenty-four  of  th(»  28  memln^rs  of  the  board  were  Demo- 
cnits  and  many  of  them  had  their  lists  pri>pared  by  unsworn  outsidei's 
s(Mit  out  hy  the  Democmtic  ccmimittee.  One  of  these  outsiders  testi- 
fied to  f  niudulent  and  partisan  action  in  putting  down  the  names  only 
of  known  Republicans.  Names  were  struck  from  the  list  not  only  on 
the  grinuid  tnat  the  persons  had  died  or  removed,  but  also  on  the 
grounds  that  they  were*  not  citizens  or  were  for  other  reasons  not  enti- 
tled to  vote,  though  in  these  castas  the  ordinance  merely  provided  that 
the  objections  should  be  written  after  the  names  and  the  voters  chal- 
liMiged  by  th(*  officers  of  (^lection  and  required  to  prove  their  right. 
Under  all  these  circumsUmces,  the  committee  held  that  the  whole  action 
of  the  board  of  revision  was  vitiated  by  both  illegality  and  fraud. 
Inasmuch  as  the  judg(\s  of  election  had  no  discretion  as  to  rejecting 
the  votes  of  i)(»i*sons  whose  names  had  l>een  (I'l'ased  by  the  Ixmrd  of 
revision,  they  were  on  this  |)oint  not  judges  of  election.  The  duties 
of  judges  of  election  had  aln^ady  Ikmmi  performed  by  the  Ixmrd  of 
revision,  and  as  the  155  pc^rsons  whosc^  testimon}^  was  taken  had  hoen 
in  fact  rejected  1)V  that  board,  and  as  they  had  done  everything  the 
law  r^Mjuired  of  tfiem  to  <MititI(>  thcMU  to  vote,  the  committee  counted 
their  votes  for  contestant,  for  whom  thev  offered  to  vote. 

The  connnittee  also  counted  the  votes  of  35  persons  who  were  regis- 
t(Me(l  but  whose  vot(\s  w(*n»  rejected  on  various  trivial  grounds^  of  8 
persons  wlio  regist(»red  at  the  polls  under  the  law  but  were  not  |)er- 
mitted  to  vote,  and  of  «s«)  persons  who  offered  so  to  register  but  were 
refused.  Adding  these  and  a  f(>w  ballots  thrown  out  for  slight  irreg- 
ularities and  correcting  one  small  clerical  error,  contestant  was  shown 
to  have  a  majority  of  172  votes,  and  the  committee  recommended  that 
he  be  seated. 

The  committee  (juoted  some  of  the  testimony  in  regard  to  the  alleged 
tampering  with  th(»  testimony  by  one  of  the  counsel  for  contcs tint  and 
found  that  there  was  'Miot  the  slightest  ground  for  the  allegation.'- 

The  minority  reiK)rted  for  contestee.  A  motion  had  fieen  made,  and 
should  !iav<*  been  granted,  to  suppress  all  the  testimon>'  of  contestant 
on  the  ground  that  it  had  been  altered  and  tampered  with  by  one  of 
his  att()rn(\vs.  From  thi*  evidence  it  appeared  that  the  evidence  had 
been  put  into  the  hands  of  this  attorney  as  fast  as  transcril>ed,  and  that 
while  going  ov(»r  it  and  gathering  mat  ^'ials  for  his  bri<»f  he  had  made 
marginal  suggestions  in  pencil,  chiefly  in  regard  to  the  spelling  of 
proper  names.     TIh^  stenogmpher  testified  that  he  had  caretully  com- 

1)tin»d  all  the  testimony  with  liis  notes  just  before  forwarding  it  and 
lad  follow(*d  his  notes  nither  than  tin*  marginal  suggestions,  except  in 
the  matter  of  the  spelling  of  propi^r  names,  on  which  he  coula  not 
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trust  his  notes.  In  one  oauo  he  found  that  the  attorney  had  erased 
some  profane  language  which  it  had  been  expressly  agreed  should  be 
retained.  The  committee  had  wished  to  investigate  this  whole  ques- 
tion and  had  called  the  stenographer  before  it,  but  ho  testified  that  be 
bad  destroyed  his  notes.  The  miuority  could  attach  no  confidence  to 
the  integrity  of  depositions  which  had  been  manipulated  in  this  way, 
and  thought  the  motion  to  suppress  should  be  granted. 

Waiv'mg  this  point,  the  minority  could  not  see  on  what  ground  the 
155  rejected  votes  could  be  counted.  The  charge  that  the  board  of 
revision  acted  fraudulently  was  not  sustained;  on  the  contrary,  it 
appeared  that  its  membcra  were  men  of  high  character  and  integrity. 
The  proceedings  of  the  board  were  not  in  violation  of  the  law  under 
which  they  acted;  their  action  in  accepting  the  knowledge  of  any 
member  of  the  board  as  the  knowledge  of  the  board  was  only  an  appli- 
cation of  the  familiar  principle  of  the  use  of  committees,  and  there 
was  nothing  expressed  or  implied  in  the  law  prohibiting  the  members 
of  the  board  from  securing  assistants  to  aid  in  procuring  information, 
The  testimony  of  the  one  witness  relied  on  to  show  that  these  assist- 
ants acted  fraudulently  broke  down  on  cross-examination  and  was 
plainly  untrustworthy.  The  voters  were  given  notice  of  the  action  of 
the  board  by  publication  in  a  newspaper,  and  if  injustice  was  done 
they  had  their  remedy.  As  a  matter  of  fact,  a  large  number  of  the 
1,55  persons  whose  votes  were  counted  by  the  majority  had  failed  to 
use  due  diligence  in  complying  with  the  registration  law;  they  had 
moved  and  neglected  to  secure  transfers  untilthe  day  of  the  election, 
when  it  was  too  late  to  register  any  person  except  those  who  had  failed 
to  be  registered  in  the  first  place.  The  only  otner  possible  objection 
to  the  acts  of  the  iKiard  of  revision  was  the  claim  that  the  law  under 
which  they  acted  was  invalid.  This  question  had  l>een  >«eparately  and 
fully  argued  befoi'c  the  committee,  and  the  minority  found  that  the 
law  was  shown  to  be  valid.  The  provisions  of  the  general  laws  appli- 
cable to  cities  of  the  fii-st  class,  of  the  charter  of  the  citv  of  St.  Louis, 
and  of  the  city  ordinance  were  substantially  alike.  Unaer  the  charter 
the  city  had  the  undoubted  right  to  pass  a  registration  law  if  it  was 
not  in  conflict  with  the  State  constitution  or  laws,  which  this  clearly 
wa.s  not.  The  action  of  the  board  of  review  in  striking  the  names  of 
these  155  men,  among  others,  from  the  registry  was  consequently  of 
full  authority,  and  the  remedy  provided  by  the  law  not  having  been 
availed  of,  it  wa.s  too  late  to  a-sk  for  another.  The  case  as  to  the  other 
additional  votei"s  counted  by  the  committee  was  still  weaker,  as  nearly 
all  of  them  appeared  from  their  own  evidence  to  have  neglected  to 
comply  with  some  cs.sential  provision  of  the  law,  and  the  testimony 
of  some  of  them  was  not  such  as  to  attract  confidence. 

The  minoi-ity  therefore  recommended  that  contestee  retain  the  seat. 

The  House  f>y  a  vote  of  1'26  to  1 10  adopted  the  resolutions  presented 
bv  the  majority,  and  contestant  was  sworn  in. 
'[2  Ells..  380-430.] 

(13)  Smalls  m.  Tillman. 

Fraud;    vi/jlence  and  inthnidation;    iU^ffil  rejecii 
Majority  report  fm'  contestant;  minority  rnport 
ttustant  Sealed. 

Majority  i-eport  by  Mr.  Wait;  minoritv  Tepoi. 

According  to  the  returns  as  certified  by  th< 
boards  to  the  secietury  of  state,  contestee  had 
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votrs.  Contostiint  alloifod  that  the  couiitv  canvassers  unlawfuUv 
ivfusod  tt)  (*()unt  the  votes  of  many  procinets,  and  also  failed  to  for- 
ward to  the  8<»cretaiT  of  stiite  the  pn^einet  election  papers  as  required 
by  law;  that  the  T)re<»inct  returns  did  not  in  all  castas  trulj'  represent 
tfi4»  votes  cast,  and  that  the  election  in  many  precincts  was  vitiated  by 
violeni'i*  and  intimidation. 

Tnder  the  South  Carolina  election  law  of  18<>8  all  the  Ixillots  were 
sent  from  the  pn»cinct^s  to  the  count  v  scMit,  to  l)e  there  counted  for  the 
first  time  !)y  th(»  I'ounty  canvassiuj^  Kwirds  three  davs  after  the  elec- 
tion. This  fo^ve  so  many  opix)rtunities  for  fraud,  tliat  in  1872  it  was 
provided  that  the  count  should  )»e  made  at  the  pollinjr  places  by  the 
precin<'t  offi<»ers.  Th<»  ballots  and  all  election  papers  werc  then  to  l)e 
forwarded  to  the  county  canvassers,  and  after  the  completion  of  the 
county  canvass  all  these  papers  were  to  }>e  sent  bv  special  messenger 
U)  the  governor  and  secn»tarv  of  state.  All  acts  in  conflict  with  this 
act  were  r(»|)ealed.  Tht»  law  of  iHi\H  contained  a  pi^ovision  making  the 
ccmnty  returns  the  i'vidence  on  which  the  State  canvassers  should  oase 
their  certificate.  Contestant  claimed  that  this  section  was  repealed 
bv  the  act  of  187:^,  and  that  the  recjuirement  that  the  precinct  papers 
sdould  be  sent  to  the  f^fovernor  and  secretary  of  state  was  a  require- 
m(»nt  that  the  State  canvass(»rs  should  use  them  as  the  evidence  on 
which  their  c<»rtiticat<»  should  l)e  liased.  The  committee  seem  to  have 
been  inclined  to  sustain  this  contention,  but  held  that  whether  the 
former  provision  was  rei3<»alcd  or  not  the  two  acts  should  at  least  l^e 
constru(»(l  in  jHiri  nnitrrni,  and  the  State  canvass  l>ased  on  both  the 
county  returns  and  the  prininct  jwipi^rs.  Xo  precinct  jNipei'S  were  for- 
warded from  tiiree  of  the  counti<*s  in  this  district,  and  the  county 
ivturns  wert*  liased  on  a  canvass  of  only  part  of  the  precincts.  The 
committee  held  tliat  if  a  certificate  is  Imsed  on  anything  else  than  the 
lejifal  evidence,  '•or  only  upon  a  portion  of  the  data  prescribed  by  law, 
it  is  without  l(»j^al  validity  as  retrards  the  <»leetion  of  a  member  of 
Congress,  and  tins  wholly  ind(*pend<Mitly  of  the  (juestion  as  to  whether 
this  IS  done  f  nuidulently,  ijifnonintly,  or  is  a  mere  caxuH  oansHU^*,  The 
paity  relyinjif  upon  such  a  ct^rtiticate  njust  prove  his  vote  aliun(h\'^ 

The  committee,  however,  did  not  decide  the  strictly  legal  question 
as  to  th(*  validity  of  the  nroc(»edintrs  of  the  Statt*  board  in  the  alienee 
of  part  of  the  papers  which  should  have  f)een  l>eforc  it,  as  the  case 
was  controlled  by  other  (luestioiis  of  law  and  fact. 

The  committee  n»j(Hted  th(^  vote  of  the  whole  county  of  Edgetield, 
part  of  the  countv  of  Aiken,  and  s(»veral  precincts  in  other  counties 
on  account  of  intimidation  or  fraud.  Tt'stiniony  in  regard  to  every 
l)recinct  in  Kdi^otield  county  was  (juoted  to  show  that  the  election  was 
controll(»d  l)y  violence  and  intimidation  on  tjje  part  of  organized  and 
armed  liodies  of  white  men,  dii'ected  entirely  a^iinst  the  colored  votei's. 
Similar  testimony  justified  the  rejection  of  four  precincts  in  Aiken 
county  and  several  priM'incls  in  other  counties.  A  numl>er  of  pre- 
cincts were  also  roject(»d  because  the  ballot  boxes  were  stuffed,  ana  the 
lart^(»  exc(\ss  of  })allots  drawn  out  unfairly.  It  was  jxjssible  to  distin- 
guish the  })allots  hy  tin*  touch,  and  nearly  all  the  ballots  drawn  out 
were  Ri^publican  ballots. 

Attention  was  called  in  each  of  tlu'  counties  whc^re  the  testimony 
showed  extensive  fraud  or  intimidation  to  the  extraordinary  I'csult 
shown  bv  the  returns.  The  census  of  isso  had  been  taken  shortly 
before  the  election.     In   each  of   these   counties   more  votes  were 
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returned  as  being  oast  than  there  were  males  over  21  in  the  district  as 
shown  by  the  census,  thoiijjfh  the  testimony  showed  that  hirge  nunibei's 
of  voters  were  prevented  from  voting  by  intimidation  and  other  causes. 
All  the  testimonj'  showed  that  nearly  all  the  colored  voters  were  Repub- 
licans, and  all  the  intimidation  pi-acticed  gainst  them  by  the  friends  of 
contestee  was  ba.sed  on  this  assumption;  yet  the  returns  showed  that 
in  each  of  these  counties  if  contestee  received  all  the  white  vote  he 
must  also  have  received  more  colored  votes  than  contestant,  and  in 
most  cases  more  colored  votes  than  white  votes.  Such  a  result  could 
only  be  understood  in  the  light  of  the  evidence  showing  the  fraudu- 
lent means  by  which  it  was  obtained. 

Restating  the  vote  a^^curding  to  the  findings  of  the  committee,  con- 
testant was  shown  to  have  &  majority  of  1,189  vot«s,  and  the  commit- 
tee therefore  recommended  that  he  be  seated. 

llie  minority  disagreed  on  all  the  questions  in  issue.  There  was  an 
excess  of  ballots  in  some  of  the  boxes,  but  there  was  no  evidence  show- 
ing how  it  came  there,  or  connecting  one  party  more  than  another 
with  it,  and  the  charge  that  the  excess  was  Jinfairly  drawn  out  was 
fully  refuted.  There  waM  no  evidence  to  sustain  the  charge  that  votes 
counted  for  contestant  by  the  precinct  officers  were  not  counted  by  the 
county  canvassers.  The  count}' canva-ssers  counted  all  the  if^tums made 
to  them,  and  the  precincts  not  included  in  their  canvass  were  precincts 
from  which  no  returns  were  made,  but  the  ballots  forwarded  uncounted. 
Under  the  kw  of  1868  it  was  the  duty  of  the  county  canvassers  to 
count  all  the  ballots,  but  the  law  of  1872  required  this  to  be  done  by 
the  precinct  olHcers  at  the  polls,  and  the  county  canvassers  therefore 
had  no  right  to  count  tjalfota  not  counted  by  the  precinct  officers. 
Neither  could  they  be  counted  bv  the  State  canvassers,  as  the  law 
expi-essly  required  them  to  liase  tlieir  canvass  on  the  county  returns. 
The  failure  of  the  canvassers  of  three  counties  to  forward  the  precinct 
papers  to  the  secretary  of  state  was  an  entirely  innocent  mistake,  and 
no  barm  was  done  by  it.  The  law  required  tnem  to  be  forwarded  to 
the  governor  ii»d  secretary  of  state,  and  there  had  been  some  con- 
fusion as  to  whether  separate  copies  must  be  sent  to  the  two  officers. 
The  secretary  of  state,  to  remove  this  doubt,  had  issued  instruction 
that  no  copies  need  be  sent  to  him,  and  this  was  construed  by  the  can- 
vassers in  these  conntiei  to  mean  that  the  papers  need  not  be  forwarded 
at  all.  This  mistake  certainly  ought  not  to  vitiate  the  action  of  the 
State  canvassei's,  especially  as  the  duty  of  forwarding  the  precinct 
papers  did  not  by  law  devolve  npon  the  (sinvassing  boards,  but  on  the 
mdividua's  who  had  been  chairmen  of  them.  'Hie  papers  were  not 
required  by  law  to  l»e  before  the  State  canvassers,  and  were  not  to  be 
forwarded  to  them,  but  to  "the  governor  and  secretary  of  state," 
though  the  governor  was  not  a  member  of  the  board  of  canvassers. 

The  only  other  is.sue  was  the  alleged  intimidation,  and  even  if  the 
charges  under  this  head  were  proved  they  would  not  justify  seating 
contestant,  though  they  ought  to  unseat  contestee, 

^  thai  no 

—  _^  ..,  have  l>w?n  elected  to  office  l>v  the  vjtfs  wlusJ^, 

the  cause,  were  not  in  fact 

But  the  charges  were  not  proved.     The  quotali 
the  majority  rf^oil  were*  all  from  one  side  and  or 
of  that  side.     Slost  of  tlie  facts  sworn  to  in  the 
mony  quoted  disappeared  or  were  greatly  reduci 
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nations  of  tho  siiine  witn(»8scs,  and  on  what  was  left  there  was  a 
s<[uaro  i.s8ue  of  vomcity  Iwtwoon  those  witnesses  and  those  of  con- 
U»stoe.  In  intolli^en<(\  jx)sition,  and  responsibilitj'^  the  witnesses  for 
contestoo  were  far  superior  to  those  of  contestant,  and  in  any  judicial 

?rcK*eedin^  their  testimony  would  prevail  on  an  issue  of  veracity. 
hen*  were  sonu*  pei'sonal  altereation»  at  the  polls,  generally  started 
by  partisans  of  <*ontestant,  but  the  f reedoui  and  fullness  of  the  elec- 
tion wen»  not  affected  })v  these  occurrences.  The  only  instances  in 
which  collisions  In^twet^n  larg(»  lK>dies  of  voters  were  claimed  to  have 
oc<*urred  w(»re  brought  about  by  the  action  of  partisans  of  contestant 
in  nuLssing  at  certain  polls  with  the  object  of  taking  possession  of  the 
voting  phice  by  forc(».  There  was  no  violence  here,  but  some  quiet 
resistiince  on  th(^  part  of  {HMice  officers.  In  the  precinct  where  the 
IkkIv  of  Uepul)lican  voters  did  not  vote  this  action  was  voluntary  on 
their  jwrt  and  due  to  their  faihire  to  carry  out  their  plan  of  securing 
poss(^ssi()n  of  the  polling  plac(».  There  was  much  crowding  at  some 
T)olls,  and  some  jxM-sons  had  difficulty  in  tinding  opportunity  to  vote 
r)efor(»  the  polls  closed,  but  this  was  due  to  the  action  of  the  Republic- 
ans in  massing  at  certain  ]m)11s.  (Under  the  law  a  voter  might  vote 
an v where  in  th(»  count v  in  which  he  resided.) 

As  the  n^port  of  the  majority  on  these  questions  seemed  to  be  taken 
iKxlily  from  cont(\stHnt\s  brief,  the  minority  quoted  contestee's  brief, 
giving  indexes  to  the  testimony  on  hoik  sides,  and  full  quotations  of 
the  testimony  by  which  thi»  testimony  quoted  in  the  majority  report 
w^as  contmdicted  or  explained  away. 

If  the  attempt  made  by  the  majority  to  try  the  case  by  the  census, 
on  thr  assumption  that  all  colored  voters  are  Republicans,  could  be 
justified,  then  contests  and  even  elections  might  as  well  be  dispensed 
with,  and  all  elections  in  this  and  similar  districts  decided  bv  the  census. 
But  the  cvidrnc(»  showed  that  in  this  district  very  many  of  the  colored 
voters  w(»re  DcMiiocnits  and  voted  for  contestee,  and  tnat  more  would 
havo  (lone  so  luit  for  social  ostracism  and  a  species  of  intimidation 
practiced  against  th(»m  })v  tlicir  own  race. 

Tlir  minority  could  find  nothing  in  the  record  to  destroy  the  title  of 
contrstcc,  and  rc<'onimend(»d  that  he  retain  the  seat. 

The  House,  by  a  vote  of  141  to  5  (not  voting  140)  adopted  the  reso- 
lutions presiMited  bv  tlie  majoritv,  and  contestant  was  sworn  in. 

[2  Ells.,  4:JU-5l>0.*J 

(14)  Lke  /'.v.  Ru'hakdson. 

FrajnJ:  hdlhtf-hoj'sf^ijfiiHj;  Intlniulufhni;  Ultyal r&jeiiimi qfretmnni, 
3f(fjftr!(tj  vrjforffor  coHtt.sttc:  m  tnorliy  vt  port  for  vantestant.  No  iwtiim 
Inj  (he  lloui^i', 

Majority  report  by  Mr.  Calkins:  minority  report  by  Mr.  Pettibone. 

According  to  the  returns  as  certified  l)y  the  secretary  of  state,  con- 
testee*. had  a  majority  of  8,4()8  votes.  Contestant  alleged  that  the 
county  returns  on  which  this  certificate  was  bused  did  not  include  the 
returns  of  all  the  precincts  in  the  respcH'tive  counties;  that  ballot  lK)xes 
were  stuffed  in  many  precincts,  and  tne  excess  unfairly  drawn  out,  and 
that  he  was  deprived  of  many  votes  i)y  violence  and  intimidation.  Mr. 
P(»ttil)one  prescMited  a  n^port  signed  by  si^vi'ii  members  of  the  com- 
mittee, in  which  he  analyzed  the  evidence  in  n^gard  to  each  precinct. 
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and  by  correcting  the  vwte  according  to  the  evidence  found  a  majority 
of  284  votea  for  contct^tant.  Mr.  Calkins  presented  a  brief  report  in 
which  he  statod  that  he  agreed  in  the  main  with  the  niinoritj;  report, 
but  diw^recd  as  to  Darlington  precinct.  Unless  this  precinct  was 
rejected  a  majority  could  not  be  snown  for  contestant.  He  therefore 
recommended  a  resolution,  in  which  a  majority  of  the  committee  con- 
curred, dismissing  the  case  without  prejudice.  There  is  no  report 
representing  the  \'iewu  of  thoye  of  the  committee  who  did  not  in  the 
main  agree  with  the  minority. 

In  regard  to  Darlington  precinct,  Mr.  Calkins  said: 
I  ilo  not  think  the  evidence  ie  aufflcient  to  reject  this  return;  it  ia  purely  a  cgues- 
tioQ  of  evidence,  and  I  can  not  brin);  myeelf  to  believe  that  the  evidence  is  HUflident 
to  jUBtity  its  rejection.  There  is  no  evidence  in  the  record  tending  to  prove  how  the 
vote  would  fUiml  on  the  theorv  of  cont^^lant  if  the  return  was  rejected.  I  thinly  the 
evidence  witli  reference  to  tnis  pret-inct  fairly  eetabliahes  two  propoeitionti,  viz: 
First,  that  the  colored  voters  un  the  morning  of  election,  in  larffe  numbers,  took 
potw^sMon  o(  the  market  houm,  where  the  elections  were  usually  held.  For  some 
reaHon  not  apparent  the  poll  was  opened  at  the  court-house  instead  of  the  market 
house,  and  tne  white  voters  at  the  opening  took  possession  of  it.  Attempts  were 
mode  by  the  colored  voters  early  in  the  day  to  force  their  way  to  the  Iwx  to  vote, 
which  seeiiiH  to  have  been  prevented  hy  the  white  volen)  crowaing  the  stairs  leading 
to  the  1n)X.  This  led  to  crimination  and  recrimination  and  considerable  confusion 
and  excitement,  and  a  rumor  seems  tii  have  prevailed  atnong  the  colored  voters  that 
several  stands  of  anns  had  l>een  hrought  to  the  town  the  night  before  the  elci'tion 
by  the  white  Demm'rats,  and  that  they  were  concealed  in  the  court-house  and  in 
Larley's  ftort-.  Wjiether  this  was  so  or  not  is  immaterial  in  the  view  which  I  have 
taken  of  the  testimony.  There  was  uo  physical  display  of  the  giins  on  the  day  of 
election,  and  I  find  a><  a  matter  of  fact  that  proliably  as  early  as  10  o'clock,  and  cer- 
tainly not  later  than  1 1  o'clock  on  the  day  of  election  the  colored  voters,  under  the 
advice  of  one  Smith,  who  was  a  leader  and  man  of  influence  among  them,  dispersed 
and  did  not  attempt  again  to  vote  on  that  day  at  that  poll.  The  danger  of  lx>dily 
harm  was  .lOt  sufficiently  imminent  to  warrant  this  courae,  and  there  was  an  entire 
lack  of  dilifcence  on  the  part  of  these  voters  to  maintain  their  right  to  vote.  As  a 
matter  of  law  these  voters  had  a  right  to  vote  at  any  precinct  in  the  coimty.  There 
wHri  another  voting  prei'inirt  not  inanv  miles  from  Lttnlnicton,  and  there  is  no  reason 
given  why  thev  might  not  have  voterf  at  that  ])rei-inct  if  tliey  were  driven  away  fnun 
Darlington,     for  thei^  and  other  reasons  I  am  persuaded  that  Jhtrlinglon  should 

The  minority  report  (which,  on  most  points,  may  pioltablv  be  taken 
as  rep  rose  ntinij  the  views  of  a  majority  of  the  committee),  discussed  in 
detail  the  evidonco  in  regai-d  to  all  the  precincts  in  issue  in  each  of  the 
counties  of  the  district.  In  nearlv  all  the  precincta  there  vms  an  excess, 
generally  a  very  large  excess,  of  Hallotj^  in  the  box  over  the  number  of 
names  on  the  poll  lists.  All  the  officers  of  election  were  Democrats. 
The  excess  was  nearly  always  ai-counted  for,  in  part  at  least,  by  testi- 
mony showing  that  large  numbers  of  "tissue  ballots," nil  Democratic, 
were  foimd  folded  inside  of  other  Democratic  Imllots.  From  these 
facts,  and  in  some  precinct*i  from  more  specititr  or  corroborative  evi- 
dence, it  was  concluded  that  the  fraud  was  a  Democratic  fraud,  and 
that  the  exti-a  Imllots  fi^audulently  placed  in  the  box  were  Democratic 
l>allots.  Under  the  law  a  blindfolded  manager  of  election  was  tx^quired 
to  dmw  out  the  excess  of  Imllots.  The  Republican  liallots  were  on 
very  thick  paper  and  the  Democratic  ballots  on  very  thin  paper,  so 
that  they  could  easily  be  distinguished  by  the  touch.  Tne  proof 
showed  in  most  instances  the  num!>er  of  ballots  of  each  .lort  (IniMuout, 
and  they  were  mostly  Repuhlican.  In  some  precincts  llic 
ballots"  were  first  destroyed  and  only  the  remaining  exces-^  drawrt 
in  this  way,  in  others  the  tissue  ballots  were  returned  to  the  ' 
H.  Doc.  51U 25 
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the  others,  but  none  of  thoni  w(»re  drawn  out.  In  all  these  precincts 
it  wius  ovident  that  the  box  had  Ijeen  stuffed,  and  where  the  fraud  was 
sh(»wn  to  have  been  a  Democratic  fraud  it  must  have  been  stuffed  with 
Democratic  ballots,  and  the  truth  could  only  l>e  arrived  at  by  correct- 
ing the  returns  on  that  Imsis.  The  Republican  ballots  which  had  been 
drawn  out  were  therefore  restored  to  contestant,  and  the  entire  excess 
deducted  from  contestee.  This  greatly  reduced  but  did  not  overcome 
contestee's  returned  majority. 

The  county  canvassers  in  sevei*al  of  the  counties  rejected  the  returns 
of  a  number  of  precincts  for  informalities.  The  supreme  court  of  the 
State  had  since  decided  that  these  boards  had  no  judicial  powers. 
Nearly  all  the  precincts  in  one  county  were  rejected  because  tne  mes- 
sengers who  delivered  the  boxes  containing  the  returns  and  other 
papers  did  not  present  written  certificate^^  authorizing  them  to  deliver 
them,  and  in  other  counties  returns  were  rejected  on  affidavits  showing 
that  the  polls  were  not  opened  or  closed  precisely  at  the  legal  hour; 
one  return  was  rejected  Ix'caiLse  one  of  the  judges  signing  it  had  not 
been  legally  appointed.  The  minority  countea  all  these  returns  as 
made  excei)t  where  the  })oxes  had  been  stuffed,  and  these  they  cor- 
rected, as  in  other  cases. 

There  wa,s  violeni^e  and  intimidation  at  a  number  of  precincts,  but 
in  most  instances  it  was  not  found  sufficient  to  vitiate  the  election. 
Thi»  only  imix)i'tant  precinct  rejected  was  Darlington,  described  above 
in  tlie  report  of  Mr.  Calkins.  The  minority  found  that  there  was  no 
competent  evidi»nce  what  vote  was  counted  from  this  precinct  by  the 
county  canvassers.  The  county  canvassers  had  failea  to  forward  to 
the  secretiiry  of  stiite  the  precinct  returns  and  other  papers,  and  the 
certificate  of  the  secretarv  of  stat<>  only  showed  the  total  vote  of  the 
county.  There  was  what  purported  to  l)e  a  certified  copy  of  the  pre- 
cinct return  in  the  record,  but  the  clerk  who  appeared  to  have  certi- 
fied it  testified  in  another  place  that  he  had  not  certified  to  its  truth. 
and  th(»  return  had  been  so  kept  that  its  integrity  could  not  be  relied 
upon.  The  minority  counted  the  other  precincts  in  this  county  either 
according  to  evidence  aJlundr  or  according  to  the  claims  of  contestee, 
l)ut  then*  was  no  evidence  nlhukdi:  showing  either  the  actual  vote  or 
the  returned  vote  of  this  precinct.  The  proceedings  at  this  poll  were 
such  as  to  vitiate  any  election.  The  steps  leading  to  the  ballot  box 
were  ()ccu])ied  ])v  Democrats  in  red  shirts,  manv  of  them  armed  and 
most  of  them  intoxicat(^d:  supplies  of  arms  had  been  quietly  brought 
into  the  town  the  night  before  and  deposit^id  near  the  polling  place, 
and  liepublicans  who  attempted  to  vote  were  preventea  by  violence, 
as  was  shown  by  the  testimony  of  240  witnesses,  who  swore  they  were 
presrnt  and  desired  to  vote  for  contestant,  but  were  prevented  by 
threats  or  intimidation.  The  minority  did  not  include  any  votes  from 
this  poll  in  their  account. 

Adding  up  the  votes  actually  cast  at  tlie  various  precincts,  as  found 
})y  the  minority,  contestant  was  shown  to  have  a  majority  of  284  votes, 
and  th(*  minoritv  therefore  recommended  that  he  be  seated. 


ant  elcK-led.  \v(»re  adopted  as  an  amendment,  by  a  vote  of  124  to  114. 
On  the  adoption  of  the  n^solutions  as  thus  amended  the  vote  was  128 
to  t)  (not  voting  158),  no  <|uorum  voting.     A  call  of  the  House  revealed 
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a  quorum  present,  but  on  the  next  vote  no  quorum  voted.     This  alter- 
nation of  votes  showing  no  quorum  voting  and  calls  of  the  House 
showing  a  quorum  present  continued  until  the  Congress  expired,  so 
no  final  ac*.tion  was  taken  on  the  case. 
[2  Ells.,  521-661.] 

(15)  Maokey  vs.  O'Connor. 

BaHot-boiT  Htuffin/j;  iUegal  rejection  of  returns f  tampering  with 
transcript  of  evidence;  stntm  of  Case  ivhen  cantestee  has  ai^ed  and  the 
member  elected  to  fill  the  alleged  vacancy  has  been  swam  in.  Majority 
report  for  contestant;  minority  report  to  dismiss  contest.  Contestant 
seated. 

Majority  report  by  Mr.  Miller;  minority  report  by  Mr.  Moulton. 

Acx*ordmg  to  the  returns  as  certified  by  the  secretary  of  state,  con- 
testee  (Mr.  O'Connor)  had  a  majority  of  5,272  votes.  Contestant 
alleged  that  he  had  a  majority  of  the  votes  on  the  face  of  the  precinct 
returns,  but  that  the  county  canvassers  had  illegally  rejected  a  large 
number  of  precinct  returns,  and  that  one  precinct  return  had  been 
destroyed,  and  the  contents  of  the  ballot  box  altered,  and  the  vote 
counted  according  to  the  ballots.  He  also  alleged  that  in  a  large 
number  of  specified  precincts  the  ballot  boxes  had  been  stuffed  with 
Democratic  ballots,  and  when  the  excess  was  drawn  out  in  pretended 
compliance  with  the  law  nearly  all  the  ballots  dmwn  out  were  Repub- 
lican, so  that  contestant  was  deprived  of  a  large  number  of  votes 
legally  cast  for  him,  and  contestee  given  a  corresponding  number  not 
cast  for  him.  Contestee  denied  the  charge  of  ballot-box  stufling,  sub- 
stantially admitted  the  charge  of  rejection  of  returns,  and  made  counter 
charges  of  intimidation.  On  these  issues  testimony  was  taken.  About 
the  time  the  testimony  was  all  taken  contestee  died,  and  the  governor 
issued  writs  for  an  election  for  a  member  ''to  serve  for  the  remainder 
of  the  term  for  which  the  said  Michael  P.  O'Connor  was  elected.^  At 
this  election  Mr.  Sanmel  Dibble  received  all  the  votes  cast,  and  he  was 
sworn  in,  the  House  laying  on  the  table  a  motion  to  refer  his  creden- 
tials to  the  Committee  on  Elections. 

Mr.  Dibble  contended  that  he  could  not  be  made  a  party  to  the  case 
of  Mackey  vs.  O'Connor,  and  that  if  his  ri^ht  was  to  be  questioned  it 
must  be  in  a  new  proceeding.  This  claim  was  overruled  by  the 
committee. 

The  right  of  the  contestant,  as  also  of  the  people  of  that  Congressional  district, 
who,  after  all,  are  the  real  parties  in  uiterest,  to  have  the  facts  of  that  election 
inquired  into  and  adjudicated  by  the  House,  can  not  be  changed  by  the  fact  of  the 
death  of  the  contestee.  If  the  contestant  really  receive<i  at  that  election,  as  he 
claims,  the  largest  number  of  legal  votes,  it  is  his  right  and  the  right  of  the  people  of 
that  district  that  he  be  awarded  the  seat  he  was  chosen  to  fill.  The  committee,  how- 
ever, are  of  opinion  that  Mr.  Dibble,  if  elected  to  any  position,  was  elected  to  fill  a 
vacancy  created  bv  the  death  of  Mr.  O'Connor,  and  for  his  unexpired  tenn.  *  *  ♦ 
The  right  of  Mr.  f)ibble  to  a  seat  in  the  House  depends  upon  the  title  of  Mr.  O'Con- 
nor, *  *  *  and  if  it  appears  from  the  proofs  that  Mr.  O'Connor  was  not  elected, 
then  there  was  no  vacancy  created  by  his  death,  no  remainder  of  a  term  to  be  filled, 
and  Mr.  Dibble  could  have  no  rights  to  be  prejudiced  by  any  pleadings  or  agree- 
ments made  bv  Mr.  O'Connor. 

If  a  contest  could  abate  by  the  death  of  contestee,  then  it  would 
abate  by  his  resignation,  and  a  contestee  finding  his  case  hopeless 
might  at  any  time  abate  the  case  by  his  own  volition  and  again  olfer 
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himsi'lf  as  a  <*andidato  at  a  now  elocution  in  which  ho  would  have  noth- 
ing to  loso  and  ovorythinjr  to  gain. 

Aftor  this  ciuostion  had  boon  sottlod  by  tho  oonimittoe  Mr.  Dibble 
niado  a  soc!ona  motion  to  suppro.ss  tho  tostiniony,  allowing  that  the 
tostiniony  as  printod  was  not  tho  tostiinon\'  as  originally  taken,  but 
that  it  had  Ix^on  altorod  and  p<M*voi-t(Kl  by  contestant,  and  also  that  the 
teohninil  rociuironionts  of  tho  statute  in  regard  to  tran.scrib]ng  and 
forwarding  tno  tostiinony  had  not  Ix^on  ooinplied  with.  In  support  of 
this  motion  Mr.  Dibbh^  submitted  a  munlK»r  of  ex  /Hirfe  affidavitH,  to 
which  contestant  replied  by  submitting  tho  affidavits  of  83  of  the  94 
witnesses  examined  by  liim,  stating  that  their  testimony  as  printed 
was  correct,  and  again  swearing  to  its  truth,  and  the  affidavit  of  the 
stenogmphor  sUiting  that  in  tho  limited  time  given  him  he  had  com- 
parodtho  printed  tostimon}'  of  14:  witnesses  with  his  original  notes  and 
found  it  correct.  If  the  tostimonv  of  anv  of  the  others  had  been  ineor- 
root  thoro  was  ample  time  for  Mr.  Dibble  to  have  had  it  compared  and 
to  have  procun*d  an  affidavit  to  that  effect. 

Tho  provisions  of  the  statute  in  rogjird  to  the  form  and  manner  of 
taking  and  forwarding  tho  d(»i)ositions  wore  directory  merel\%  and 
tho  conunittoo  only  in(|uircHl  wnothor  tho  tostimonv  of  the  witnesses 
had  l>oon  corroctlv  takon,  and  forwarded  as  taken.  The  great  prepon- 
doranct^  of  tho  aflidavits  showed  that  there  had  been  no  alteration  of 
the  testimony.  Tho  stenographic  notes  wore,  strictly  speaking,  the 
original  (ividonco  of  what  the  witnesses  deposed.  It  was  agreea  that 
they  should  bo  afterwards  transcribed,  and  it  was  immaterial  how  or 
by  whom  t\wy  were  transcribed,  provided  they  were  correctly  tran- 
scribed, *' since  the  notary  public  accepted  the  work  as  done  by  the 
copyists,  and  certified  to  tho  same  as  being  tho  depositions  taken  by 
him.  Th(»  fact  that  tlu»  contestant  assisted  in  making  transcripts  of 
this  evidence*  does  not  d(»tract  from  its  correctness.'^  The  conmiittee, 
th(»n»fore,  consid(»red  th(»  t(»stimony,  and  proceeded  to  determine  the 
case  on  its  intn'it"^. 

Although  contestet*  had  a  hirgi'  majority  on  the  returns  as  counted, 
contestant  would  have  had  a  majority  of  87i>  votes  if  all  the  precinct 
n^turns  had  ])vou  count(»d.  The  apparcMit  majority  of  contostee  was 
obtained  })y  the  rejection  of  twelve  precinct  returns,  and  by  tho  fmudu- 
lont  reversal  of  the  voti*  of  Haut  Gap  precinct.  At  this  prcH'inct  an 
hon(»st  election  was  held,  and  the  manager's  counted  tho  votes  and  certi- 
fied for  cont(\stant  1,087;  for  coiitestec*,  40.  The  returns  wore  sealed 
up  in  the  box  and  dolivcM'od  to  the  county  canvassers.  Aftor  tho  deliv- 
(»ry  of  th(»  box  tlu^  scnil  was  ))roken  by  someon(%  tho  returns  abstnicted, 
and  the  ballots  changed.  The  county  canvassers,  finding  no  return, 
counted  the  })allots  in  the  l)ox  and  found  ll>  for  contestant  and  1,052 
for  contest(»e--substantiallv  a  reviTsal  of  the  true  vote  as  returned. 
Tho  other  twelve  precincts  wcmo  rejected  by  the  canvassers.  Contostee 
alleged  that  they  w(»ro  r(»j(»cted  because  "threats,  acts  of  intimidation, 
and  violenc(»  wen*  perpetrdted  by  the  partisans  and  supporters  of  Mr. 
Mackeyr  i)ut  the  county  canvass(M*s  had  no  judicial  authority  to  exam- 
ine into  such  (juestions  and  reject  polls,  and  there  was  no  evidence 
before  the  conunittee  to  sustain  any  such  charges.  Tho  committee, 
therefore,  found  that  contestant  had  a  majority  of  87t>  votes  on  the 
face  of  the*  returns. 

Hut  the  real  majority  of  contestant  was  nuich  larger.  At  forty-five 
precincts — two-thirds  of  the  precincts  in  tho  district — the  ballot  tx>xes 
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were  stuffed,  as  waf<  shown  Ijv  the  lurge  excess  of  ballob^  ovit  the 
number  of  names  on  the  poll  list.  The  average  excess  in  these  forty- 
five  precincts  was  18S*  ballots,  and  in  one  box  1,071  extra  ballots  were 
found.     The  total  excess  in  ail  the  precincts  was  fl,247  votes. 

ThiB  large  excerai,  occurring,  aa  it  did,  at  over  two-thirds  of  the  polls  io  the  dis- 
trict, warrantd  the  (rondiision  that  the  e  "  '  "  '  ''  ''  * 
mere  accitlent  or  li>cfll  manipulatloi 

It  was  very  clear  that  these  extra  ballots  were  Democratic  ballots. 
In  accordance  with  advice  publicly  given  by  contestant  and  others,  the 
Republicans  at  most  of  the  polls  went  to  the  polls  with  open  tickets, 
and  folded  them  in  the  presence  of  the  manaeers  of  election,  so  as  to 
show  that  they  oidv  voted  one  ticket.  AH  the  ele4?tion  officers  in  all 
the  precincts  were  l)eniocrats,  and  the  boxes  could  hardly  have  been 
stuffed  without  their  connivance.  Two  sorta  of  Pemocratic  ballota, 
one  much  narrower  than  the  other  and  printed  on  fine  tissue  paper, 
were  used  throughout  the  district.  In  many  precincts  there  was  specific 
proof  of  finding  several,  and  in  one  (.-ase  ^3,  of  these  ballots  inclosed 
in  larger  Deinot'intic  tiallots.  The  fact  that  the  extra  ballota  were 
Democratic  was  also  conclusively  .'^hown  at  some  polls  by  the  fact  that 
there  were  more  Democratic  ballots  in  the  box  than  there  were  voters 
voted  of  l>oth  parties.  In  one  case  there  were  4f>5  more  Democratic 
Imllobj  than  there  were  votci-s  of  lK>th  parties. 

In  drawing  out  the  excess  of  ballots  it  was  very  easy  to  distinguish 
the  Republican  from  the  Democratic  Iwllots  by  the  touch,  and  the  bal- 
lots drawn  out  were  chiefly  Republican.  In  twenty-nine  polls  2,454 
Republican  and  383  Democratic  ballots  were  drawn  out. 

Every  Sepublican  vote  •Jrawn  out  was  a  low  of  one  to  Mr.  Mackey  and  a  gain  of 
one  to  Mr.  O'Connor.  On  the  other  hand,  hv  the  drawing  out  of  a  Democratic 
ticket  Mr.  O'Connor  suffered  no  tosM,  liecause  the  exi^n*  Iwing  creattnl  hy  jilatTing 
Democratic  tickels  in  the  liox,  whenever  a  Democratic  ti<-ket  lawfully  voled  was 
drawn  out  one  of  the  Deniocratii'  tii-ketK  illegally  voted  woh  nmntecl  in  itH  place,  im 
that  the  contestee's  vctte  wai*  not  re<luce<l  thereby.  In  onler,  therefore,  to  atutertain 
the  true  state  of  a  )ioll  it  is  only  necewary  to  aild  to  the  vote  returned  fur  the  con- 
testant at  that  pill  the  riumlier  of  Ilepulilican  liatlotjj  drawn  out  and  deMroyeil,  and 
to  deduct  from  the  vote  n'turneil  for  the  conteBtee  a  like  ntiitilx-r,  making,  of  c<iun<e, 
such  additional  corriftionf"  an  the  testimony  warranti^. 

Correcting  the  votes  of  the  various  precincts  in  this  way,  the  com- 
mittee found  that  contestant's  majority  of  H7i>  vote's  on  the  face  of  the 
returns  was  increased  to  1i,:i7H,  and  they  therefore  offered  resolutions 
declaring  that  Mr.  Dibble  was  not  cntithMl  to  occupy  the  seat,  and  that 
contestant  was  electe<i. 

The  minority  held  that  there  was  no  contest  legally  pending,  and 
also  that  the  motion  to  suppress  the  t«?stiniony  on  the  ground  that  it 
had  lM>en  altered  bv  cont»wtJint  should  be  gmnti-d.  The  affiduvits 
presented  showed  tfiat  all  the  testimony  hud  l>cen  copied  by  contestant 
)ind  his  agents,  and  thut  ctiiite.'jtunt  had  made  altenitions  in  it.  Mr. 
Dibble  made  affidavit  to  a  number  of  alterations  in  Mr.  Mackev'x 
handwriting  apparent  on  the  fai-e  of  the  tt^timony.  The  notary  did 
not  compare  any  of  the  testimony  with  hln  m>te«  aftei^^n^^ied, 
but   certilitHl   it  without  examination.     Nonot'"  ~ 

in  his  presence,  as  tlie  law  reciuin-d.     The  i 
numt>er  of  decisions  made  under  similar  stat 
always  required  that  all  the  forms  of  law  ii^ 
warding  or  depositions  should  be  ocrun  ' 
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integrity  of  the  depositions  should  be  uiujuc^stionable.  None  of  these 
depositions  could  legally  be  considered. 

The  minority  also  held  that  the  papers  offered  as  United  States 
supervisors'  returns  and  the  tabulated  statement  purporting  to  be 
made  by  the  chief  supervisor  were  not  admissible  as  evioence.  Section 
2029  of  the  Kevised  Statutes,  as  understood  and  explained  at  the  time 
of  its  passage,  took  awa^'  from  the  supervisors  outside  of  cities  of 
20,000  inhabitiints  or  over  all  powers  except  those  of  mere  witnesses, 
including  the  power  of  making  returns.  The  certificates  not  being 
required  by  law,  they  were  not  evidence,  and  the  facts  sought  to  be 
shown  by  them  should  have  been  shown  by  the  testimony  of  witnesses. 
The  statements  of  the  chief  supervisor  did  not  purport  to  be  copies  of 
any  papers  in  his  oflBce,  but  simply  a  compilation  from  them. 

Mr.  Dibble's  rights  ought  not  to  be  in  any  way  affected  by  the  record 
in  the  case  of  Mackey  rf<,  O'Connor.  Mr.  O'Connor  was  the  returned 
membei*,  and  had  a  ri^ht  to  the  seat  for  two  years  unless  he  died  or 
the  House  adjudged  him  not  elected,  but  he  had  no  inheritable  or 
transmissible  interest  in  it. 

The  content  for  hia  seat  after  his  death  is  a  contest  for  something  that  has  ceased 
to  exist. 

Mr.  Dibble  had  been  duly  elected  and  had  Ix^en  sworn  in  in  accordance 
with  a  vote  of  the  House.  This  gave  him  a  right  to  the  seat  until 
someone  should  successfully  attack  kf^  right.  lie  was  entitled  to  the 
notic(»  of  contest  required  by  the  statute,  and  to  an  opportunit}^  to 
defend  Ills  right.  The  House  has  the  right  to  adjudicate  the  question 
of  the  right  of  a  member  to  his  seat,  either  in  the  case  of  a  contest 
between  a  contestant  and  a  returned  member,  under  the  statute,  or 
upon  the  protest  of  an  elector  or  other  person,  or  upon  the  motion  of 
a  member  of  the  House.  In  the  first  case,  that  of  a  statutory  conteijt, 
the  proceeding  is  Inter  part e>i  and  abates  on  th^^death  of  either  partv. 
It  nuist  b(^  conducted  according  to  the  stiitute.  In  tlie  other  cases  tne 
])r()ceeding  is  under  the  Constitution,  and  the  House  must  prescribe 
th(»  rul(»s  for  the  conduct  of  eacli  particular  (tase.  The  case  of  Mackey 
vs,  O'Connor  was  a  proceeding  !ntrr  jxirten^  and  Mr.  Dibble  could  not 
})(»  made  a  party  to  it.  If  contestant  desired  to  question  the  right  of 
Mr.  Dibble,  he  must  do  it  hy  a  contest  under  the  statute,  opened  by 
a  due  notice  of  contest.  If  the  right  of  Mr.  Dibble  was  to  l>e  ques- 
tioned in  any  other  way,  it  could  only  be  by  order  of  the  House.  The 
usual  resolution  of  r(»ference  of  contested-c^lection  cases  to  the  Com- 
mittee on  Klections  did  not  give*  that  committee  jurisdiction  over  the 
abated  case  of  Mackey  rs.  O'Connor,  nuich  l(»ss  did  it  give  the  right  to 
mak(^  that  case*  the  basis  of  an  inquiry  into  the  right  of  Mr.  Dibble  to 
his  seat. 

We  ciui  not  (•(mcur  ill  estahlisliinjj  lis  a  precedent  that  a  niemlx^r  of  this  House, 
duly  acbnitteil  to  !i is  scat,  can  ]>e  rightfully  reiu<>ve<l  tlicrefroni  without  any  oppNor- 
tunity  <»f  dflVuilinj:  his  tith*  thereto,  eitluT  l»y  pN'adin^  hi«  defence  or  by  introducing 
evidence  in  iiin  U'half.  Nor  can  we  snl)S(TilH^  to  the  opinion  tliat  tlie  Committee  on 
Elections,  under  '\{^  ordinary  i>owers,  oan  sunnnon  a  member  of  this  House  to 
defend  a  raik^e  in  which  he  is  not  the  contestee,  in  wliich  he  is  in  no  way  named  as  a 
j>arty,  and  in  which  the  Mouse  hiis  not  only  not  required  him  to  apjK'ar  but  has  by 
iti*  action  decline<l  to  make  iiim  a  party. 

The  minority  discussed  very  brieflv  the  contestant's  claims  on  the 
merits  of  the  case.     It  was  not  true  that  contestant  had  a  majority  on 
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the  face  of  the  returns.  Counting  all  the  rejected  returns  as  claimed 
by  contestant,  there  still  remainea  a  majority  of  1,145  for  contestee.^ 

The  attempt  to  build  up  a  majority  of  9,278  for  contestant  was 
based  on  the  assumption  that  the  tellot  boxes  were  stuffed  by  Demo- 
crats, in  the  face  of  the  fact  that  the  very  evidence  relied  on  by 
contestant  showed  that  at  ten  or  twelve  polls  Republican  ballots  were 
found  folded  together. 

The  minority  recommended  that  the  case  of  Mackey  vs,  O'Connor 
be  dismissed. 

After  many  days  of  "filibustering"  a  resolution  to  send  a  com- 
mittee to  investigate  the  charges  of  tampering  with  the  testimony  was 
rejected  by  a  vote  of  97  to  139.  The  resolutions  presented  by  the 
majority  were  then  passed  by  a  vote  of  150  to  3  (not  voting,  138), 
and  Mr.  Dibble  was  unseated  and  contestant  sworn  in. 

[2  EUs.,  561-602.] 

(16)  Stolbrand  vs.  Aiken. 

Testim/my  not  tnken  before  legal  officer.     Case  dmni'Ssed. 

Report  by  Mr.  eTones. 

The  testimony  of  contestant  was  all  taken  before  a  United  States 
commissioner.  Contestee  objected  at  the  outset  to  the  competence  of 
the  officer,  and  the  committee  sustained  the  objection.  The  law  speci- 
fied certain  officers  before  whom  testimony  might  be  taken,  and  pro- 
vided that  by  the  written  consent  of  both  parties  it  might  be  taken 
before  other  officers.     There  was  no  such  consent  in  this  case. 

It  is  inBisted  that  the  House  of  Representatives,  in  judging  of  the  elections^  quali- 
fications, and  returns  of  its  members,  is  not  bound  by  the  rigid  rules  of  judicial  pro- 
cedure. This  is  true,  but  applies  only  to  exceptional  cases,  not  provided  for  by  the 
**  rules  prescribed."  It  would  be  worse  than  idle  to  prescribe  rules  if  they  may  be 
willfully  and  unnecessarily  disregarded. 

This  view  was  decisive  of  the  case,  and  the  committee  therefore 
recommended  that  contestant  have  leave  to  withdraw  his  papers. 
The  House  agreed,  without  division. 
^  lills.,  603,  604.] 

(17)  Cannon  vs.  Campbell. 

Polygamy y  tUeaal  naturalizatioii y  status  of  Territorial  Delegate 
with  reference  to  trie  right  of  the  House  to  ti^  election  contests.  Reports 
hy  Messrs.  Calkijis^  Pettihmie^  Miller^  Jacobs^  and  Beltzhoover  to  vacate 
seat;  hy  Mr.  Thompson  fm*  contested;  by  Messrs.  Ranney  and  Alber- 
ton^  and  minority  repart  signed  by  Messrs.  Moultan  {Alberto?*)^  JJavis, 
ana  Jones  for  contestant.     Seat  declared  vacant. 

On  the  face  of  the  returns  contestant  had  18,568  votes  and  contes- 
tee 1,367,  but  the  governor  issued  the  certificate  to  contestee  on  the 
ground  that  contestant  was  a  polygamist  and  an  alien,  and  hence 
meligible,  and  that  this  involved  the  election  of  contestee.  The  Clerk 
of  the  House  placed  the  name  of  contestant  on  the  roils,  but  at  the 
beginning  of  tne  session  the  House  refused  to  permit  either  to  be 

'  In  this  statement  Haut  Gap  precinct  was  retained  as  counted  by  the  county 
canvaasers. 


i 
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sworn  in,  and  reiorrcd  the  papers  to  the  Committee  on  Elections,  to 
report  either  on  ih^  prima  facte  or  the  final  right  to  the  seat 

Mr.  Calkins  made  the  fullest  report  in  advocacy  of  the  proposition 
that  neither  candidate  was  elected.  A  majority  of  the  committee  seem 
to  have  agreed  in  this  conclusion,  but  there  were  several  separate 
repoits,  each  representing  only  the  views  of  the  member  signing  it. 

Contestant  presented  a  certificate  of  naturalization  in  due  fonn  pur- 
porting to  have  been  issued  in  1854  by  a  court  of  competent  jurisdic- 
tion. Most  of  the  members  of  the  committee  agreed  that  this  could 
not  be  attacked  in  a  collateral  proceeding.  Contestee  attacked  the  certi- 
ficate on  the  grounds  that  there  was  no  legal  record  of  its  issue,  and 
that  contestant  had  not  in  fact  resided  in  the  United  States  the  required 
length  of  time  when  the  certificate  was  issued.  The  only  record  of 
naturalizations  kept  by  the  court  from  which  this  certificate  was  issued 
WHS  the  book  of  stubs  from  which  the  certificates  were  torn  oflf.  The 
stubs  were  not  signed  by  the  judge,  but  it  was  held  that  this  was  not 
inipenitive  in  the  absence  of  a  mandatory  statute  requiring  it.  It 
fully  appeared  by  parol  evidence  that  the  judgment  of  naturalization 
had  in  fact  been  auly  rendered  by  the  court. 

Mr.  Cannon  came  to  the  United  States  when  a  boy,  in  1842,  and 
settled  at  Nauvoo,  111.  In  1847  he  went  with  the  rest  of  the  Mormon 
colony  to  (xreat  Salt  Lake,  in  what  was  then  Mexican  territory.  In 
1848  this  territory  was  ceded  to  the  United  States.  Soon  after  Mr. 
('aiinon  wont  to  California,  and  in  alx)ut  a  year  went  to  the  Hawaiian 
Islands  as  a  missionary,  returning  only  a  short  time  before  his  natu- 
ralization. Those  facts  were  not  held  to  vitiate  the  naturalization, 
either  because  it  could  not  be  collatei'ally  attacked  or  because  Mr. 
Cannon  was  considorod  as  having  been  constructively  a  resident  the 
ro(juirod  length  of  time. 

Tho  only  ovidonce  in  the  case  on  b(»half  of  contostixnt  consisted  of 
ocutitiod  copies  of  the  county  returns.  These  were  appended  to  his 
notice  of  contest,  but  were  not  otherwise  put  in  evidence  during  the 
legal  time  or  ])ofore  any  officer.  They  were  admitted,  however,  by 
most  of  tli(»  conunittoe,  on  the  ground  that  this  sort  of  certified  docu- 
miMitary  ovidonce  may  bo  put  in  ovidonce  at  an}"  time. 

All  the  conunittoe  except  Mr.  Thompson  agreed  that  contestee  was 
not  olocted  and  noarlv  all  at^reod  that  contestant  was  elected  unless  he 
was  dis(iualitiod  by  polygamy.  He  admitted  that  he  was  a  polygamist. 
Those  who  advocated  refusing  him  his  seat  on  this  ground  argued  that 
a  Territorial  Delegate  is  not  a  nioni})er  of  the  House,  and  is  not  an 
of  11  cor  under  tho  Constitution.  He  holds  his  seat  by  the  courtesy  of 
tho  Hous(\  which  may  at  any  time  by  a  majority  vote  deprive  him  of 
it.  His  (lualitications  are  whatever  the  House  in  any  particular  Con- 
gross  may  choose  to  j)roscribo:  and  (»von  Congress  can  not  b\'  law  bind 
an}^  Mouse  ])ut  th(»  one  consenting  to  tho  law.  Polygamy  is  a  viola- 
tion of  tho  laws  of  tho  United  States  and  a  high  crime  against  civiliza- 
tion. Tho  House  ought,  in  justice  to  its  own  dignity,  to  exclude  a 
self-confossod  polyganiist  from  a  seat  on  its  floor. 

Mr.  Thompson,  who  reported  for  contestee,  did  so  on  the  ground  that 
his  cortiticate  of  election  must  stand  until  overthrown  by  competent 
evidence,  which  had  not  been  done.  Contestant  had  given  notice  of 
contest  under  the  statute,  but  had  offered  no  evidence  of  any  sort  taken 
under  the  statute.  He  must  be  held  to  have  abandoned  his  contest. 
If  the  certified  copies  of  the  returns  were  admitted,  they  did  not  prove 
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how  many  legal  votes  were  cast.  Under  the  laws  of  the  Territory  it 
was  possible  for  women  who  were  not  citizens  and  other  clearly 
unqualified  persons  to  vote.  There  was  no  evidence  how  many  of 
these  v^otes  might  have  been  cast.  The  pretended  naturalization  of 
contestant  was  clearly  void.  There  was  no  legal  record  of  its  issue, 
and  contestant  had  not  at  the  time  it  purported  to  have  been  issued  been 
an  actual  resident  of  the  United  States  the  required  time;  constructive 
residence  was  not  sufficient. 

Those  who  reported  for  contestant  did  so  on  the  ground  that  the 
committee  had  no  right  to  investigate  any  other  qu^ifications  than 
those  prescribed  by  the  statute  creating  the  office  of  delegate,  or  by 
the  Constitution  in  regard  to  members,  which  applied  to  Delegates  by 
analogy.  A  Delegate  was  so  far  a  member  that  he  ought  not  to  be 
deprived  of  his  seat  except  upon  evidence  that  he  was  not  elected  or 
that  he  possessed  some  legal  or  constitutional  disqualification.  The 
personal  moral  character  or  the  Dele^te  was  no  more  to  be  considered 
m  judging  of  his  election,  qualifications,  and  returns  than  in  the  case 
of  a  Alember.  If  he  was  to  be  removed  because  of  personal  unfitness 
it  should  be  bv  expulsion  by  a  two-thirds  vote. 

The  resolutions  of  the  minority,  declaring  contestee  elected,  were 
rejected  by  a  vote  of  79  to  123.  The  resolutions  declaring  the  seat 
vacant  were  then  passed  without  division. 

[2  Ells.,  604-667.] 

(18)  Stovell  vh.  Cabell. 

Fraud;  illegal  influence;  irreguhirlti^H.  Report  for  contestee. 
Omtestee  retained  the  seat. 

Report  by  Mr.  Atherton. 

According  to  the  returns  contestee  had  a  majority  of  859  votes.  If 
all  the  claims  of  contestant  in  his  notice  of  contest  in  regard  to  pre- 
cincts about  which  he  took  any  testimony  were  conceded,  this  majority 
would  not  be  overcome.  Some  testimony  was  taken  in  regard  to  pre- 
cincts not  mentioned  in  the  notice  of  contest  or  upon  issues  in  regard 
to  others  not  raised  by  the  notice  of  contest,  but  the  committee  held 
it  to  be  inadmissible.  Testimony  was  also  thrown  out  because  taken 
in  one  county  before  a  notary  public  of  another  county,  or  before  a 
county  clerk,  an  officer  not  authorized  by  the  statute.  Most  of  the 
charges  as  to  other  precincts  were  not  sufficiently  proved.  Contestant 
charged  that  at  one  precinct  his  supporters  were  subjected  to  social 
and  business  ostracism,  and  that  the  colored  and  white  voters  were 
required  to  vote  at  sepamte  windows;  the  white  voters  voted  rapidly 
and  without  challenge,  while  the  colored  voters  were  purposely  delayed, 
so  that  many  of  them  had  not  yet  voted  when  the  polls  closed.  The 
mere  fact  of  receiving  the  votes  at  two  windows  did  not  affect  the 
validity  of  the  election.     There  was  very  little  testimony  tending  to 

f)rove  the  charge  of  unfairness,  and  this  was  fully  contradicted.  Simi- 
ar  charges  were  made  against  a  few  other  precincts,  but  not  proved. 
Many  votes  were  charged  to  have  been  rejected  by  the  illegal  rulings 
of  election  officers,  but  while  some  votes  may  have  been  so  rejected, 
the  number  was  nmch  less  than  charged,  and  not  great  enough  to  affect 
the  result. 

The  committee  unanimously  recommended  resolutions  declaring  con- 
testee elected.     The  House  agreed  without  division. 
[2  Ells.  667-675.] 
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(19)  Bayley  vs.  Baubour. 

Inhabitam'y,     Rejx/rtfor  contested,     Contestee  retained  his  seat. 

Report  by  Mr.  Wait. 

Contestant  abandoned  all  the  claims  iu  bis  notice  of  contest  except 
the  charge  that  contestee  was  ineligible  by  reason  of  not  being  an 
inhabitant  of  Virginia  at  the  time  of  his  election.  In  doing  this  he  of 
course  abandoned  all  claim  to  be  himself  entitled  to  the  seat,  and  the 
committee  would  have  preferred  to  have  the  question  of  eligibility 
raised  l)v  a  memorial  from  the  electors,  who  were  alone  interested. 

It  appeared  that  Mr.  Barbour  had  no  property  in  the  city  of  Alex- 
andria, but  that  his  wife  had,  and  it  was  assessed  against  her  as  a  resi- 
dent of  Alexandria  until  shortly'  after  the  election  in  question.  Mr. 
Barbour  had  a  temporarv  home  in  Washington,  but  he  always  considered 
and  announced  himself  as  a  resident  of  Virginia.  Ij&gBl  processes 
wen»  liabit«allv  served  on  him  in  Alexandria.  For  two  or  three 
months  before  and  after  the  election  in  question  he  had  been  actually 
present  in  Virginia,  with  no  intention  of  ever  peniianently  removing 
therefrom.  The  laws  of  Virginia  required  a  year's  residence  in  the 
State  and  three  months  in  the  county,  city,  or  town.  It  was  contended 
that  Mr.  Bar))our  had  not  these  qualitications  of  an  elector,  but  the 
committ<»e,  after  discussing  the  cases  of  Bailey  (C.  &  H.,  411)  and  Key 
(C.  &  IL,  2!>4),  held  that  it  was  not  necessary  that  a  member  should 
b(^  a  voter  in  the  Stat(»  at  th(»  time  of  his  election,  but  only  that  he  be 
an  inhabit^mt. 

Th(»  connnittee  reconmiended  that  cont(»stee  retiiin  the  seat,  and  the 
House  agreed  without  division. 

1 2  Ells.,  67^M>so.] 

(20)    JONKS   Vs,    SlIEI.LKY. 

- ^pp^t<'<t^*'*i^  f'^i'  ^f  xpcr'tal  i/tvrtitigntl^Hi,     ^Ifijorlftj  report  favorahJe; 
Majority   report  by  Mr.   Kunn(\v;  minority   report  by  Mr.   I^ltz- 

llOOVCM*. 

Mr.  Shell(\v  had  Ix'en  uns(»ated  (see  case  of  Smith  ?'.•?.  Shelley)  and  a 
vacancy  declared.  A  special  election  was  called  to  fill  the  vacanc}', 
and  Mr.  Shelley  was  ciMtitied  to  have  })een  again  elected.  Contestant 
alle<ifed  that  on  tin*  fac(*  of  th(»  precinct  returns  he  had  received  a 
majority  of  about  10, (MK)  votes,  but  that  nearly  all  his  votes  had  been 
thrown  out  by  the*  county  canvassers  on  frivolous  pretexts.  He 
exhibited  to  tlie  connnittee*  th(»  returns  of  i\\v  United  States  super- 
visors, which  se(»med  to  sui)port  the  charge.  Notice  of  contest  nad 
been  duly  served,  but  the  tnn(»  allowed  hy  the  stiitute  for  taking  testi- 
mony would  (\\tend  beyond  March  4,  iss;},  when  the  C\)ngress  would 
<'xpin»  by  limitation.  Contestant  therefon*  petitioned  for  a  mon^ 
speedy  way  of  investigiiting  th(»  election.  Ihe  committee  favored 
gninting  the  application.  The  well-known  history  of  the  district  (the 
Fourth  Alabama)  and  the  facts  brought  out  in  the  contest  of  Smith  ^i«. 
Shell(\v  gav(^  a  show  of  probability  to  the  claims  of  contestant,  and  if 
his  alh^gations  were  triu»  the  House  ought  to  know  it.  The  committee 
therefore  reconnnendtnl  that  a  subcommittee  of  three  members  be 
authorized  to  go  to  Alabama  to  takt^  testimony. 
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The  minority  opposed  einployin|r  any  nuch  plan.  Contestant  might 
have  started  his  contest  earlier  and  thus  gained  time.  The  time  was 
now  (January  23,  1883)  so  short  that  no  special  committee  could  take 
more  than  a  small  part  of  the  evidence.  Contestant  and  contestee  were 
taking  testimony  m  the  regular  way,  and  should  be  permitted  to  pro- 
ceed. The  only  effect  which  an  investigation  by  a  special  committee 
could  have  would  be  to  prejudice  the  case  of  Craig  vs.  Shelley,  which 
was  pending  in  the  Forty-eighth. Congress.  The  Forty-seventh  Con- 
gress had  already  had  contest  enough  of  its  own  ^^  without  embarking 
in  the  business  of  setting  up  small  side  shows  to  help  along  contests  in 
the  next  House."  All  the  presumptions  were  in  lavor  of  contestee, 
and  the  statement  of  the  majority  that  the  claims  of  contestant  were 
''probable"  was  based  on  uncalled-for  assumptions. 

The  rule  of  law  being  that  the  ordinary  method  of  trying  contested  elections  in 
accordance  with  the  provisions  of  the  act  of  Congress  will  not  be  departed  from 
without  good  cause,  it  is  respectfully  submitted  that  under  all  the  circumstances  in 
this  case  no  such  cause  has  been  shown. 

The  minority  report  was  subsequently  withdrawn  by  unanimous 
consent. 

There  was  no  action  by  the  House. 
[2  Ells.,  681-^86.] 
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FOETY-EIOHTH   C0HOEE88,  1883-18S6. 

Committee  (m  JEUctions, 

Mr.  TuBVER,  Geor^a,  Mr.  Adams,  New  York, 

Dayis,  Missouri,  Kanney,  Massachusetts, 

Converse,  Ohio,  Pettibone,  Tennessee, 

Cook,  Iowa,  Miller,  Pennsylvania, 

Bennett,  North  Carolina,  Valentine,  Neoraska, 

LowRY,  Indiana,  Hepburn,  Iowa. 

Elliott,  Pennsylvania,  Hart,  Ohio, 

Mr.  Robertson,  Kentucky, 

Casein. 

(1)  J.  R.  Chalmers  vs,  V.  H.  Manning,  Mississipj^t, 

(2)  George  T.  Garrison  vs.  Robert  Mayo,  Virginia. 

(8)  Francisco  A.  Manzanares  vs,  Tranquilino  Luna,  ^ew  Mexi<)o, 
(4:)  Charles  C.  Pool  vs.  Thomas  G.  Skinner,  North  Carolina. 

(5)  S.  N.  Wood  vs.  S.  R.  Peters,  Kansas. 

(6)  Charles  T.  O'Ferrall  vs.  John  Paul,  Virainia. 

(7)  William  M.  English  vs.  Stanton  J.  Peelfe,  Indiana'. 

(8)  Jonathan  H.  Wallace  t;*.  Wm.  McKinley,  jr.,  Ohio. 
(1))  •lames  E.  Campbell  vs.  Henry  L.  Morey,  Ohio. 

(10)  John  E.  Massey  vs.  John  S.  Wise,  Virginia. 

(11)  George  H.  Craig  vs.  Charles.M.  Shelley,  Alabama. 

(12)  A.  C.  Botkin  vs.  Martin  Maginnis,  Montana  Territory. 
(18)  James  H.  McLean  vh.  James  O.  Broadhead,  Missouri. 
(14)  Benjamin  T.  Frederick  vs,  James  Wilson,  Lnoa. 

(1)  (yiLALMKRS  vs.  Manning. 

Prima  facie  case:  Neither  j^orty  seated.  Case  cm  merits:  Undue 
itifffrtHW  by  (TiH}crnment  (fjficrrs;  holding  of  inannvatibla  office.  Ma- 
jority reports  for  coidi^s^aot;  minority  report  to  declure  seat  vaca?it. 
Cot  fest(f  n  t  seated. 

Prima  facie  cas(»:  Majority  report  by  Mr.  Turner;  minority  report 
bv  Mr.  Cook. 

Case  on  merits:  Majority  report  by  Mr.  Cook;  dissenting  report  by 
Mr.  Ranney;  minority  report  by  Mr.  Davis. 

IIh*  C-lerk  of  the  lioiise  did  not  place  the  name  of  either  claimant 
on  th(»  roll,  as  the  certificate  of  election  of  Mr.  Manning  had  not  been 
tiled  with  him,  and  among  th(*  papers  which  were  tiled  by  the  parties 
then*  was  nothing  which  he  regarded  as  a  certiticate  of  election.  There 
was  considenible  debate  during  the  tirst  two  days  of  the  session  as  to 
w  hat  wiis  the  proper  course  to  })e  pursued,  and  on  the  second  day  a 
r(\solution  was  introduced,  with  the  consent  of  Mr.  Manning,  and 
passed,  referring  all  the  papers  presented  by  both  parties  to  the  Com- 
mittee on  Elections,  'Svith  instructions  to  report  immediately  whether 
upon  the  prbna  facie  case  as  presented  by  said  papers  said  Manning 
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or  Chalmers  is  entitled  to  be  sworn  in  as  a  member  pending  the  contest 
on  the  merits,  and  not  to  affect  the  final  right  to  said  seat. 
The  committee  reported  that — 

This  at'tion  of  the  Hou«e  was  either  a  refusal  of  the  seat  to  Mr.  Manning  by  the 
House  on  the  usual  evidence  of  the  governor's  certificate  or  it  was  a  renunciation  by 
him  of  liis  right  to  demand  such  seat  upon  the  governor's  certificate  alone;  [>erhaps 
it  was  both. 

Among  the  papers  referred  was  a  commission  issued  by  the  governor 
to  Mr.  Manning,  in  due  form.  If  the  comnodttee  had  confined  their 
investigations  to  this  paper  alone,  they  would  "  unhesitatingly^  have 
affirmed  Mr.  Manning's  right  to  occupy  the  seat  pending  the  contest. 
Except  in  extraordinary  cases,  and  in  rare  instances,  we  find  that  the 
commission  or  certificate  concludes  all  inquiry  as  to  which  of  the 
claimants  of  a  seat  shall  occupy  it  until  the  contest  on  the  merits  is 
detennined."  But  in  this  case  all  the  papers  had  been  referred  by  the 
House,  and  among  them  was  the  certificate  of  the  secretary  of  state, 
upon  which  the  certificate  of  the  governor  was  based.  This  certificate 
showed  a  large  number  of  votes  returned  for  J.  R.  Chamhleas^  which, 
if  counted  for  contestant,  would  give  him  a  majority  of  all  the  votes. 
Contestee  in  his  answer  to  the  notice  of  contest  had  conceded  that 
these  votes  were  cast  for  contestant,  and  had  announced  his  intention 
of  not  claiming  the  seat  on  the  certificate  of  the  governor,  or  until  he 
could  prove  his  election  by  other  evidence.  The  returns  on  which  the 
certificate  of  the  secretary  of  state  was  based  showed  that  the  votes  in 

?[uestion  were  returned  to  the  secretary  of  state  as  having  been  cast 
or  contestant — the  name  "Chambless"  appearing  not  on  the  face  of 
the  returns,  but  in  a  tabular  statement  written  on  the  back  of  one  of 
them.  Under  these  circumstances,  and  on  account  of  the  instructions 
of  the  House,  the  admissions  of  contestee,  and  his  refusal  to  take  his 
scat  in  the  usual  way,  the  committee  were  *^  unable  to  agree  that  Mr. 
Manning  should  be  seated  upon  \i\^  j^^hnafacie  title.  Mr.  Chalmers 
having  no  such  credentials  as  the  law  contemplates,  we  do  not  think 
that  he  ought  to  be  seated  pending  the  contest.'' 

Mr.  Cook  tiled  a  dissenting  report,  contending  that  the  circum- 
stances of  the  reference  did  not  show  that  Mr.  Manning  had  declined 
or  the  House  denied  his  right  to  take  a  seat  on  his  certificate.  The 
only  evidence  proper  to  be  considered  on  'n  pnina  facie  case  was  the 
certific^ate,  and,  according  to  all  the  authorities,  unless  this  certificate 
either  showed  on  its  face  facts  contradicting  the  result  to  which  it  cer- 
tified or  was  issued  by  incompetent  authority,  it  was  conclusive  of  the 
prima  facie  right  of  its  holder  to  the  seat.  To  hold  otherwise,  and 
especially  to  hold  that  a  person  shown  by  other  evidence  than  the  cer- 
tificate not  to  have  received  a  majority  on  the  face  of  the  returns  was 
thereby  to  be  deprived  of  the  y>/v //^ a y^cvV^  title  given  by  the  certificate, 
would  be  to  double  the  labor  of  every  election  case  by  requiring  two 
adjudications,  both  based  upon  testimony. 

On  the  y>/7y/i(/  yj^zc'/d  case,  a  resolution  that  the  credentials  of  contestee 
were  "due  and  perfect"  was  defeated,  by  a  vote  of  106  to  139,  and 
one  that  he  be  sworn  in,  by  a  vote  of  91  to  157.  The  committee  was 
then,  without  division,  discharged  from  the  consideration  of  \h^ prima 
facie  case. 

The  seat  remained  vacant  pending  the  investigation  of  the  merits. 
On  the  final  adjudication  the  comnnttee,  by  a  nearly  unanimous  vote, 
decided  that  contestant  was  entitled  to  the  seat.     He  was  conceded  to 
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liavo  nM»eivod  a  large  majority  on  tlu»  faco  of  the  returns,  but  his  elec- 
tion wjLs  sought  to  be  overthrown  bv  charges  that  officers  of  the  United 
States  (iovernnient,  l)v  illeinil  inffuence  and  brilHMT,  had  interfered 
with  the  ehH'tion,  and  also  by  the  allegation  that  contestant,  by  virtue 
of  his  employment  as  *'^pecial  assistant  to  the  district  attorneys  for 
the  northern  and  southern  districts  of  Mississippi,"  had  been  an  officer 
of  the  Tnited  Stat(»s,  and  was  thereby  dis<[ualihed  from  being  a  mem- 
ber of  Congress. 

The  committ(»e  found  that  Fedenil  {mtronage  and  the  services  of 
Fedei-al  officers  had  apparently  lK»en  used  in  a  way  that  was  *'a  re- 
proach to  the  civil  service  of  the  country."'  But  while  such  practii^es 
were  to  be  condenmed,  it  did  not  apix*ar  in  this  case  that  thev  had 
affectiHl  the  result  of  the  election:  indec^d,  their  main  effect  seemed  to 
have  lx*en  to  secure  to  contestant  the  nomination  of  his  party,  with 
which  the  House  had  nothing  to  <lo.  As  to  the  se<'ond  question,  pass- 
ing the  question  whether  the  [)osition  of  sjx^cial  assistant  to  the  district 
attorney  is  lui  office  within  the  meaning  of  the  Constitution,  the  com- 
mittee found  that  Mr.  Chalmei*s  was  retained  for  a  s{>einal  puipose, 
"and  that  prior  to  the  time  for  the  convening  of  Congress  the  matter 
for  which  he  was  appointed  or  (Mnplo3"ed  had  been  disposed  of.  *  *  * 
Pnictically  his  connection  with  the  office  of  district  attorney  had 
ceased." 

Mr.  lianney  pres(Mited  a  rejxjrt  signed  ])v  himself  and  Messrs.  Pet- 
tibone.  Miller,  Valentine,  Hepburn,  and  llart,  all  of  whom  agreed  in 
the  conclusion  of  the  majority  report,  but  protested  against  the  insin- 
uations of  that  report  against  tne  conduct  of  Federal  officials  and 
against  the*  personal  chamcter  of  contestant.  They  claimed  that  the 
evidence  entirely  failed  to  substantiate  any  of  these  charges.  They 
also  discussed  more  at  length  the  (piestion  of  whether  the  office  of  assist- 
ant to  a  district  attorney  wa^s  a  dis(iualifving  office. 

Mr.  Davis  presented  a  minority  rejM)rt  in  which  he  contended  that 
the  position  held  by  contestant  was  an  office  within  the  menning  of  the 
constitution.  Contestant  was  retained  for  the  prosecution  of  anumi>er 
of  cases,  and  the  alleged  settlement  had  to  do  with  only  one  of  them. 
Some  of  the  cases  were  still  pcMiding,  and  contestant  had  not  resigned 
his  appointment  until  some  n)onths  after  the  beginning  of  the  session 
of  Congress.  He  presented  resolutions  declaring  the  seat  vacant  on 
this  ground  and  also  on  the  ground  of  corrupt  influence  by  Fedenil 
officials. 

On  the  case  on  the  merits  the  resolutions  presented  by  the  majority 
w(M*e  passed  bv  a  vote  of  l*)^  to  r)(>.  and  contestant  was  sworn  in. 

IMobley,  7-52.] 

(2)  (takkisox  rs.  Mayo. 

]]7ff  /t  rt'/'f/tfr((ff   ronch/s/'t\   nf  prima  facie  rnjltf,     Illetjnlly  rejerti'd 
rt'fvmti,      fUi(jal  vitttx.     Rrjturf  nti  ])rima  facie  cff^df}//*  amtt^tee;  on 

('((fSr  ff?l   //t('/'/tf<  for  ('(tnti'sidnt.        (/niifrsftlnf  Stitttd, 

lieport  on  y//v'///f/  fucit  case  })v  Mr.  Lowrv;  on  case  on  merits  bv 
Mr.  Turner. 

C/Ontestee,  having  the  (*(»rtiticate  of  elccticm.  was  sworn  in  on  the 
first  da V  of  the  session.  On  the  second  dav  a  r(»solution  w^as  offei\}d 
n^ferring  the  **  cortifi('at(\s  and  all  other  paper>''  to  the  Committee  on 
Elections,  with  instructions  to  rci)ort  "  which  of  the  rival  claimants 
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to  the  Beat  from  that  district  has  thep/'/w«_/(K7'!  right  thereto,  reserv- 
ing to  the  other  partv  the  privilege  of  contesting,  the  case  upon  the 
merits."  The  next  day  a  resolution  was  passed  referring  the  above 
resolution  to  the  Committee  on  Elections,  '*  with  instructions  to 
report  on  the  legal  question  involved  therein." 

The  committee  took  this  latter  resolution  as  implying  that  the 
House  had  not  instructed  the  committee  to  examine  other  evidence 
than  the  certificate,  and  reported  a  retwlution  declaring 

That  upon  the  legal  question  involved  in  the  caoe  of  Oarrimn  vt.  Mayo,  the  return 
of  the  governor,  in  the  abwnce  of  anythinf;  apj>earin>!  thereon  or  properly  presented 
in  connection  therewith  tending  to  impeach  it,  \s  eoni-luHive  as  to  the  prima  fade 
right,  and  that,  pending  the  eonteet  on  the  merits,  the  fitting  member  is  then-fore 
in  this  case  entitled  to  retain  the  seat. 

Mr.  Davis  dissented  from  the  construction  given  to  the  resolution 
referring  the  case. 

On  the  case  on  the  merits  the  committee  reported  that  contestee  had 
been  certified  by  the  State  canvassers  as  having  received  a  majority  of 
1  vote,  but  that  this  result  had  been  reached  hy  throwing  out  the  vote 
of  one  county  on  the  ground  that  on  the  seal  mipressed  on  the  return 
the  word  "county"  was  written  over  the  word  "circuit"  of  the  seal. 
Counting  this  county,  and  also  the  return  of  an  island  precinct  which 
had  been  delayed,  contestant  was  shown  to  have  a  majoritj'  of  72  votes. 
The  burden  of  proof  thus  shifted  to  contestee,  and  he  sought  to  sustain 
it  by  showing  illegal  votes  for  contestant  sufficient  t<i  overcome  his 
majority,  ^me  of  these  votes  involved  legal  questions  arising  under 
the  Virginia  capitation  tax  law  and  votes  found  in  the  wrong  boxes. 
The  committee  preferred  not  to  decide  these  Questions  until  the 
consideration  of  other  Virginia  cases  of  which  tney  were  decisive. 
Taking,  however,  the  views  of  the  law  most  favorable  to  contestee,  and 
looking  on  the  evidence  of  the  facts  claimed  in  the  light  most  favorable 
to  him,  be  had  not  shown  enough  illegal  votes  to  overcome  the  majority 
of  contestant.  Contestant  had  also  charged  a  very  large  number  of 
such  votes  against  contestee,  and  a  consideration  of  the  evidence  would 
probably  increase  his  majority,  but  as  in  any  cif<e  he  was  elected,  the 
committee  did  not  think  it  neces.snry  to  examine  all  the  evidence.  The 
committee  were  unanimous  in  their  decision  in  favor  of  contestant. 
The  House  ^reed  without  division  to  the  resolutions  presented,  and 
contestant  was  sworn  in. 

[Mobley,  53-59.] 

(3)    MaNZANARKR    i-k.  IjUNA. 

Fraxid.     Repurt/ur  c&ntc«tani.      t'</nli^tan.t  neatud. 

Report  by  Mr.  Rol:)eiison. 

The  notice  of  contest  in  this  case  was  served  within  the  time,  on  the 
wife  of  contestee,  at  his  home,  he  iM'ing  absent  from  the  Territory. 
Other  notices  were  sent  to  Washington  by  mail  and  express,  but  none 
was  actually  sen'ed  on  contestee  until  after  the  expiration  of  the  thirty 
days.  The  committee  held  that  the  service  wa.s  sufficient.  The  notice 
charged  fraud  in  various  counties,  but  the  testimony  was  confined  b 
the  county  of  Valencia,  where  contestee  was  returned  as  recsM 
4,259  votes,  andconte.-itantO.  The  largest  previous  vote  In  the  CO 
had  been  2,136,  and  there  had  been  no  inireaso  in  the  popnU 
The  Democratic  party,  to  which  contestant  belonged,  had  ulw 
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viously  rust  from  throo  to  six  lumdrod  votes.  At  this  eWtion  no 
votrs  w(M(>  ccM-tifiocl  for  contestcv  by  the  county  board,  though  the  poll 
books  showtul  that  hi»  rocoived  tJ6. 

Kxaniinin<r  thr  rvidriuo  jit  j)jii*ti<'uljir precincts,  the  t^mniittoe  found 
tbiit  tho  (^lection  jit  precincts  casting  a  vote  of  2,357  for  contestee  was 
fniiidulciit,  and  that  the  votes  must  be  thrown  out.  The  pixxif  of  fraud 
in  most  castas  consisted  of  pr<M)f  that  a  much  lens  number  of  votes  was 
cast  than  returned.  Thi*  names  on  the  [)olI  l)ooks  in  some  cases  were 
ol)viousiy  tictitious:  in  some  cities  they  wer«»  arranged  in  alphabetical 
ordt'r,  as  if  copied  from  some  index  or  registration  fist.  In  one  or  two 
cases  the  whole  returns  were  forgeries.  In  one  case  the  election  was 
h(»ld  the  (lav  b(»fore  the  h»gal  day.  DiHlucting  from  contestee  the  votes 
at  th(»  fraudulent  polls.  cont(»stant  was  shown  to  have  a  majority  of  938 
votes.  The  committee  unanimously  recommended  that  he  be  seated. 
The  House  agreed  without  division  and  contestant  was  sworn  in. 

[Mobley,  e)l-G4.J 

(4)  Pool.  rM,  Skinner. 

KJi'vihn)  in  lin  ty(eanrij^  hid  in  //<//»  diattrlct.  Majority  rrport  far 
f/t*  i'lilittfftj  nf  fhr  vJection;  minnriftj  rrjuprf  that  it  was  invalid^  ats  field 
in  thf  irrn/Hj  district,     Ifonxr  rrfusfd  tip  conJiid<ir  ra-ne. 

Majority  report  ])y  Mr.  TunuM*;  minority  rejiort  b}'^  Mr.  Kanney; 
further  dissenting  rejiort  l»y  Mr.  Cook. 

At  the  tim<»  ot  the  ehM'ti<m  of  membci's  of  the  Forty-eighth  Con- 
jrrc^ss,  the  State  of  North  Carolina  had  not  vet  been  redistricted  under 
tlie  new  apportioiuncMit  law  and  had  elected  eight  Representatives  from 
tlie  old  districts  and  an  additional  Representative  at  large.  Walter  F. 
Pool  was  chostMi  th(»  Kepres(»ntative  for  the  First  district.  After  the 
election  the  State  was  redistricted  and  Bertie^  (^ountv  was  taken  out  of 
the  First  distiirt  and  Cart<'ret  County  added  to  it.  Subsequent  to  the 
passage  of  this  law  Mr.  Walter  F.  Pool  di(»d  and  the  governor  issued 
writs  for  an  ehution  to  till  the  vacancy,  to  be  held  in  the  nar  First 
district.  At  this  ehvtion  Mr.  Skinnier  received  the  majority  of  the 
vote>.  His  election  was  <-ontested  ]>y  Mr.  Charles  C.  P<k>1,  his  op|X>- 
nent,  on  the  ground  that  the  election  should  have  been  held  in  the  old 
district,  from  which  Mr.  Walter  F.  Pool  had  Immmi  elected.  Mr.  Skinner 
was  swoiii  ill  and  a  resolution  j)assed  directing  the  Committee  on  Elec- 
tions to  report  wh(*ther  he  was  elected  from  th(»  proper  district.  The 
majority  of  the  committee  rej)(>rte(l  in  favor  of  the  validity  of  the  elec- 
tion. At  the  time  thi'  (^lection  was  h(»ld  the  law  of  North  Carolina 
provided  that  for  the  purpose  of  electing  Representatives  in  Congress 
th(»  Stat<'  should  ix*  divid(»d  into  nin(»  spcM'itied  districts.  This  law 
expressly  rejx'ahnl  all  ])revious  laws,  saving  no  exceptions.  At  the 
time  of  the  (»l(M"tion  the  onlv  First  district  in  legfid  existence  was  the 
one  in  which  the  election  was  held.  Th(»  j^overnor  had  decided  that  it 
should  i)e  lu'ld  in  this  district,  and,  while  the  precc^dents  of  Congress 
on  the  sul)ject  were  conflicting,  it  was  found  that  Congress  had  alwavs 
ac([uiesced  in  the  course*  of  the  States  authorities.  Whichever  way  the 
governor  d(»cided  th(^  (|uesti()n.  the  committee  would  not  be  inclined  to 
ovcu'throw  his  decision.  Thev  accordinj^lv  reconmiended  a  resolution 
that  contestee  •'retain  his  seat  without  prejudice  to  the  ultimate  right 
to  the  sinit." 

The  minority  held  that  the  election  ought  to  huv<?  been  held  in  the  old 
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district.  If  the  election  in  the  new  district  was  allowed  to  stand,  one 
county  would  be  without  any  Representative  in  Congress  and  another 
count)^  would  be  representee  by  two  Representatives.  The  difference 
in  these  two  counties  in  this  case  made  a  difference  in  the  political 
complexion  of  the  district.  If  the  principle  on  which  the  report  of 
the  majority  was  based  was  carried  to  its  logical  conclusion  it  might 
produce  the  most  absurd  consequences. 

The  law  of  the  State  only  ^ve  the  governor  the  power  to  fix  the 
thne  of  elections  to  fill  vacancies;  they  were  to  be  held  in  the  manner 
and  places  required  by  law.  The  writs  and  proclamations  were  to  go 
to  the  separate  precincts.  A  Congressional  district  is  not  a  separate 
corporation,  havmg  an  election  machinery  of  its  owfi;  it  is  merely  a 
designation  of  what  counties  shall  have  the  right  to  choose  a  Repre- 
sentative. Under  the  pree^ents  of  the  House,  and  a  fair  construction 
of  the  laws  of  North  Carolina,  the  counties  which  should  have  filled 
the  vacancy  were  the  counties  in  which  the  vacancy  occurred.  The 
minority  were  of  the  opinion  that  the  election  should  be  declared 
invalid. 

Mr.  Cook  filed  a  report  agreeing  in  the  conclusion  of  the  majority, 
but  on  different  grounds.  He  held  that  the  election  should  have  been 
held  in  the  old  district,  and  that  the  votes  cast  in  Carteret  County,  not 
in  the  old  district,  should  be  rejected.  But  rejecting  these  votes,  con- 
testee  was  still  elected,  and  his  election  could  not  be  invalidated  by  the 
fact  that  the  people  of  Bertie  did  not  vote,  for  they  could  have  voted 
under  the  law  if  they  had  desired. 

This  case  was  twice  called  up,  but  each  time  the  House  refused  to 
consider  it,  and  it  was  never  acted  on. 

[Mobley,  66-78.] 

(5)  Wood  vs,  Peters. 

Power  of  the  State  to  Huperadd  q^udifioations  for  Representative  in 
Cym<jrt>SH  to  th-oHe  prej<cribea  by  the  Constitution  of  th/  United  States. 
Majority  report  for  contestee;  repr/rt  by  Mr.  Btmiiett  for  coixtestant. 
Contestee  retained  the  neat. 

Majority  report  by  Mr.  Elliott;  minority  report  by  Mr.  Bennett. 

At  the  election  for  members  of  the  Forty -eighth  Congress  from  the 
State  of  Kansas  four  members  at  large  were  voted  for.  Contestee 
receiyed  the  highest  number  of  votes;  contestant  stood  fifth  in  order. 
He  contested  tne  election  of  contestee  on  the  ground  that  he  was  in- 
eligible under  the  constitution  of  Kansas.  This  constitution  provided 
that  the  judges  of  the  district  courts  of  the  State  should  not  "hold 
any  office  of  profit  or  trust  under  the  authority  of  the  State  or  the 
United  States  during  the  term  of  office  for  which  said  justices  or  judges 
shall  be  elected."  Contestee  was  at  the  time  of  his  election  a  judge  of 
one  of  the  district  courts  of  Kansas,  and  hence  clearly  came  within  the 
disqualifying  provisions  of  the  constitution.  But  the  committee  held 
that  the  States  have  no  authority  to  prescribe  other  qualifications  for 
Representatives  in  Congress  than  those  prescribed  in  the  Constitution 
of  the  United  States,  and  the  provision  in  question  was  consequently 
void.  Story  and  Kent,  and  the  recent  cases  of  Turney  vs.  Marshall  and 
Fouke  vs.  Trumbull  were  quoted  as  sustaining  this  doctrine. 

Mr.  Bennett  presented  an  elaborate  minority  report,  holding  that 
the  enumeration  of  certain  qualifications  in  the  Constitution  did  not 

H.  Doc.  510 26 
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exclude  the  nHjuiremeiit  of  others,  und  that  the  requirement  of  these 
additioiuil  quuhfications  was  ainone  the  reseiTed  rights  of  the  States. 
To  hold  otherwise  would  )n'  to  hold  invalid  provisions  in  the  constitu- 
tions of  nearly  all  the  States  (a  complete  li^t  of  which  was  given  in  the 
n^port)«  sonx'  of  whieh  were  adopted  iK^fore  the  Constitution  itself. 
The  deimtes  in  the  Constitutional  Convention  clearly  showed  that  no 
such  limitation  of  the  ixiwers  of  the  States  was  intended. 

Mr.  Peters  lM»in^  ini»li^ihle.  Mr.  WimkI,  Inking  the  eligible  candidate 
who  n»eeiv(Hl  the  hi^ht»st  nunilNM'  of  votes,  should  be  declared  elected. 
Th(*  prini^iple  that  votes  axst  for  an  indififible  candidate  were  to  be 
treated  as  nullities  was  sustained  l>v  all  the  English  authorities  and 
the  l)est  AnuM'inm  pnM*<»(U»nts. 

The  llousi^  adopted  the  resolutions  ])resented  by  the  committee  with- 
out division,  and  Mr.  Petors  rotainrd  his  seat. 

[Mobley,  7l»-l«r».] 

(«»)  (KFkkkaij.  rs,  Paul. 

ynnihiijiht  nf  t[f  rupifafioti  fit.r,      Vutt'M  nmt  tfii  tujc  Teccipts  UNfOcdhy 
' *  Hjh-rfaJ  ntlltrtifrs  ■ '  //////  jHiid  fnr  hij  jmrty  t^ifm mittee.     2fajor{ty  report 
fitr  rofiftsftintj   mi  nor  ft  1/  rr^htrl  fnr  ri>nf*fHU'i\     Contestant  seated. 

Majority  n»jK»rt  by  Mr.  Lowry;  minority  report  by  Mr.  Miller. 

Mr.  Paul  n^eeived  a  majority  of  :ior>  votes,  iw<  cast  and  returned,  and 
was  given  the  <ertiti<-atr;  hut.  having  be«»n  appointed  to  the  bench  of 
the  Fnited  States  court,  he  never  <iualitied  ana  sent  his  resignation  to 
the  governor.  The  seat  remained  vacant  {x^nding  the  contest.  Con- 
testant c'L'iimed  the  seat  on  the  ground  that  a  imnilx^r  of  votes  larger 
than  th(»  retunnMl  majoritv  of  eontestec*  had  lMM*n  ("ast  for  him  by  per- 
sons who  were  (lis(}uaiitie(l  ]>v  reason  of  nonpayment  of  the  capitation 
tax  re(|uired  hy  i\w  laws  of  Virginia.  The  <'narge  applied  to  the  whole 
district,  hut  the  oiilv  couiitv  discusstMl  in  the  reix)rta  or  fuUv  covered 
bv  the  testimonv  was  Alhemarle.  Here  the  committee  found  that 
♦)«<)  vot(»s  wen*  cast  foi  contestee  )»y  jMM'sons  who  were  on  the  delin- 
(ju(Mit  tax  list,  and  that  T).*)!  of  these  had  not  paid  their  tax,  under  any 
construction  of  th(^  law,  and  nuist  he  reje<*tea. 

rndtM*  the  law  the  assessment  lists  n^turned  to  the  auditor  of  public 
accounts  and  the  deiin(|uent  tax  lists  made  out  })V  him  were  rc<|uired 
to  show  the  coh)r  of  each  person  inchided  in  ttem.  In  Albemarle 
County  a  witness  testified  that  he  liad  compared  the  poll  lists  of  the 
various  precincts  with  the  (hdinquent  tax  list  (»f  the  county  and  with  a 
list  of  the  tax  re<-eipts  issued  ]»y  the  count  v  clerk  subsequent  to  the 
prepanition  of  the  said  list,  and  had  found  tliat  iuiS  persons  had  voted 
whose  names  were  on  the  list  of  delintjuents,  and  to  whom  no  tax 
receipts  had  Imhmi  issued  by  the  clerk.  As  these  jx^i'sons  had  been  per- 
mitted to  vote,  they  had  y>resumably  i)r<»sented  tax  ivccipts,  and  these 
receipts  nnist  have  been  thosi*  issuer!  by  c(»rtain  ^'special  collectors" 
apiX)int(Hl  l)v  thc^  auditor  of  pul)lic  accounts  and  their  deputies.  The 
right  of  the  auditor  to  appoint  these  coMectors  and  of  the  collectors  to 
appoint  dej)uti<\s  was  in  aisj)ute.  Conceding  the  right,  it  still  appeared 
that  the  onlv  person  em])owered  to  issue  receipts  was  the  i^unty  clerk. 
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rested  the  ca&o — whether  all  these  receipts  were  paid  for  before  the 
election.  The  evidence  shewed  that  they  were  not  paid  for  by  the 
voters,  but  by  the  party  committee  of  contestee's  party,  and  that  only 
$125  in  cash  had  been  paid  before  the  election.  As  this  $125  was  only 
sufficient  to  pay  for  119  receipts,  it  followed  that  the  remaining  557 
votes  had  been  cast  by  persons  for  whom  no  tax  had  been  paid  prior 
to  the  election.  These  votes  were  illegal,  and  ought  to  be  deducted 
if  it  could  be  ascertained  for  whom  they  were  cast. 

The  whole  system  of  '^special  collectors"  was  shown  to  have  been 
one  adopted  by  contestee's  party  for  political  purposes.  The  auditor 
of  pubhc  accounts  was  a  leading  manager  of  tne  party,  the  collectors 
ana  deputies  were  all  partisans  of  contestee,  and  in  Albemarle  County, 
with  a  very  few  exceptions,  it  was  shown  that  the  tax  receipts  were 
given  out  only  to  known  Republicans.  They  were  paid  for  out  of  the 
Kcpublican  campaign  fund.  Moreover,  it  was  shown  that  substan- 
tially all  the  voters  voting  on  these  receipts  were  colored.  Twenty- 
one  witnesses  of  both  parties  and  colors,  representing  nearly  all  the 
precincts  in  the  county,  testified  that  the  colored  vote  was  cast  with 
substantial  unanimitv  for  contestee.  Under  all  these  circumstances 
there  could  be  no  doubt  that  these  votes  were  cast  for  contestee. 
Deducting  them  all  from  his  vote  left  a  majority  for  contestant  of  352 
votes.  Including  the  vote  of  a  precinct  which  had  been  rejected  by 
the  county  commissioners  because  of  irregularity  in  sealing,  the 
majority  of  contestant  would  still  be  248.  The  committee  accordingly 
recommended  resolutions  declaring  contestant  elected. 

The  minority  disagreed,  and  called  attention  to  the  fact  that  the 
resolutions  appended  to  the  majority  report  only  received  in  the  com- 
mittee the  votes  of  six  of  the  fifteen  members.  The  minority  held 
that  the  evidence  entirely  failed  to  sustain  the  conclusions  of  the 
majority.  Without  deciding  the  question  whether  the  "special  col- 
lectors were  officers  dsjvre^  they  were  certainly  officers  defacUt^  act- 
ing under  color  of  legal  authority.  Under  the  precedents  the  fact 
that  the  taxcF  were  paid  for  by  a  political  committee  did  not  affect  the 
status  of  the  case,  as  the  elector  by  accepting  the  receipt  adopted  as 
his  own  the  act  of  the  person  paying  the  tax  and  adopted  it  as  of  the 
time  of  its  performance.  All  this  was  practically  conceded  in  the 
majority  report,  and  the  case  of  contestant  rested  on  the  assertion  that 
only  $125  of  the  money  was  paid  before  the  election.  But  the  evidence 
showed  that  $565  was  paid  before  the  election;  $440  of  this  was  in  a 
draft  and  was  not  indorsed  by  the  collector  until  after  the  election, 
but  it  was  received  by  him  some  weeks  before  the  election.  The  con- 
tention of  the  majority  report  could  only  be  sustained  on  the  ground 
that  the  money  represented  by  this  draft  was  not  paid  until  it  was 
indorsed  and  cashed  by  the  collector. 

The  testimony  of  only  one  witness  was  relied  on  to  show  who  the 
676  alleged  delinquents  were,  and  even  he  did  not  show  who  the  557 
deductea  by  the  majority  were.  He  did  not  show  that  he  knew  any 
of  the  voters,  or  their  color;  but  his  testimony  only  showed  that  he 
had  examined  certain  lists  of  delinquents  and  receipts  and  the  poll 
lists,  and  whenever  he  found  on  any  poll  list  a  name  also  found  on  the 
delinquent  list  and  not  found  on  the  list  of  receipts,  he  had  included  it 
in  his  list.  There  was  nothing  to  show  that  the  persons  voting  and 
those  on  the  delinquent  list  were  the  same,  and  the  large  number  of 
similar  names  rendered  it  very  uncertain.     The  poll  lists  were  not 
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.  .  •  u«  ^how,  uikI  m)  far  as  apiH'arod  did  not  show,  the  color  of  the 
uul  ih**  tcstiuionv  of  thiN  witness  was  Uised  on  the  inference 

:  i(  I  John  Urown  (colored)  was  on  the  delinquent  list,  and  a  John 
1.1  own  voted  anvwheiT  in  the  e<»untv,  the  John  Brown  who  voted 
•Ml,  I  luise  U'cii  colored,  and  must  have  voted  on  a  tax  reeeipt  issued 
'•\  :i  >p»'iial  collector.  Of  the  *i7<;  ]vrsons  included  in  this  witness's 
lc•^nllh»nv,  only  r».">7  wiTc  deductt'd  })v  the  majority,  and  there  wjis  noth- 
iriL'  :il  all  cither  in  the  testimony  or  in  anv  possible  infci'enee  to  show 
\>iiich  \oter.sthe>e  Xu  were.  In  four  o?  tn«^  twenty  precincts  there 
\\a^  no  tc>timon\  to  show  for  whom  the  colored  vote  was  cast,  and  in 
the  others  it  was  mi'iely  the  impression  of  the  witnesses  as  to  the  vote 
ji<  a  cla».  There  was  no  evidence  to  show  that  any  individual  voter 
\  t»te(l  illi'irally.  or  lor  w  honi  any  individual  voter  voted.  It  was  innx»s- 
>il>li',  under  the  ri'asoiiinj;  of  the  majority.  <*ven  to  st4ite  how  many 
\t»tes  wcie  rejected  in  any  particular  nrecinct.  The  minority  accoril- 
intiU  recMimmeiidi'd  resolutions  (h»clarm*r  contestiint  not  elected. 

Tlie  I'csolutions  prcvsenti'd  hy  the  mini)rity  >vere  defeated  hy  a  vote 
<d'  ^::  to  i:;ii. 

The  resolutions  presented  hy  the  naijority  \vere  then  passed  without 
ilivision.  and  contestant  was  sworn  in. 

|M<>])K'y.  i:iT   1«)«;.| 

(7)  Knoijsh  rs.  Pkklle. 

//r //>/////.•  ',n,tj,i1  hiiJInfs:  II nil II,  mjhitnvei  ilh-fful  n'ji'Hion  f^frotvj*. 
Mufiifi/ 1'  jnirf  fur  ittnf,.stiitif ;  miiHu'ify  rrjhtrt  fm*  contt'^tvt,      Chnhat- 

ll  lit    Si  lit,  II  , 

Majority  i'i'|>ort  liy  Mr.  CVmverse:  minority  report  by  Mr.  Hart. 

Accordinii"  to  tln^  I'eturns  contestee  laid  a  majority  of  87  votes  over 
c<inte-.tan!.  Contestant  charjred  (1)  that  the  tickets  of  contestee  were 
ilicMai,  heinu-  j>i'inte(l  on  "  |)Iate  "  paper  and  <Misily  distinguishable:  ("1) 
that  the le  was  jin  error  in  the  count  of  the  votes  in  Marion  County 
whereby  contc>tanl  wa>  deprived  of  W  votes:  (8)  that  certain  persons 
from  tlie  inil  ami  inlirniarv  voted  undei"  undue  influence  and  were  not 
lei^ai  Noier-:  ( t)  that  :il  one  <»f  the  wards  votcM's  w'ere  prevented  from 
NoiiuL!-  l»y  the  iinproju'r  conduct  of  (he  election  otlicei's;  and  (5)  that 
:i  >purion>  I)ciuocra{ic  ticket,  containint*-  the  name  of  contestee,  was 
riiciiiatcd. 

A--  il  was  not  claimed  that  the  la^t  three  charj^es,  as  far  as  sustuined 
l)\  c\  idt'uce.  wi'ii"  sullicient  to  ailect  the  result,  the  case  may  be  said 
to  luin  on  the  lirst  two  charii'cs. 

The  ^tatnt*'  of  Indiana  pnivich'd  thai 

AM  li.illi*!-  u  hirli  ni;i\  Im- .'a>!  at  anv  rU'rti«>[i  ln'i'i-altcr  lidlden  in  thifl  Stato  flliall 
Im-  writlcii  i-r  |.iiiit«'«|  mh  plniii  uliiti-  iiapcr,  •»!'  a  iniilnnii  width  of  W  inchey,  witlii'Ut 
aii\  'li.-iiijjui-iiini:  isiark- <»r- oilur-  i'iiilM'lli.-^hnu'ii!>  llictvoii  except  the  nanici- «.»f  the 
i'ainli<la!i'.-  ainl  tin-  'inu-i-v  U\v  wliich  tln'V  witc  v<»tc«l. 

The  Uej)ul»rhan  tickets  wfre  printed  on  a  material  known  as  **plate.^' 
a  v«-ry  hcaxy.lincly  ohized  pai)cr.  ca>ily  clistiny:uishe(l  from  the  piper 
ordinarily  used  for  ballots  and  on  which  the  l)enK)cratic  tickets  were 
printt*d.  riiese  tickel>.  when  Ijohily  folded,  would  easily  sprinjj  oix»n 
when  ile|M)>ite(l  in  the  1h»\,  tllu•^  facililalin^  doui)le  V(»ting.  and  were 
trenerallv  known  a>  "sprine'-hack "  tickel>.  The  coiimntt<M'  held  that 
they  were  not  only  in  violation  of  the  statute,  which  provided  that  the 
ballots  shoid<l  he  id'  '" jilnin  ^vhite  pa])er,"  but  also  in  violation  of  the 
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constitution  of  Indiana,  which  provided  that  elections  should  be  *'by 
ballot."     An  election  by  ballot  implies  the  right  of  secrecy. 

Any  ticket  printed  on  material,  plain  white  in  color  though  it  be,  yet  so  thick  as 
to  be  readily  ditftinguished  from  ordinary  paper  in  use  for  such  purpasee,  is  as  much 
a  distinguishing  mark  and  as  much  hi  violation  of  law  as  if  it  had  tne  photograph  of 
the  c*andidate  printed  on  it.  *  *  *  If  there  were  no  other  facts  in  the  case  than 
those  connected  with  the  **  spring-back  tickets"  your  committee  would  find  no  diffi- 
culty in  setting  aside  the  election,  and  but  little  m  recommending  the  seating  of  the 
contestant. 

The  error  of  99  votes  in  the  count  of  the  votes  of  Marion  County 
was  shown  by  the  testimony  of  Hon.  Austin  H.  Brown.  There  had 
been  a  contest  between  two  candidates  for  the  office  of  sheriflf  of  the 
county,  and  Mr.  Brown  was  one  of  three  commissioners  appointed  by 
the  court  to  recount  the  votes  for  sheriff.  At  the  instance  of  the  father 
of  contestant,  Mr.  Brown  took  note  of  the  votes  cast  for  Congress  on 
the  same  l>aliots,  and  testified  that  as  he  counted  it  the  plurality  for 
Peelle  in  the  county  was  99  less  than  that  returned  by  the  precinct 
officers. 

The  committee  held  that — 

The  value  of  the  recount  made  by  him  must  turn  upon  the  capacitv  of  Mr.  Brown 
to  make  the  count  and  his  veracity  in  testifviiig  in  regard  to  it  If  these  are  both 
estiablished,  as  nmch  weight  should  be  given  his  count  as  if  he  had  been  directed  by 
the  court  to  make  it. 

Mr.  Brown's  character  and  reputation  for  tiiith  and  veracity  were 
shown  by  a  number  of  witnesses  to  be  very  good,  and  he  was  also 
shown  to  be  experienced  in  the  keeping  of  accounts.  He  had  held 
positions  of  trust  and  honor,  some  of  theoi  involving  expertness  in 
accounts.  The  ballots  had  been  kept  as  provided  by  law,  and  in  the 
custody  of  partisans  of  contestee,  where  if  they  had  been  tampered 
with  it  would  not  have  been  in  the  interest  of  contestant.  At  the  time 
of  the  contest  the  ])allot«  were  still  in  existence  and  in  official  custody, 
but  contestee  had  not  seen  proper  to  introduce  them  in  evidence  to 
contradict  the  testimony  of  Mr.  Brown.  Deducting  the  diffei'ence  in 
the  counts  of  Mr.  Brown  and  the  precinct  officers  was  alone*  sufficient 
to  overcome  the  majority  of  contestee  and  elect  contestant. 

It  was  also  shown  that  inmates  of  the  jail  and  poorhouse  were  taken 
to  the  polls  })v  paitisans  of  contestee  and  macLe  to  vote  the  Republican 
ticket.  The  election  officers  in  one  ward  refused  to  receive  tne  votes 
of  Democrats  who  offered  the  affidavits  required  by  law,  and  contest- 
ant was  thereby  deprived  of  a  number  of  votes  estimated  by  a  witness 
as  100.  Spurious  Demoi'mtic  tickets  containing  the  name  of  contestee 
were  also  in  circulation,  but  precautions  were  taken  to  prevent  their 
use,  and  only  12  of  them  were  voted.  Deducting  all  these  votes,  the 
majority  of  contestant  was  increased.  The  committee  accordingly 
recommended  resolutions  declaring  contestant  elected. 

The  minority  disagreed  on  all  the  issues.  The  evidence  on  -the  last 
three  points  was  entirely  insufficient  to  show  the  state  of  facts  alleged, 
and  if  it  was,  the  result  would  not  be  affected.  The  case  therefore 
turned  on  the  Question  of  the  illegality  of  the  Republican  tickets  and 
the  recount  in  Marion  Countv  made  by  Mr.  Brown.  The  tickets  were 
conceded  to  have  been  printed  on  plain  white  paper,  3  inches  in  width, 
in  literal  compliance  with  the  statute  of  Inaiana.     The  tickets  were 

Srlnted  on  No.  2  ])ook  paper,  while  those  of  the  Democrats  were  on 
o,  3  book  paper.     If  tne  tickets.could  be  distinguished  by  the  thick- 
ness of  the  paper,  it  was  no  more  true  that  the  Republican  tickets 
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cniiM  Im-  >lisiiniriii>lHMl  l»v  tliiMr  thickiirss  than  the  I)<'inot»nitii*  hv  their 
tliiniH'-.-..  Thi'iv  W!i>  nn  wav,  iiiuler  thi»  hiw.<»f  selertini''  t'ithtT  tii-ki't 
as  thr  Maritlanl.  Tlir  rvidnuM'  rntirolv  dij^proved  the  i*n8irir«»  that  tlu* 
st'l«Mtioii  «►!'  pajM'!"  was  (av  any  fniiidiiK'nt  uv  illegal  puriKvsi*.  An 
ln<liaiia  <'(>iirt,  in  a  ('aM>  inv<»lvin«f  the  same  Uillots  and  ehn'tion.  had 
dri'idiMl  tlii'Mi  Irirjil.  lint  «'Ven  if  tht»v  were  in  violation  of  law,  th»» 
law  was  «>nl\  ilin'ct*)rv,  and  tin*  iwnaltv  should  l)e  intlic*t<*d  on  those 
who  \  iolatrd  it  in  piociirinif  or  rcreivin^  tin*  tiekt»ts,  and  n«>t  on  the 
vniri'-H  liv  tlfpii\  injr  th<"in  n\'  their  votes. 

riu*  rcrnnnt  ina»l<'  1»\  Mr.  Hi'o\, n  wa>  utterly  without  validity.     lie 

•  •  • 

wa*^  a  ronnni'*^i<HH'i-  a|>pninl«'d  l»v  tin*  rourt  to  conduet  a  recount  of 
nihn- Noll's,  and  wa^  ncitln'r  authorized  to  conduet  this  recount  nor 
.sw<»rn  to  condnct  it  coi'iri^tlv.  lie  conduc'ted  a  larw  pjirt  of  his 
ii'count  without  till*  know  ledtffot"  theothcr  twcu'oniniissKiners.  After 
thry  di>io\('i'cd  what  he  wa-^  d<iin<Li"  they  also  kept  a  count.  In  all  tln' 
prrrinrN  roimtcd  al'tt'r  ail  thi'ec  had  commenced  to  count  the  ^ain^ 
wne  r«>i-  roiitotec,  but  Ml'.  Hi*c»wii  testified  that  on  the  whoh»  recount 
he  t'ouiid  a  L^ain  of'  !»'.»  for  contestant.  II*'  Was  jwiid  by  the  father  of 
contestant  to  make  the  irrount.  lie*  liad  h)st  or  d<\stn)ved  all  memo- 
randa  made  at  the  time,  hut  presi^nted  a  statement  which  he  said  had 
Imm'?!  hasrvi  oil  tlio^e  memoramla.  This  statement  did  not  show,  and 
lieiould  iM»l  testif\.what  the  vote  for  either  candidate  in  anv i>recin«*t 
was  or  what  L'"aiiis  or  loss's  wrn-  made  in  any  {mrticular  pn*cinct.  It 
<»nl\  -how  (I  I  a  iH't  irain  of  •.•'.«.  At  the  closi»  of  tln»  recount  Mr.  Brown 
was  shown  to  ha\«*  said  to  his  a»oriates: 

Tlii-ri-  i>  imiliiiiL'  ifi  ;i  rt uiit  Imp  Mr.  Kiiirli»'li. 

Tiiis  was  a  lecoiiut  made  ehietiv  in  secret  l)v  an  unsworn  and  unau- 
tliori/c<i  prison  uii(h'i-  circumstances  wlien»  if  he  had  done  the  }>est 
hccouhl  it  Would  lie  \er>  dillicuh  to  ])(•  {U'<-urale.  Thooriirinal  memo- 
randa  wnr  not  in  r\i-fcn<-c.  and  no  inti'llii^ent  statement  of  the  vote 
wasoixcii.  Such  a  icconnt  ou^^ht  not  to  he  permitt«»d  to  ov«*rcome 
the  >woni  and  <»thcrw  isr  unattacked  ri*turns  of  tin*  election  ottii'ials. 
The  miiiijrily  accordinirly  reportiMl  icsolutions  declarinjf  contestee 
entithMl  to  liis  -.cat. 

The  icohitioiis  of  the  ///////'/■////  were  lii-st  ado))ted  as  an  amendment 
hya\<)tc«.t*  I'jl  to  117.  A  motion  was  ma«ie  to  r(»c<»nsider  this  v<»te.  A 
motion  to  la\  this  latter  motion  on  the  table  wjis  lost,  after  a  i)rolon*red 
stiic'de.  b\  a  tii"  voti'.  The  motioji  to  I'ci'onsider  was  then  passi'd  bv 
a  \ote  of  \'V'\  to  l.'.o.  Aftci'  sevi'ial  other  votes  the  substitute  recom- 
mcn<hMl  l»v  the  minoritv  was  lost  bv  a  voti'  (d*  1*JS  to  l^t),  and  the 
original  resolution  of  the  majoiitv  carried  bv  a  vote  of  13U  to  127,  and 
contt'stant  was  .s\\<,rn  in. 

|Mi)ble\.  ir,7-l.si.  I 

1^)     \Vm.I.\<K   /'.n,    McKlM.K.V. 

.  |////;/V/'///'/A  lntllnfs;  i//,i/ii/  ro/t.s.  Miljtnth/  r*  jHii'f  ff*r  ffftttrMff/fif; 
//////"/'////  I't  lH'i-f   fi'i'  fitntt'^f''.        f  mitt  stii nf  s,t//fff. 

Maiorilv  ri'porl  1»>   .Mr.   Turner:  minoritv  re|)ort  bv  Mr.  Kannev. 

\ccordin«»-  to  the  let  urns,  as  ian\as>ed  bv  the  State  canvassiuiT 
board,  contestee  had  a  majority  of  ^  votes  ami  was  jxiven  th(»  ivrtiii- 
cate  This  result  was  airived  at  bv  treatinjr  -••  votes  returniHl  for 
-John  II.  Wallace."   -Major  Wallace,"  "  Wallace,'^  *•  W\  H.   Wal- 
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lace,"  ^'W.  W.  Wallace,"  ^'Jonathan  Wallace,"  "Maj.  Wallace,"  and 
"J.  H.  Wallace"  as  cast  for  different  persons.  Contestee,  in  his 
argument  before  the  committee,  conceded  that  16  of  these  votes  should 
be  counted  for  contestant.  This  would  show  a  majority  of  8  votes  for 
contestant  on  the  face  of  the  returns  and  shift  the  buraen  of  proof  to 
contestee.  The  other  7  votes  not  conceded,  bein^  those  returned  for 
John  H.  Wallace,  W.  H.  Wallace,  and  W.  W.  Wallace,  the  conunittee 
thought  ought  also  to  be  counted  for  contestant,  it  being  shown  that 
there  was  no  other  candidate  for  the  office  by  the  name  of  Wallace. 
In  one  township  the  evidence  showed  that  a  number  of  ballots  bearing 
names  approximating  that  of  contestant  had  not  been  included  in  the 
count  or  return  of  the  election  officers.  The  evidence  as  to  the  num- 
ber of  these  ballots  was  conflicting,  the  estimates  of  the  witnesses 
ranging  from  2  to  15.  The  ballot  box  was  introduced  in  evidence, 
but  it  had  not  been  kept  strictljr  in  the  manner  provided  by  law,  ana 
there  were  reasons  for  suspecting  that  it  might  have  been  tampered 
with.  In  this  box  were  found  11  ballots  for  "Major  Wallace,"  '*Ma. 
W-llac,"  '' Wolac,"  "Maff.  Wolac,"  '' Wollac,"  "Wallace,"  "  Woloc," 
"Mage.  Wolac,"  and  "WoUoc."  The  existence  of  this  species  of 
ballot,  and  their  faihire  to  be  counted  by  the  judges  was  established 
independently  of  the  ballots  in  evidence,  and  the  conmiittee  thought 
that  on  all  the  evidence  their  number  could  be  taken  as  11,  as  found 
in  the  box.  In  another  precinct  a  ballot  for  "  Walce"  had  not  been 
counted.  In  another  a  ballot  voted  by  inadvertence  with  a  name  and 
some  figures  on  the  back  was  thrown  out  by  the  judges.  Recounts  in 
three  townships  showed  a  gain  of  4  votes  for  contestont,  part  of  them 
being  votes  wnere  the  name  of  contestant  was  written  in  pencil,  but 
the  printed  name  of  contestee  not  erased.  They  had  not  been  counted 
by  tne  election  officers.  Counting  all  these  votes  contestant  had  "a 
plurality  of  30  votes  to  be  overcome  by  his  competitor."  Contestee 
sought  to  overcome  this  majority  hy  showing  55  illegal  votes.  Three 
of  tnese  votes  were  votes  cast  for  "J.  Wales,"  "Jonathan  H.  Walser," 
and  "Jonathan  H.  Wallace,"  and  counted  by  the  election  officers  for 
contestee.  On  the  principle  previously  followed,  and  especially  in 
view  of  the  fact  that  these  ballots  had  been  counted  by  the  election 
officers,  the  committ^^e  did  not  think  they  ought  to  be  rejected.  The 
remainder  of  the  votes  were  chiefly  attacked  for  nonresidence.  The 
committee  did  not  discuss  individual  cases,  but  announced  the  conclu- 
sion that  not  more  than  eight  of  them  were  sufficiently  proved.  The 
rule  had  always  been  that  the  illegality  of  a  vote  once  received  must 
be  shown  "to  the  exclusion  of  all  reasonable  doubt."  This  was  not 
done  in  these  cases.  In  some  cases  the  proof  how  the  voter  voted 
consisted  of  evidence  of  statements  made  by  him  after  the  election. 
This  evidence  was  held  to  be  inadmissible.  The  majority  of  contest- 
ant on  the  face  of  the  returns  not  having  been  overcome  by  evidence, 
the  committee  recommended  resolutions  declaring  him  elected. 

The  minority  dissented  from  the  conclusions  of  the  committee,  and 
complained  of  the  manner  in  which  the  majority  report  was  written. 
The  House  was  at  least  entitled  to  the  names  of  the  votes  found  illegal 
or  sustained  by  the  committee,  and  some  statement  or  reference  to  uie 
evidence  on  which  the  findings  were  based.  The  minority  report 
accordingly  contained  a  much  more  detailed  statement  of  the  issues 
and  evidence  than  that  found  in  the  majority  report. 

The  minority  held  that  the  contestee  had  rightfully  obtained  hisj 
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«t'irni»"ii»'.  ami  iliHi  if  thr  <-jinvii->injr  ImimihI  had  siwiinled   it  to  anyoiio 
••!-••  it  WMiiM  li:i\«-  «'x<'i»rtiiMl  it-  inini<t«*rial  i)o\v«»rs.     I'lidrr  those  rir- 

fmi>l:int«'-  it  WM-* 

•  •'    ■  •      :-  '     .i--;::.»   !fi.ir  Mm    ••'■.nlii.  -Iiift?'  fniin  tlif  i-ontt'.<taiit  tn  tin*  «'oiitc?*t<»*\  hy 
!  •    '.  •  _  ■  '•   :•»  •■   '■!  '.'-  •  -u.'    .  "A|.ii«.  iiiiinr  •■••n*!tlfn*«l  miirht  ('haii«;r  lh*»  n'?*iilt. 

lakihi:  li;.-  .  \  i  iti:.  ••  ";.  iifa:!;  ( '«»iit«»sti»e  was  clearly  shown  Ut  U* 
I'liiirl-  i  t.'  r.:i\.  .'i;!.!. -i  t"r  iiiiii  11  vot«»s  illopdlv  ivjtM'tod  }>v  the 
jutl'jt  -  ••:"  r';. •.!!"•.  c  *!  till"  .*•.'•  illfiriil  v«»ti's  ('hartfecl  hy  contesteo.  .VI 
wi  V.  -!.■  w.  t.'  '"  •Hi'l::i1.  riir  *ialli»i>  f«»r  "•].  \VaU*s"  and  *'fIoiuithaii 
II.  \\  .  ...  •  "  ...ul.i  .trtaiiilv  imt  1m'  cnmitt^d  for  contestant  in  the 
:i'''-  •  •  .  :  I'l  rxii.nn'iif  xhv  inti-ntinn  of  t ho  voters.  Siniilarlv  in 
!•::..:.  :  ?::•  ^:ill«'t-  fiM  "  Wlhu."  "  W(»hu'." '•  Waloe."  etc..  wLich 
^ '  \.\  \  :.  I  •«.•  ,  .luiii.  .i  f.'i  .IniKilhan  11.  Wallace  with(»ut  contradicting 
ti.«  ''i'!.f.  riif  t>  i'ltiuf  ill  ift^-anl  to  the  othi'r  alh*i5ed  illeifsil  votes 
i-*  !«  .  -  \\.  :  ill  -.l.tail  in  tlif  iniiioiit\  n'i>ort.  The  evidence  of  the  wav 
in  \\  iiii  ^  «•*"  linni  \««t«'»l  wa-^  tlu'  dfrlanitions  of  the  voters  niaue 
afti  :  tin  .1.1  liiMi.  Thf  miimrity  thtniirht  that  under  the  precedents 
thi-*  ua^  aiinii-.'.iiilf.  J»iit  if  it  wa-  not  it  would  not  a tf eel  the  re.-^ult  <»f 
tin'  I  a-.!  .  Aiit'i'lini:-  to  the  i»Mirhi^ion»*  of  the  niin<»ritv  contestee  was 
fit'i  t.  il  '-v  a  inajoritx  of  *u  \  ot<"*.  'V\u'\  <li<l  not  think  that  the  closest 
•*«  ain.iiJi:  i«!  i!i»'  r\  idtiHi'  rmiKl  «'Vi!i  throw  a  douht  uj)on  the  cornM-t- 
ni-^»*  of  tijt'ir  t  nnv  lu'^ioii'^  in  nioir  tlian  ti\  c  cases,  and  they  accoixling'ly 
riN'onMiii'ii'lrij  rt-^ohition"^  liiM-laiiiii:'  r«iiiii'stec  elcct«Hl. 

rih'  ri"*ohiiiMn-  itM-iniMh'!ul»'«l  ))\  the  niinoritv  were  lost  })v  a  vote 
of  Ion  (,,  i:.s.  I'll,.  rrMilmion-^  nionnnended  hy  th(»  majority  were 
thru  juiN^iil  williv'Ul  «li\  i-^ion.  iuu\  cont*".lant  was  sworn  in. 

'Molilr\.  K.-iM  I. 

«'.*'  (  AMrnr.i.i.    ■>.  Mokky. 


\.i     x«<.   V   i^x        •',» »....,,       ......      --J  ...    .....^...      ..,   -^ 

The  comniittet^  held  thai  the-.i'  ca-'^did  not  fall  within  the  statute, and 
counted  the  V(»te>.  (\rlain  i>allots  eontaininti'  tiie  name  of  contestee 
unporfectly  spellrd.  and  etiiain  otlin^  on  wliieh  ihe  name  <»f  conttvst- 
tnt  (iiiipropeily  spelled)  wa>  wi'ittiMi  endiM'  the  word>.  ••  F<»r  sheritiV* 
tfdthe  name  of  a  candidate  for  sln-iili  xvritlerj  under  th*'  words.  ••  For 
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Congress,''  were  also  counted  by  the  committee.  A  written  ballot  in 
the  Spinish  language,  2J  inches  wide,  was  also  counted  for  cont^stee, 
although  the  statute  required  the  ballot  to  be  "not  more  than  2i  nor 
less  than  2f  inches  wide."  The  exact  size  was  held  to  be  immaterial. 
Certain  ballots  sought  to  be  thrown  out  on  the  ground  that  there  was 
not  the  required  space  of  one-fifth  of  an  inch  under  the  last  name  on 
the  ticket  were  retained  b}^  the  conmiittee.  These  were  all  the  ques- 
tions involved  in  the  case  except  that  of  illegal  votes. 

Ninetv-six  undergraduate  college  students  voted  in  the  precdncts 
where  the  colleges  were  located.  Twelve  voted  for  contestant  and  84 
for  contestee.  The  committee  held  that  "with  few  exceptions  they 
were  not  lawful  voters."  Numerous  precedents,  both  of  Congress  an<i 
the  State  court^s,  were  cited  to  show  that  there  has  been  a  gradual 
growth  in  the  doctrine  that  very  few  coUeg^e  students  are  entitled  to 
vote  in  the  college  town.  Applying  the  principles  laid  down  in  these 
precedents,  not  more  than  7  of  the  96  students  who  voted  were  legal 
voters.  The  general  testimony  in-regard  to  the  institutions  attended 
by  these  voters  showed  that  the  students  did  not  in  any  sense  foim  a 
paii;  of  the  resident  population.  They  were  credited  on  the  college 
catalogues  to  distant  places.  Many  of  them  had  left  in  the  short  time 
between  the  election  and  the  taking  of  testimony,  and  there  was  every 
reason  to  suppose,  from  the  surrounding  circumstances,  that  students 
in  these  institutions  were  here  for  the  temporary  purpose  of  education 
alone.  They  had  been  addressed  by  outsiders  or  the  faculty  or  sent 
marked  copies  of  newspapers  containing  articles  on  the  question  of 
the  right  of  students  to  vote.  They  did  not  pa}'  taxes  or  work  the 
roads.  All  the  testimony  showed  that  only  an  extremely  small  pro- 
portion of  the  students  could  ])e  entitled  to  vote. 

A  number  of  other  votes  were  shown  to  be  illegal  on  the  ground  of 
nonresidence,  and  some  votes  of  minors  and  idiots  should  be  deducted. 
Three  aliens  voted  whose  naturalization  papers  were  illegally  procured. 
A  number  of  other  such  cases  was  charged,  but  the  evidence  was  not 
sufficient.  Making  all  the  required  deductions  and  additions  on  lK)th 
sides,  coiitestiuit  was  shown  to  have  a  majority  of  44  votes,  and  the 
committee  accordingly  recommended  resolutions  declaring  him  elected. 

The  minority  were  of  the  opinion  that  contestee,  instead  of  being 
shown  to  be  not  el(»ct(»d.  was  shown  to  be  elected  by  a  larger  majority 
than  that  given  him  by  the  returns.  Adding  to  his  majority  on  the 
face  of  the  returns  the  votes  admitted  by  contestant,  contestee  entered 
the  contest  with  an  admitted  majorit}'  of  53  votes.  Adding  to  this 
majority  a  number  e([ual  to  the  number  of  nonresidents,  idiots,  minors, 
and  illegally  naturalized  aliens  shown  to  have  voted  for  contestant,  the 
majority  would  be  increased  to  125  votes.  From  this  should  be  deducted 
6  student  votes.  None  of  the  charges  of  illegality  on  other  grounds 
made  by  contestant  were  sustained. 

With  six  exceptions  the  minority  found  all  the  student  votes  to  be 
legal.  All  the  voters  were  mature  men,  who  had  been  long  separated 
from  the  homes  of  their  parents,  to  which  they  had  no  intention  of 
returning.  They  were  supported  by  their  own  resources.  All  of 
them  had  been  in  th(»  precincts  long  enough  to  acquire  a  residence,  and 
many  had  voted  at  one  or  more  previous  elections.  All  of  them  testi- 
fied that  thev  had  no  other  home.  If  they  could  not  vote  in  the  col- 
lege towns  they  could  not  vote  anywhere.  The  impression  conveyed 
by  the  majority  report,  that  the  students  as  a  body  voted,  was  mis- 
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Ii'a<liii«r.  ( )nly  a  voi'v  ^niall  pniportion  voted,  and  only  those  who  aftrr 
a  jifriHTal  and  can'fiil  rxaininatioiitif  the  law  were  genenillv  reeogniz<Ki 
a>  IftTJil  voters.  I'lKliTall  the  pnredenU  the  votes  of  the  R»tudent5«, 
with  Xho  .six  exrentiinisalMive  noted,  \v(»re  pmperly  nn-eived  and  oii^'ht 
not  to  he  n'J4'rted.  To  arrive  at  th(»  result  reached  }>y  the  majority  it 
was  neressarv  to  throw  out  all  these  votes,  and  to  allow  everv  elaini 
made  hv  contestant  and  none  of  those  made  hv  contestee.     Theminoritv 

could  not  <(»ncur  in  such  a  result, and  presented  a  re^ohition  deelariuir 

II  ■ 

contestee  electeit. 

The  resolutions  r(»coiinnend<*d  hy  the  majority  were  |>assc»d  hy  a  vott* 
of  {.'It'  to  &J  and  contestant  was  sworn  in. 

|Mol»ley,  L>i.v-:)»;:j.| 

(lo)  Massky  /'a.  Wise. 


Situpinfint  II f  nfriijtJfiiffnn  fii.v;  i*n1fHvtii4nn  receipts ii<(ni^hy  **sp€chj1 
rn//,i'f,,rs:^^     "j/f'f,     t,f  '*  xjhrnil  /<.v^/.vA^/// "    to  a    I  filtrd  SUite^   tui^trid 

nftttnifij   ii"l   '/    ifisijmihyiftinf  (jfirt.     Mnjitr'ttu  reiHfrt  foi*  irmttist*.^; 

fnfint/'ffff  It  jnff'f  /"  t/trhti't    sntf   lUWtllif ,        ^<»  ilHlOU  hy  the    jFFoUMf\ 

Majority  re])ort  hy  Mr.  Klliott;  minoritv  report  by  Mr.  Turner. 

Contestant  and  contivstee  were  th<»  eandiaates  for  ftepresentative  at 
Lar«i'e  from  the  State*  of  \'ir^inia:  contestee  received  a  majority  of 
Ti.so.s  vot*'s.  Contestant  charp'd  that  15,71:^  ille^l  votes  were  nist 
for  contestee.  N<*ariy  all  these  votes  were  attsicked  on  the  g-round 
that  tile  voters  hud  iu)t.  previous  to  tln»  election,  paid  the  capitation 
tax  rccjuii'cd  l>y  the  laws  of  Virtfinia.  It  was  shown  that  the  State 
audil«»r  t»f  ]>ul)lic  a<<ount^  had  api)ointed  collectors  of  delinquent  Uixes 
and  ]>lac<'d  iti  their  hands  tor  collection  the  delinquent  tax  lists  eerti- 
tied  to  him  l>y  the  county  cii'iks.  These  collectors  had  issued  tax 
receipts  to  the*  miniherof  iri.oiM)  or  ltJ.(M)0.  and  l,2t)() or  1,500 of  these 
Were  either"  issued  hiaidv.  withtmt  paynnMit  of  taxes,  or  on  election  day. 
The  rest  were  ])aid  foi  and  issued  before  tin*  election  and  the  names  of 
the  voters  iiiseried  befort'  tliev  left  the  hautls  of  the  collectors. 

It  was  (juestioned  w  liet  her  t  hi' auditor  had  authority  to  appoint  these 
coih'ciors  or  the  colii'ctiu's  to  issue  receipts.  But  these  collectors  were 
<'ei'lainlv  actiiio-  mider  coioi-  of  authoi'itv  and  the  votei's  could  not  he 
hound  t<»  kn(>w  any  possible  did'ect  in  theii*  title  <ui  pain  of  losing  their 
\oles.  The  sysiem  had  been  inau«riirated  i»y  c^)ntesUuit  himselfwheii 
he  was  auditor  of  public  accounts.  The  committee  were  of  the  opinion 
that  iartre  nunibeis  of  votes,  ])rob!ildv  consideniblv  in  excess  of  the 
majority  of  contestei*,  wfre  cast  on  recei])ts  issued  by  these  collectors, 
but  that  wheie  tliev  were  paid  f(U'  l»v  the  voters  themselves  or  other 
persons  for  tlnMn  prior  tt»  the  day  of  election  the  votes  were  le^l.  If 
they  wt're  not  the  proof  did  not  show ,  except  in  a  ver}'  few  election 
di.stricts.  for  whom  tlie  votes  wei'c  cast. 

It  was  (daimed  that  contestee  was  distpialilied  from  holding  the  office 
of  Ki'prcsentative  in  C<»nerrs.s  hy  virtue  of  havin*^  been  employed  as 
special  assistant  to  the  I'nited  Stati's  district  attonn^y  of  Virginia  in 
tlie  trial  of  certain  cases.  Hut  the  committee  held  that  this  employ- 
nuMit  tlid  not  constitute  an  '*ol!lce"  underthelaw.  The  words  '^retain 
and  employ '*  were  u>cd  in  the  statute:  the  duties  and  compensjition 
dej)ended  on  a  contract  with  the  attorni'y -genc'ral.  and  the  eniploy- 
menl  was  I'oi-  special  i-ases  and  ceased  as  soon  as  they  were  finished. 
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The  committee  accordingly  held  that  Mr.  Wise  was  duly  elected  and 
not  disqualified,  and  reported  resolutions  declaring  him  entitled  to  his 
seat. 

Mr.  Turner  presented  a  minority  report,  signed  also  by  Messrs. 
Converse,  Davis,  Bennett,  Cook,  and  Lowry,  conceding  that  the  tax 
system  of  Virginia  was  somewhat  obscure,  and  that  the  fact  that  the 
system  of  special  collectors  was  originated  by  contestant,  while  not 
brining  the  case  within  the  principle  of  estoppel,  would  embarrass  a 
decision  on  this  point  in  his  favor.  But  the  position  of  ''special 
assistant  to  the  district  attorney  "  ought  to  be  held  to  be  a  disqualify- 
ing office.  It  was  described  as  an  "appointment"  in  the  statute;  the 
appointee  received  a  commission  and  was  required  to  take  an  oath  of 
office;  he  was  under  the  supervision  of  the  Attornev-General  and  sub- 
ject to  all  the  liabilities  of  a  district  attorney,  and  he  was  paid  out  of 
the  United  States  Treasury.  This  exhausted  all  the  badges  of  office 
known.  The  minority  accordingly  presented  a  resolution  declaring 
the  seat  vacant  on  account  of  this  disqualification  of  .the  sitting 
member. 

This  case  was  never  acted  on  bv  the  House. 

[Mobley,  365-371.1 

(11)  Craig  vh,  Shelley. 

Precinct  returns  rejected  hy  county  hoards  of  invpervi^soTs,     Report  fin* 

contestant.     Contestant  seated. 

« 

Report  by  Mr.  Davis. 

According  to  the  returns  as  certified  by  the  secretary  of  state,  con- 
testee  had  a  majority  of  2,724  votes.  To  amve  at  this  result  the 
county  boards  threw  out  the  votes  of  precincts  casting  a  vote  of  8,404 
and  giving  contestant  a  majority  of  6,732.  The  returns  were  thrown 
out  for  various  informalities  and  technicAlities.  The  committee  did 
not  criticise  the  action  of  these  boards,  but  held  that  where  the  elec- 
tion was  fairly  conducted  the  votes  ought  to  be  counted.  Out  of 
extreme  caution  the  committee  counted  only  such  precinct  returns  as 
were  fully  sustained  by  oral  evidence.  These  gave  contestant  a 
majority  of  3,459  votes  (if  the  remainder  of  the  returns  had  been 
counted  his  majority  would  have  been  4,008),  and  the  committee  rec- 
ommended that  he  be  given  the  seat. 

The  resolutions  presented  were  adopted  without  division,  and  con- 
testant was  sworn  in. 

[Mobley,  373-376.] 

(12)  BoTKiN  VS.  Magtnnis. 

Polling  places  illegally  established ,'  illegal  votes.  Report  for  con- 
testee.      Umitestee  retainea  the  seat. 

Report  by  Mr.  Ranney. 

This  electionTwas  contested  chiefly  on  the  ground  that  the  polling 
places  of  certain  counties  were  illegally  established,  and  that  illegal 
votes  were  cast.  Most  of  the  specifications  in  the  notice  of  contest 
lacked  particularity,  but,  waiving  this  question,  the  committee  held 
that  none  of  the  charges  were  sus^ined.     The  law  required  the  county 


4'.-  ::    •-.      r        N. >-:>:•  kle»"ii«»>'  i  a>ks. 


III  thrtM*  «*i>uiitii'>  th<»v  Wfn* 

I  :•    •"••iiiiiiitt«M*  lii'ld  tho  law  to 

".   :  •:  \  •»«**ii  «luiir.  hut  on  tli«*  i*un- 

•  !*  \v:t*  ill  tin*  inttTr^t  <»f  II  fri»«' 
:.t  !•  •'taii'l.  Thi'n*  was  ti»stiinon\ 
>  i-^iiTiiatioii  alone  \va<  iii»t  siiifi- 
-*  •:  •  n"\v  to\vn«<i  alon«r  the  niilroiid 
[*■  :  :;lit!o!i  wa»»  <a<t.  Init  i?i  a  new 
j.\.  \ '  *xui*i.  Thoiv  \va«*  TH » i*vid(»nr(' 
',  .!  J  tlir  r«»minittii*  unaniuioiisly 
-:•  •  •  I»-.-t«Ml.     Tlu*  n'^oliitions  wi'iv 

.  ;!.  i  .••»iit*M»'e  retainod  the  s-eat. 


N        •     !i':;«'Ai»HKAl>. 


■ 

'  :\  It  port  1)V  Mr.  Hart. 

.  ::  i  r»M».ivt.'d  a  iiiaj«)rity  of  l'»:i 

•    ::ijli'd.      Atrordini''   to  tin; 

>  j:i\o  a  majority  for  coiitost- 

:ir\ .  livr  of  thom  jrJivt*  him  a 

--.iri  lotho sixth \va>  not  siiiti- 

(  .'i'.t."»lant    claimed   that    the 

N\'>i;]i  1h?  overcome  l»v  count- 

• -*      •   ■    ".  ;       :•  !  I  "  ti«kft^  not  ro*-eived  or  not 

•  • -.   :     :    '\  »'U!:tinir  for  him  the  votes  of 

X  -    •  '  *  ■  ::'  \\.  I-.-  rffu«-e<l  on  the  ji-nmnd 

*  •       * 

\    w..-  .:  -•   "  •' •'■•.mI-.  wi-re  tlir(»\vn  out  under 

;.i  v  :  :•  !  '.      •    i  .•   •Minniittet*  h«'ld  that  the 

.  ■  •  :   '.■  ':    ':•    .    «       •    '        :        .::;'•.  i.  and  it  nidy  showed  that 

\'.      M.  I .  .1    '-    .1'..      ..      '   :  ::  i  I  tlh-ni.      TheM' were  eounted 

I..-  -    :  ..    •.•.         '\  :i  .  l.i^-- (»!'  nu'ii  who  were  verv 

;'.  J  .i.  :  i    .:     '.    •    i      •!_..:.   J.i.    ii<  k.!^  wrre  laiiT^'lv  scratched. 

■1-.  i«    i':-.'  i  i:  .'.  ^i   .  M'  I.    .'   -  !.:;:.'i.   uii-*  ii'LTularly j^rinted  on  these 

..  :  .  w  I-  i.'i  -■."!       '  '  :••  -:  "vv  liiif  i:i«-v  u«'i'e  vote*!  for  liim. 

;   ..•  !!'■•'..!  :J\  .:■  .  1  i:,.M  •!  \-.  .^  I..  :,..  |.!-.<;:!iii-d  ihat  the  tickets  were 

•     •.   i.i>'i:'l  ■;.  •:    i:.'   •>'•-•.•    .   «■!  i.:<M.t  t««  thi- »'t»ntrarv. 

■  •  .   ..'!.-..«  =  :'  '•:    ••)   M.--"';*:  ■■■.■^•■•.i   thr  li-Mislature  to  i)ass  a  recf- 

.'  .••,!  Mw  :ip.)>i\  ii:'_-  t'-.;!".  ■  ii"..-..!'  "• '  "'."ni. ;  nli;il,it;int>.  anu  j)ermitt«Ml 

1'.      :i  \ii\\   iii  '■■•iM;:;-.  .;:•.•«•  ..:,^, .^,       riirhiw  :i^]>as>ed  hv  the  leiris- 

!ii|UiM'l    r«-'j  ;>i '  :i!  ■•  •')    :;•:.!    p«Mii!l  l«il    no    (Mie    to    vote    (»xcept 

.    pi..iiiii  '.Wii  i«    :      \\:i-   !«ji-i.rr.l.      A  '"  luKird  of  n^vision"  was 

t^ .  n«l  l<»>ti'!N.    in;::-  -  li'-Jii  fiii    itu  i-t  IT  li<t.  under  certain  con- 

r!h- '  ••iii:iriil«'    i:.  I'l  ili:it  l!n"  l;i\v  was  c<>n-;litutional.      It  did 

•  •  il.r  r«  u'i-t  i-:i(i"i.  .m  M'!'!ii  Luial  i|ii:iliticalion.  n«>l  named  in  theec")!!- 

.'u.  ImiI    oid\    ?n:i!'     it    ill,-   iim-^siiy   rvideiu-e  of  qualiiii'ation. 

I  piovi^ioii  w::-.   !i.  ••!  >--;:i  \    tc  tin'-  I'liforci'ini'iit  of  a  rej^istnitioii 

I 'oM'-iMinrni !  •.    iiMiM-  «•!   !hr-«-  \«M«r-  w  hos(»  voti'>  wi're  rejected 

•        .  'i.'hl  to  \oir   iiiii«>->  i}m\   wrir  in  f:n-!  rcoi^ici'ed.     Six  of  them 

.     li»»»  n  In  1m-  «mj  I  ho  "-uppiiintntai  list^,"  and  these  the  commit.- 
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tee  counted.  There  was  no  competent  evidence  showing  that  the  others 
were  registered.  The  only  competent  evidence  of  the  incorrectness 
of  the  lists  in  the  hands  of  the  election  officers  would  have  been  the 
original  lists,  which  were  not  produced. 

The  majority  of  contestee  not  being  overcome,  the  committee  recom- 
mended resolutions  declaring  him  elected. 

The  minority  held  that  at  least  23  of  the  ^'  Independent"  tickets  and 
35  of  the  unregistered  votes  should  be  counted.  The  Independent 
tickets  were  counted  for  contestant  because  his  name  was  regularly 
printed  on  them,  as  noted  above.  All  the  unregistered  voters  were 
shown  to  possess  all  the  qualihcations  required  by  the  constitution. 
It  was  conceded  that  a  few  of  them  were,  in  fact,  registered,  and  should 
be  counted.  But  the  minority  held  that  the  whole  registration  law 
was  unconstitutional,  and  the  lack  of  registration  consequently  no  bar. 
Any  law  which  in  temis  or  in  effect  requires  qualifications  not  required 
by  the  constitution  is  unconstitutional.  This  law  in  one  section  speci- 
fied certain  qualifications,  omitting  at  least  one  of  the  constitutional 
nualifications  and  adding  one  not  mentioned  in  the  constitution,  and 
tnen  in  another  section  required  the  registration  of  persons  possessing 
the  qualifications  prescribed  in  the  previous  section — not  those  of  the 
constitution.  The  revisory  board  were  to  strike  off  names  of  persons 
disqualified  under  the  provisions  of  the  act — not  under  the  constitu- 
tion. The  law  was  therefore  unconstitutional,  aside  from  the  question 
of  the  requirement  of  registration  itself  as  an  additional  qualification. 

But  taking  the  law  as  constitutional,  it  could  not  be  contended  that 
the  decision  of  the  board  of  revision  in  striking  a  name  from  the  list 
was  a  judicial  one,  from  which  there  was  no  appeal,  and  that  a  person 
whose  name  was  improperly  struck  off  had  no  remedy.  And  conced- 
ing even  this  point,  certainly  voters  whose  names  wcTe  left  off  by 
accident  or  mistake,  without  anv  affinnative  action  of  the  board  of 
revision,  were  not  without  remedy.  Thirty -five  of  these  rejected  vot- 
ei*s  had  been  registered  and  voted  at  the  previous  election;  their  pos- 
session of  all  the  constitutional  qualifications  was  affirmatively  shown; 
and  they  were  not  among  those  whose  names  were  struck  off  by  the 
affirmative  action  of  the  })oard.  Their  name^  must  have  been  leit  off 
by  accident  or  mistake,  and  the  minority  thought  that  they  at  least 
should  be  counted.  This  would  give  a  majority  to  contestant,  and  the 
minority  accordingly  recommended  resolutions  declaring  him  elected. 

This  case  was  never  acted  ou  bv  the  House. 

[Mobley,  383-399.] 

(14)  Frederick  /w.  Wilson. 

Recounts,  MajoriUj  vep(n*t  f<rr  cfrnteMont;  minority  report  for  con- 
tr^tn\     Cmit extant  seated. 

Majority  report  b^'  Mr.  Bennett;  minoritv  report  l)y  Mr.  Miller. 

According  to  the  returns,  contestee  was  elected  })y  a  majority  of  23 
votes.  This  included  the  vote  of  a  precinct  which  had  been  thrown 
out  by  the  county  canvassers,  but  was  counted  by  the  State  board 
(it  having  been  iriwularly  returned  to  them)  as  giving  a  majority  of 
40  for  contestee.  ^ine  committee  found  that  the  officers  of  election  in 
this  precinct  had  been  guilty  of  a  grave  irregularity  in  opening  the  box 
and  counting  the  votes  before  the  time  prescribed  by  law,  thus  in 


414  DIGEST   OF   COlirrESTED   ELECTION   OASES. 

effect  depriving  the  eight  or  ten  voters  who  subseouently  voted  of  the 
secrei'v  of  the  ballot;  but  the  ^mmittee  neveruieless  counted  the 
votes. 

The  majority  of  contestee  was  overcome  by  the  committee  by 
accepting  the  result  of  recounts  of  the  ballots  in  a  number  of  pre- 
cincts. The  law  of  Iowa  did  not  specifically  provide  a  manner  of  pre- 
serving the  ballot  boxes  or  conducting  a  recount,  but  the  boxes  oad 
been  safely  kept  bv  the  official  custodians^  and  were  shown  not  to 
have  been  tampered  with,  and  the  recounts  were  conducted  with  suffi- 
cient safeguards  against  fraud  or  erix>r.  In  a  number  of  cases  the 
error  was  proved  by  other  circumstances  quite  independent  of  the 
rei'ount.  Illegal  votes  were  charged  bv  both  sides,  but  the  committee 
found  that  the  i^harges  sustained  would  about  balance  each  other,  and 
did  not  discuss  them.  Taking  the  result  of  the  recounts,  the  majority 
of  contestee  was  overcome,  and  the  committee  recommended  resolu- 
tions declaring  contestant  elected. 

The  minority  held  that  the  way  in  which  the  ballot  boxes  had  been 
kept  would  not,  in  most  cases,  justify  accepting  a  recount.  In  two  or 
three  cases,  where  the  cuTor  was  shown  independent  of  the  recount, 
or  where  the  Imllot  ]>ox  had  not  been  opened  before  the  recount,  the 
minority  accepted  its  results.  But  contestant  had  hired  an  agent  to 
go  through  the  district,  previous  to  the  inception  of  the  contest,  to 
open  the  boxes  and  examine  their  contents.  Nearly  all  the  boxes 
recounted  had  been  privately  opened  and  examined  by  him,  and  some 
of  them  had  l^een  opened  and  privately  counted  two  or  three  times. 
At  these  [)rivate  counts  no  friend  of  contestee  was  present.  Most  of 
the  l>oxes  were  left  in  rooms  where  thev  were  accessible,  and  the  bal- 
lots of  four  precincts  were  kept  loose  In  an  unsealed  paper  box  in  a 
public  room.  Ballots  exposed  and  handled  as  these  haa  been  could 
not  he  received  in  evidence  for  a  recount. 

The  minority  were  also  of  the  opinion  that  a  detailed  examination 
of  the  ill(»gal  votes  would  be  largely  to  the  advantage  of  contestee. 
Thev  recommended  re^solutions  declaring  contestee  elected. 

The  resolutions  presented  by  the  majority  were  adopted  without 
division,  and  contestant  was  sworn  in. 

[Moblcy,  401^19.] 
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FOSTT-HIHTH  C0NGSE88  1886-1887. 

CormniMee  on  Elections, 

Mr.  TuBNER,  Georgia,  Mr.  Hall,  Iowa, 

LowRY,  Indiana,  Petttbone,  Tennessee, 

Robertson,  Kentucky,  Payne,  New  York, 

Boyle,  Pennsylvania,  Hahn,  Louisiana, 

Henderson,  iJorth  Carolina,  Hopkins,  Illinois, 

Green,  New  Jersey,  ^         Ely,  Massachusetts, 

Cboxton,  Virginia,  Dorsey,  Nebraska, 

Mr.  Martin,  Alabama. 

Mr.  Hahn  having  died,  Mr.  Jonathan  H.  Rowell,  of  Illinois,  was 
appointed  in  his  pl^. 

Cases, 

ri^  Frank  H.  Hurd  vs,  Jacob  Romeis,  Ohio. 

i2i  Frank  G.  Campbell  vs.  J.  B.  Weaver,  Towa. 

.'3)  Charles  H.  Page  vs,  William  A.  Price  (two  cases),  Rhode  Islomd. 

[4)  California  cases. 

[5)  Meredith  H.  Kidd  vs,  George  W.  Steele,  iTidicma, 

(1)  Hurd  vs,  Romeis. 

Irregularities;  hrihery;  illegal  votes.  Majority  report  for  corvtestee; 
•first  minority  report  to  aeclare  seat  vacant;  second  minority  report  for 
contestant,     Contestee  retained  the  seat. 

Majority  report  by  Mr.  Turner;  first  minority  report  by  Mr.  Green; 
second  minority  report  by  Mr.  Robertson. 

The  contest  in  this  case  was  confined  entirely  to  the  city  of  Toledo. 
Contestee  had  a  majority,  according  to  the  returns,  of  239  votes. 
Contestant  asked  to  have  two  precincts  in  Toledo  and  the  precinct  of 
Kelly's  Island  thrown  out  and  a  large  number  of  individual  votes 
deducted  as  illegal. 

One  of  the  precincts  was  asked  to  be  thrown  out  on  the  ground  of 
''general  bribery,"  and  for  irregularities.  The  testimony  to  show 
bribery  was  hearsay  entirely,  and  only  showed  that  a  witness  (whose 
character  and  credibility  were  not  of  the  best)  claimed  to  have  talked 
with  persons  in  the  precinct  who  told  him  that  the  general  sentiment 
was  for  contestant,  but  that  it  might  be  changed  by  the  use  of  money. 
He  repoi1;ed  these  statements  to  the  chairman  of  the  national  Repub- 
lican committee,  and  was  afterwards  told  that  the  change  in  sentiment 
had  taken  place.  Another  witness  had  heard  a  Republican  say  that  be 
had  paid  nineteen  ticket  peddlers  from  $3  to  $10  each.  Neither  of 
these  witnesses  knew  anytning  about  the  facts  except  as  they  had  been 
told;  their  testimony  was  entirely  hearsay,  and  even  if  received  did 
not  show  bribery.  The  irregularities  complained  of  were  that  one  of 
the  judges  was  not  a  resident  of  the  precinct,  and  that  there  was 
a  discrepancy  between  the  number  of  ballots  and  the  number  of 
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iiaiiics  (HI  tlir  null  li>t.  Tlir  foriiHT.  if  jui  invj^riiluritT^'.  wtts  iitiinato- 
riul.  and  thr  latter,  althoiitrh  tln^  judt^fcs  irn'<rularly  made  uj)  a  dofi- 
ciiMU'V  of  four  v<»tos  on  tin'  «»f!irial  count  l)y  aadiny  two  vot<»s  to  each 
candidate,  did  not  affect  tln'  result,  and  ou^ht  not  to  vitiate  the  poll. 
AnotliiT  precinct  was  aski'd  to  lie  thrown  out  on  the  «rround  that 
tickets  were  handled  during  the  count  hy  one  Bell,  a  Kepu]»lir^in 
outsider.  The  evidence  was  i-onllii'tin*;  as  to  whether  this  took  place 
at  the  election  in  cont«'st  or  not.  l^ell  was  sliown  to  1h^  a  persi»n  of 
^^ood  ciijiracter.  wln)  hati  oft«'n  s«M"ved  as  election  judj^e  in  the  precinct, 
an<l  if  he  did  a>si>t  for' a  time  in  takin»r  the  hallots  from  the  l>ox,  he 
ctadd  scarctdy  have  chanjred  them  in  the  presence  of  the  other  judge*. 
and  the  irreo^ularity  ou^ht  not  to  vitiate  the  return. 

The  prei-inct  of  Kelly'>  Inland  was  sout^ht  t^>  he  thrown  out  on  the 
«rround  of  "intimiilation  alle«^^i*d  to  have  hei'u  attempted  hv  one  Kelly 
toward  hi>  employer»<."     The  committee  said: 

NVr  liiirik  I  In-  Imnlt'ii  \\a.-«in  iIk'  i«iiit*>iaiil  tn  pnivcUiat  t  his  attempt  wa-^  efftH'Uial. 
Tm  jii-!il'\  tin*  •lisfrainliiM'iiwnt  •»!*  an  «"Mtirr  pn'rinct  t»n  this  v^rouml,  then*  oiiglit  la 
Im"  siiiin-  r\  iili'iH-r  til  >\\i}\\  its  inthu'iu'fiiM  thr  t'l«M'ti«ui.     W'v  fail  ti»  tiiul  siirh  evidomi;. 

riie  evidenci'  (if  indivi<lual  illeu;al  votes  c<»nsisted  of  th<*  testhnouy 
(»f  old  r«'>i(|eiits  of  the  various  precincts  who  had  examined  lists  of 
voter>  \\  ho  voted  at  the  Octoljcr  eleeti<»n  and  not  at  the  November 
election,  and  wiio  testilied  that  they  were  not  a<M|uainted  with  the 
voter>.  The  committer  hehl  that  this  sort  of  evidence  could  not  (*stuh- 
lish  nonrcsjdriice  in  cro\\de<l  city  precincts,  whatever  its  valin*  in 
count  rv  ]»larcs.  \'eiv  manv  of  the  vot«M*s  wer<^  ntitumlized  foreisfners. 
with  stianoe  name>.  and  the  committee'  showed  by  examph»s  from  the 
i)o||  li<t-  how  <lill'rir!itlv  sucli  iiaiues  mij^ht  be  writt^Mi  bv  ditferent 
cleiU--.  riii-  nii]L''lit  aceount  for  the  voters  luMng"  unknown.  Hut  if 
tile  proof  ucic  taken  as  ^ullicient,  tliere  wa>  no  evidi'iiee  to  show  how 
the  votris  xoted.  If  ^nrh  Votes  wrre  to  Im»  deducted  at  all,  it  should 
be  pi'oporlioiially  from  all  tlie  eandidat(»-i.  which  would  not  affect  the 
I'f'siill.  :nid  not  from  the  <aiididate  who  received  the  majority  in  the 
nrecinrt  wh^Tc  th«'\   wrrr  i-a'-l.  a^  contendcil  bv  contestant. 

Mcs^i'v.  tirmi  and  Hail  were  of  the  o)>inioii  that  the  return  in  the 
Fir-t  pirriiKt  abn\r  di'»<u— «♦•(!  ua>  >ncce*«sfully  impeached,  and  that 
etioM'jh  illegal  \otr>  urre  "-howfi  In  other  precincts  to  atfei't  the  n*sidt 
aftr!'  the  rliinination  of  this  prreinct.  There  btMn*^  no  evidence  to 
>lio\v  how  ih«'M'  \ot<'i*^  voted,  thi'  >afe>t  rouise  woidd  br  (ac'cordiug  to 
the  I'lili"  laid  dt)\\n  in  McCraiv)  to  otcUm*  a  n«'W  eh'ction,  and  tiiev 
aecoi(linu|y  r«'eonniien(|c(|  a  resolution  to  that  elfect. 

The  minority  (eonsi>tin^*  of  .Mc->r>.  Robertson,  II(»n(hM"son,  (h'ox- 
ton  and  Martin)  were  of  the  opinion  that  contestant  was  shown  to  In* 
el(Mt«'d.  They  were  (>f  the  opinion  that  all  the  precincts  attacked  should 
be  excluded.  The  return  in  the  lirst  one  was  confessedly  false,  the 
judt^^es  hiiNiriLT  ri'turniMl  i'  Noir-s  for  each  candidate  in  excess  of  the 
count:  the  manner  of  the  count  was  such  that  it  was  im|)ossible  for 
anvonc  to  be  ^mc  of  thi'  true  result,  and  the  ballot>  had  evidentlv 
been  tampered  with.  In  addition,  the  election  here  was  vitiated  l)v 
eenei'al  biiber\ .  The  e\  jih-nce  wa-  lieai'sav  and  woidd  have  l)een 
incom]>etent  to  show  ]»articular  acts  r.f  hribery.or  the  jruilt  of  a  par- 
ticuhi!' person,  Nut  ""eeneral  l»ribei'\  "  cf>uld  be  shown  in  the  :5anie 
wav  as  general  character,  bv  u'eneiMl  rei)utatio?i. 

The  othei'  precinct  oiij^ht  to  be  rejected  because  it  was  ch'arly  shown 
that  an  outsider,  a  partisan  of  conte>tec,  had  haiaUed  the  ballots  and 
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could  have  tampered  with  them.  The  burden  was  on  contestee  to  show 
that  th!s  conduct  had  not  affected  the  result,  and  he  had  not  done  so. 

In  Kelly's  Island  precinct  it  was  clearly  shown  that  intimidating 
influences  were  brought  to  bear  by  Kelly  on  a  sufScient  number  of 
employees  to  affect  the  result.  The  minority  thought  the  burden  was 
on  contestee  to  show  that  this  intimidation  did  not  affect  the  result. 
This  not  having  been  shown,  the  intimidation  was  so  interwoven  with 
the  vote  that  it  was  impossible  to  separate  the  good  vote  from  the  bad 
and  the  whole  must  be  rejected. 

Of  the  347  votes  claimed  to  be  illegal  at  least  212  were  proved  be  vond 
question.  To  eliminate  them  bv  dSlucting  them  pro  rata  would  not 
affect  the  result  in  this  case,  and  rarely  in  any  case^  and  consequently 
the  rule  contended  for  was  a  rule  to  allow  illegal  voting  with  impunity. 
If  the  rule  of  declaring  the  election  void  was  adopted  it  should  be 
applied  only  to  the  precincts'  where  the  illegal  voting  took  place.  The 
true  rule  should  be  to  deduct  the  votes  from  whichever  candidate  had 
a  majority  in  the  precinct  where  they  were  cast,  thus  leaving  "each 
candidate  to  take  care  of  his  own  precinct." 

A  resolution  declaring  contestee  not  elected  was  lost  by  a  vote  of 
105  to  168.  The  resolutions  presented  by  the  majority  were  then 
passed  without  division,  and  contestee  retained  the  seat. 

[Mobley,  423-453.] 

(2)  Campbell,  vh.  Weaves. 

Unregistered  votes;  other  illegal  votes.     Majority  report  firr  amtestee; 
minority  report  for  contestant,     Contestee  retained  the  seat. 

Majority  report  by  Mr.  Hall;  minority  report  by  Mr.  Payne. 

According  to  the  returns  contestee  had  a  majority  of  67  votes.  Con- 
testant charged  that  71  votes  were  cast  for  contestee  by  nonresidents, 
aliens,  minors,  convicts,  idiots,  etc. ;  that  some  ten  individual  errors  to 
his  prejudice  had  been  made  by  the  election  oflScers,  and  that  212  votes 
had  been  cast  for  contestee  in  three  precincts  by  persons  who  were 
not  registered  and  did  not  furnish  the  affidavits  required  by  law.  Con- 
testee made  countercharges  of  illegal  voting.  The  case  turned  on  the 
question  of  unregisterea  votes,  both  majority  and  minority  agreeing 
tbat  the  other  charges  so  far  as  proved  could  not  affect  the  result. 

The  registration  Taw  of  Iowa  applied  only  to  towns  and  townships 
having  a  ceilain  population.  The  lists  were  to  be  made  out  by  a  board 
of  registry,  who  were  to  make  a  list  of  all  the  qualified  voters^  taking 
the  assessment  lists  and  the  poll  books  of  the  previous  election,  and 
adding  to  the  names  found  on  them  the  names  of  any  other  persons 
whom  they  knew  or  who  might  be  shown  to  be  qualitied  electors.  If 
a  person  offered  to  vote  whose  name  was  not  on  tne  list  he  might  vote 
on  presenting  an  '^  affidavit  showing  that  he  is  a  qualified  elector,  and 
a  sufficient  reason  for  not  appearing  before  the  board  on  the  day  for 
correcting  the  register,"  and  also  presenting  a  confirmatory  affidavit 
from  a  registered  voter  who  was  a  freeholder.  It  was  charged  that 
212  of  these  voters  presented  affidavits  that  did  not  comply  with  the 
law,  or,  more  specifically,  that  38  were  vouched  for  by  one  Charles 
Blatner,  who  was  not  himself  registered;  that  31  affidavits  gave  no 
reason  for  not  l)eing  registered;  that  13  gave  no  other  reason  than 
''neglect;"  that  103  gave  no  reason  except  'Meft  off  the  register;"  that 
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4  In  IHiiKST    ok    ('nNTK>iTKn    KLK(TI<»X    (\\SK8. 

4*5  jl'hl  not  -itatf  tin*  ir^^'hU'iur  of  tin*  votrr>,  and  3  had  no /*//•*//  sitrm.fl, 
aii<l  that  a  f«'\\  wcrt-  irnpr«»pi'rly  v«ui«'hed  for. 

'V\iv  <«»rmiiittiM'  tiist  di"^rn»«Ml  th«'  ((lU'stioii  of  xhv.  mandat«>rv  ur 
diirctory  rharartrr  nf  thf  law.  and  ftuiiul  that  thi'  pivcediMiL-^  of  CVui- 
iryr^^  aiul  thr  r«»urt>  ill  const ruifiir  similar  hiw<  \vi»n»  t'onHictiiiir. 

r»nt  inay  nut  !hi»  riiiirliit  in-  n-fnMriU-il  in  :i  mainirr  nitiri'ly  sati.-'fairtory  ami  in 
n'rot:iii!i..M  ..t  a  JM-f  rnl«-n|  iritrrj»n't:iti«»n?  Ii  is  «lifti(*iilt  U>  i'S4*ai>e  tht*  ronrlifxi>'ij 
that  uluH'a  itiri-fiy  law  ri'«|uin'>  tin*  ^»r«Ml!irii«»ii  nf  an  atlMavit  liy  an  nunvisN-n-ii 
rliM-t««r  a<  tin*  riiiHlitiiin  I'nr  lii<  \'»tiip^,  H  i"- inaiiilatory  to  a  nTtain  *le>rret»  au«i  fura 
(HTtain  |nir|M»M'.  It  i-  inarnlatMry  -«»  tar  a*  t«»  nNiiiirt'  jjimmI  laitli  in  it?*  <»lis»*rvaijiv 
aii<i  t'»  pn'Vi'ijf  it.<  willful  rva>inii.  Hut  tln'  \vln»h' h'0|h»  ami  puriKis** of  *!ih»1i  a  hiw  U 
to  «l«»Vat  I'raU'l.  >ul»trr!iiL'f,  Jin«l  •va.-iMii.  ami  t«»  riiahlo  rviTv  lawful  an<l  i]ualitic<i 
Yotir  tM  \«'i«*  aii'l  liav<*  his  snti-  loiiritiHl  in  a  <'aiiva.-s  piin;i'i|  of  all  ilU*piI  v«»tt^.  Tin- 
inniiunt  till"  M|n-ra!i«iii  nt  tin-  n-^'i'-traTiMii  iliMi-ats  itsflf,  oiMTsitt*?!  to  «l«*fnui<i  the  lo^dl 
I'liMiMf  aii«l  ili'trau'l  him  -if  his  \iif«-.  it  n«»i  only  (•i'aM*s  to  1h»  niaudatorv,  Imt  is  ttur„u{ 
Ao.-v..i.|.      •     *     - 

Whi'ii  tlnM'icrinr  i»tlri'^  to  votr.  that  olftM*  is  itself  an  imjuiry  Avhothor 
In*  i--  r«'»»i>trri-d,  and  if  tlu'  ollici'rs  arrrpt  his  voto  without  <|uestiun, 
that  arri'ptaniM*  i"<  i'<jni\ah'nt  to  an  allirniativc  answrr  to  his  (piostion. 

A  H'ui-tiy  law  i- «»ril\  r«'a.-«iiial'l«' w  Ih-ii  ii  |iuts  tlu*  I'lrt'tor  who  <hH»s  in»t  I'lnnply 
with  it  in  tin-  attiiii«h-  d"  ninaininj  away  fn»in  tin*  jmiIIh  or  n^fib*in.ir  to  vot«'.  To  n-J- 
ist«Tiir  iiirni-h  an  alTnlavil  i*  a  n'a>«inal>it'  riirulatinn  arconipaiiyiii^  theat't  uf  voting:. 
Itthi<a«-t  i- (iiiiitti'il  nr  ifiiiM-il.  it  i^  «'«piival«'nt  to  nMuainiii^  away  and  n-fiisiiar  to 
vtiti'.  r»Ml  w  ln-n  thi«-  ^aMM•  .-tatntf  il«"|>ri\«'s  <»f  his  vt»te  an  *»ln'tor  wh«i  «'oi]ii*8  in  tri>o»l 
faitli,  arnl  i«j  a«l\iM'i|  hy  tin*  anthnritii-s  ainl  hrlifv^'S  In*  is  n-jjistiTiMi,  and  whose  vrito 
is  ii'r«'i\iMl  in  .-uili  nianinTa''  t«>  «l«-priNr  liim  ni  hi<  rijrht  to  nH!tifv  tho  onii.*«sion  hv 
atli'lavit,  it  \  i»lat«- 'lini-tlv  tin-  «<in-tiniti«iiial  i-lanso  fonfrrrinj;  th<»  rijrht,  and  is  to 
that  rxtiiit  v.ii'l. 

Ihrn«'  Wf  in-i-l  thai  a  vutt-  ili'po>it«'.l  in  ■jimhI  faith  hy  thiM-liM'tor,  Hiipptisiii};  liini- 
sih"  ^•  h»-  ii-ji-irn-il.  ran  n«»i  !•«»  nj«'«M«"l  upon  snhsripuMit  dis(*i»\H?ry  that  In*  was  no:. 
r>nt  wln'if  tin*  tliM-t«ir  i- a'l\  i*«-«l  ••!■  kn«'w-  that  In*  is  not  n'i;istoi\»<l  lui  siU'h  foiiH*- 
ipuMH  I' w  ill  |m||ii\\  .  Thi-  Mini    «'»nHMiitf»"  lH*li«'vt»  to  Ik»  the  triu*  nile,  ami 

ann-'iniri'  it  a>  a  piimipl"-.  WIhti'  tin*  «-NMt..r.  ai-tin;;  in  >r»»<)d  faith  ami  honestly 
.-lU'p'-'-iML'  li'ni-i'J!  ii'  i'.-  r.^r:^trn<l.  .U-p-i-it-  his  sutcand  the  same  is  rtHH*ive<l  In'tlie 
jn«l'_'«  *-.  1'  "-  ;i  "..liil  V'l'i  r.i.t  whiMi'  tin-  t'liM-ior  diM-s  not  aet  in  jjo^mI  faith' and 
km -w  -  i  ••'-'• -t  !' ■.'i-'«'«"'l  '-I-  \  ■  •'••  .-I'Miili!  !••'  rrjiM-tiMl. 

Tin- l»io\  i-JMn  Ml"  the  -latulr  in  (jih'>ition.  "  no  voto  shall  in*  ro<*oived," 
rtr..  i-  tMilx  in:iii'l:ii.»i\  ii|n»n  tlir  rlrction  ofjirers.  A  voto  nM'oivod  hv 
tlnin  iMii-t  !»<•  lu'M  t"  !»»•  jrM-al  until  tlic  \oter  is  shown  not  to  Imvo 
p,,^^,.^.,.,j  tip.  r«'(|iiir«d  ijii:ililiiat i«Mi^. 

U'.it  tin'  |»i:n"tir:il  ijiir^t ion  in  thi-^  cm-c  wa*-  in)t  tlii' roec^ption  of  votes 
wiilMiui  :iili<l:i\  it-.  Inii  til'  iin|)«i  I'lM-t  alh(la\il>.  If  it  should  ho  foneeded 
that  the  L'i'rnTMl  i'<'«juii<iiM'nl  «>!'  an  allidavit  wa>  mandatory,  still  the 
|»r<)\  i-ioii  what  'lrri:ii':ili«ni-  -houM  In*  -«'t  forth  in  the  atHdsivits  was 
diriM'tnry  nnlx . 

TIm- •1:^1  i:,'t  :•'•.  ''i;  w* -.••i  t!,.  ,..«.,  ;;;.,■  .|:!:.iii!i  .i'i"n.-  «•!"  the  eleetor  an«l  the  men* 
ni'-t  ii'":>  • 'V 'ii.ii  iiiiKi  \  "M  !;<•••.•■'':••!:  ri-i  ri-!  '•  .i  .  •  iii  !• 'tuitliMl.  The  jmltfes  i»f  eU»etit»n 
•  ari  I'oi  'i\   !«ii-i\iiiji  lii'iiiit  ■.••',  I   ...•;:iii.  ri..:.-  *••  >>i.t>  u  ho  i«:  not  a  (pialified  eleetor. 

lh>\\r\ei  pert'cri  tin-  ]>i'e|iiiiiii:uie-.  a  \(»te  ea*«t  hv  a  porsou  not  in 
t'aet  tjiiMlitied  nui-t  Im- t  lii"«»\v  ri  mii  «»M  a  r'nite>t.  So  if  the  preliminaries 
ar«'  in  '-oiim'  i'e-])iMl-«  impeitiM  i,  Imii  the  jui|oe^  i^f  eiiM-tion,  who,  thoujLTh 
iH>t  etnpoweieil  to  pa-<  oil  th«'  e--cnti:il  iniali tleal ioiis  of  (he  voter,  are 
enipow er«Ml  to  jinJLir  of  ihe-'i-  pr«'limiti:n'ie>.  have  decided  them  sutK- 
(•ienl.th<'  i)roof  neee-.sirv  lotiirow  out  a  xotei^-uot  proof  cd' the imjKM'- 
feetloii  of  tjie>e  preliminaries,  hut  proof  of  the  actual  lack  of  some- of 
tin-  es>eiitial  «pialitieation-.  It  \\a>  in>l  pro\  »ni  or  eveti  elijirj^ed  that 
the  Noter-'  in  <jiie-«tion  did  imt  in  I'art  po-^r^eM-ry   leo-al  <|Ualitieation. 

.Mo>l  of  the  ]>arlieidar  ea^e>  were   insolved   in   two  groups:  Those 
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vouched  for  by  Charles  Blatner,  and  those  in  which  no  excuse,  or  the 
excuse  '*"  neglect,"  or  *'  left  off  the  register,"  was  given.  The  evidence 
against  the  first  group  was  merely  the  fact  that  ''C.  Blatner"  was 
vouched  for  by  Charles  Blatner,  from  which  it  was  inferred  that 
Charles  Blatner  was  not  registered  and  had  vouched  for  himself.  But 
the  registry  list  was  not  produced  and  there  was  no  evidence  that  ''C. 
Blatner"  and  Charles  Blatner  were  the  same  person.  It  was  stated 
outside  the  record  that  they  were  different  persons,  and  the  sigjnatures 
to  their  affidavits  were  in  different  handwritings,  confirming  the 
statement. 

There  were  only  thirteen  affidavits  in  which  no  excuse  was  given, 
not  enough  to  effect  the  result;  and  in  any  case  the  omission  was  the 
mere  accidental  omission  of  a  directory  requirement.  The  words 
'* neglect"  or  ""left  off  the  register"  were  ample  and  significant 
excuses  in  view  of  the  fact  that  about  200  names,  all  of  Democrats, 
amounting  to  one-fourth  of  the  voters  in  the  precinct,  were  omitted 
from  the  registry.  So  large  an  omission,  affecting  only  one  party, 
could  not  have  taken  plac«  honestly;  and  the  words  *' neglect"  and 
"left  off  the  register  referred  to  this  conduct  of  the  registering 
officers. 

The  conte>}tiK>  therefore  retained  his  returned  majority,  and  as  a 
consideration  of  the  individual  illegal  votes  charged  would  increase 
his  majority  to  117  the  committee  recommended  resolutions  declaring 
him  electedf. 

The  minority  (Messrs.  Payne,  Ely,  and  Pettibone)  reported  in  favor 
of  contestant.  Under  the  plain  wording  of  the  law,  and  the  precedents 
in  interpreting  this  and  similar  law§,  it  was  mandatory  not  only  on 
the  election  officers,  but  on  all  concerned.  The  voters  involved  in  this 
case  were  not  voters  who  voted  believing  that  they  were  registered; 
they  knew  that  they  were  not  registered,  and  presented  affidavits  for 
this  reason.  They  were  bound  to  know  the  law,  and  hence  to  know 
that  it  required  their  affidavits  to  contain  ''a  sufficient  reason"  for  not 
having  appeared  on  the  day  for  correcting  the  registry.  Without 
deciding  tne  question  of  the  right  of  the  House  to  reverse  a  decision 
of  the  judges  when  any  excuse  at  all  was  presented,  the  votes  cast  on 
affidavits  in  which  the  excuse  was  entirely  omitted  must  certainly  be 
rejected.  And  the  words  "left  off  the  register"  ** furnish  no  excuse 
for  the  nonappearance,  and  there  is  nothing  for  the  judges  to  act  upon. 
It  appears  to  us  impossible  to  spell  out  an  excuse  from  tlu^se  words." 
Rejecting  these  two  classes  of  votes  would  show  a  majority  for  contest- 
ant, which  the  minority  claimed  would  be  increased  by  a  consideration 
of  the  individual  illegal  votes.  They  accordingly  recommended  reso- 
lutions declaring  contestant  elected. 

The  resolutions  presented  by  the  committee  were  passed  without 
division  and  contest(;e  retained  the  seat. 

[Mobley,  455-474.  ] 

(3)    PaOE  Vft.  PlRCE. 

Two  ca4ieM,  J^^irst  aue:  TffStliiamy  tak^n  out  of  time;  leave  given 
contestee  to  cross-e.vomlne  and  rebut.  Second  cant:  Bribery;  majority 
report  to  declare  seat  vacant;  nilm/rlty  report  /hr  contestee,  Seat 
declared  ra/nnt, 

Majoritv  report  on  first  case  by  Mr.  (ireen;  minority  report  ])V  Mr. 
Ely.  Majority  report  on  second  case  by  Mr.  Turner;  minority  report 
by  Mr.  Rowell. 


DIliKST    UK    <M)NTKSTKn    KLECTloN    CASKS. 

I  in  thi>  casi*  served  iu)tic«»  of  contost,  which  was  duly 
ut  III'  (lid  riol  takt'  am*  trstiinonv  durinir  thn  iiiiuftv  davs 
law.  S)i!h'  timr  aftiTwards  ho  si»rv<»d  notifo  on  rontostCM' 
Id  taki'  trslimony,  alU'«riii*^  an  oml  a^ivenieiit  that  tosti- 

hr  taki'ii  at  any  tiin«»  hrforr  tho  bojfinning' of  thi»  si'ssioii 
('c»nt«'stiM»  drnii'd  the  a^froomcnt,  Jiiid  ivfused  to  attmd 
niino  witnt'SM's.  The  <*oniinitt<M»  ro{x>rtod  that  tho  ti'sti- 
"(IImIom's  such  wlioh'sjilc  and  ojx'n  bribery,  impliciitini,^ 
itt"^tiM»  iMTsonally.  that  (lu»  IIoilsp,  in  justice  to  its  own 
st,  in  tm^  opinion  of   thi'  coiuniittee,  tiike  notice  of  the 

the  contestiM'  had  not  cross-examined  the  witnessf^s  or 
o?iy  in  his  own  bidialf,  the  eonunittee  reported  a  r<*sohi- 
lini  thirty  days  in  which  to  suujuion  and  cross-exan)ine  the 
•eadv  examined  ami  to  take  anv  testimony  he  mig'ht  desire, 
onte^tant  (en  davs  for  reluittal  testimony, 
■ity  wei'e  of  the  opinion  that  the  <'ase  of  contestant  .should 
They  weri'  of  tne  opinion  that  the  time  for  tJikin*»"testi- 
ise  ou<rht  to  be  «»xtended  oidv  by  h»ave  of  the  II<ms<%  and 
m«'nt  of  the  parties;  but  if  an  ajri'eement  wius  to  l)e  accepted 
in  wiitiii«r.  An  t»ral  at,neement  was  alley^ed  In  this  case, 
lenied,  an<l  at!ida\  its  of  its  nonexistence  offered.  It  wa«i 
I'onti'stant  had  abandoned  his  i*asc,  and  only  renewed  it  as 
i^ht.  lie  had  been  electt'd  to  the  State  senate  of  Rhode 
had  *»eive<l  in  that  body  durinir  the  time  for  which  he 
ha\«'  been  elected  to  Ctuii^ress.  The  minority  therefore 
d  a  resolution  deelarintr  coriti'stant  not  elected. 
id  not  iiiv(dve  an  aba!id«nuuent  of  the  inyestitfation  t>f  the 
iiption  ill  the  ele<*(ion,  and  the  minority  recommended  a 
rovidin»r  for  such  an  investijration  by  a  sul)comnnttec  of 

er  on   Klcctioil'^. 

ition  pii'-ienied  by  the  majority  was  adopted,  and  testimony 
it.  At  the  nexi  ses>ion  the  committee  r(»|x>rt<Hl  in  fayor 
the  >eat  \a<*ant.  Accordin*:- to  the  face  of  the  returns  Mr. 
maj(H*ity  ot"  !♦>  votes  o\ei-all  his  competitors.  The  hiwof 
i  reijiiired  a  majority  of  all  the  votes  to  constitute  an  eh'c- 
rst  trial.  The  committee  called  attention  to  this  provision 
imd  aUo  to  an  evi<lent  ei'ror  in  summin<;  up  the  returns, 
ir<Mtc»l  would  leavi'  conte>tee  a  majority  of  only  3  v(»tes 
he  commit  lee  then  t|uoled  without  connnent  the  U»stimony 
e^  who  were  allet:*ed  to  ha\ c  been  bribed,  and  of  oiu»  wit- 
N  allrniMl  tohaNe  iiitimi(late<l  hisemplovi'es,  and  rei>orted  a 
iM-ltirinu'  the  scat  Nacant. 

•it\  lalli'd  attention  to  tln'  fact  tliat  tin*  error  in  sununinof 

<l  in  the  majority  i'c])ort  was  not  an  iM'nn*,  but  a  misprint, 

••^tc^  still  >taite(1  into  the  conte>t  with    !♦»  majority.     The 

whose   testimony    wa^  i[Uoted.  even    if    it    were   provtul 

re  all  bi'ibed,  would  not  overcome  this  majority.     Theoidv 

'  seriously  pi'esM'd  was  that  an  overseiM"  t)f  hijrhwavs  hatl 

his  woikmiMi.      r)iit  the  evidenci*  only  showed  that  In*  had 

to  vote  tis  he  did:  he  had  never  made  anv  threats  to  dis- 

I  if  they  \<>te<l  otherwise,  and  if  th(\v  voted  accordinjc  to 

t  was  not  under  anv  fear  of  di*ichar<r<'.      If  tiiis  claim  were 

would  "overthi'ow  all  lalxu*  to  secure  votes  f<»r  one  party 

Much  of  the  testimony  was  entirely  iinuhnissihle  under 
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any  rule  of  law.  The  testimony  of  the  8  witnesses  quoted,  so  far 
as  it  attempted  to  go  beyond  their  individual  votes,  was  entirely  hear- 
say and  inadmissible.  Some  of  it  was  ex  parte^  the  witnesses  having 
testified  at  first  without  expectation  of  being  cross-examined,  and 
having  subsequently  refused  to  appear  for  cross-examination.  Their 
testimony  was  thus  discredited.  Tnose  who  were  cross-examined  had 
all  testified  at  their  first  examination  that  they  were  Democrats  and 
had  voted  the  Republican  ticket  for  $3.  On  cross-examination  they 
contnidicted  themselves  on  material  points,  most  of  them  saying  that 
they  had  been  Republicans  at  previous  elections,  and  would  have  voted 
the  RepulJican  ticket  at  this  election  whether  paid  any  money  or 
not,  ana  that  the  ^3  was  not  paid  as  an  inducement  to  vote  for  con- 
testee,  but  to  pay  them  for  their  time  in  coming  to  the  polls.  Some 
of  them  had  to  come  a  long  distance.  Some  of  them  did  not  know  that 
they  were  to  receive  money  until  after  they  had  voted.  AU  of  the  8 
witnesses  whose  testimony  was  quoted  by  the  majority  persistently 
refused  to  give  the  names  of  the  persons  who  had  given  them  money. 
A  ninth  witness,  who  did  not  claim  to  have  been  bribed  himself,  did 
give  the  names  of  three  men  who  he  said  were  giving  out  money  at  the 
place  the  other  men  claimed  to  have  received  theirs.  These  three  men 
promptly  swore  that  they  had  given  out  no  money,  and  an  attempt  to 
impeach  one  of  them  was  hastily  given  up  when  the  first  witness  called 
spoke  in  his  praise. 

The  other  charges  made  by  contestant  were  not  seriously  pressed, 
and  the  minority  found  that  there  was  nothing  in  them.  TaKing  the 
legal  evidence  for  all  that  itcould  possibly  be  held  to  show^,  it  would  not 
overcome  the  sitting  member's  majority  of  16  votes,  and  the  minority 
recommended  a  resolution  declaring  him  elected. 

The  resolution  granting  an  extension  of  time  to  take  testimony  was 
carried  by  a  vote  of  117  to  78.  On  the  case  on  the  merits  a  resolution 
declaring  conteslee  elected  was  defeated  by  a  vote  of  108  to  130.  The 
resolutions  declaring  the  seat  vacant  were  then  passed  by  a  vote  of  130 
to  33  (not  voting,  155). 

[Mobley,  475^79,  489-511.] 

(4)  Caijfornia  Case. 

Crmstitutionality  of  ajypin^t  urn  metit  law.  Report  far  Hitting  vi4imherf 
no  action  hy  the  J  louse. 

Report  by  Mr.  Lowry. 

The  constitution  of  California  required  everv  bill  to  l)e  read  three 
times  ])efore  passage.  The  apportionment  bill,  under  which  the  sit- 
ting members  were  elected,  had  been  read  three  times,  but  some 
amendments  had  not.  The  contestants  claimed  that  this  invalidated 
the  law.  The  supreme  court  of  California  had  recently  decided  this 
(juestion,  on  a  petition  by  the  contestants  in  this  case  for  a  writ  of 
mandamus  on  the  secretary  of  state  to  certify  them  as  elected.  The 
full  court  had  decided  that  the  petitioners  were  not  elected,  they 
having  received  only  a  few  votes,  and  three  of  the  judges  had  held 
that  the  law  was  constitutionally  passed.  The  committee  quoted  their 
opinions  with  approval,  and  recommended  resolutions  declaring  the 
sitting  members  elected. 

There  was  no  action  by  the  House  in  these  cases.  . 

[Mobley,  481-485.J      '  i 
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(5)  KiDi)  r.s,  Steele. 

lirihrry;  !rrr</uhir!t!t'ii;  HUgal  i'^>tn<,  RejHtrt  for  Cfmtestee,  (\m- 
tixtec  rd-nlmd  tlw  neat, 

Rept)i*t  by  Mr.  Hondorson. 

Ari'ordin*^  to  tho  n^iuriis  contestee  liad  a  majoritv  of  54  votes.  Con- 
t<'stant  iiskod  that  four  })recinrts  be  thrown  out,  and  also  charged  illegal 
vot(»s.     Contost(»o  lujido  countorcharges  of  illegal  voting. 

One  })nviiut  wjus  a.skod  to  br  thrown  out  on  the  ground  that  one  of 
tli(»  ofHn^rs  of  eU^ctiori  wtus  interested  in  a  l><^t,  and  hence  disqualified. 
But  the  (»vidoiue  showed  that  he  had  withdrawn  his  interest  in  the  bet 
In^fore  tlie  election,  for  the  express  reason  that  he  wa8  going  to  be  an 
inspector.  Then*  was  no  evideiu<»  of  fraud  or  irregularity  in  the 
eltH'tioii. 

Th<'  othrr  throe  pn^cincts  were  the  thrive  preeinets  of  the  township 
whi^rc  contestee  HvikI,  and  they  were  asked  to  be  thrown  out  because 
''the  pr(K)f  of  bribery,  of  the  most  oi)en  and  shameless  purchase  of 
vot(»s  for  money  by  Steele  and  his  agents  is  full  and  conclusive.'^  The 
committee  quoted  all  the  evidence  on  this  point.  Witne^Hses  testified 
to  one  or  two  cases  of  l)ri])erv  in  each  of  these  precincts,  one  of  the 
cas(»s  lH»in<(  charged  to  be  by  contestee*  in  pei*son.  But  the  testimony 
WHS  contradicted;  th(»  witnesses  did  not  testify  in  such  a  way  as  to 
attnict  conridcMue,  refusing  to  answer  questions,  and  contradicting 
themselves  on  material  i)oints;  and  the  witness  who  te^stified  to  being 
bribed  by  c<)nt(^stee  in  ])erson  was  shown  to  have  afterwards  confessi'd 
that  his  wliole  t«»stimonv  was  false. 

Numerous  chai»i:es  of  illegal  votes  were  made,  but  the  committee 
after  a  can^ful  examination  w(*re  <3f  the  opinion  that  the  charges  sus- 
tained would  about  l)alance  each  other.  They  unanimously  reported 
resolutions  declaring  coritest^'e  elect(»d.  The  House  passed  the  resolu- 
tions without  division,  and  contestee  retained  the  seat. 
Mol)ley,  513-520.J 
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FIFTIETH^  COHOSESS  (D.)  1887-1889. 
Crymmittee  <m  Elections, 

•  - 

Mr.  Crisp,  Gex)ma,  Mr.  Moobe,  Texas, 

O'Ferrall,  Virginia,  Rowell,  Illinois, 

OuTiiWAiTE,  Ohio,  HouK,  Tennessee, 

Barry,  Mississippi,  Cooper,  Ohio,  - 

Maish,  Pennsylvania,  Lyman,  Iowa, 

Heard,  Missouri,  Johnston,  Indiana, 

Johnston,  North  Carolina,  Lodge,  Massachusetts, 

Mr.  O'Neall,  Indiana. 

Owing  to  the  fact  that  a  contest  was  pending  against  his  seat,  the 
Speaker  requested  to  be  relieved  of  the  duty  of  appointing  the  Com- 
mittee on  Elections,  and  it  was  elected  by  the  House. 

1)  George  H.  Thobe  vh,  John  G.  Carlisle,  Kentuchj. 

2)  John  V.  McDuflSe  va,  Alexander  C.  Davidson,  Alabama. 
f3^  Robert  Lowry  vs,  James  B.  White,  Indkma, 
f4)  Nicholas  E.  Worthington  vh.  Philip  S.  Post,  IlUnms. 
^5)  Nathan  Frank  vs,  John  M.  Glover,  Missouri, 

(6)  Joseph  D.  Lynch  vs,  William  Vandever,  California. 

(7)  Robert  Smalls  vs.  William  Elliott,  South  Caroli/na. 

(8)  Frank  J.  Sullivan  vs.  Charles  N.  Felton,  California. 

(1)  Thobe  vs.  CarliiSle. 

Fraud  and  irregular  it  tifS.  Afajority  report  far  contestee;  minority 
report  to  re/zpe-n  case.      Contestee  retainrd  ths  seat. 

Majority  report  b\^  Mr.  Crisp;  minority  re^rt  by  Mr.  Lyman. 

Contestant  served  a  notice  of  contest,  charging  frauds  ana  irregular- 
ities of  various  sorts,  to  which  reply  was  duty  made  by  contestee. 
Contestant  took  only  a  few  depositions,  not  enough  to  establish  any  of 
his  allegations,  and  contestee  took  no  testimony. 

Contestant  moved  the  committee  to  reopen  the  case,  alleging,  and 
furnishing  affidavits  to  show,  that  he  had  been  deceived  by  his  attor- 
ney, to  whom  he  had  trusted  the  entire  conduct  of  his  case;  that  the 
returns  and  poll  lists  from  a  number  of  precincts  were  all  in  the  same 
handwriting,  and  conseiiuently  forgeries,  and  that  there  were  certain 
suspicious  ciriumstiinc(»s  in  tlie  conduct  of  contestee.  Contestee  pre- 
sented a  large  number  of  affidavits  in  denial  of  the  allegations  of 
contestant.  rh(»  committee  held  that  as  these  allegations  were  not 
contained  in  the  original  notice  of  contest,  evidence  in  support  of 
them  would  not  be  competent  even  if  the  case  were  reopened.  Under 
the  precedents  a  case  ought  not  to  be  reopened  unless  the  contestant 
showed  that  he  had  used  du<*  diligence,  and  unless  he  made  a  showing, 
by  the  affidavits  of  witnesses  to  facts  within  their  own  knowledge,  by 
which  it  would  appc^jir  that  on  a  rehearing  he  would  probably  be  able 
to  make  out  his  oast*.     Neith<M'  of  theso  ('onditions  existed,  and  a  care- 
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\l:i|'»iii.   I'jM.ri  »i;,   Mr.  M;ii-li:  iiiiiHulty  r«']H)rt  by  Mr.  Lodifi'. 

\'''»i'liri;«  I'l  III'-  I'lmii-  cfMit^-t'i*  lia<l  a  iiiajoritv  of  ll,4s7  votes. 
<  'Hit"  hint  rlMiriHrj  i|i:it  fill-  III  ij.*"*' Ilia  jorj  1  \  w  a^  (liu' to  widt'sj  nvad  uiKi 
wli'Ji  :il«  tniii'l  coimriitt'ij  liy  tlx-  i-irrtinn  utli<*<Ts,  consistinjj  for  tin* 
in«.  t  |»;iii  in  I  iHii'luhnl  ly  ((Hint  inii"  for  contc^^tcc  l>alli>ts  in  fact  cast,  for 

•  ••nil  liiril  ^cMiitv  |)!««iint-*  wcic  allackt'd  in  tin*  notice  of  contest, 
hut  l(  tiiii(ni\  \\:i  MiLi'M  ill  irLfard  t<»  onlv  lortv-foin'ot'  tlicni.  Thii^itv- 
111  HI-  «»l  iIh"  «■  \\«n-  allncUcd  on  the  >\y\\n*  ^Tonnd.  i.  c.,  that  the  (^lcct/»on 

•  iIIkii:  Till  «|\  roiiiitcd  the  v«)lr>.  and  the  connnitt<'c  considcM'cd  thiOiu 
(iHM'liii  r.  I  iidcr  Ihr  law  of  Alal»a!na  tin*  haliot  boxes  \V(*re  can^friWy 
j»rr..ii\  I'd    lur  (jir  rxpiTss   ]Mir[)(»sr  of    pemiittin*^  th«»  ballots  to    l>e 
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used  as  evidence  on  a  contest.  The  ballots  were  numbered  to  corre- 
spond to  the  names  on  the  poll  list  for  the  same  reason.  CJontestant 
Old  not  claim  that  the  election  up  to  the  moment  of  closing  the  polls 
was  unfairly  or  fraudulently  conducted,  or  that  the  ballots  had  been  in 
any  way  tampered  with,  but  simply  that  they  had  not  been  counted  as 
cast.  If  this  was  true  it  could  be  conclusively  shown  by  a  recount  of 
the  ballots.  The  ballots  were  the  best  and  only  primary  evidence  of 
the  vote,  and  under  th(»  universal  rule  of  law  contestant  should  have 
produced  this  evidence,  and  no  other  could  be  received  so  long  as  this 
existed.  Such  evidence  as  was  presented  by  contestant  was,  more- 
over, inadmissible  even  as  secondary  evidence,  and  utterly  insufficient 
to  establish  the  (charges.  But  as  the  House  did  not  always  follow  the 
strict  rules  of  the  courts,  the  committee  examined  and  considered  the 
testimony  as  if  it  were  admissible. 

In  ten  of  the  thirty-three  precincts  of  this  class  only  one  witness 
for  GSLch  precinct  was  relied  upon,  and  the  committee  quoted  the  testi- 
mony of  these  ten  witnesses.  It  was  all  of  substantially  the  same 
character,  and  to  the  effect  that  the  witness  issued  Republican  tickets 
to  colored  voters  at  their  reauest,  watched  them  vote  them,  and  kept 
a  count  of  the  number,  and  found  it  very  largely  in  excess  of  the 
number  returned  for  McDuffie  by  the  election  officers.  The  differ- 
ences in  the  testimony  were  chiefly  in  the  varying  degrees  of  care 
taken  by  the  witnesses  to  know  the  vote.  Some  of  them  kept  a  list, 
some  a  tally,  and  some  only  a  mental  count;  some  of  them  took  greater 
and  some  less  pains  to  see  that  the  tickets  given  out  were  actually 
voted.  The  committee  found  such  evidence  utterly  insufficient  to  over- 
throw the  returns.  In  the  other  twenty-three  precincts  under  their 
charge  more  witnesses  were  called,  but  their  eviaence  was  **  all  of  the 
same  chai-acter,  and  simply  cumulative." 

There  were  ten  other  precincts  in  regard  to  which  there  were  sepa- 
rate specifications  of  fraud.  The  committee  discussed  each  of  these 
in  detail,  and  found  fraud  established  in  four  of  them.  The  evidence 
in  regard  to  the  others  was  insufficient,  and  these  four  precincts  only 
reduced  the  majority  of  contestee  by  2,597  votes,  leaving  him  still  a 
majority  of  8,890.  If  the  charges  in  all  ten  of  these  precincts  were 
taken  as  sustained,  it  would  not  entirely  overcome  this  majority. 

The  miuoritv  found  that  fraud,  evidently  the  result  of  a  coiTupt  con- 
spiracy, was  proved  to  such  an  extent  as  to  vitiate  the  entire  election 
in  all  the  counties  except  Lowndes,  the  home  of  contestant.  On  the 
unimpeached  returns  of  this  county  coi>testant  had  a  large  majority, 
and  he  should  be  given  his  seat  on  the  vote  of  this  county.  This  dis- 
trict was  one  which  was  purposely  made  to  include  nearly  the  entire 
Republican  vote  of  Alabama,  and  it  was  univei*sally  conceded  to  con- 
tain a  very  large  majority  of  Republican  voters.  Democrats  had, 
however,  been  unifoiinly  returned  to  Congress  from  this  district,  their 
seats  had  uiiitorinly  l)een  contested,  and  the  contestants  had  uniformly 
been  seated  by  Democratic  as  well  as  Republican  Congresses.  The 
contestant  in  this  case  wjis  an  old  and  respected  resident  of  the  district 
and  received  the  cordial  and  united  support  of  his  party.  lie  could 
only  have  been  defeated  by  fraud,  and  the  evidence  showed  that  he 
was  defeated  by  fniuduleiit  counting  of  the  votes.  A  detiiiled  review 
of  the  testiii;ony  on  which  this  conclusion  was  based  was  given  I)}'  the 
minority,  and  resolutions  recommended  declaring  contevstant  elected. 

The  resolutions  jn-esented  l)y  the  minority  were  lost  by  a  vote  of  122 
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pronf  ton  jM  «  i,l;it  i'.  «•  .Mild  i  h  I'r  I  iMt  i:i  I  to  Im'  I'JMM'ivrd.  '!'ln»  testimony 
ofllir  wiiiH'    •     I  ••}••!!  t-d  lo  !:mi-  \\  liirii  m:i<l('it  |)i-(»lniidr  that  the  oeea- 
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sion  they  remembered  wa»s  the  filing  of  declaration  of  intention  in  1858. 
The  fai*t  that  (jontestee,  in  a  number  of  interviews  and  public  speeches 
in  which  the  subject  was  referred  to  before  the  election,  did  not  once 
refer  to  this  alleged  naturalization  in  1865  was  a  suspicious  circum- 
stance, and  the  fact  that  he  had  gone  into  an  adjoining  county  during 
the  campaign  and  procured  naturalization  papers  was  still  more 
suspicious. 

Ihere  was  evidence  that  the  question  of  the  citizenship  of  contestee 
was  much  discussed,  pro  and  con^revious  to  the  election  in  the  news- 
papei-s  and  in  public  speeches.  Tne  law  as  laid  down  by  the  supreme 
court  of  Indiana  was  that  where  the  electors  have  notice  of  the  ineligi- 
bility of  the  majority  candidate,  and  in  some  of  the  cases  even  without 
reference  to  the  question  of  notice,  the  candidate  receiving  the  next 
highest  number  of  vote«  is  elected.  But  this  doctrine  is  laid  down  by 
the  courts  of  no  other  State.  All  the  precedents  of  Congress  and  the 
opinions  of  the  best  writers  are  against  it,  and  the  committee  held 
that — 

To  puffer  a  member  to  be  seated  from  one  State  in  pursuance  of  this  view,  and 
forbid  the  same  right  on  the  part  of  a  member  from  another  State,  would  destroy 
that  equality  and  harmony  in  the  membership  of  our  National  Legislature  which  the 
founders  of  our  Government  obviously  intended  to  establish. 

The  committee  acx*ordingly  recommended  resolutions  declaring  that 
neither  contestant  nor  contestee  was  elected — contestee  because  he 
was  ineligilile,  and  contestant  because  he  did  not  receive  a  majority  of 
the  votes. 

The  minority  held  that  the  fact  of  naturalization  might  be  shown  by 
parol  testimony,  and  that  in  this  case  it  was  conclusively  shown.  The 
certificate  of  naturalization  given  to  contestee  constituted  a  record,  if 
a  record  was  needed,  and  it  was  the  only  re(;ord  made  by  the  clerk  of 
the  court  in  this  and  many  other  cases.  It  having  been  shown  to  be 
lost  or  destroyed,  it  was  proper  to  prove  its  contents  by  oral  testi- 
mony, and  this  had  been  sufficiently  done.  Numerous  cases  were  cited 
to  show  that  such  a  certificate  was  original  evidence,  and  conclusive  of 
citizenship,  without  reference  to  any  other  record.  The  fact  of  natur- 
alization having  been  proved,  the  contestee  ought  not  to  be  deprived  • 
of  his  citizenship  by  any  subsequent  failure  of  a  negligent  clerk  to 
make  a  record.  Contestee  had  been  for  many  years  recognized  as  a 
citizen  of  the  United  States,  had  been  a  soldier  during  the  war,  and 
had  been  elected  to  Congress  -by  a  verv  large  majority.  Technical 
rules  ought  not  to  be  applied  to  deprive  him  of  his  seat  and  the  people 
of  their  choice. 

Mr.  O'Neall  filed  a  dissenting  report,  agreeing  with  the  majority 
that  contestee  was  ineligible,  but  holding  that  the  rule  of  the  Indiana 
courts  ought  to  be  followed  and  the  seat  given  to  contestant. 

The  resolutions  presented  by  the  minority  were  passed  by  a  vote  of 
186  to  105,  and  contestee  retained  the  seat. 

[Mobley,  623-t>4G.] 

(4)    WOKTHIVOTON  VH.  PoST. 

Stv/dent  votiii<;  (dlirr  ilhijal  indeA,  Rejx/rt  ft^r  ctmteatee,  CtmteHtee 
retiiined  th<^  seat. 

Report  by  Mr.  O'Ferrall. 

A  large  nuinhor  of  votes  were  attacked  by  both  parties  as  illegal., 
and  votes  were  also  asked  to  be  deducted  for  \TTeg\3i8L\V\A^^m^^  v«^- 
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lots  and  for  »'iT«ir>  disclosiHl  l»v  rrrouiits.  It  wiis  rori<*€^ded  thiit  <'on- 
ti'stjiiit  \Na>  rntitlcd  tn  :i  (rain  nf  11  vo(<'s  l)v  ivcouiits.  A  iiuinlK^r  of 
lMillot>  wnr  thrown  out  un«lrr  thr  statute  of  Illinois  providing  that 
whrn  a  Iwillot  (h'>i<ifnat«'s  mku'i*  persons  for  an  uttire  tlmn  there  are  can- 
didate's to  Im-  t'hM'tftl  it  >hall  Im*  counted  for  neither  of  the  persons  des 
ij^natcd.  The  coirunittcf.  in  an-ordanre  with  the  decisions  of  the 
suprrnn-  rourt  of  Illinoi>.  hrld  the  statute  to  he  nmndatorv  and  threw 
out  a  runnlM'r  of  hallot>  containin*;  th<'  name  of  eontestaiit  written 
luider  \lw  unrrasi-d  nanir  of  rontestiT.  A  nunilM'rof  votes  were  askinl 
to  Im'  tlirown  out  on  tin*  jrJ'ound  that  the  atlithivits  presented  by  tht* 
votirs  in  lieu  <»f  rej^-jstnititm  wen*  not  in  eoniplianee  with  the  law. 
The  roinuiittcc  found  thrni  all  to  lir  in  suhstantuil  eoniplianee  with  the 
law  I'xecpt  Ti,  wiiirh  wrre  iMitirrly  hiank;  these  wei'e  thrown  out.  A 
nuMihcr  of  c»tln'r  vote>  wrn*  attacked  on  thi»  grounds  of  nonresideuee. 
minority,  ronvieti(»n  of  «'rimi\  etr.  The  (*ommittee  discussed  the  evi- 
dence in  the  individual  caM's  and  found  that,  with  the  changes  already 
made,  there  were  not  enou«rh  of  these  voti\s  to  change  the  result  of  the 
election.  Tlie  (»nly  other  votes  in  ((uestion  wen*  the  votes  of  18  stu- 
(h'Uts  of  Knox  Colieyfe  and  Ijoinhard  Tniversitv. 

Till-  «*t)innrnt4M'.  ill  pa-sini:  u|m»ii  tin-  I«';rality  *)i  thrse  voU»h,  wan  of  the  opinion  that 
w  hvvv  ytMifi;:  iiM-ri  li:i<l  nitirrlysfvenMl  tlirir I'lUiiicctiim  witli  the  hoiueof  their imrentfi, 
ami  \v«'n*  rrlyiiiL'  ii|m»ii  ilu-ir  own  n'si»iir<'rs.  rffurtn,  ami  nitons,  and  had  no  tixwl 
tlrirrminatioii  a>  tn  \\iv\v  iHtun-  placr  nf  alMwlr,  they  were  k^il  votern  at  the  jKiint 
w  Im-h'  ilu'se  rnll»';rrs  wi-n-  lorati'd;  tiiat  to  hold  differently  would  l>e  to  <le]»rive  many 
woitliy  y<iMn^  mi'ii  oi'  th«'  rJL'li!  to  voti*,  aiiil  ilisf ranch i^^e  them  during  the  years  they 
iiiiLflit  !»»•  riiLM'-M-d  id  tlu'ir  luiiiiaiilc  efforts  to  Hfciin'  un  ediU'ation. 

TudtM"  this  principle  only  I  of  the  votes  attacked  were  illegtil. 

After  a  full  examination  of  the  case  th(»  committee  found  that  the 
majority  t)f  «M)ntestee  was  larger  than  that  returned  for  liim,  and 
unanimously  rejiorted  nvsnlutions  declarinof  him  eh»cted. 

The  resolutions  |)rcsented  were  passed  by  the  House  without 
division,  an<l  cotitestt'e  retained  tiie  seat. 

[Moldey,  rrlT  0:»:i.  I 

(."))    FKAiNK    /'s.   (il.OVEK. 

nyisi,  /'"I  rnfi  /\s.      /it  //*//•/  fft/'  f'n/t/fs/tr,      (n/i/fsfrr  rt'tnlneil  thv  fit^af. 

Heixnt  l>y  Mr.  Heard. 

Accord  in*:;  to  the  returns  cotdestee  had  a  majority  of  100  votes. 
Contestant  sou^dit  to  (tvercoim'  this  majority  on  various  grounds,  Imt 
the  <»nlv  one  wliich  involved  en(mL'"lj  votes  to  alfect  the  result,  and  the 
oidy  one  considert»(|  In  the  <-ommilte(»,  was  the  eharire  that  :J49  votes 
ha<l  l)een  illeirMJIv  reje<'tcd  for  nonreiiist ration.  Of  this  list  170 names 
had  l>een  stricken  from  the  reo-j^t  ration  li<t  and  dulv  tidvertised accord- 
inu' tt»  kiw.  Jtnd  the  parlies  tianu'd  had  not  applicMl  to  the  }K)ai'd  of 
rcvisiotj  for  rcin^tutcmcid.  It  wa<  conceiled  that  if  this  fact  deprived 
them  t)f  tlie  rjoht  to  mAo  under'  the  Missouri  rejristration  law,  and  if 
the  law  w:is  cnnstiiulinnMl.  the  eontcNtee  wuiiid  he  entitled  to  retain 
his  seal.  As  (he  coniniillee  were  unanimously  of  the  opinion  that  the 
fsicts  were  ^howfi  and  llitil  llie  law  was  constitutional,  they  did  not 
cMder  into  an  ari^ument  i^{'  the  «|U«'sti(»n.  hut  reported  resolutions 
dcclai'inu"  coide^tee  elected. 

The  iesoluti»>ns  presi-nted  were  pa-^sed  hy  the  House  without  divi- 
sion, and  contc^tee  retained  the  scat. 

)Mol»ley,  OOij 
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(H)  Lynch  m.  Vandeveb. 

Bribery;  illegal  n^eetion  of  votes.  Report  for  corvtestee,  Oontestee 
returned  the  seat. 

Report  by  Mr.  Johnston. 

Both  sides  charged  bribery,  but  the  committee  found  that  neither 
charge  was  sustained.  The  only  evidence  on  this  charge  against  con- 
testee  was  oflfered  during  the  time  for  rebuttal.  The  committee  found 
it  insufficient  to  sustain  the  charge,  and  protested  against  its  introduc- 
tion as  rebuttal  testimony.  There  were  some  circumstances  tending 
to  show  that  political  friends  of  contestant  may  have  used  money  to 
influence  the  election,  but  if  so  it  was  without  the  knowledge  of  contestant. 

The  charge  on  which  the  case  chiefly  rested  was  that  the  county 
clerk  of  Los  Angeles  had  illegally  refused  to  register  183  names  filed 
with  him  by  the  county  assessor,  which  had  been  enrolled  by  persons 
claiming  to  be  deputy  registering  officers.  The  clerk  claimed  that  the 
appointments  of  these  deputies  should  have  been  filed  with  him. 
Without  deciding  the  legal  questions  involved,  the  committee  found 
that  there  was  no  eviden(;e  showing  that  enough  of  these  voters  were 
legally  qualified  or  offered  to  vote  for  contestant  to  overcome  the 
returned  majority  of  55  votes  for  contestee.  The  committee  unani- 
mously reported  for  contestee. 

The  resolutions  presented  were  passed  by  the  House  without  divi- 
sion, and  contestee  retained  the  seat. 

[Mobley,  659,  660.] 

(7)  Smalls  v8,  Elliott. 

Illegal  rejection  of  returns;  fraud;  hallot-hox  stuffing ;  intimidation, 
Maji/rity  report  for  amtestee;  minority  report  foi*  contestant.  Con- 
testee retained  the  seat. 

Majority  report  by  Mr.  Crisp;  minority  report  by  Mr.  Rowell. 

According  to  the  returns  as  canvassed  by  the  county  and  State  can- 
vassing boards,  contestee  had  a  majority  of  532  votes.  These  boards 
rejected  the  returns  of  a  number  of  precincts  giving  large  majorities  for 
contestant  which,  if  counted,  would  have  given  him  a  majority  in  the 
district.  Contestant  claimed  that  all  these  returns  should  be  counted, 
and  that  his  majority  should  be  further  increased  by  counting  votes 
offered  for  him  and  illegally  rejected,  and  votes  proved  to  have  been 
cast  for  him  in  precincts  where  the  returns  were  vitiated  by  ballot- 
box  stuffing  and  other  frauds.  Contestee  conceded  that  a  few  returns 
had  been  improperly  rejected,  l)ut  contended  that  most  of  them  were 
properly  rejected,  and  that  three  additional  returns  should  be  rejected 
for  intimidation. 

In  two  precincts  the  returns  had  l)een  rejected  because  the  ballot 
boxe^  and  returns  had  ]>een  delivered  to  the  countv  canvassing  board 
by  outside  parties.  In  each  case  it  appeared  that  they  had  been  given 
to  one  of  the  managers  to  return  according  to  law,  but  that  the  man- 
agers had  left  them  in  the  possession  of  outsiders,  by  whom  they  were 
delivered.  The  returns  made  by  the  United  States  supervisors  were 
in  evidence,  and  the  committee  counted  the  vote  according  to  these 
returns.  The  returns  of  another  precinct  had  been  rejected  on  the 
ground  that  none  of  the  voters  were  registered.     The  committee  sua- 
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taino(i  tho  n^jcction  of  this  return  on  tlu^  ground  thsit  it  wiis  u  new 
pnMMrut  iin<l  tluit  a  new  rejristration  was  iio(M\ssary  f(ir  it.  The 
minority  favored  (*ountin<;  it  on  the  ground  that  it  was  not  a  m^w  priv 
ein<-t.  ))ut  nien»ly  a  sopirate  |M)llin(^  phiee  for  Federal  oflicerH.  The 
term  "preeinet,"  as  (ietine<l  in  the  South  Carolina  statutes,  rc^forred  to 
the  ti'rritorial  sulxiivision.  not  to  the  place  where  the  votes  were  oast, 
and  only  one  rejristnition  was  necessary  foreai*h  precinct.  The  voters 
wt»re  ail  reji^istert»d  and  produced  registration  certificate's,  and  thev 
should  not  1)C  disfranchised  merely  InH-ause  the  list  of  voters  was  leit 
at  the  oth<»r  votinji^  pla^'e.  where  the  elei'tion  for  State  officers  was 
held. 

Two  oth<»r  precin<•t^i,  which  were  rejected  on  the  ground  that  only 
two  ijualitied  managers  served,  were  <'ounted  hv  the  committee,  but  a 
third,  where  only  one  manager  served,  and  he  held  the  election  in  the 
oix'ii  air.  under  a  tree,  and  allowt»d  unregistered  voters  to  vote,  and 
in  oth<'r  ways  cai  ried  on  the  election  in  entire  disregard  of  the  law, 
wsis  n»ject<'d.  Th(»  minority  favor(»d- counting  this  precinct,  on  the 
ground  that  tlu'n*  was  nothing  to  impeach  th<»  fairness  of  the  election; 
it  was  held  l)v  one  manag<»r.  a  clerk,  and  a  supervisor,  and  the  voters 
ought  not  to  he  disf  ran<*liised  In^cause  of  the  failure  of  two  managers 
to  qualifv.  Another  precinct  was  counted  by  the  minority,  but  not 
eount<Mi  by  tin*  majority  on  the  ground  that  it  was  not  mentioned  in 
the  notice  of  cont(\^t. 

Contestant  asked  that  three  precincts  J)e  thrown  out  and  only  the 
votes  prove<l  outside  the  n»turns  counted,  on  the  ground  that  the  Ixil- 
lot  l)oxes  were  stuffed.  I n  t  wo  of  these  j)n»('incts  he  produced  evidence 
to  show  that  then*  was  an  ex<'ess,  in  one  cum*  of  SO  and  in  the  other  of 
14.S  votes,  in  {\w  l)ox.  This  exe(»ss  was  drawn  (mt  under  the  South 
Carolina  law.  lie  tlicn  eall(»d  individual  voters,  largely  in  excess  of 
the  mnnb<M-  he  claimed  were  r(»turn<»d  for  him.  who  testified  that  they 
voted  for  him.  In  the  third  pi'ecinct  tlu»  election  was  held  in  one 
room  and  the  vot<vs  <'ounte(l  in  another.  When  the  }>ox  was  taken 
into  the  other  room  the  dooi-s  wt*re  closed  and  the  election  officei*s,  all 
of  whom  wtMe  Democrats,  remained  alone  with  the  box  eight  or  ten 
minutes  l)efoi"e  admitting  tlu'  pul)lic.  Votei's  wen*  also  calTed  here  to 
nrovt'  the  vote.  The  <'ommittee  held  that  in  these  causes  there  was  no 
legal  evideiuH'  what  vote  was  counted  ])y  the  county  canvassers.  Cer- 
tiiied  copies  (»f  the  |)rccinct  returns  could  have  l)een  easily  obtained, 
and  in  theii*  absence  oral  tt^stimony  was  inadmissi])le  to  prove  the  vote 
c(»untc(l.  Tlie  testimony  of  the  voters  to  pi'ov(»  the  vote  cast  was  also 
immaterial.  These  voters  were  very  ignorant,  and  an  examination  of 
their  testim<»nv  sliowed  tliat  most  of  them  <lid  not  know  for  whom 
thev  vi)ttHl,  and  some  of  them  did  not  know  whether  they  voted  at  all 
for  Congress.  Tiie  (»xcess  of  votes  was  "' purged "' under  the  provi- 
sii)ns  of  the  law.  How  it  ranw  in  the  l)oxes  the  evidence  did  not 
show.  It  inigiit  (\i>ily  iiave  l)een  put  tln-re  l)y  the  voters,  and  there 
was  nothing  to  im])licate  the  judges. 

Th<»  minority  held  that  these  boxes  were  plaiidy  stuffed.  The  fact 
that  thev  were  in  the  sole  chai'i»'e  of  DtMiKM'i'atic  election  officei*s 
duiirjg  the  time  that  they  mu>t  have  Ihmmi  stuU'ed  implicated  these 
ollicials  in  the  crime.  Thev  were  evidently  stuffed  for  the  express 
puipo^eof  revolting  to  tin*  •"puigiiig"  process.  WluM'e  there  was  no 
pi'<K)f  of  the  vi>te  they  should  be  t'utii'ely  rejected;  otherwise  they 
should  be  counted  according  to  the  proof. 
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There  were  other  charges  of  irregularities  and  illegal  rejection  of 
votes,  affecting  a  smaller  number  of  votes,  and  also  charges  that  the 
failure  to  open  certain  polls  was  for  the  purpose  of  depriving  con- 
testant of  votes,  but  'the  main  questions  were  the  propriety  of  the 
rejection  of  Brick  Church  precinct,  rejected  by  the  county  canvassers 
for  intimidation,  and  of  the  rejection  of  the  precincts  of  Beaufort, 
Ladies  Island,  and  Central  Schoolhouse,  asked  for  by  conte«tee  on  the 
same  ground.  The  majority  of  the  committee  approved  the  rejection 
of  Brick  Church,  and  rejected  Beaufort  and  Ladies  Island;  the  minority 
favored  counting  all  the  precincts. 

At  Brick  Church  three  managers  were  regularly  appointed — 

but  two  ot  them  did  not  flerve,  one  because  he  was  sick,  the  other  because  he  was 
afraid  of  beine  mobbed.  Only  one  legally  appointed  n)anager  conducted  the  eletv 
tion.  It  further  appears  that  three  times  during  the  day  this  manager  wap  comixjlled 
to  close  the  polls  for  a  time  because  of  the  riotous  and  violent  conduct  of  contestant's 
friends;  that  the  poll  remained  closed  in  all  about  thirty  minutes. 

For  these  reasons  both  boards  of  canvassers  rejec*ted  the  poll,  and 
they  were  sustained  in  the  rejection  by  the  committee.  The  conmiittee 
quoted  quite  fully  the  evidence  in  regard  to  this  and  the  other  precincts 
where  intimidation  was  charged.  The  testimony  quoted  was  to  the  effect 
that  large  numbers  of  colored  voters  were  dissatisfied  with  (*ontestant, 
on  account  of  his  having  been  convicted  of  bribe  taking  in  1876  and 
on  account  of  the  alleged  irregularity  of  his  nomination,  and  that  on 
these  accounts  they  were  desirous  of  voting  for  contestee,  but  were 

¥revented  by  intimidating  pi-actices  instigated  })y  contestant  himself, 
bese  consisted  partly  of  social  and  religious  ostracism,  turning  Demo- 
cratic negroes  out  of  churches  and  organizations,  refusing  to  associate 
with  them,  and  inducing  their  wives  to  leave  them,  and  partly  of  ai*.tual 
violence,  committed  chiefly  by  women  and  girls,  who  attached  Demo- 
cratic processions  and  gatherings  with  sticks  and  stones  and  stood 
around  the  polls  on  election  day  cursing  and  shouting.  Ck)ntestant 
himself  was  said  to  have  advised  these  practices,  especially  the  intimi- 
dation by  the  women,  in  his  speeches.  As  a  result  of  these  practices, 
in  the  opinion  of  witnesses,  many  voters  were  kept  from  the  polls,  and 
many  otnei-s  induced  to  vote  for  contestant  who  would  otherwise  have 
voted  for  contestee. 

In  regard  to  Ladies'  Island  the  committee  summed  up  the  evidence 
as  follows: 

Colored  men  inclined  to  vote  or  expret?Hin^  an  intention  to  vote  for  contestee  were 
rudely  as8aile<l  and  violentlv  assaulted;  they  were  threatene<l  with  expulsi^m  from 
their  churches;  thev  were  tfireaten(Hl  with  expulnion  from  the  islaml,  where  many 
of  them  owned  land;  they  were  threatened  with  a  denial  of  sexual  intercourse  with 
their  wives;  they  were  threatentMl  with  beating;  they  were  cursecl  and  abused;  and 
this  .conduct  on  the  part  of  the  followern  of  cont4«tant  iKigan  early  in  the  (^m|)aign 
and  continue<l  unintornii)ttMlly  down  to  the  cloning  of  the  i)o11h  on  the  day  of  the 
election.  Smalls  himself  wa**  a  party  to  these  ai'ts,  indecil  he  incite*!  his  followers 
to  their  perjHjtration. 

Rejecting  these  precincts  and  deciding  the  other  (luestions  as  a}K)ve 
indicated  would  show  a  majority  for  Elliott  of  823  votes,  and  the  com- 
mittee accordingly  rcconimended  resolutions  declaring  him  elected. 

The  iiilings  of  the  niinoritv  in  regard  to  most  of  the  individual 
issues  have  already  b(»en  given.  The  genenil  argument  of  the  minority 
report  was  that  the  (»l(H*tion  was  carried  for  contestee  as  the  result  of 
a  fraudulent  conspiracy.  The  district  was  one  constructed  on  most 
extraordinary  lines,  for  the  avowed  purpose  of  making  it  an  over- 
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wlirliiiintifly  H(4»u))li<-iin  district  and  iimkiiig  all  the  other  di^itricts 
I  )oin<Miatic.  \\  non,  in  spito  of  this,  a  Domocnit  was  roturnod  as  olot'ted 
from  tho  "  hhu-k  district/'  it  was  condciniiod  as  a  wholly  needless  fraud 
l)v  the  h(»st  Democratic  ni'ws|>jiiM»rs  of  the  State.  The  methods  of 
4-arrvin^  the  election  wen*  substantiallv  these:  All  the  election,  regis- 
ter! nir.  und  canvassint^  otfi<'ers  were  f>eni<K'nits;  tliev  sv.steiiiatieallv 
i)revent<Ml  ({ualitied  voters  from  rej^isterinijf;  rejected  the  votes  of  rejf- 
istiM-ed  votei'.s:  re]ectt»d  i^)lls  where  the  election  was  fairly  and  regu- 
larly held;  refused  to  o|X'n  i^olls  where  there  was  a  large  Ilepuhlican 
majority,  and  stole  two  hallot  lioxes  and  stutfed  at  least  three  more, 
nMiiovin»r  the  hirji^e  excess  of  Imllots  in  a  manner  grossly  unfair  to 
conte>tant. 

The  rejection  of  Hrick  Church  precinct  was  entirely  without  justifi- 
cation. Th<*  minority  cited  evidence  to  show  that  there  was  no  riot, 
no  intimidation,  and  that  the  interru])tion  of  the  voting  was  only  for 
a  few  minutes,  and  dei)rived  no  one  of  his  vote.  It  was  ciuised  by 
good-natured  noise  on  the  (mtsidc.  and  also  by  confusion  in  the 
attempt  of  the  voter>  to  yoW  too  fast.  In  the  other  piXHMncts  where 
intimidation  was  charged  the  weight  of  evidence  was  overwhelmingly 
against  the  idea  of  intimidation,  and  the  witnesses  on  the  other  side 
were  so  inconsistent  as  to  b<»  unreliable.  A  <'lose  examination  of  all 
the  testimonv  showed  that — 

tin*  onlv  iUHialtirH  that  «M'(iirnMl  in  tlu*  Si'vcnth  (^onjjn^sslonal  distrirt  on  acHi>nnt 
(»f  jHiIitiral  npinion  wtTo  a.^^  t'nilnws:  1 1)  A  rrowd  of  Ix>vh  and  women  rliaHed  thn-e 
iiifii  at  ricaiilnrt  the  cvcDiiijir  nf  tin*  day  of  a  piliticul  donnmHtration,  and  one  man 
was  sliL'litly  injiin'd  liy  a  |>inv  of  l»rirk  >vitli  which  l)e  wan  Htnick;  (2)  a  <f>lnivd 
man  wa.*^  li^ditly  tapjM'd  with  a  switch  hv  a  woman;  (Ji)  a  do^  wan  shot — HiipixwiNi 
on  a«'»'nnnt  of  the  pnlitiral  opinions  of  the  «)wniT:  (4)  a  mule  was  Hhot — i>ii]>]KiHHl 
for  the  same  reason;  hoth  shootings  I>y  unknown  parti<*H;  (5)  Abraham  Weston  was 
turn«Ml  ojit  nf  thi'  rinin-h,  i)Ut  it  is  not  clear  whether  for  women  or  i>olitie8;  (6)  the 
wises  of  Ahrain  Seott  and  lioland  AVhite,  two  coh)red  Democrats,  deserted  them  for 

twn  o?'  three  Wi'eks. 

Thesj^  fads  w«Me  certainly  not  siiilicient  to  be  the  Imsis  of  a  charge 
of  giMieral  intimidation  and  to  throw  out  the  returns  of  three  pre- 
cinct^ where  the  election  was  perfei'tly  fair  and  i)eaceable,  and  thus 
<-hano-e  the  result  of  the  election  in  tin*  district.  The  ininoritv  counted 
all  the  precincts,  and  a>  this,  w  itii  the  ilh^gjdly  rejected  votes  and  the 
other  vott*>  coiint«Hi  acc(M(ling  to  the  findings  already  noted,  showed 
a  majoritv  lor  c(MitestJint  of  i^.liiO  votes  the  minoritv  recommended 
resolutions  (h'clarint^  him  elected. 

The  resolutions  nre>ented  bv  the  minoritv  WTre  defeated  bv  a  vote 

•  •  • 

of  127  to  1  12.  'I'he  i-t»M>lutions  presented  ]>v  th(»  majority  wen*  then 
passe(|  without  division,  and  conttvstee   n»tain(»d  his  seat.     fMoldev, 

♦>*;;:j-74*;.  I 

(s)  Sri.LiVAN  /'.v.  Fkiton. 

FiunnJ ;  hr'ilh  nj:  tnfnnnjnt'tnn:  Hh  (ftiJ  mfhtfj:  InvyularlfltM,  Mnjor- 
ffff  I't  j>f>rt   A'/'  i-niit, stii nf ;    immn'iiif  i^ jhirf  for  ntntimfri.      N^o  iwiloik  hy 

fhf     /luUSr. 

Majority  report  l>y  Mr.  O'Neall:  minority  report  ]>y  Mr.  Rowell. 

Accordin^^  to  the  returns  conte-^tet*  had  a  majority  of  lit*  votes. 
Contestant  claimed  to  have  mu«'li  more  than  overcome  this  majority 
by  proof  of  fraud,  bribery,  intimidation,  ill(*t,^al  voting,  and  various 
irregularities. 
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In  the  eighth  precinct  of  the  Forty -sixth  assembl}'  district,  in  San 
Francisco,  contestant  received  only  2  majority  on  the  face  of  the 
returns.  The  Democratic  majority  at  previous  elections  had  gener- 
ally been  85  or  more,  even  when  the  general  result  in  the  district  was 
much  more  favorable  to  the  Republicans  than  at  this  election.  A 
recount  of  the  ballots  showed  a  majority  for  contestant  of  94  votes, 
a  change  of  92  votes.  A  watcher  who  attended  the  original  cx)unt  in 
the  interest  of  contestant,  testified  that  tickets  having  the  name  of 
contestant  were  read  as  having  the  name  of  contestee,  and  that  he  had 
difficulty  in  securing  permission  to  stand  where  he  could  see  the  tickets 
as  they  were  read.  Two  of  the  inspectors  at  this  precinct  were  non- 
residentr;,  who  had  '•  boarded 'Mn  the  precinct  a  few  days  in  order  to 
be  appointed  insj^ectors.  It  was  shown  also  that  there  were  three  more 
tickets  in  the  box  than  namcH  on  the  poll  list  when  the  polls  closed, 
and  that  the  names  of  three  persons  who  had  not  voted  were  then 
added  to  one  of  the  poll  lists.  Three  other  persons  were  recorded  as 
voting  who  did  not  vote.  With  all  these  badges  of  fraud  the  returns 
might  well  be  rejected  and  only  the  votes  proved  aliunde  (which  were 
all  for  contestant)  counted.  But  the  committee  thought  that  probably 
the  fairest  course  was  to  accept  the  result  of  the  recount  and  deduct 
92  votes  from  contestee's  majority. 

In  the  city  of  San  Jose  the  local  Republican  manager  was  shown  to 
have  received  monev — at  least  $250 — to  be  used  for  election  expenses. 
In  the  Fourth  Ward  two  men  hired  a  room  in  a  building  adjoining 
that  where  the  election  was  held,  and  less  than  100  feet  away,  and  spent 
the  day  ''  influencing  "  voters  to  vote  the  Republican  ticket,  or  as  much 
of  it  as  they  could  be  persuaded  to  vote.  In  order  to  show  the  success 
of  their  work,  these  men  scratched  off  the  words  ''For  amendment  I" 
at  the  bottom  of  most  of  these  l)allots  with  a  pencil.  There  were  53 
such  ballots  found  in  the  box,  and  put  in  evidence.  The  statute  for- 
bade issuing  or  exposing  any  tickets  within  100  feet  of  the  polls,  and 
also  the  circulation  or  use  of  tick(^ts  "'  having  any  mark  or  thin^  thereon 
by  or  from  which  it  can  be  ascrertained  what  person  or  class  ot  persons 
used  or  voU'd  it."  If  a  ballot  was  ^'scratched"  with  anythmg  but 
''lead  pencil  or  common  writing  ink"  the  printed  name  ei*ase<l  was  to 
be  counted.  Under  all  of  tTiese  provisions,  which,  being  under  the 
control  of  the  voter,  and  designed  to  secure  honesty  in  elections,  were 
mandatory,  these  53  votes,  the  <ommittee  held,  ought  to  be  rejected. 
The  committee  (juoted  all  the  testimony  showing  thcabove  facts.  They 
also  found  that  the  ''influencing''  of  voters  in  this  case  consisted  of 
bribing  them  to  vote  for  contestee,  but  none  of  the  testimony  relied  on 
to  establisli  bribery,  in  this  or  other  precincts,  is  quoted  or  described 
in  either  majority  oi*  minority  report,  except  that  it  is  generally 
described  in  the  minority  report  as  "'purely  hearsav."  There  were  13 
red  marked  tickets  voted  at  another  precinct  which  the  committee 
rejecU^d. 

In  two  counties,  25  or  30  paupers  voted  for  contestee  in  the  pre- 
cinc^ts  where  the  almshouses  were  situated.  Under  the  statutes  of  Cali- 
fornia the  residence  of  a  pauper  remained  in  theprecinctfrom  which  he 
came  to  the  almshouse.  These  voters  were  registered  as  residing  in 
the  almshouse;  but  under  the  law  this  could  not  be  their  residence,  and 
the  committee  held  that  they  could  not  be  presumed  without  evidence 
to  have  come  to  the  almshouse  from  the  precinct  in  which  it  was 
located. 

II.  Doc.  510 28 
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Tho  >*•(•! hkI  priM-inrt  nf  tin*  Forty -«*i«jflitli  sL<M»inhly  district  wft.s  not 
n'turiH'(l  arronliny  to  hiw,  hut  wjis  rouiitod  by  the  board  of  election 
roininissionf  r>.  thov  (liTuliii^  that  tin*  rrror  was  a  more  iri-egularity. 
T1h»  ovidonrr  takni  lirfori'  xhU  }K>anl  was  In^fore  the  conmiittce,  and 
was  roiisiiU'red  by  tbt»in  on  th*»  jrnnnid  that  it  was  not  objected  to. 
This,  with  (ith<»r  ovid»*iiro  not  Jn^fon*  tho  I Kxinl,  .showed  that  of  the 
throo  nivclofM's,  •'  No.  1/'  ■•  No.  2/* and  '*  No.  8/*  re<iuired  to  contain 
tht»  various  rh'rti(»n  pajxT-i  and  to  be  >itrn<-'d  bv  a  majority  of  thepre- 
rinrt  boa»*(L  "No.  1"  and  "No.  "j"  (tho  onlv  onos  required  to  be 
n»turn(*fl)  had  Imtu  >ijrn«'d  hy  th«»  full  lK)ard.  The  clerk  of  the  Ixmrd 
took  tin*  i'n\M»lojM's  to  hi«»  room  at  ni*rht  and  the  next  day'  returned 
"'N<i.  1."  proprrly  >itrn«'<l,  and  an  rnvehn)**  marked  *'  No.  8'-  and  not 
sijfn<'<l.  T hi>  was  rofusi'd.  and  In*  took  the  contents  of  the  secx)nd  of 
thcM'  ('nv(>lo|M's  out.  brokr  tin'  sral  of  "  No.  :i"  envelope,  put  them  in 
it,  an<l  >i»rn«Ml  hi>  own  nainr  to  it.  lie  then  attempted  to  g-et  other 
{)orsoii.-.  to  sit^n  thenameNof  the  re>t  of  the  lK)ard,  nut  failed.  The 
<*onnnitte<>  found  that  thes<»  cirrumstanees  showed  that  the  original 
<'nvelope  in  wliirh  thoeeond  paekajre  was  contained  had  btH?n  desti'oyed 
and  another  one  sulistituted  l)efore  the  first  offer  of  return  was  made. 
These  faets  showed  that  the  papers  had  been  fnuidulently  tamj^n^d 
with.  Other  evidenee.  wliieh  had  not  lieen  before  the  }K)ard,  showed 
that  this  eh'rk  Inul  afterwards  lioasted  of  tampering  with  the  jMipers, 
and  eomplained  of  n(»t  havinjr  received  tin*  money  agreed  to  be  paid 
him  for  it.     The  eonnnitlee  threw  out  the  whole  vote  of  the  precinct. 

There  was  also  jreneral  evideneeof  briber  v  in  the  Foilv-sixthasseniblv 
district  and  in  two  other  di>trict>.  esi)eciallv  bv  ajrents  and  members 
of  the  lirm  of  SpreckeU  brothers.  The  employees  of  the  Almaden 
Mining  Company  were  intimidated  by  their  employers,  being  <*arried 
to  the  polls  in  a  wagon  of  the  company,  stopp^nl  within  UK)  feet  of  the 
])olls,  and  givi*n  foMi'd  tick<'t>  and  told  to  "  vot<»  them  and  get  back  to 
their  woik."     Similar  methods  wert^  used  ])y  other  employers  of  lalH>r. 

The  niinoritv  of  the  i-onnnittee  lu'lii  that  the chargesof  intimiihition 
and  l)iilM'i"y  were  entiiely  dis])rovetl.  All  the  ollicers  and  employees 
of  the  companies  chargt'd  with  intimidation  were  called  as  witnesses 
and  denied  its  existence.  The  <ircumstances  claimed  to  show  intimi- 
dation were  fully  explained.  All  tiie  testimony  to  the  buying  of  votes 
wa.N  heai'say.  fre<juently  two  or  three  times  riMUoved.  All  the  sp4"»<*ific 
charges  of  indirect  l)ril>ery  were  fully  <'ontr.idicted  and  disproved. 
The  question  nf  tlh'  ])recinct  where  iln»  returns  were  irreguhirly 
enveloped  had  been  fully  pa>stMl  on  by  the  boai'd  of  election  c^)nunis- 
sioners,  and  they  ha<l  pro])erly  received  them.  The  ballots  scratched 
with  red  ink  or  pencil  weri'  not  recjuired  to  be  thrown  out  under  the 
statute,  iMit  merely  to  be  counted  as  if  not  scratcluKl.  The  precinct 
recounted  niiirht  Ix*  counted  ac<'ordin«^  to  tlu'  lecount  without  overcom- 
ing  <'onte>tee's  majoiity,  l>ut  the  minority  iield  that  the  fairness  of  the 
recount  was  not  sutlicientiv  shown.  Tin*  original  count  was  closelv 
watched  by  friends  of  conte>^tant,  and  the  attempt  to  show  that  it  w^as 
fi-audulent,  or  that  the  watcln'rs  for  contc'^tant  did  not  have  sufficient 
facilitit's,  was  unsucce»ful.  The  recount  did  not  take  place  until  the 
last  day  for  taking  rebuttal  testLm()ny,  when  there  was  no  opportunity 
to  ])roduce  evidiMict*  against  it.  The  sam(»  ballots  had  alreadj'  }>eeu 
recounted  in  a  local  (M>nt(»st,  with  no  reprcM-ntatives  of  the  parties  to 
this  <*onteNt  to  guard  against  fraud,  and  there  was  no  teistimony  to 
show  that  they  had  not  beiMi  tami)ered  with  at  this  or  some  other  time. 
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The  manner  of  the  ^'"scratching"  found,  as  described  in  the  testimony, 
showed  haste  and  the  work  of  a  single  individual.  Contestant  had 
endeavored  to  prove  the  vote  by  calling  the  voters,  but  could  onlv  find 
127  who  voted  for  him — 8  less  than  were  given  him  by  the  original 
count. 

The  minority  found  that  all  the  charges  of  fraud,  bribery,  and 
intimidation  on  the  part  of  friends  of  contestee  were  disproved  or  not 
sustained.  The  only  bribery  in  the  case  was  the  buying  of  some  70 
votes  by  contestant. 

When  this  case  was  called  up,  the  question  of  consideration  being 
raised,  the  House,  by  a  vote  of  115  to  102,  agreed  to  consider  the 
case.  A  motion  was  made  to  reconsider  this  vote.  On  a  motion  to 
lay  this  latter  motion  on  the  table  there  was  at  first  no  quorum  voting. 
After  a  number  of  votes  a  quorum  was  secured  and  the  motion  to 
table  was  passed.  Many  motions  were  made  and  voted  upon,  but  the 
House  finally  proceeded  to  other  business  and  this  case  was  never 
acted  upon. 

[Mobiey,  747-782.] 


43^)  DKiEST   OK    CX)NTESTED    ELECTION   CAHES. 


FIFTT-FIRST  G0N0EE88,  1889-1891. 

Cniiunltfri  on   Kh'CtUnun, 

Mr.   KowKi.L.  Illinois,  Mr.  C'omstook,  Minnesota, 

IIoi  K.  Toniiossee,  Crisp,  (leorgia. 

CooPKK,  Oliio,  O'Ferrall,  Virginia, 

HaitiKN,  Wisconsin,  Outhwaite,  Ohio, 

Lac'ky,  lowsi,  Maish,  Pennsylvania, 

DAiy.KLL.  l\»nnsylvrtnia,  Mck)re,  Texas 

BKK(iKN\  Now  Jersey,  Wii-soN,  Missouri, 

Mr.  (lUKKMiAixiK,  Mtissaehusetts. 

(1)  Chjiries  B.  Smith  rs,  rlanies  M.  Jaekson,  Wt^^t  Virtj/inia. 

(2)  (irortre  W.  Atkinson  r.v.  John  O.  Pendleton,  IIW  Vinjuiia. 
(M)  L.  V.  Koutlierston  /'x.  \V.  H.  C'ate,  ArhinMu, 

(4)  Sidnry  K.  Miuld  /'.v.  Barnes  Conipton,  MurylniuL 
(.^)  Frank  II.  Threet  /'.v.  Kiehard  II.  Clarke,  Aluhima. 
(♦'))  Fiaiicis  B.  Poscv  /'.v.  William  f".  Parrett,  Indiana, 
(7)  Ilcnrv  Bowcn  /.s.  John  A.  Buchanan,  Ylnjinhu 

(5)  Kdiuund  Waddill,  jr..  /\v.  (leor^e  I).  Wise,  Virginia. 
(!♦)  John  V.  MiDuliic  /'.v.  Louis  W.  Turpin,  AlafHima. 
(1(M  James  K.  Clialmrrs  /'.v.  , Fames  B.  ^lov^VLW^Mintiimlppi, 
(11)  John  M.  LaiiiTston  r.s.  K.  C.  Venable,    Vi7*(fini<(. 

(1*J)  Thomas  K.  MilltM"  rs.  William  Klliott,  South  Carolina, 

(1:5)  Kied  S.  (loodrich  /'.v.  Robert  Bulloek,  Florida, 

(14)  James  II.  M((iiiinis  rs.  John  D.  Alderson,  IIW  Vinjinin, 

(1.^)  Jolm  M.  Clayton  /'x.  Clifton  R.  Breekinridtre,  vI/*Xy//?wm. 

(h'>)  Ileniy  Kerna^rhan  /'x.  Charles  K.  Hooker,  jfit<xiHHippi, 

(17)  James  Hill  r.s.  4\  ('.  CatX'hinj^s,  Mit<i<i^ssif>pi. 

(I)  Smith   /'x.  Jackson. 

Irr^ [I'diir'tfits  imd  !/lr<fid  rot*s.  Mifjffrift/  rritort  for  vnntiMant; 
hinntr'ttii  r* fn'rt  fnr  (■nnt,str<-.      (^(tntt HUnit  (jirt n  tlw  st^at. 

Majority  report  by  Mr.  Dalzell;  minority  report  by  Mr.  Crisp. 

The  issues  in  this  lase  are  of  three  sorts:  (I)  Whleh  eandidatt>  was 
(4(H'te(i  on  the  face  of  the  returns  and  oui^ht  to  have  received  the  cer- 
titieate:  (2)  certain  ])i"ecincts  which  contestee  soutjfht  to  have  thrown 
out  foi"  iire<rularities,  and  (^5)  ille<^^al  votes,  chart'ed  by  both  sides. 

Contestant  claimed  to  have  a  maioi'itv  of  Vl  votes  on  the  face  of  the 
returns  as  mad(^  to  tlir  j^'overnor.  Tin*  n^turns.  as  c(mnt(»d  by  the  gov- 
ernor, showed  a  majority  of  ^>  votivs  foi- contestee,  and  contestee  claimed 
that  this  count  was  correit.  The  counties  whose  returns  were  in  issue 
were  Ritchie,  (alhoun,  and  Pheasants.  In  Ritchie  Couutv  the  countv 
court  made  two  returns,  the  second  based  on  a  recount  made  at  the 
instance  of  contestee  under  the  SUite  law  providing  for  a  recount  on 
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the  domaiid  of  any  candidate.  It  showed  a  gain  of  3  votes  for  con- 
testant. The  county  court  of  Calhoun  County  also  made  two  returns, 
the  second,  showing  a  gain  of  2  votes  for  contestant,  made  to  correct  a 
clerical  error  in  the  first.  The  governor  counted  the  first  returns  from 
these  two  counties  and  ignored  the  second.  This  action  was  sustained 
by  contestee  on  the  ground  that  the  county  court,  after  the  adjourn- 
ment of  the  special  session  at  which  it  was  required  to  canvass  the 
result  of  the  election,  "w^^  functus  qffi<i{o  and  had  no  power  to  recon- 
vene for  any  purpose  connected  with  the  election.  This  point  was 
overruled  })y  the  committee.  The  law  providing  for  a  recount  on  the 
demand  of  anv  candidate  could  not  be  construed  to  require  that  the 
demand  should  be  made  on  the  day  of  the  first  count.  It  would  not 
in  the  nature  of  things  be  made  until  the  first  count  was  finished,  and 
to  icHjuiro  that  it  ))e  made  on  the  day  of  that  first  count  would  be  to 
recjuire  a  candidate  to  be  present  at  the  same  time,  in  person  or  by 
proxy,  in  every  county  in  the  district.  Similarly  as  to  the  correction 
of  a  cltM-ical  error:  the  power  is  inherent  in  every  body  charged  with 
the  ascertainment  of  the  result  of  an  election  to  ccjrrect  an  error  when 
discovered  and  make  its  conclusions  conform  to  the  facts.  Moreover, 
as  is  shown  in  the  discussion  of  the  next  issue,  the  county  court  in 
West  Virginia,  in  its  jurisdiction  in  regard  to  elections,  is  more  than 
a  mere  returning  }K)ard. 

Th(»  returns  from  Pleasants  County  showed  for  Smith  six  hundred 
and  ninety-seven  votes  and  for  Jackson  eight  hundred  and  twe.  The 
law  required  the  number  of  votes  to  be  set  forth  ''in  words  at  length." 
The  governor  in  a  s|x»cial  proclamation  quoted  from  cases  in  which 
the  words  "  f/tov/i^'^  and  '' /ru7i(P^  had  teen  construed  to  mean  "thou- 
sand", and  '*  hundred,"  and  concluded  that  it  would  be ''more  in 
consonance  with  adjudged  ciuses"  to  add  the  letters  "Ive"  to  the  "twe" 
of  the  return  than  to  change  the  "e"  to  "o."  Counting  the  vote  as 
eight  hundred  and  twe/w  and  counting  the  first  and  not  the  second 
retuins  from  liit(*hie  and  Calhoun  counties,  gave  contestee  a  maiority 
of  '^  votes,  and  the  governor  issued  the  certificate  to  him. 

The  conmiitt(»e  held  iliat  the  governor  must  have  known  that  the 
word  intended  was  "two.""  The  fact  that  the  law  required  the 
return  to  be  "in  words  (ft  length^  added  to  the  fact  that  "twe" 
was  an  unheard  of  a])breviation  for  twelve  or  an}'  other  numl>er, 
made  no  other  conclusion  possible;  but  if  there  really  was  any 
dou})t,  tli(»  governor  should  have  obtained  evidence  to  explain  the 
ambiguity,  or,  failing  in  that,  should  have  struck  out  the  word  as 
meaningless  and  counU^d  the  vott»  as  8(M).  The  evidence  before  the 
c()nnnitt(»e  showed  that  the  vote  was  in  fact  80:^,  and  the  governor 
could  and  sh(»ul(l  have  procured  the  same  evidence.  The  evidence  wtts 
a  copy,  cert i Hod  by  the  c^lerk  of  the  county  court,  of  the  duplicate 
return  on  tile  in  his  oflice.  It  was  claimed  on  behalf  of  the  contestee 
that  this  duplicate  return  was  a  record  which  the  county  court  had  no 
power  to  make.  A  recent  decision  of  the  supreme  court  of  West  Vir- 
ginia was  claimed  to  have  established  this  point,  Imt  the  point  in  ques- 
tion the  committee  found  to  be  stated  as  a  mere  (Jkium^  and  on  close 
examination,  not  to  be  applicable  to  the  issues  of  this  case.  The 
county  court  was  required  to  make  out  "separate  certific*ates "  of  the 
result,  one  of  which  was  to  be  forwarded  to  the  secretary  of  state.  As 
no  provision  was  made  for  the  other,  it  was  presumably  to  be  kept  by 
the  clerk  of  the  court  with  his  other  records.  The  countv  court,  in 
dealing  with  election  matters,  was  the  same  body  as  in  other  matters. 


I:  !t  .'.  1-.  .1-    .  i!::.-  :  .j.t.^t.  . .  :i  ::;.r»-  n-tiinjin^  )K«i*d.and_^»/«r/'/A 

'  ■'  '■  .'.J.-  !  ;T-  ..'■•k  .'.  I-  •■::.jli  !♦-.;.  :i  wviilii  n«»t  nave  l»e€'n  roquii'txl 
?•■  '•■!■•  '•  '•!  -^  ■■  —  --'■!.."  !"r  :i  iij»r«-  rt'luminp"  ^Kiard  can  havt' 
?•!.:   • -••    r.'-      •■:   '.  '•  .     Ki.itii.r.  it  wa-  <*h«iwii  to  W  the  uniform 

•  •'r:-T' •..:;..;  |.  .T  ■?  t;..  .-.^w  ..f  i****-  i-vi-r  ^im-o  it>  |>as.s:iye,  bv  all 
"tti"  •■.  -  :.-r.  :•.;?..  :■•  a  i::  It-  •  \'-  i;ii*'ii.  thai  ihf*  v-iiuiilv  rourti!  should 
k' 'j-  !•'■::- ■■:   t:  •  :?    j'' ■■«*.-. ::j,._'^  ifj  rt'ir^ml  to  I'ltvtion*^.  and  that  tht> 

•  i'.|ii"'  I?'  ■'  !*i;".':>T.  -  !...?  :..:■:':!•..•  X*.  '•**■  nthtTwiM*  disjxjsed  of  should 
^'    :•  t  t'fi.  .  ••.  ir..  .  .■  :1.  :i-  x  \Kiyx  ..r  mut  ri-«-nrd:  and  on  j»'C'nt*ral  i>rin- 

•  ij.l.-:if:\  ■i...j\  A:t!i  j»<i\\.  :*  !:k»'  tlii»'»r-  wf  the  inuinty  rourt  in  tVest 
\  if  J  nil    !'.'."T   i!:i\'   "t:  •   jhi'.«.  »■  t"  iiiaki-  -^uj-h  I'iM-onl  ;is  will  |)ori>elu- 

;iti-  :iii  :  ;:.;ir^«-  .i".  .liin' 'l--  if*  .•■■_''it  il!i:il«-  :ii-linn.'" 

i  f.riT.  -!;i'ir  •».!ti_f  tj;!.-  -ii"\\M  ?«•  Iiavf  :i  majority  of  12  votes  on  the 
!:i«-4.  ..J  tf.«-  !•  iiuii-.  Tin  ••i;:.l«ii  •»!'  i«r«»i»f  shifted  in  the  contestot?  to 
-li'iw  t'.nr  !i.  i:i.i  ri.»i\.  i  :i  ii.:tii'i'it\  «»f  tlu*  vt»t4'>  ai^tually  i*ast  hy 
i,i;:jiitii  ■:  \'»i4i-.     Thi-  |j.-   -.lUir'm   j,,  ,|,,  hy  a^kin^r  that  tho  votes  of 

•  ■■•J  111  |i'«  •  ill'!-  '••■  iii'  -ii-.l  !"'«i"  iiifiiniwilitir^.  and  !»y  rhai'gos  nf  illojT'il 

\  Mil  '  •  ;>«J    t»»?"  '■•  i|iT«-?  lilt. 

'I  hii»  |>i-«irMt*  \\i  !•  an:t«k«'i  lii'iau*'!'  ilif  rtTtitiaito  of  the  oath  on 
tfi»-  I'Tinri-  \\:i-  iiilnriii.-il.  In  mih-  cmm-  tin*  oath  w:u'  adniinistorod  by 
;t  «-'ti!inii--i'Mpr.  :inil  in  :iii«»l  ln-i"  ''X  :i  iii^ti»'i*  «»f  tlu*  |x*aci\  who  noirlivti^d 
In  -u'»-rii*M-  tlnir  fiiii.i;il  till*-  ;it"t«'r  tfn'ir  ii:iinos.  In  tho  other  nw* 
tin-  tiii«i  jiii'j'-  -iLMnd  tip-  c>:iili.  iiiM  in  the  printed  hlank  eertifvinir 
\i}  \\if  ;Mlniini-rr-;iTii«n  "it  Tin-  t.:iili  nnt-  nt  the  n:ime<  was  siifned  in  the 
wynw"  i»l:ii<-.  -.,  ihrit  t  Iji- ti-ri  iiir:it«'  (iFilv  >howed  on  its  faeo  that  the 
omiIi  W.I-  iiliiiini-tiii  i!  !•>  iwnot"  iln-  tliPM'  jud*fes  who  sijjned  the  oath. 
'ill*-  i-n?iinMlt»«-  ImI-1  tli:il  rln'-«-  inlnnujiliti^''^  were  not  fatal  to  tli«' 
111  Mill-.  :i"  "\«n  ii  iIm-  «»:iiii  Wi-j-i-  'ii'ld  to  he  jusutlieiently  proved,  tlu' 
«»llii»i-  w '■]•*•  :il  Nm-i  «.lii.ir- '/'  /'/•/".  I>iit  it  was  elaiuKHl  that  the  jren- 
j-imI  ii;I«'  riHii'l  lu'i  III-  ajmljiMl  in  W'r^T  \'ir<ifinisi,  heejiuse  the  conuni^- 
-iorii-r^  «.1'  iIm-  i'(iiini\  •••nri  wrii-  t'«»i"!»i«Mi'n  to  count  anv  ivturn  on 
v.hirfj  till'  i:ikin;j  «.i"  iiif(i:itli  iliii  ni>i  jn-MjMTly  ap])ear  until  they  had 
-:iii-li''i  I  In'm-t-K*-  ')}  nthi'i- «'\  iil'-ncf  that  it  wa*^  in  faet  taken.  The 
• '.frihiiti'f  |n«-uiih'd  liial  lli«\  had  -ati-tiiMl  theins<dves  of  the  faet  in 
ji-'jai'l  l'»  iIm-<-  j»i"i'riri'-l  -  In  fdii-  i'lMintinLT  ihem. 

A nntlii-r  jjfiiiihi  ua-  ;itla«U«i|  mi  ili4'  t^Toimd  that  no  returns  had 
Imi-ii  niM'ii-.  IIm-  i-i'i't  itiratf  of  tin'  \n|r  made  hy  the  preeim*t  o  Hirers 
Miiiiiir-I  ijn-  \(it«-  \ttv  Krpi'i'-rntat  iv«'  in  ( 'mi^^'ress.  hut  the  tally  sheet 
-lir.\M-.|  ill!  \(»ti-.  ;in(l  a  i-i-ronnt  <»1'  tlir  l)all<»ts  l)V  the  <*ountv  court,  at 
tin-  in-l:in<'«'  <t\'  runlr«.|i'«-.  ^Ii(>w«'d  llir  ^ainr  result  as  shown  })V  the 
lall\    -ln'«-t. 

Two  |n«(init-.  ^\^•y^'  allaiki-d  on  llir  cliai't^i'  that  the  Imllot  }m)x  had 
l)«iii  Irfi  iin*-«'al«''i  in  iln'm^lodv  of  onlv  one  judi»"e.  In  one  ease  the 
I  >i-ni'M-i:ili«-  JMd;jr  lind  hrrn  a-l«'«'|>  f«»f  a  >linrl  time.  A  Denioeratie 
nn(-i'l«'i-  look  his  phirr  while  he  wa>i  asleep,  and  the  hox  was  in  th(» 
ru -Inrlv  iif  the  otlici"  t u o.  In  anotln-r  «'aM'  the  hox  had  Ikh^u  for  a  few 
inoin«-ni-  in  Hn-  |H)^-^e--i(in^)f  one  of  tin'  judL''<'?^»  with  a  seal  over  the 
ajM'i-iiir«'.  ImiI   the  ^lidiiiL^  lid  not  .s«)  fa>letH'(|  ])nt  that  he  niii>cht  have 

•  ml  inio  the  box  wilh')nl  lu'eakint:'  the  ^eal.  l)tiriiiij  the  count  the 
fillie«-i-  -tojjpe.j  :i  -hoii  liiiie  to  re>t  and  the  Kepuhliean  judg'es  went 
onl  f<»i'  a  few  ininiile>.  lea\  ini:-  tin*  hox  unsealed  in  the  eustocly  of  the 
1  )i'nioerarh'  judue  and  two  UepnMiian  clrfks.  When  they  returntHl 
ihev  found  llial  the  I  )enio(ratic  jiidu*'  had  also  tronc*  out,  leaving*  the 
Im»\  wilh  {hi*  eleik^.  In  neilln-iof  the^e  prt'cincts  was  there  any  evi- 
di'rn-e  of  fi'and  not'  an\  eiieini;.-!:!!'  i  -  <mI(  iilated  to  arouse  suspicion. 


/^ 
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The  other  precincts  were  attacked  because  the  election  was  not  held 
in  the  places  established  by  law.  In  each  case  it  aflSrmatively  appeared 
that  the  place  of  holding  the  election  was  generally  understood,  and 
that  no  one  had  l)een  prevented  from  voting  by  the  change. 

None  of  these  informalities  being  sufficient  to  throw  out  the  pre- 
cincts attacked,  the  only  question  remaining  was  whether  the  contestee 
had  shown  enough  illegal  votes  cast  for  contestant  in  excess  of  those 
shown  to  have  been  cast  for  himself  to  overcome  the  contestant's 
majority  of  12  votes.  This  wjis  the  only  point  on  which  the  major- 
ity and  minority  differed  as  to  the  count  of  the  votes  which  should  be 
made  by  the  committ(»e  in  judging  the  merits  of  the  case.  The  minor- 
ity agreed  with  the  majority  in  regard  to  all  the  technical  points  on 
which  it  was  sought  to  throw  out  precincts — indeed,  these  pomts  were 
not  seriously  pressed  l)v  the  contestee  before  the  connnittee — and  on 
the  question  of  the  rulings  of  the  governor,  by  which  the  certificate 
was  given  to  the  contestee,  the  minorit\%  while  sustaining  the  legality 
of  the  governor's  acts,  agreed  that  the  evidence  in  the  record  in  this 
case,  none  of  which  was  before  the  governor,  showed  that  the  actual 
vote  in  each  case  was  as  claimed  b\'  contestant. 

The  issue  being  reduc<*d  to  individual  illegal  votes,  the  committee 
report  laid  down  various  propositions  of  law*  in  regard  to  residence, 
paupers,  persons  of  unsound  mind,  and  minors,  and  the  evidence  by 
which  votes  could  })e  shown  to  be  illegal  on  these  grounds.  The  minor- 
ity in  general  agreed  to  these  propositions,  ])ut  in  applying  them  to  the 
evidence  in  regard  to  illegal  votes  there  were  serious  ditferences. 

Contestant  charged  102  illegal  votes  against  contestee  and  contestee 
127  against  contestant.  Of  the  102  charged  t>y  contestant  the  com- 
mitte(»  found  that  the  charges  were  establLshed  in  47  cases,  the  minority 
that  they  were  establishecl  in  31  cases.  Of  the  127  votes  charged  by 
contestee  the  committee^  found  that  the  charges  were  established  in  19 
cases,  the  minority  that  thev  were  conclusivelv  e.stablished  in  6f>  cases 
and  less  clearly  established  in  21  others.  Eliminating  these  votes 
according  to  th(^  statement  of  the  committee  would  increase  the  major- 
ity of  the  contestant  to  31^;  according  to  the  statement  of  the  majority 
it  would  give  the  contestee  a  majority  of  23. 

The  case  was  de})at<Hl  for  several  days.  The  resolutions  presented 
by  the  committee  were  passed  by  a  vote  of  166  to  0  (many  members 
not  voting),  and  Mr.  Smith  was  sworn  in.  It  was  in  connection  with 
this  case  that  the  i)arliamentarv  ruling  of  ''counting  a  quorum"  was 
made  for  the  first  time.  When  the  case  was  called  up  the  question  of 
consideration  was  laised  against  it.  The  question  being  put,  there 
appeared  ayes  KU,  noes  2,  less  than  a  quorum  voting.  The  Speaker 
announced  the  names  of  a  large  immber  of  members  ^vho  were  present, 
hut  had  not  voted,  counted  them  a.s  part  of  a  quorum  pf'ese?it,  and  ruled 
that  the  jf/zv-sv/zrv  of  a  iiuoi'um  was  sufficient.  TheTlouse  was  at  the 
time  without  rul(»s,  and  the  ruling  was  made  under  general  parlia- 
mentjir}'  law.  The  ruling  naturally  excited  prolonged  discussion,  and 
most  of  the  time  intervening  between  the  calling  up  of  the  election 
case  and  its  final  disposition  was  taken  up  with  the  aiscussion  of  this 
parliamentaiy  (iuestion.  On  the  final  vote,  it  will  be  noticed,  just  a 
quorum  voted. 

[KowelL  i)-^i.\ 


*  Noted  under  the  pn)|Kjr  hoading«  in  Part  11, 
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(2)  Atkins4)N  /'x.  Pkndleton. 

Fm^hI  and  tllffffil  nft^M,  Majf^rHij  ri-jyttrt  fiir  rfmU«tant;  minority 
ri pitri  fnr  tu»ht*xt**,      i'nht*}<iiint  ijlren  the  Mtxit. 

Majority  n»ix)rt  by  Mr.  Rowdl;  minority  report  by  Mr.  O'Fermll. 

On  th<»  fjur  of  tlio  roturns  jis  at  fii-st  made  i^ontostant  had  a  majority' 
of  7  votos,  but  a  nM-ount  of  th<»  vot^^s  showod  in  two  precinctw  in  Wet- 
7aA  County  a  chantfe  of  2<»  votos  in  favor  of  contestee,  giving  him  a 
majority  of  ll»  vott^*^.  Contestant  claimed  that  the  liallottiof  the4Ae  two 
pre<'inets  had  been  frau(Uilently  tami)ercKl  with  {>cnding  the  rci!ount,and 
that  th<»  orijrinal  count  correctly  reprejsented  the  votes  as  cast  by  the 
vot<»i*s. 

The  committtM*  found  this  claim  to  be  sustained  by  the  evidence. 
Th(»  rcc(»unt  of  the  various  ])re<'incts  in  this  <'ounty  had  busted  a  num- 
ber of  (lays.  After  the  packa*re  in  which  the  luillots  were  was  opened 
on  the  lirst  day  it  was  not  afteiwards  si^iknl,  but  wits  kept  in  the  safe 
in  the  i  Icrk's  ollice.  The  combination  to  this  sjife  was  known  to  a 
larjifc  number  (»f  persons  havinjr  a<'cess  to  the  office,  and  bottles  of  l)eer 
wen*  kept  in  it  for  the  convenience  of  thesi*  iK»rsons.  When  all  the 
precincts  in  the  <Mmiity  except  these  two  had  wen  recounted  the  pre- 
sidin*^  judj^e  ask<'d  that  the  court  adjourn  for  a  few  days  on  a(*countof 
a  tehMrram  which  he  had  rec<Mved  savin»r  that  his  wife  was  sick.  His 
wif<'  was  not  sick;  the  teh^tri'jmi  was  not  sent  t)y  the  ])erson  whose 
name  was  sIj^^iumI  to  it,  and  th(»  ju(i<re  afterwards  U^stilied  that  he  had 
known  these  fa<ts  at  the  tim<\  WIhmi  the<'ourt  reconvened  these  two 
precincts  wen'  recounted,  and  24  Kepu}>lican  tickets  (in  addition  to 
those  so  counted  by  the  ])recin<-t  oflie<»rs)  were  fcmnd  to  have  the  name 
of  contestant  scnit<*hed  otV  in  h'ad  ])eiu'il  and  2  to  have  the  name  of 
<'ontestee  written  in.  The  testimony  was  (*ontlicting  as  to  whether 
these  marks  were  slrikin«riy  <listinct  or  apparently  made  l)y(me  i>erson 
witli  one  peneil  or  not.  The  otiicers  of  election  all  testitied  that  thev 
did  n(»t  believe  it  was  ])os>il)le  for  so  hiVirv  a  numlxM' of  '"\scratched  ' 
l>allols  to  ha\r  rs<*:ip('(l  tlieir  attention. 

After  the  result  (}{'  the  lecount  had  become  known,  one  Lee  Snod- 
t^^ia^s.  tile  de])uty  rlerk  in  whose  iu>tody  the  ballots  had  J >een, entered 
into  netrotiatioii>  with  the  lvi>publi(  an  committ<*e,  offering  for  lfi^,(.HK) 
i-ash  lo  tell  all  he  knew  about  the  scratching;  of  tin*  Indlots. and  to  fur- 
nish evidence  of  the  tiiitli  of  the  statement  he  slamid  make.  The 
ne<r<)ii;ili(>ns  fell  throii<rh.  and  Siiodt»i-ass  then  testitied  that  he  knew 
notliin^^  at  all  al>out  the  M'latchinir  of  the  ballots,  and  that  he  had 
intended  to  de<-eive  the  Uepublirati  connnittee  into  paying  him  for 
tellinji"  what  he  knew,  under  the  inipres>ion  that  he  did  know  some- 
thinii'.  There  wa^  also  eviih'nce  that  one  (1  rail  had  ])een  in  the  safe 
while  intoxicat«Ml. 

The  committee  held  that  the  suspicious  adjournment  of  the  court 
and  the  fa«t  that  the  ballot^  had  been  left  unsealed  in  an  exposed 
place  and  in  the  cn>tody  <d'  a  man  of  the  character  of  Snodgniss  was 
sutlicient  todi'stroy  the  validity  of  the  recount.  Kven  if  the  evidence 
was  insuilicii'iit  positively  to  establish  the  crime  or  identify  the  crim- 
inals, it  was  certairdy  sullicient  to  destroy  all  <-ertainty  that  the  hil- 
lots  were  the  same  and  in  the  same  condition  as  those  originally 
counted.  Without  such  certainty  no  recount  can  ho  received  to  change 
the  n*sult  of  the  ori<jfinal  count. 

The   minority  were  of   the   opinion   that    the   circumstances  of  the 


FIFTY -FIRST   CONGRESS.  441 

first  count  in  the^e  two  precincts  were  such  as  to  make  it  very  prob- 
able that  mistakes  such  as  those  indicated  by  the  recount  should  have 
been  made.  Of  course,  the  election  officers  believed  that  their  count 
was  correct  and  would  naturally  testify  to  it.  But  the  election  officers 
were  mostly  old  men,  unaccustomed  to  such  work,  and  with  poor  eye- 
sight. The  count  had  ])een  long  and  tedious,  lasting  more  than  two 
da^'s  and  nights,  and  the  light  at  night  had  not  always  })een  sufficient. 
The  evidence  by  which  it  was  sought  to  show  that  fraud  had  been  com- 
mitted by  or  with  the  connivance  of  the  presiding  judge  and  the  deputv 
clerk  was  insufficient  for  that  purpose.  The  conduct  of  the  deputy  clerk 
was  reprehensible,  but  it  did  not  take  place  until  some  time  after  the 
recount.  A  recount  could  not  be  impeached  on  the  ground  of  fraud 
by  evidence  that  one  of  the  officers  connected  with  it  nad  been  guilty 
of  censurable  conduct  some  time  afterwards. 

According  to  the  finding  of  the  committee  on  this  question,  the  con- 
testant was  elected,  on  the  face  of  the  returns,  by  a  majoritv  of  7 
votes,  and  the  burden  of  proof  was  on  the  contestee.  According  to 
the  minority,  the  burden  of  proof  remained  with  the  contestant. 

A  large  num})er  of  illegal  votes  was  charged  by  lx)th  sides.  Part  of 
these  were  votes  cast  in  precincts  claimed  not  to  have  been  legally 
organized,  or  w  here  boundary  lines  were  doubtful.  In  all  these  cases 
the  voters  voted  just  as  they  had  been  in  the  habit  of  doing  for  years, 
and  there  wiis  no  claim  of  fraud  or  harm.  The  majority  and  minority 
agreed  in  counting  all  these  votes  without  inquiring  into  the  technic4il 
questions  raised.  Eliminating  these  votes,  there  remained  178  indi- 
vidual ill(»gal  votes  charged  by  contestant  agiiinst  contestee,  and  102 
charg(»d  by  contestee  against  contesbint.  The  charges  were  of  the 
same  character  as  those  in  the  previous  case  of  Smith  7'^.  Jackson,  and 
the  iul<»s  of  law  laid  down  by  the  conunitt^e  in  that  case  were  accepted 
by  both  sides  in  this,  except  that  the  minority  were  of  the  opinion 
that  g(»neral  proof  that  a  man  was  a  Republican  or  Democrat,  without 
proof  indicating  his  political  preferences  at  the  time  of  this  particular 
election,  wjis  not  sutfacient  to  show  how  he  voted,  because  of  the  large 
number  of  changes  in  political  views  that  had  taken  place  since  the 
previous  election. 

Of  the  17s  votes  charged  by  contest^mt,  the  majority  found  the 
charges  sust4iiiH»d  in  7s  cases,  the  minoritv  in  2S.  Of  the  102  vot(\s 
chargi'd  by  contestee,  the  ihajority  found  the  charges  sustained  in 
8f>  cases,  the  minoritv  in  54.  The  minoritv  also  presented  a  stiitement 
showing  tliat  under  their  statement  of  the  individual  votes  the  charges 
as  to  Wetzel  County  could  h(»  admitted  without  changing  the  result. 
The  findings  of  the  committee  would  give  contestant  a  majority  of  4t^ 
those  of  the  minority  would  give  contestee  a  majoritv  of  85. 

The  case  was  debated  for  st^veral  days,  and  the  resolutions  presented 
by  the  coinniitt<^e  were  adopted  by  a  vot<»  of  1<)2  to  0  (the  Speaker 
announcing  the  names  of  72  ineml)ers  present  and  not  voting),  and  Mr. 
Atkinson  was  sworn  in. 

[Rowell,  43-74.) 

(:^)  F?:atiikkst()n  /'.v.  Cate. 

(Jonsj>!r((ry^  fmud^  rffJtncr^  uml  iiit!ini(htfioti,  Mtijin'tfy  report  for 
Cffnfr.sfiint ;  inhinrUif  ivj^fii  fnr  confi.\^to.\      Contestant  <jive7i  the  seat. 

Majority  report  by  Mr.  Ilouk;  minority  report  by  Mr.  Outhwaite. 
Contestant  char<]fed  that  the  election  of  contestee  was  obtained  })v 
the  carrying  out  of  a  frau(lul(»nt  conspiracy  iu  Cvvltewdv'Ax  Vl^wwVs  vnxA 
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by  fraud  in  cHTtain  procim-ts  In  othor  I'ouiitios.  Contostee  I'eoeived  a 
niajnriiy  of  lJi4*J  votes  on  tho  fa<'o  of  the  returns  as  certified  to  the 
*i:«»vernor.  'VUU  uiujorily  would  Ix*  partly  overeoiiie  bv  eountiiig*  the 
retiirn>  of  rrrtain  ])recinrts  whii'h  the  county  clerks  refu8ed  to  certify 
to  till' ijfovernor  on  aerount  of  irn»ifularities.  The  reinninder  of  the 
majority  tht'  coininittee  found  to  lie  overcome  and  a  majority  shown 
for  ronte>tant  by  rejertin^  the  returns  of  (-ertttin  pi*eci nets  where  fraud 
was  prove*  1  and  count in^^  only  such  votes  as  were  pn)ved  tt/nmftr.  As 
the  majority  thus  shown  for  contestant  is  only  St>  votes,  any  piXH'inct  in 
whirh  the  <han^'-e  made  is  <rroatt»r  than  s\\  votes  may  l>c  con^^idered  a 
<lr«'i>i\c  issue,  and  it  is  acrordinji^ly  necessjiry  to  examine  each  precinct 
in  detail,  statinjx  thi' nunilier  of  votes  ehant^ed  in  eiu'h  ca^e.  Taking 
the  ehar^es  bv  <'ounties: 

( 'rUf*  ///A  //  ( 'tnintih-  In  this  count  v  a  <ren(*ral  conspiracy  was  charged 
and  li'stimony  also  oll'ered  to  show  the  manner  of  carrying  out  the  con- 
spirarv  in  certain  s|)ecilied  precincts. 

In  >npport  of  the  general  charge  of  ('onspiracy  the  evidence  (as  stated 
in  the  majority  report)  showed  the  following  facts:  Prior  to  »Iuly, 
Is.ss.  the  <M>untv  clerk  and  one  other  countv  officer  had  l>een  indicted 
foi-  ^lruldvenncs>^.  ])rol>ably  under  the  statute  providing  for  the  removal 
of  otlicials  >hown  t(»  be  drunkards.  The  cilscs  were  set  to  Ih>  tried  on 
Julv  12,  Is^s.  On  the  morninir  of  that  dav  a  ImxIv  of  Km)  men. armed 
witli  Winche^tei-  ritles.  appeared  at  thi^  county  seat,  t<K)k  forcible  pos- 
sc»ion  of  all  the  county  otiicers.  except  the  sheriff  (who  was  himstdf 
one  of  the  armed  band),  and  forced  them  to  goacix)ssthe  river  to  Mem- 
phis, outsi<le  the  Stat(\  threatening  them  with  death  if  they  attempted 
to  reiuiii.  The  ejected  ollicials  protested  that  if  there  were  any  charges 
airain>^t  lliem  thev  were  willintr  to  stand  trial  for  them,  but  tliev  wen* 
toM  thai  'Mills  is  a  white  man's  <-ountry,"  an<l  that  the  jwople  wen* 
tired  f)f  ••  iie^ro  domination."  There*  were  no  indictment;;^  against  any 
of  tiie  ollirris  except  file  tw<»  mentioned  above,  and  no  charges  except 
a  siisnjrion  Ihal  tiiev  wei"e  tiic  authors  of  <'ertain  anonvmous  letters 
sent  to  neoio«'>  and  ]>urj)orting  to  have  been  written  by  white  Deujo- 
cra!>.  This  charLi'i'  wa>  denied,  and  no  attempt  was  made  to  prove  it. 
Tiie  contest e(^  \va>  pre>enl  while  these  events  W(»re  taking  plact*,  and 
hi>  att<)riH  y.  as  well  as  the  ])ersons  afterwards  ai)pointed  to  till  the 
])lace  of  ilie  removed  otllciaN.  w<M'e  memlMM's  of  the  armed  body. 

The  otiiceis  deposeil  Wei  call  lvei)ublicans,  and  th<»  testimony  showed 
tlial  the  «()unty  was  strongly  Hej>ublican  at  all  times,  and  especially 
so  in  the  yeai'  I><^>.  on  account  of  large  defections  from  the  Demo- 
cratic ])arl\  to  the  ••Wheel  "  oi-  Farmers'  Alliance,  of  which  the  con- 
ti'stant  in  this  <:isr  was  State  j)resident.  I)enu)crats,  mem})ers  of  the 
mob  wnich  iiad  eje«-ted  the  I'cgular  ollicers,  wei'e  ap}>ointed  in  their 
place>.  an<i  innnediat«'ly  began  making  plans  to  retam  iM)ssi*ssion  of 
the  ollices  for  themselves  oi"  their  party,  (ireat  efforts  were  made  to 
picM-nt  thr  lir])nblicans  fiom  nominating  a  county  ticket,  and  then 
to  ])re\«'nt  tln'  candidati'S  from  accepting  the  nominations.  Failing  in 
both  of  th«s«'.  th^eat«^  were  made  that  the  eU*ction  would  be  carried  bv 
them  al  all  hazard-. 

rn<lerthe  laws  of  Arkansas  the  el(»ction  judgi's  w(*re  to  Ik*  appointed 
bv  the  count  v  judue  at  the»lulv  term,  and  l)oth  ])arties  were  to  l.)e  n»p- 
n\stMited  on  each  election  board.  The  countv  clerk  created  the  countv 
canvassiniif  iMuinl.  and  cert i tied  the  returns  to  the  governor.  The 
county  court  procured  ballot  hoxes  and  jxjII   books,  and  the  sheriff 
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delivered  them  to  the  election  officers.  The  Democrats,  having  obtained 
forcible  possession  of  these  three  officas,  had  obtained  substantial  con- 
trol of  all  the  election  machinery  of  the  county.  The  Republican 
county  judge  had,  previous  to  his  removal,  appointed  all  the  election 
judges  in  the  county,  giving  both  parties  representation  as  required 
by  the  law.  The  new  county  judge  revoked  all  these  appointments, 
and  appointed  boards  composed  entirely  of  Democrats.  The  county 
court  neglected  to  procure  ballot  boxes  or  poll  books,  and  the  sheriff 
did  not  in  all  cases  deliver  poll  lK)oks  to  the  ele(^tion  officers.  He  did 
procure  and  deliver  ballot  boxes  (one  of  which  was  in  evidence  in  the 
case  and  exhibited  in  the  House)  providc^d  with  a  double  slot,  so 
arranged  that  a  ticket  could  apparently  be  deposited  in  the  box  bv  the 
judge,  but  in  reality  might  enter  the  box  or  not,  according  to  the  choice 
of  tne  judge.  The  new  judges  of  election  appointed  failed  to  serve  in 
two  or  three  strong  Republican  precincts,  and  no  election  was  held  in 
them.  When  the  returns  were  made  the  county  clerk  refused  to  cer- 
tif}^  7  of  them  to  the  governor  on  account  of  irregularities  in  the  poll 
books,  in  spit«  of  the  fact  that  the  statute  required  the  county  can- 
vasser to  count  and  the  county  clerk  to  certify  all  returns  received, 
without  reference  to  any  irregularities.  These  circ^umstances  the 
committee  found  to  be  conclusive  of  the  existence  of  a  conspiracy  to 
carry  the  election  b}'  f  mudulent  means. 

Coming  to  the  particular  precincts,  the  committee  first  counted  the 
returns  of  the  precincts  not  certified  by  the  county  clerk  (excluding 
Scanlan  precinct,  to  [)e  hereafter  mentioned).  These  precincts  gave 
contestant  a  majority  of  581  votes,  and  deducting  that  numtier  from 
contestee's  returned  majoritv  of  1,342  vote«,  would  leave  him  a  major- 
ity of  811. 

In  Scanlan  precinct  the  returns  showed  61  votes  for  contestee  and 
only  2  for  contestant.  The  testimony  showed  that  the  usual  Repub- 
lican vot(»  for  the  precinct  was  112  or  113,  the  Democnitic  vote  S  or 
!),  excei)t  in  some  county  elections,  when  it  was  sometimes  as  high 
as  25.  A  witness  testified  that  some  Republicans  were  afraid  to 
vote,  but  he  saw  a  large  nuni})er  vote  the  Republican  ticket.  He 
counted  73  as  they  voted,  and  then  stopped  counting.  Another  wit- 
ness counted  8  or  io  as  they  voted.  The  frauduhnit  tin  box  was  used, 
and  the  judges  were  all  Democmts.  The  committee  held  that  this 
evidence  was  sufficient  to  reject  the  return,  and  count  only  the  votes 
proved.  The  return,  not  having  been  certified  by  the  county  clerk, 
was  not  included  in  contestee's  majority,  as  above  stated.  Counting 
the  73  votes  for  contestiint,  and  none  for  contestee,  he  having  proved 
none,  requires  a  deduction  of  73  from  the  811  majority  remaining  for 
contestee,  leaving  738. 

In  Cat  Island  precinct  the  returns  showed  120  votes  for  Featherston 
and  88  for  Cate.  The  testnnony  showed  that  there  were  180  or  182 
Republi(»}in  voters  in  the  township,  and  only  14  or  15  Democrats.  The 
Republicans  turned  out  well,  ancl  cast  a  full  vote.  The  judges,  all  of 
whom  weie  Democrats,  were  not  sworn,  and  the  ballot  box  was  where 
the  voters  could  not  see  it.  Of  the  208  votes  C4ist,  contestee  could  not 
have  received  more  than  15,  and  contestant  must  have  received  at  least 
LU3.  Making  the  recjuired  deduction  of  146  from  contestee's  remain- 
ing majority  of  738  leaves  592. 

In  Cniwfordsville  the  returns  showed  Featherston  147,  Cate  88, 
Barrett  100.    The  evidence  tcnided  to  show  that  conte^stant  had  received 
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u  hii'iifor  pr<)]>ortioii  of  tlio  voti'  than  was  shown  by  the  returns,  but  as 
th<»  evidence  did  not  show  the  nunil)er  of  votes,  and  to  throw  out  the 
return  would  merely  ajfjjfnivjite  thr  evil,  the  return  was  allowed  to  stand. 

Id  Idlewild  an<l  Fur»reson  no  election  was  held.  These  two  preoinefc* 
usually  »fiive  a  Kepuhlican  majority  of  alwmt  250.  Hut  no  election 
havintf  hccn  held,  the  vot(»s  could  not  Ik*  counted,  and  the  failure  to 
hold  an  elertion  couKl  nierelv  be  citiHl  as  an  lulditional  evidenc*e  of 
conspiracy. 

All  the  t'vi<lencr  in  retrju-d  to  Crittenden  County  was  taken  in  Mom- 
phis,  Tenn..  without  mntf*  n  notice  to  contestee,  and  without  Ixiing 
cross-examined.  It  was  objected  to  by  contesti^e  l)eforethe  committee 
on  this  trrovnul.  and  the  o})jection  was  sustained  by  the  minority.  The 
majority  held  that  thcrircumstancesof  the  case  were  such  as  to  justify 
its  arrrptaiMc.  Arronlin*!:  U\  the  testimony,  contestant  and  his  attor- 
ncvs  went  to  Crittenden  Countv  to  take  testimonv,  and  there  met 
Mr.  Herrv,  the  attornev  for  contestee,  who  aiifreed  to  ac't  as  notary. 
This  atfreement  he  afterwards  refused  to  carry  out;  the  only  other 
oilicers  competent  to  take  testunony  refused  to  serve;  i^ontestaut  and 
his  att<n'iiev  were  n'fiised  ac<'onnnodations;  thi'eats  were  made  indi- 
catiiitr  tliat  tliei'e  would  l>e  bloodshed  if  an  attempt  was  made  to  take 
the  testimony  at  that  time:  and  contestant  j^ive  up  the  attempt^ 
<fi\  iiii:;  <M)nti»>tee's  attornev  oral  notice  that  the  testimony  would  be 
taken  at  a  specilied  time  an<l  plac<»  in  Memj^his,  Tenn.,  just  across  the 
i'iv«*r.  Contestee  pi-esi'iited  an  f,r  nnrt*  atKdavit  from  his  attorn<\v. 
(lenyin^r  ihat  he  liad  ever  been  notified  of  the  taking  of  the  Memphis 
testimonv,  an<l  claiminix  tliat  he  was  oidv  emplovinl  as  the  attorney  to 
take  ti'stimonv  in  Critten<len  Countv,  and  that  notice  to  take  it  in 
Memplii>  could  not  have  been  jet^ally  sei'v<*d  on  him. 

Contestee  did  noi  enter  any  ol)j<'ction  to  the  reception  of  this  testi- 
mony mil  11  more  ilum  sixty  <lay.s  after  the  printing  of  the  record,  when 
he  lilrd  his  l)ii('t',  :um1  did  not  then  offer  to  j)roduce  any  proof  that  the 
farts  shown  1»\  the  testiinonx  were  not  \v\u\  The  committee  held  that 
lii>  t'aihire  to  (►bjrct  at  the  lirst  opp(»rtunity,  or  to  allege  any  substan- 
tial (l«'t"ens<'.  amounted  to  a  waiv«'r  of  the  whole  (juestion  of  notice. 
And  ihe  etb»it  on  the  ])jirl  of  the  attorney  and  friends  of  contestee  to 
pi-e\cnt  the  lakinn'  <>t'  testimony  in  Crittenden  (\)unty  was  also  reason 
for  tmi  ie<juirin^»'  of  the  contestant  strict  and  te<*hni<*al  proof  in  regjird 
to  some  of  tlie  pr«Min<ts  ^){  this  <'ounty  (e.  ^..Cat  Island).  It  was  true 
lliat  the  record  of  tlic  ( 'h»rk  «>f  the  House  sljowed  that  the  package  of 
tc-iinionv  in  »inc>tion  [iad  not  becrj  received  when  the  testimony  was 
o|)ene<l,  and  liiat  contcsiant  was  uivcn  further  time  to  procure  it,  but 
it  was  at  Icasl  pi-ohahh'  that  contestee  was  notilit*d  of  its  chanu'ter  and 
contents. 

riiillfps  Cninfij,  Tlicrt*  was  an  airreement  bt^tween  the  parties  in 
I'eiiard  to  thi  \ot(»  of  this  countv,  hv  wliich  ViVl  votes  were  to  be 
(h'(hi<'ted  fi'oin  ( 'ate's  niaiorit\ .  1  )e(luctinir  tliese  from  the  WMl  remain- 
inii"  after  the  deductions  nia(h'  in  Crittenden  County  l(»aves  4*»n. 

('r<*ss  CuHntij.  In  Smith  Township  the  returns  showed  .s4  votes  for 
Cati'  and  l'»  for  I'catiierston.  The  testimony  of  individual  voters 
.showed  that  Kt-atlicrston  lia«l  received  -Jl*  votes.  This  vitiated  the* 
nMurns.  Cate  not  having  proved  any  voles,  lost  those  returned  for 
him.  and  Featherston  gained  the  14  proved  for  him  above  the  num- 
bei"  returned,  deducting  this  dilb'rence  of  ns  from  the  4»>()  majority 
remaininijT  t(»  contestee  leavt's  W^Vl, 
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Sf,  FrancU  County. — In  Franks  Township  Cate  was  returned  as 
receiving  ^liSS)  votes  and  Feathcrston  131.  The  oflScers  of  election 
were  all  Democrats,  and  the  ballot  box  was  removed  from  the  presence 
of  the  IJ^nited  Slates  supervisor  for  an  hour  at  noon  and  an  hour 
after  the  polls  closed.  Contestant  called  195  voters  whose  names 
appeared  on  the  poll  list  as  voting,  and  who  testified  that  they  vok>d 
for  him.  This  vitiated  the  returns.  Contestee  proved  112  votes,  and 
bv  hearsay  testimony  sonie  others.  Only  the  112  were  counted  for  him. 
Making  tlbe  required  corrections  makes  a  deduction  of  221  from  con- 
testi»e's  remaining  majority  of  362,  leaving  141. 

In  Blackfish  Townsnip  no  election  was  neld.  Twenty-nine  persons 
attended  for  the  purpose  of  voting  for  contestee,  but  the  committee 
did  not  count  their  votes. 

Lf'ti  Coiuttij, — In  Independence  Township  the  returns  showed  89  for 
Featherston  and  224  for  Cate.  The  vote  for  President  was:  Harrison, 
435;  Cleveland,  196,  showing  319  votx»s  not  counted  for  anyone  for 
Congress.  Onl\^  one  witness,  Milton  Powell,  was  examined  in  this 
township.  He  testified  that  all  the  judges  of  election  were  Democrats. 
He  was  at  the  polls  working  for  Mr.  Featherston;  gave  out  120  or  125 
tickets  w  ith  his  name  on,  and  went  to  the  window  with  92  voters  whom 
he  kc»pt  count  of  and  saw  them  vote  the  ticket.  The  precinct  was 
strongly  Repulilican,  and  there  was  a  good  turn-out  of  the  vote,  in 
spit(>  of  the  fact  that  it  was  a  rainy  day. 

Immediately  at  the  close  of  this  witness's  testimony  he  was  arrested  for 
perjuryin  U^stifvingthat  he  saw  92  votes  cast  for  contestant,  inthefaceof 
the*  returns  showing  only  89,  and  put  under$l,000  bonds.  Theattorney 
for  the  contestee  proclaimed  that  he  would  similarly  cause  the  arrest 
of  any  other  witnesses  testif^^ng  falsely.  No  more  testimony  was 
taken  in  this  township,  but  witnesses  were  examined  in  other  places 
showing  a  state  of  intimidation,  and  that  the  arrest  of  Milton  Powell 
had  deterred  others  from  testifying.  The  committee  held  that  con- 
testee-s  attorney  by  his  own  act  having  prevented  the  t<\stimony  of  the 
voters,  or  other  witnesses,  from  being  taken,  contestee  could  not  be 
h(»aid  to  object  to  the  sufficiency  of  the  testimony.  The  testimony 
showed  that  more  votes  were  cast  for  contestant  than  were  returned 
for  him,  and  tlu^  returns  were  consequently  impeached.  Giving  to 
contestant  the  3  votes  proved  a))ove  the  number  returned,  and  deduct 
ing  from  contestee  the  votes  returned  for  him  (he  having  proved 
none),  would  make  a  deduction  of  227  votes  from  the  141  majority  still 
remaining  for  contestee,  and  show  a  majority  for  contestant  of  86 
votes. 

It  was  objected  that  cont^^stmt  had  conceded  in  his  notice  that  con- 
testee had  received  224  votes,  and  consequently  contestee  could  not  be 
recjuired  U)  produce  any  proof  of  his  having  received  that  number. 
This  point  was  overruled  by  the  committee.  The  so-called  concession 
in  the  notici*.  of  contest  was  coupled  in  the  same  clause  with  a  claim 
that  (contestant  had  received  397  votes,  and  contestant  asserted  that 
})ut  for  the  suppression  of  testimony  he  would  have  }>een  able  to  prove 
th(»  whole  31>7.  Contestmt  could  not  be  bound  by  the  statement  of 
the  vote  of  contestee^  in  his  notice  without  also  conceding  to  him  the 
vote  claimed  for  himself  in  the  same  clause.  Moreover,  contestee 
had  denied  both  items  of  the  clause  in  (luestion,  claiming  that  he  had 
received  244  votes  instead  of  224.  The  pleadings,  therefore,  did  not 
amount  to  a  stipulation  of  the  vote.     Besides,  even  if  the  clause  in 
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ilU'-iiiiii  vMMf  t"  ^^•  rn!i^tni«M|  u-,  a  roMri\<.>ion.  it  was  not  a  roiiression 

»li;i?  •■•i|iti«»!ii*  li:i'i  !'i'iii\  til  L'l'i  A  y»// vott»s. 

In  I  III-  iiiiii'niiy  i«|H»rl  :ir^niiiiriit>  wvvv  sulvanood  to  show  thr  insuf- 
ii«ifni\  n!"  till'  t\i,|i.n(T  in  n'u^anl  to  M»venil  preriiicts  whore  thi* 
!M:iit»rit\  ?«jn.rt  »li.l  not  ilaim  that  it  was  siitKcioiit.  (It  is  .stated  in 
ilif  inintMitN  ri|M»!i  tliaf  iht-  nii'mU'i-s  sjjruinjr  jt  had  had  no  opp<>r- 
tmiiiv  Ml"  -I'rjnij-  t!i«'  niaiMrily  i-rport  U^fore  proparintr  their  own.) 
I  lu-i- pill  iiHi^  w  ill  iiiit  ill- imtirtMl.  Taking  Up  the  otfior  charifes  in 
I  hi-  oil  In-  in  wliiili  tln-x  aii'  irraliHl  in  the  alnivt*  outline  of  the  majority 
n-pmi: 

'  '  "  '  ^  •■'  '>.  All  lilt'  ti'stiniony  taken  in  Memphis  in  regard 
ti»  c  liiii'ihliii  (■.unity  wa-  in'Kl  liy  tlie  minority  to  Jw  inadmissihle  for 
till'  ii'a-t. II- lint,  d  a^«»\»'.  Tin-  r«iiiti*«-t4'e  had  had  no  op|X)rtiinity  to 
i»l»liri  I,,  ii  lu'f.tii-  liliri'j  hi-  hrirf.  a^  the  i«iekag'e  eontainint;  it  had  not 
Imi'ii  iiiiIn  111  :i!  ihi-  tiin«-  till'  ti'^tifimiiy  wa^  ojM'ned  in  the  presenee  of 
thr  p:iiiit-.  :tnl  wn-*  :ii  ti-iwanU  printed  wittiout  his  knowh»d^>.  There 
\>M-  iin  pii'i,  iiNi-  ili:ii  th»'  uritti'ii  ii«»ti«'e  required  hv  law  had  heen 
L'lN  'M.  aiiil  til.- aiii'i  i..'v  t'l'i"  iMiMte^^tee  denied  that  he  had  lM»en  iriveii 
:iii\  ih»!'..i  .  rill-  ti'-iimonv  was  ..rn.irf,  of  the  worst  sort.  Kverv 
ad\aiit;iL:i'  !i;i'i  'niii  laUiii  h\  li'iiijinir  «]tiestions  and  otherwise  of  the 
alt^i'iiii'  ••!  r.«!iii-iri-.  ami  thr  whole  te>tiinony  was  of  a  ehanu'ter 
iiitnK  imw.»iih\  .»r  .-iiilit,  iM'ii  it'  admitted.  But  taking;  it  as  if  it 
wrii-  M-iiiii-*iliK'.  tin-  ii'-tiiiiniiy  in  n'jrard  to  sevenil  preeincts  not 
rhiifiH'i  in  ihr  iMiiimifx  n-pnit  wa^  i]Uoted  and  diwussed,  and  mo>t 
111'  till'  ir-limiMiN  in  i-i'i::nil  In  Si-anhm  and  Cat  Island  preeincts.  where 
till- inajni  ii\  tiMMi'l  tin-  rhari:e«*  «*u>*laiin'd,  was  quoted  with  the  eoin- 
nn'iil  tii:il  il  w:i«-  uIIitIn   in-iitlii'ii'nt. 

/*'     "  .  ^  '  rill  Ti' wa- an  aL*"i'ermeiit  in  reinird  to  this  eiumtv, 

a-  -I:»ti''l  alu'V  w 

i      s.  t  \,,  ii.ijnlaiiiMi  was  laid.  )»y  proving;  fraud  or  sus- 

|iit  i.'u  »  ill  i;iii-i:in. «--.  I'.i!'  ,-:tllinL:-  ihf  iinlividual  voters  of  Smith  Town- 
ship Im  pin\f  ilii-N.'ii-.  rin-  ■_'*.♦  \  otri->*  i-al  led  were  examin(»d  outside 
ihi- r'»iini\  .  ilhMi'.'ii  I'l!.  If  WM- n«»  priM.f  that  tlieycoidd  not  as  Well  have 
Im-i'ii  «\:'iimH  .1  ill  ihiifiiniN.  Mn-t  nl'  them  could  not  reiuU  and  an 
(•\:Hini::ili.Mi  .•!  I  li.i  r  h-i  iiii,»n\  -imwril  that  most  of  them  did  not  know 

Inl     wlli-ni    lln'\     \i»Iiil    l'i»l    (    «Ml'_:l"«"--. 

N-.    /     ■  ..  \   (  In    IranU-.    I'owii^hi])   the   individual  voters 

w  III"  :iUm  .-mIIimI  wiili.uii  l:i\iiii::i  pi'oprr  fomidation.  The  reason  the 
jinii'i-.  wriT  :ilj  I  ifiinMial-  wa-  llial  1  In*  rrLTulariy  appointed  otKeers 
lailr.i  l«i  appear  in  limr.  an  1  I  In-  nllii'iM'^  w^'H'  selt^eted  from  such 
rhrioi^  a-  \\»Ti'  pii-^i-ni.  riif  lin\  wa--  ri'nin\r(l  fr<»m  the  presenee  of 
niii^nfihr  l'nit««i  Si  al «- -11  p«-i"\  i-' T"- at  nnoii.  hut  he  had  the  key,  and 
ii  wuiiM  li:i\«'  'uMii  piariirall\  inipo-<il>li' iin(h*r  tih' rireinnstan(*(»M  to 
lainpiT  Willi  it.  ll-  w  lirrr:ilnuil>  wa>  ariMninted  for  durinjr  every 
niium'iil.  and  all  I  In-  ullim*-  nl'  rli'rtioii  tf>lilie<l  that  no  fniud  was 
fiiininilliMl,  TIh'  -upri-\  i-or  ir-tiiii'd  ihal  tin' clertion  was  oui(»t  and 
fail',  ami  no  li-au<l  wa<  ••ninniiltrtl  in  rccriNiiiL:- t>r  counting  the  votes. 
AiM'xaniinalinii  of  ilu-  tt-liiii(Mi\  ol"  ihr  I'jr*  individual  voters  c'alled 
l»y  »M.iilr>ianl  -Imwrd  ihat  many  t»t'  them  had  in>  knowledge  for  whom 
tlh'\  Noli'd  for  (nn-r*'--.  Kiinjinalinn  llmsr  whox'  testimony  was  not 
I'lcarand  ih'iinilr  ihrir  would  rmiain  even  le>s  than  were  credited  to 
<'ontr*itant  hv  the  rrtJirns. 

In  lilackliVh  Township  the  tr^liinoiiy  >ht)\ved  that  the  failure  to  hold 
ati  idectiou  was  not  tlue  to  any  Irandulent  ])urpose. 


FIFTY-FIRST   CONGRESS.  447 

Lee  County. — In  rcgjird  to  Independence  precinct,  only  one  witness, 
Milton  Powell,  was  examined  under  notice.  His  testimony  did  not 
show  anything  suspicious  in  regard  to  the  conduct  of  the  election,  and 
did  show  that  prominent  Republicans  at  this  precinct  were  working  for 
Mr.  Cate,  thus  accounting  tor  the  discrepancy  between  the  Presiden- 
tial and  CongrCvSsional  vote.  The  circumstances  surrounding  the  elec- 
tion were  such  as  to  make  it  easy  for  witness  to  have  made  a  mistake 
of  3  votes  in  his  count  of  the  number  of  votes  cast  for  contestant. 
He  was  arrested  at  the  close  of  his  testimony  for  perjury,  and  it  was 
announced  that  any  other  witnesses  testifying  falsely  would  be  simi- 
larly arrested.  But  surely  it  would  not  be  claimed  that  witnesses 
could  not  testify  freely  unless  they  were  given  to  understand  that  it  was 
no  crime  to  conmiit  perjury  in  a  contested-election  case.  Moreover, 
the  notice  to  take  testimony  did  not  include  any  other  name  than  Mil- 
ton Powell's,  and  there  was  nothing  to  show  that  contestant  had 
intended  to  examine  any  other  witnesses.^ 

The  other  witnesses,  examined  out  of  the  county  and  without  notice, 
did  not  attempt  to  show  anything  against  the  election,  but  confined 
themselves  to  describing  a  state  of  intimidation  on  account  of  Milton 
Powell's  arrest,  which  would  prevent  witnesses  from  testifying.  The 
testimony  of  Milton  Powell  was  certainly  not  enough  to  overthrow  the 
returns,  and  they  should  stand. 

Allowing  all  that  the  contestant  claimed  in  Phillips  County,  and 
counting  tne  uncertified  returns  from  Crittenden  County,  would  still 
leave  a  majority  of  595  for  contestee,  which  could  not  be  overcome 
even  b\^  the  most  extreme  concessions  in  regard  to  other  charges. 

A  discussion  of  the  testimony  in  a  somewhat  different  manner  from 
that  of  the  report,  and  showing  a  larger  majority  for  contestant,  will 
be  found  in  a  speech  by  Mr.  Dalzell,  on  page  1912  of  the  Record.  The 
case  was  debated  from  March  1  to  5,  1890,  and  the  resolutions  presented 
by  the  committee  were  adopted  by  a  vote  of  145  to  135  and  Mr* 
Featherston  was  sworn  in. 

[Rowell,  75-140.] 

(4)   MUDI)  vs.  COMPTON. 

Irre(iularitles^  Uhijal  voUh^  and  intimidatltm.  Majority  re/port  for 
contestant;  mimrrUy  rrjx^rt  for  contestee.     Contestant  giveri  the  seat. 

Majority  report  by  Mr.  Cooper;  minority  report  by  Mr.  Moore. 

Contestant  claimed  to  have  been  elected  on  the  face  of  the  returns, 
and  that  his  majority  would  be  increased  by  counting  for  both  par- 
ties the  votes  of  (jualified  voters  who  had  offered  to  vote  for  tnem 
and  been  refused  by  the  election  officers.  He  also  claimed  to  have 
l)een  deprived  of  175  votes  in  one  precinct  by  violence  and  intimida- 
tion. Th(^  last  charge,  if  sustained,  would  be  decisive  of  the  cuse  in 
his  favor;  if  it  were  not  sustained,  the  decisive  issue,  as  claimed  in 
debate,  was  the  charge  that  an  error  of  28  votes  had  been  made  in 
summing  up  the  returns  from  Calvert  County. 

^  This  is  a  nuntako  (as  was  shown  in  debate).  In  the  original  manasoript  of  the  tes- 
timony this  notice  to  take  testimony  is  the  usual  printeii  form;  that  the  testimony  of 
the  "  i:)ersonH  whose  names  appear  on  the  attached  sheet"  would  l)e  taken.  But  the 
**attac'hed  sheet"  is  missing,  and  there  is  nothing  to  show  whether  it  contained  the 
names  of  others  than  Milton  Powell  or  not.  The  notary  taking  this  testimony  had 
been  killed,  and  the  testimony  was  forwarded  by  his  administrator,  wliich  proWbly  ^ 
accounts  for  the  loss  of  this  sheet.  ;■ 


44S  DKJKST   OK    CONTKSTEn    KLKCTION    CASKS. 

'1'Ih'  rounty  it'tunis  of  Calvert  County,  as  riTtitiod  to  the  governor, 
showril  a  total  of  l,li5s  yoti's  for  contrstnnt.  CVitiHt^d  copies  of  the- 
pHM-inct  n*turn>.  on  whi<"h  the  county  n»turn  was  Uiscd.  showcKl  in 
till*  atr»;n*^itr  Ll*)*»  votes  for  contestant.  The  return  judges  of  till 
tin*  preriiiets  were  ealletl,  and  testitii^d  tliat  the  certitied  copies  of  the 
prerinet  n'lurns  in  I'videnee  \vtM'(»  eorn'ct  copies  of  the  returns  as 
made  out  and  (U'livered  by  tlieni.  A  nc»vvs|)aiHM' editor  testiticd  that 
he  had  eo])ied  the  returns  for  his  paper  on  the  day  they  were  made. 
and  they  fo«>ted  up  l.HWI  for  contestiuit.  The  deputy  clerk  who 
foott'd  u|)  the  returns  for  the  county  canvassers  testified  that  he 
had  made  a  mistake.  The  count  v  clerk  testified  that  as  siK>n  as  he 
noti«'e(i  in  the  |)apers  that  the  t-ounty  returns  gjive  only  1,18S  votes 
for  coiiteMant  he  wrote  to  the  governor,  saving  he  InMieved  a  mistake 
had  Immmi  made  and  asked  ))erniission  to  correct  it.  No  attempt  was 
ina<ie  to  |)ro\i'  that  anv  of  the  precin<*t  returns  had  been  tamix?red 
with.  The  <-onnuitte«'  held  that  the  action  of  the  countv  cimvassei"s  in 
footing  up  the  totals  of  the  ]u-ccinct  returns  and  certifying  the  result 
to  the  ^rovernor  was  a  purely  ministerial  act.  It  was  presumtHl  that 
th<»  addition  would  be  performed  correctly,  but  if  a  mistake  was  shown, 
as  in  thi>  case,  by  the  precinct  returns  tht^mselves,  the  presumption  of 
cor!"ectne>s  was  rebutted,  and  the  vote  should  lie  counted  as  shown  by 
the  precinct  icturns. 

'i'lic  minority  held  that  the  result  as  found  by  the  county  nmvassers 
was />/•//////  /J/'/*/  correct,  tuhl  nmst  stand  until  overthrown  by  competent 
c\  idcucc.  'i'hc  cvidc?icc  in  tiiis  case  was  insutiicient.  The  correct- 
ness nf  the  lopiis  of  tiie  precinct  returns  was  only  shown  by  the 
memor\  of  the  ju<lgi's  of  election  some  uKuiths  afterwards.  The  law 
rcijuired  two  >ets  at'  ii'iurns  to  i>e  ma(h»  out  l)y  different  clerks:  one 
si*t  to  be  deposited  with  the  <-ounty  ch'rk  and  the  other  sent  to  the 
troveruoi".  ( 'ertilied  copi«*'>  of  oiilv  on(»  set  in  the  countv  clerk's  office 
wei'e  pi< Minced.  In  <Mie(»f  tln'>e  letuiMis  the  vot(»  was  written  in  figures, 
iii>tea(l  of  words  a^  ie<jnii-ed  by  law.  It  would  have  l)een  easy  to 
tampei'  witli  I  his  iciurii.  The  minority  accordingly  found  that  there 
was  nolhini:"  Ih  imptach  llie  curreiiness  of  the  total  of  the  votes  in  this 
countv  Us  M-certainid  ami  ci-rtilied  bv  the  countv  canvassinir  l>oard. 

('eilaiu  pi'eciiici  iH'iuiiis  had  not  ))een  cei'titied  to  the  governor. 
InM-ausi'ihev  \Neie  locked  ill  the  ballot  boxes,  where  the  countv  can  vassers 
c(»ul(l  lint  Li"et  tlH'Ui.  The  commit ti'c  were  unanimous  in  counting  these 
i"i'(uiMi>.  ('nuMiinu*  tlii'si'  retui'us.  and  the  vote  of  Calvert  County 
ajcordini:"  !<>  tlu'  ]>i'eeinet  returns,  and  iriviiiii"  to  contestee  1  vote  cast 
for  ••Compinn ''  and  to  conti'stant  votes  cast  for  '^S.  K.  Mudd,"  *'\S.  A. 
Mudd."  ••Mu<ld.'*  and  1  ballot  on  which  his  name  appeared  twice. 
Would  i/wr  the  contestant  a  iduralitv  of  *2  votes  on  the  face  of  the 
returns  and  shift  (he  burden  of  pi'ocd'  to  c«)ntestee.  The  minority,  not 
«'ouutine'  the  last-nn'iitioned  luillot  foi'  contestant  nor  the  28  votes  in 
Calvert   Countv,  left   tin;   majoritv  on    the   face  of  the  returns  with 

conte.s(tM'. 

Tin*  vote^  of  cerlain  precincts  had  i)een  recounted  by  contestee  in 
the  conlest  undei'  the  pro\  i-.iinis  of  the  State  law.  Contestant  lost  21 
\()tes  b\  tin*  recount.  The  iuajoiitv  \\er«'  doubtful  as  to  the  certainty 
of  the  identity  of  the  ballots,  but  acct^pted  the  results  of  the  recount. 
The  minoiitv  w«*ie  i>f  the  oi>inion  that  the  identitv  of  the  luiUots  was 
(•onclusively  shown. 

The  individual  votes  in  issue  were  of  three  classes:  (1)  Votci'S  whose 
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votes  were  refused  on  the  ground  that  some  one  else  had  previously 
voted  on  the  same  name;  (2)  voters  who  had  been  registered  and 
whose  names  were  on  the  original  registry  list,  but  omitted  from  or 
incorrectly  copied  on  the  copy  of  the  list  furnished  to  the  election 
judges,  and  (3)  those  whose  votes  had  been  rejected  because  of  real  or 
assumed  dou])ts  as  to  their  identity.  The  committee  held  in  regard  to 
(1)  that  it  was  bad  enough  for  a  person  who  had  no  right  to  vote  to 
get  his  vote  in;  it  woulcf  be  worse  if  thereby  a  legal  voter  was  pre- 
vented from  voting;  (2)  qualified  and  registered  voters  should  have 
tlieir  votes  countedon  a  contest,  even  where  the  judges  under  the  law 
were  required  to  reject  their  votxis  on  account  of  the  omission  of  their 
names  from  the  copy  of  the  registry  at  the  polls;  (3)  where  the 
identity  of  the  voter  was  clearlv  proved,  his  vote  should  be  counted. 
The  minority  held  that  votes  of  tlie  first  class  could  not  be  counted; 
that  only  such  votes  of  the  second  class  as  should  have  been  received 
by  the  election  officers — i.  e.,  those  whose  names  appeared  either  cor- 
rectly or  Idrm  HmiariH  on  the  copy  of  the  registry  list  in  the  hands  of 
the  judges — could  be  counted;  and  that  the  proof  in  regard  to  the  third 
clas^  was  in  most  cases  insufficient. 

Applying  the  rules  adopted  })y  the  committee,  but  deciding  every 
doubtful  point  in  favor  of  contestee,  would  leave  contestant  a  plurality 
of  IS  votes.  This  pluralit}'  would  not  be  overcome  if  all  tne  votes 
claimed  by  contestee  and  not  conceded  Jiseven  doubtful  by  the  committee 
were  counted  for  him.  Applying  the  rules  adopted  by  the  minority 
(and  not  counting  the  28  votes  in  Calvert  County),  would  leave  contestee 
a  plurality  of  87  votes. 

In  the  third  district  of  Aime  Arundel  County  contestee  received  168 
votes  and  contestant  82.  Contestant  examined  175  colored  voters  of 
this  precinct,  161  of  whom  were  at  the  polling  place  desiring  to  vote 
for  contestalit,  and  the  remainder  of  whom  had  started  to  the  polls  to 
vote,  but  turned  back  on  learning  of  the  occurrences  at  the  polls.  The 
evidence,  as  stated  in  the  committee  report,  showed  that  most  of  the 
colored  voters  had  gathered  at  the  polls  early  in  the  morning  under 
the  leadership  of  one  of  their  number,  an  old  man  of  prominence  and 
a  large  pioperty  owner.  They  fomied  in  line  to  vote,  and  after  four 
of  them  haa  voted  the  next  three  or  four  in  line,  including  the  loader, 
W(»re  violently  pushed  out  of  line  by  a  number  of  roughs  who  had 
come  out  from  Baltimore  pretending  to  be  United  States  deputy  mar- 
shals. These  Baltimore  roughs  were  armed  with  pistols,  and  were 
firing  them  near  the  polls  durmg  the  day.  There  were  guns  in  their 
wagon.  After  being  dragged  from  the  line  the  most  influential  colored 
man  asked  if  the  negroes  were  not  going  to  be  allowed  to  vote,  and 
being  told  that  '"not  a  danm  nigger  shall  vote  unless  he  votes  for 
Clev(»lan(l,"*  he  turned  to  the  others  and  advised  them  not  to  attempt  to 
vote.  Most  of  thi^m  remained  around  the  polls  all  day,  and  whenever 
any  ol  them  attempted  to  vote  he  was  violently  prevented  and  threat- 
ened. Th(*  story  was  circulated  that  more  men  were  coming  from 
Baltimore  on  the  next  train,  and  a  Democrat  went  around  among  the 
negro(\s  telling  them  that  it  would  be  dangerous  to  vote;  that  he  was  a 
deputy  sheriff  (which  he  was  not)  and  could  not  protect  them,  and 
advised  them  to  go  home. 

Contestee  did  not  call  any  of  the  persons  identified  as  taking  part  in 
the  intimidation,  though  some  of  them  were  present  while  the  t<^sti- 
mony  was  being  taken,  and  the  witnesses  he  did  call  only  testified  that 

H.  Doc.  510 21) 
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llii'\  lM'lii\  i"'l  ili:ii  fill' iiioitu-.  luijM  li;i\  r  voiofl  if  th*\v  luid  iiiadp  ail 
raiiH^-t  rtlmt.  I  ln'  (-niiiiiiitt<M'  lirM  that  a  Vdtrr  i'ouid  imt  Im' riuii- 
pilliMl  to  tijjii!  lii-»  \\:i\  lo  llir  pnlliiit^*"  wiiidnw.  p>]>«M;ially  whru  to  do 
-t)  In-  imi^l  «Min«'  ill  cDiiilii-i  with  |)frM»ii>  rlaiinin<(  to  Fh»  urtici»rs  of  thi* 

Iln'  miriorilv  hil-l  lh:it  'n«»  >uih  iiilimiihitioii  was  proved  as  ou«jrht  To 
h.iM'  iiilimi«l:i!»«l  hm-ii  cit"  i»r.lii!:ii\  lirinnos.  Thoro  \va>  no  prtwif  that 
lh«'  <li-«»idri"  \\;i-  ««»mmitl»'l  h\  moir  tli;ui  thn**'  or  four  iiirii;  onlv  oiu* 
<»rihr  w  iiih--.i'.  I  hiiiin'il  iti  h:i\  (' -^ct'ii  :i  pistol  in  the  porUrt  «)f  on«' of 
tlh-in:  ihr  'jNij^  in  lh«'  Nv:iL;»»n  xn^ti'  for  th«'  ])nrpoM»  of  huntinsr;  tiii' 
pi-t««l  -hodiintj  WM--  :il  ;i  in:irl\  and  M»nn'  (li'^tann*  from  th«»  |K)11s.  and 
all  ilir  «'\i<li  ini-  iciidi  "1  to  -^liow  th:il  the  volrrs  nd'rainrd  from  votinL*" 
iii»l  iMran^-i'  lhi\  ha<l  ira-on  to  In*  afraid,  lait  In'raiiM*  th«'V  wi'ro 
"oi'li  riil"  to  ijo  -ti  l»\   tin'ir  lra«li"r  or  rajMain. 

lin-  ri»nniiilt««'  lnM  thai  tln-r  I  T.'i  voti"^  couhl  not  l)i»  fountod.  ,»nt 
that  ihi-  w  ln»lc  \  ot<'  «a-t  -IhuiM  Im'  rrjcctrtl.  Makinjr  thi'  rrquisito 
dflnct  itui-  wciiiM   inri-ra^«-  tin*  niajoi-jtv  of  rontfstant  from  l*>  to  ir»4. 

I'lir  «a-«"  \\a-  tiillv  ■li'l»at»'«l,  tin-  rrM)hitions  pn^si'nttnl  l»y  tin*  r«)ni- 
!niil«r  wrir  a'l»)plid  hy  a  \ot«'  (»!'  l.M»  to  14.'>,  and  Mr.  Mudd  was 
^uoi'ii  in. 

;i;«'U«ll.   I  17    171. i 

i.»)    riii;i:i. !  '-v.  (  'i-.\i:ki:. 


f.sf-.,    ,r!i-,    /..',.'.../.#/    f,,^  >■''/.         /  ^''    in  I  iii»l'tl  If  n  isiUli't  t  11    to  fhr   I'nlsniu  hU 

"/    ■'  //'     •;'•■'/"/'  f  'f . 

Ma|orii\   irpi.it  ti\   Mr.  IlanLifn:  minority  rr])ort  1)V  Mr.  Crisp. 

('•mlr^taiit  rliai'_ifl  that  in  a  laiyi'  mimlKM*  of  prrcini'ts  l)alh>ts 
ra^l  l"«»r  him  wm-  rraiiihih'ht In  «"oimti'tl  for  contt'stiM*  liv  thi'  tdcction 
oiThrr-.  riii^  ihar-M'  t  In' rommil  t»M*  found  to  Im*  sustained  in  roirard 
tn  -diiH'  piciiiiri-.  I>!ii  ill  it-artl  to  many  of  thoni  thr  ovidtMU-o  wa> 
n«»i  -iini«'iiMl  i<»  o\  rii  iiiDNv  till'  rriiifii-^.  I'ln'  t'vidi'iK'f  in  M)in<' ca.M^^i 
wax  ha-i'l  on  r^tinial«>  m|'  tin-  \otc.aiid  wa^  rchnttiMl  hv  thr  ti'>timonv 
oj"  t  in- rl»-i-t  ion  oijicn-.  aiiij  oiImi-  witnc-^^c^  .swcarinir  to  tho  fairnt'ss  <»f 
till' '■lirtioM.  ami  !»\  proond'  iJii'-joimI  •■harart*'!' (d*  th(M^Ioc'tit)ii  ()fiircr>. 
Win  re  ihi'  pioi.r  riiii-!-l«'l  •»!'  tl.i'  I <'-t inn hw  of  witiu'<>(*s  who  IssikmI 
tii-krtx  a'i<i  -aw  ihrin  \iil«'l.  it  wa>  In-M  l«»  ln'  ^iitlicit'iit  to  ov«'rromo 
1  hr  y/ /'/-/•'/''' /'  \arhlii\  oi'ih.-  if  t  inn- and  t  hrow  thr  hnrdrn  of  proof 
on  colli. --tfi'.      Ill  -«uiH'  CM-'-  tin  i\  i«iriii-t'  wa>  not  siiHicicntIv  rclnittrd 

m 

l)y  contr-trr.  aiMJ  in  oIIk  r-  it  wa-.  In  one  raM»  only  <nu*  «)f  tin*  rlcr- 
tion  ollirt-r-  app«aic'l:  hf  or-.«Miii/.'.|  a  In.ard  imdrr  thi'  statute  and  an 
rlrrtioii  wa-  Ih'M.  In  lin'  r\rnin'j  il  wa- di-r<»\ crrd  that  noncM»f  thr 
I'li'i-tion  iMJirci-  r«.iil-i  i«a'l  iIh"  lialloi-.  anij  iIh'V  wcrr  rarrird  otf  i>v 
till*  r-t niriiiiL!"  ollirrr.  'lin'  ohIn  pi-oof  of  the  \(»t('  was  testimony  that 
mo-t  (»l"  till- \  <il<r-  w  .•!•.■  .Mlini'l.  Thi- wa-  In-M  to  Ih»  insutliritMit.  In 
aiioihrr  la-c  \iti«'r-  W'lc  ni'ii-ni  rr'-i-t  lat  i<»n.  the  rc'j'istcrin*^  ofliccr 
alh-LiiiiL:"  lliat  h«'  lia«i  inn  oiii  .»!"  j)aprr.  Tlir  \otrrs  had  don o  all  that 
wa*-  i'i«|uiriil  of  ilnni  ami  lIu'  «-oiiiiniltrr  counlrd  their  vt)trs. 

Makinu'  all  allowaii'«>  !'..{  tlir  Iran-U  proxed.  they  were  still  insuili- 

eiriii  to  o\  .'rilii  ow  1  hr  reiiiinnl  maioi  it  \  of  ('(.nte^tco.     TliP  minoritv 

.1        .  . 

a«jir''«l  in  the  ronchi-ion.   Imt    annonmrd   theii-  di«rnt  from  soint' of 

tih"  r^'a-^onini;"  on  whiili  it  wa-  ha-cil.     The  n'-^olnlions  presented  were 

:nh>]»led  without  ili-hale  of  di\i->ion. 
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(6)  Posey  f\s,  Paurett. 

///((/al  vote,s,  Cfntint itfer  unan  itnou^ly  reported  in  favin*  of  conteHtee^ 
and  he  retained  tJu^  nexit. 

Report  by  Mr.  Bergen. 

Charges  of  bribery  were  made  by  both  sides,  but  they  were  not 
sustained  by  evidence.  The  majority  of  contestee  was  onl}^  20  votes, 
and  contestant  sought  to  overcome  tnis  b}^  proof  of  illegal  votes.  A 
considerable  part  of  this  testimony  was  taken  during  the  tune  for 
rebuttal,  and  in  regard  to  votes  not  attacked  in  the  testimony  in  chief 
noi*  in  the  testimony  for  contestee.  The  committee  excluded  all  of 
this  testimony.  The  voters  against  whom  evidence  was  brought  within 
the  legal  time  were  all  charged  to  -be  illegal  on  the  ground  of  non- 
residence.  They  were  mostly  of  two  classes — students  in  college,  and 
persons  who  had  come  from  Kentucky  to  work  in  Indiana.  The  stu- 
dents were  30  in  number  and  all  voted  for  contestee.  They  were 
Catholic  theological  students  preparing  for  the  priesthood.  They 
were  all  of  age  and  had  all  left  the  homes  of  their  parents  aninio  non 
n  rrrhndi.  They  were  supported  chic^fl}^  by  the  bishop.  They  all 
testified  that  they  considered  the  college  town  their  home  and  that 
the\^  had  no  other.  The  committee  held  that  the  presumption  was 
against  the  residence  of  a  student  in  a  college  town,  but  these  voters 
having  t^^stified  that  they  had  made  it  their  home,  and  there  being  no 
proof  by  cross-examination  or  otherwise  that  they  had  not  done  so  in 
good  faith,  and  in  a  sense  which  would  make  it  their  legal  residence, 
the  committee  held  that  under  the  state  of  the  evidence  in  this  case 
the  votes  could  not  be  rejected.  The  case  of  the  Kentucky  voters  was 
substantially  similar. 

F^liminating  such  votes  a,s  were  proved  to  be  illegal,  the  majority  of 
contestee  was  reduced  from  20  to  10,  but  not  overcome,  and  the  com- 
mittee reported  that  he  was  entitled  to  retain  his  seat.  The  case  was 
briefly  debated  and  the  resolutions  prescnte^d  were  adopted  by  a  vote 
of  125  to  4  (on  division). 

[Rowel  I,  187-191.] 


(7)    HOWKN    vs.    BlTCHANAN. 


Brlhrnj^ 


lurii^  vvV>///?f.v'  <ind  intlnudation^  l/hyal  vote-^^  and  rrrexjaJnritU'S, 
Ci/ninuttre  HnaninHyaxhj  reported  in  Javor  f{f  conte^tre^  and  fui  retained 
the  sent.      The  nilnorltjf  disagreed  to  portions  of  the  majority  rept^rt. 

Majority  re}K>rt  by  Mr.  Rowell;  minoritv  report  l)y  Mr.  O'Fermll. 

According  to  the  returns  contestee  hacf  a  majority  of  478  votes. 
This  contestant  sought  to  overcome  by  charges  of  bribery,  violence, 
illegal  voting,  and  irregularities.  Contestee  made  countercharges  of 
illegal  voting  and  irregularities.  The  conunittee  found  some  illegal 
votes,  ))ut  not  enough  to  affect  the  result.  Ten  voters  were?  shown  to 
have  be(Mi  bri))ed  to  vote  for  contestee  or  not  to  vote,  and  about  10 
others  wen»  induced  not  to  vot4^.  for  contestant  by  promises  of  imnui- 
nit\^  from  prosecution.  These  votes  were  deducted.  In  one  county 
the  canvassing  officers  by  mistake  omitted  the  return  of  a  precinct. 
After  they  had  adjourned  they  discovered  the  mistake  and  reassem- 
bled and  corrected  it.  The  contestant  asked  that  the  vote  of  the 
county  })e  thrown  out,  but  the  committee  held  that  the  canvassers  had  d 
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d\*\u'  ju^t  wliat  llifv  «iiii:ht  ti»  li:ivc  <loiu».  Tho  statute  nM|iii rod  that  in 
nil  litwii-  .if  M\i'i-  -j.'Mni  iuhiiMiants  ji  trunsferrod  voter  must  have  his 
I  i:i  1 1  ««t'rr  iiTiiplr.l  :it  li'ri-^t  ti'ii  *iays  lM»f(ire  the  eleetioii,  hut  in  f>ther 
|»l;ur-  111'  miirlii  \«»if  wiihoiit  ^ui-h  reifistrv.  The  eliM't ion  officer?* of  a 
lnwii  \\hi»h  li.hi  '^n-MW  II  iip'-iiH'i'  ihi'  hist  census  enf«>rc*ed  this  statute  on 
tli<-  u-^^iiiiiptitMi  tiiat  tilt'  town  foiitained  nion*  than  '2JN)o  inhahitants. 
Thi  « iiiiiinitti«  lit'M  th:tt  thry  had  no  ri;;ht  to  make  this  assumption  in 
till'  :l^M•ll•-i•  4>t  :i  iro-:il  ili'tiTuiination  of  tilt'  iK)puhition,  and  counted 

Ill  ;i!n»tlirr  pifiimi  ihr  Imix  wa-  removed  at  n<K>n  and  in  theeveninj; 
t'l^iiii  I  In-  |ni«*i'mi' nt"  till*  I'nitrd  States  sujMM'visor.  Hut  for  tht»  stron«j^ 
atfiriiKitiM*  prmif  tliat  iiu  \vi-i»n«^  was  intende<l  or  done  the  ciHuniittee 
wiiiiM  li:i\«'  i«'j«Mii'«l  \\i\^  rt'turii.  It  was  asked  that  the  prwincts 
wlnii-  liii-  «-iiiph)\  «•«•>*  <it"  ihr  Sii'wart  l-jind  and  Cattle  (Vmiiianv  vot^'d 
!m  n  ji(i<«|  MM  airouii!  nf  ihr  ciMTi-iiin  of  its  t'Uiplovecs  pmcticed  hy 
tliMt  <i.Mip:ui\.  It  wa-  -hnwn  that  liuTf  was  and  had  lieen  a  prevalent 
iH'liif  lli:it  xnlini^  iIm-  i  )«'nnM-iiiiir  iji-krt  was  a  condition  of  fuiploy- 
nn-iit  K\  (III-  ro?iip:iiiy.  init  thrio  was  no  di'tinite  i)ro<if  how  numy 
\ oii'i-  \N«'i«-  iiilliH'iH-ril  l>\  tlii^  hrlirf  and  n<ithin^  to  implicate  any  of 
llir  mriiilM'r-  of  till'  rninp;niy  I'Xi-t'pl  tlio  fact  tiiat  ont»  of  them  dis- 
tii'mltil  iiik«'t-  at  liu*  poll>. 

In  tlin«-  Ml-  Imiii-  pHM-'unt-*  tlifiT  wrre  sctMies  of  violence  at  the  polls, 
lull  MM  niir  -r«iM-  (m  li:i\r  ln'i'ii  lilt  iuiidatt'd  cxccpt  in  t>ne  precinct,  and 
tiirif  !l.<-  ihiiiiIm'I"  \\:i>  -iiiull  and  dt'tinitrly  proved,  so  that  tln»  votes 
r«Mil«l  1m'  rliiMiiiMtj'ji  witimwi  rrji»riiii»r  the  judl.  A  hirjjc  number 
ii\'  N<»l«'r>  wrir  ni-f\  imi«m1  t'i'oni  votiiiiT  l)v  not  rcceivinir  tninsfrrs 
uiiirii  iIm'\  li;i<l  tni-iiMl  M>m<' onr  i'Im'  to  sjfet  for  them,  hut  thev  did 
not  triiiln-  tln'M- \ i)tr-^.  and  tlirir  failur*'  to  receive  tninsfers  was  the 
if-iilt  (»t'  tln'lr  oNN  II  m-LMiM't.  Aitoirt'tinT  the  majority  of  contestee  was 
irdurr*!  I»y  tli«-  pi'oot'.  :i^  toimd  hy  thi*  majority,  hy  about  !iou  vott»s. 
Tiir  ininnrity  ai:!"*'*''!  tliat  tin'  r(»nti*-»t«M'  was  i'lt'cted,  hut  h(dieve<l  that 
tlh'  lar^'r  I'cdiution  in  iii>  miijoi-itv  f«Mind  l>v  the  connnittee  was  not 
Mi>l:iin(Hl  l>\  tin-  r\  iHiiHT.  Tlicv  atrrtM-il  tliat  tht»re  was  some  hri}>erv 
and  >nnh'  \  inlrn<-«'  Miid  inliiiiidalion.  hut  protested  that  the  pe(»ple 
anmni^-  wlioiu  tli«'>r  w  lou^v  wtTr  coimniitiul  were  not  responsible  for 
thrill  ami  >1h»ii1(I  not  In*  mi'-unMl. 

rin'  ri'>oliition>  proiMiti'd  wrvr  a(lopt<'d  by  the  House  without 
tlfl>Mtc  oi'  <li\  i>ion. 

IKowrll.  in;;  I'nl.l 

\X)    \\  ADim.I.    /.v.    W'iSK. 

f  ff/fsf /'ff'/ ' /''  /'f /' f/ /(»//  (it  rittts  Inj  II  I, tj  111  i/ihiif,  Mtljoi'ttif  Vt  Iff  n't  t*W 
i'it/if,  sf,i /if ,'  iiinn'i'tlij  I''  ii'n't  t'n'  ructifnnl  f  In  stilf  (tiid  ord*i*imJ  tf  mtr 
thtfnui.        (  \iiit  f  st  if  II  t  If/ I'll!    til'    Siilf. 

Maj«)iity  rrpoit  \)\   Mr.  Laci'v:  minority  report  by  Mr.  Crisp. 

The  de(i>ivc  i-i^iie  in  tlii^  ia>e.  and  tin'  onlv  one  discussed  in  either 
ri'poi't.  was  the  <jue>tioii  of  the  di>positi«»n  to  be  made  of  the  votes  of 
a  lai«i*<'  number  of  \ot('r>  who  attiMnpted  to  vote  for  contestant  in 
Jai'Uson  \\'aid.  liichniond.  Some  of  the  faets  in  the  case  were  not 
rontroverted.     Contestee  received   a   majority   of  "IkSX   votes.      In  the 

|)rceinets  of  JaekNon  Ward  7'J2  voters  were  elaiim^d  to  have  lK?en  in 
iiie  at  the  close  of  the  polls,  not  ha\  int^"  y«'t  ha<l  an  opportunity  to 


/ 
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vote.  Of  these  voters,  457  were  examined  as  witnesses,  and  testified 
to  the  fact  that  they  had  been  in  line,  most  of  them  all  <^,  and  some 
of  them  most  of  the  previous  night^  waiting  to  vote,  lliey  had  not 
yet  reached  the  window  at  sundown,  and  deposited  the  ballots  they  had 
intended  to  vote  in  boxes  provided  by  United  States  commissioners, 
each  making  affidavit  to  the  circumstances.  The  ballots  they  would 
have  cast  were  for  contestant.  If  these  votes  were  counted  they  would 
give  the  majority  to  the  contestant. 

The  committee  differed  as  to  the  responsibility'  for  the  delay  which 
prevented  these  voters  from  voting.  The  majority  found  that  the 
prepondemnce  of  the  evidence  showed  that  the  delay  was  intentional 
and  fraudulent,  the  result  of  a  conspiracy  between  the  Democratic  offi- 
cers of  election  and  the  Democratic  workers  and  challengers.  Voters 
were  asked  frivolous  questions,  long  explanations  were  made  to  them 
concerning  certain  constitutional  amendments  to  be  voted  on,  whether 
they  chose  to  listen  or  not,  and  in  every  possible  way  the  time  con- 
sumed in  passing  on  an^  receiving  each  vote  was  made  as  long  as  pos- 
sible. The  voters  wer^  in  two  lines,  white  and  colored,  voting  alter- 
nately, and  as  the  whit^line  was  much  the  shorter  all  the  white  votes 
were  easily  cast,  and  the  votes  excluded  by  the  delay  were  all  colored. 

The  minority  found  that  the  charge  of  conspiracy  was  not  sus- 
tained. Much  of  the  delay  was  necessary,  and  whatever  was  unnec- 
essary was  caused  in  one  precinct  by  the  slowness  of  the  Republican 
judge,  who  had  the  colored  registration  books,  in  finding  the  names 
on  the  h'st,  and  in  the  other  two  precincts  by  the  offensive  and 
disorderly  action  of  the  Republican  united  States  supervisors.  The 
large  number  of  colored  voters  having  the  same  name  and  the  well- 
known  difficulty  in  recognizing  colorea  men  made  it. necessary  to  ques- 
tion eac^h  voter  carefully  in  order  to  identify  him.  By  the  laws  oi  the 
Sbite  conviction  of  felony  or  petit  larceny  was  punished  by  disfran- 
chisement. A  large  number  of  names  were  on  tne  disfranchised  list, 
and  it  was  necessary  to  compare  it  carefully  to  guard  against  illegal 
voting.  Voters  had  a  right  to  know  the  nature  of  the  constitutional 
amendments  to  !>e  decided,  and  the  judges  were  only  doing  their  duty 
in  explaining  them. 

In  the  application  of  the  law  to  these  facts  the  committer  also  dif- 
fered. The  majority  held  that  the  rule  was  well  established  that  the 
vote  of  a  legal  voter,  tendered  and  illegally  rejected,  should  be  counted 
on  a  contest.  They  held,  also,  that  the  action  of  the  voters  in  this 
case  in  standing  in  line  and  making  every  effort  to  reach  the  window 
amounted  in  law  to  a  tender  of  their  votes,  and  that  the  action  of  the 
judges  in  intentionally  delaying  the  vote  amounted  in  law  to  a  rejec- 
tion of  the  votes  prevented  from  being  cast  The  action  of  the  votei's 
in  depositing  their  votes  in  boxes  provided  by  United  States  commis- 
sioners was  held  not  to  constitute  a  casting  of  the  votes.  Without 
deciding  the  exact  number  of  votes  rejected,  if  the  smallest  number, 
the  457  called  as  witnesses,  was  taken,  and  th^  votes  counted  as  if  cast, 
it  would  be  more  than  enough  to  give  the  majority  to  contestant. 

The  minority  held  that  the  law  as  found  in  court  decisions  was  that 
a  vote  not  cast  could  not  be  counted.  Buttheprecedents  of  the  House 
seemed  to  establish  the  rule  that  if  the  vote  of  a  le^l  voter  was  actu- 
ally tendered,  and  unlawfully  rejected  by  the  election  officers,  and  it 
was  shown  for  whom  the  voter  offered  to  vote,  the  vote  could  be 
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At  the  elections  prior  to  that  of  1878  this  district  had  uniformly 
given  large  Republican  majorities.  At  the  election  of  1880  and  every 
subse(]uent  election  it  had  been  returned  as  giving  lai^  Democratic 
maiorities,  but  all  these  elections  but  one  had  been  contested,  and  in 
each  case  the  committee  and  the  House  had  found  fraud  amounting  to 
thousands  of  votes.  In  every  case  but  one  the  Republican  contestant 
had  been  seated;  in  one  case  by  the  unanimous  vote  of  a  Democratic 
House.  The  delay  in  deciding  the  case  in  the  Forty -eighth  Congress 
had  prevented  the  contestant  from  prosecuting  his  case  in  the  Forty 
ninth  Congress.  In  the  Fiftieth  Congress  the  majority  of  the  committee 
had  found  f  mud  reaching  into  the  thousands  of  votes,  but  not  enough 
to  overcx>me  the  returned  majority.  The  minority  had  reported  m 
favor  of  contestant.  The  law  of  Ambama  required  that  where  practi- 
cable eac»h  jmrty  should  be  represented  on  the  election  boardjs.  In 
nearly  every  precinct  in  four  of  the  counties  in  this  district  the  inspect- 
ors were  either  all  Democrats  or  the  Republican  inspector  appointed 
was  illitenite  and  incompetent  to  guard  against  frauas.  In  Ix)wndes 
County  intelligent  Republicans  had  been  appointed  for  each  of  the 
nineteen  precincts,  but  shortly  after  a  visit  or  contestee  their  appoint- 
ments were  revoked  and  other  appointments  made.  The  probate  ludge 
testified  that  he  had  been  informed  that  the  first  appointees,  being 
school-teachers,  did  not  wish  to  serve,  and  that  so  far  as  he  knew,  the 
second  appointees  were  as  intelligent  as  the  first.  The  change  was  not 
made  at  the  request  of  contestee,  and  the  appointments  were  satisfac- 
tory to  contestant. 

A  detailed  examination  of  the  testimony  showed,  however,  that 
12  of  the  original  appointees  either  actualnr  served  or  attempted  to 
serve,  and  that  8  of  tne  new  appointees  coutd  neither  read  nor  write. 
In  e4ich  of  the  precincts  where  the  original  appointees  did  serve,  the 
vote  as  coant<»d  was  in  exact  accordanc^i  with  the  relative  strength  of 
the  two  parties  in  the  precinct;  in  the  other  precincts  it  was  just  the 
n^vei'se. 

Th(»  minority  of  the  committee  did  not  reply  to  that  portion  of  the 
reiKirt  of  the  majority  which  treated  of  ^'the  recent  political  history 
of  the  district,''  iM^lieving  that  every  case  should  stand  on  its  own 
merits  and  be  tried  by  the  ordinary  rules  of  evidence.  In  answer  to 
the  charge  that  the  change  in  tfie  Republican  election  oflicers  in 
Ijowndes  County  was  for  the  purpose  of  facilitating  f mud,  the  minority 
(luoted  the  testimony  of  the  probate  judge,  a  witness  for  contestant, 
snowing  that  the  new  appointments  were  made  for  a  legitimate  reason, 
without  suggestion  by  the  contestee,  and  were  satisfactory  to  contestant. 

Substantially  all  of  the  minority  report,  and  a  large  part  of  the 
majority  report,  was  taken  up  with  a  detailed  discussion  of  the  evidence 
in  regard  to  each  of  some  70  precincts.  No  general  description  of  the 
evidence  was  given  in  either  report,  and  no  general  rules  of  inter- 
pretation were  statc^d.  It  will  be  impossible  to  condense  the  outline  of 
the  reports  except  by  a  very  genenil  description,  but  it  is  to  be  under- 
stood that  the  (*oinpiler  and  not  the  committee  is  responsible  for  the 
description.  It  is  believed,  however,  that  a  careful  and  impartial 
examination  of  the  reports  will  confinn  all  the  statements  made. 

The  testimony  of  contest^mt  was  of  substantially  the  same  sort  in 
nearly  all  the  precincts.  Befon*  the  eleetion  the  Ifopublican  voters  in 
the  various  precincts  had  been  organized  into  cluDS,  and  plans  had 
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Immmi  iiiadt*  for  tlio  puriM)so  of  n'lidorin^  it  possible  to  prove  the  vote 
without  rrfoiviuM*  to  tin*  r«'tunis.  Tht'sio  pluii.s,  when  jx^rfectly  carried 
out,  won*  substuiitiallv  us  follows: 

« 

rndor  tlu*  luw  no  iH»r.son  oxcopt  the  voter  in  the  act  of  voting  and 
two  challenj^er.s  was  allowrd  witliiii  80  feet  of  the  poUtf.  At  the 
most  con voiiirnt  point  at  this  distan<vtwo  or  forepersons,  previously 
selectinl  as  oKMksand  tirkrt  distributers,  would  station  theniselve^i,  the 
voters  forming  a  body  iM'hind  thoni.  One  voti»r  would  come  forward, 
take*  a  Hrpu))li(*an  ti(  ket,  show  it  to  the  clerk,  have  his  name  recorded, 
and  ^o  to  tho  poUini]r  window,  holding  the  ticket  out  from  his  bodv  so 
that  it  could  In*  scon  that  lu*  did  not  change  it.  On  his  return,  if  he 
had  l>c(Mi  scon  to  dci)osit  tho  ticket,  his  name  would  be  checked,  and 
another  voter  would  vote  in  the  same  way.  When  the  votes  were 
counted,  it  was  ^nMUMally  found  that  from  two-thirds  to  nine-tenths  of 
these  voters  were  returned  as  votinc^  tht^  Democratic  ticket.  Contest- 
ant elaimed  that  tin*  evidenc**  of  the  ticket  distributers  and  clerks, 
testifvintj  to  these  faets  and  ])n\siMitin*r  the  lists  kept  by  them,  was 
proof  that  the  returns  were  fnuidulent,  and  also  proof  of  the  numlxjr 
of  votes  received  by  him.  Hotli  the  majority  and  minority  of  the  com- 
mittei*  ajxreed  that  su<li  testimony  was  ac{missible  for  what  it  was 
worth,  but  the  majority  found  it  sullicient  to  overthrow  the  returns  in 
a  nuieli  lartrer  numbiu-  of  eases  than  did  the  minority.     The  typical 

Flan  above  described  was  not  p^Mfectlv  carried  out  in  all  the  precincts. 
n  some  cases  no  list  was  kept,  luit  only  a  tjiUy  or  count;  in  some  cases 
the  ])ollin<jr  wiiu'ow  was  so  situated  that  it  was  imix)ssible  to  see  the 
ticket  in  the  hand  of  tln^  voter  all  the  time  while  he  was  going  to  the 
window,  and  in  sonu*  <ases  suftici^Mit  piins  were  not  taken  to  do  so 
when  it  would  have  bciMi  possible;  in  some  cases  the  tickets  were  dis- 
tril)uted  more  than  :Jn  feet  fiom  the  polls,  and  in  some  cases  they  were 
not  separately  read  )>y  the  clerk  who  kept  the  list. 

Contestee  took  no  testimony  in  rej^-ard  to  some  ju'ccincts,  but  in 
rciifard  to  the  laieer  miniber  he  took  the  testimony  of  one  or  more  of 
tlnM)lHcers  of  election,  who  testilied  that  they  saw  no  fraud  committed. 
He  also  siiowed,  wlieres  er  po-;sible,  by  cross-examination  or  sepaiiite 
testimony,  tluit  some  of  tlu*(h'tails  of  tlu*  typical  plan  above  described 
wvvo  not  cairied  out.  m)  as  to  leave  the  chain  of  eircumstiuitial  evi- 
dence incomplete. 

The  majority  of  the  committee  ai)plied  th(*  testimony  substiintially 
as  follows:  Whei'e  tluM'c  was  no  testimony  for  the  conti>stee,  or  the 
testimony  was  not  >ucli  as  to  amount  to  a  denial  of  the  fmud,  being 
th(»  testimony  of  ;m  illiterate  inspector  who  c(mld  not  have  known 
whether  the,  votes  wer(^  correctly  counted  or  not,  or  of  one  of  the 
other  inspectois,  when  the  circuni>tanc<»s  were  such  that  the  fmud 
could  hav(^  ))ee?i  committed  l>v  tiie  third  without  the  knowledge  of  the 
other  two.  or  wlier(^  the  electi(ni  ins])ect()rs  were  impeached  either  by 
testimony  oi'  circumstances,  and  wlu*re  the  testimony  for  contestiint 
was  clejii-  and  detinite,  evi'u  thoutjrli  all  the  details  of  the  above- 
described  typical  plan  were  not  carried  out,  the  returns  were  rejectt»d 
and  tli(*  vot(!  counted  accordin^^  to  tin*  proof.  Where  there  was  a 
direct  conilict  of  unimpeach(Ml  testimony  the  returns  were  generally 
allowcnl  to  .^tand. 

Tin*  minority  found  the  testimony  in  most  cas(\s  insuflScient  to  over- 
throw th(^  returns.  Where  there  was  no  t<\stimony  at  all  for  the  con- 
testee,  and  the  precautions  taken  by  the  Republican  voters  were  such 
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as  to  leave  the  chain  of  circumstantial  evidence  unbroken,  the  returns 
weie  rejected  and  the  vote  restated  according  to  the  proof.  But 
where  any  of  the  election  oflScers  testified  to  the  honesty  of  the  elec- 
tion, or  where  the  testinnony  for  contestant  was  not  perfectly  clear 
and  definite,  they  allowed  the  returns  to  stand. 

The  case  was  fully  debated,  and  the  resolutions  presented  by  the 
conmiittee  were  adopted  by  a  vote  of  130  to  113,  and  Mr.  McDuffie 
was  sworn  in. 

[  Rowel  1,  255-327.] 

(10)  Chalmers  vs,  Morgan. 

Cons/Jiraci/^  frautl^  intimidation^  illegal  voting.  Majority  report 
f(rr  amtestiicj  vrport  of  Mr,  Uouk  for  contestant,  Cmitestee  retained 
tlw  Heat, 

Majority  report  by  Mr.  Dalzell;  minority  report  by  Mr.  Houk. 

Contestee  rcceivecl  a  plurality  of  8,161  votes  on  the  face  of  the 
returns,  which  contestant  sought  to  overcome  by  charges  of  conspirac}', 
fraud,  and  intimidation.  The  committee  found  that  the  charges  were 
sustained  as  to  at  least  twenty-three  precincts,  and  that  a  restatement 
of  the  vote  in  these  precincts,  according  to  the  proof,  would  overcome 
at  least  three- fourths  of  the  plurality  returned  for  contestee.  But  no 
evidence  was  taken  by  contestant  in  regard  to  a  large  number  of  pre- 
cincts, and  the  evidence  in  regard  to  others  was  insuflicient.  The 
charges  of  fraud  were  confined  to  seven  of  the  nine  counties  in  the 
district.  The  election  in  the  other  two  counties  was  honest,  and 
while  wholesale  fraud  was  shown  in  e^ch  of  the  seven  counties,  onh'' 
those  precincts  could  be  thrown  out  which  were  assailed  by  evidence, 
and  these  constituting  l)ut  one-fourth  of  the  district,  and  the  fi-aud 
shown  in  them  not  being  sufficient  to  overcome  the  entire  returned 
majority,  the  presumption  of  fairness  in  fav^orof  the  unassailed  boxes 
and  the  unimpeachecl  vote  of  two  counties  nmst  save  contestee  his 
title  to  his  seat. 

But,  while  reporting  in  favor  of  contestee,  the  committee  severely 
condemned  the  fraud  to  which  at  least  three-fourths  of  this  returned 
majority  was  proved  to  be  due.  These  frauds  were  of  various  sorts. 
In  some  places  armed  militia  companies,  composed  entirely  of  Demo- 
crats, were  organized  and  drilled  just  previoiLS  to  the  election.  By 
their  presence,  and  in  some  cases  by  their  acts,  many  Republican  vot- 
ers were  intimidated  from  voting.  The  election  oflScers  in  many 
precincts  were  all  Democrats,  in  violation  of  law,  and  where  Republi- 
cans were  appointed  they  were  genei*ally  selected  because  of  their 
illiteracy  ana  inal)ility  to  guard  the  interests  of  their  partv.  In  some 
precinct.s  th(i  judges  of  deletion  were  caught  changing  ballots,  and  in 
others  the  box  was  removed  from  the  presence  of  the  United  States 
supervisor  at  noon  and  in  the  evening,  and  when  the  ballots  were 
counted  out  of  it  the  result  differed  very  greatly  from  the  vote  as 
proved  to  have  boon  cast.  In  some  strong  Republican  precincts  no 
election  was  held,  and  in  a  number  of  others  the  box  was  stolen  after 
the  votes  had  been  cast.  Th(^  count\^  registering  oflScers  arbitrarily 
struck  from  the  lists  the  names  of  a  large  number  of  Republican  voters, 
and  whiMi  these  voters  presented  themselves  at  the  polls  their  votes 
were  refused.     There  was  also  t<3stimony  from  members  of  both  par- 
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ties  showing  that  the  general  sentiment  of  the  Democrats  of  the  dis- 
trict was  favorable  to  carrying  the  election  by  fraudulent  means  if 
necessary. 

Mr.  Jlouk  filed  a  minority  report,  contending  that  contestant  was 
elected.  He  claimed  that  a  conspiracy  to  carry  the  election  by  fraud 
was  proved  to  have  been  formed  by  all  the  officers  connected  with  the 
election  machinery,  and  that  in  those  counties  where  the  conspiracy 
was  proved  to  have  been  carried  out  in  a  number  of  precincts  there 
coula  bo  no  presumption  of  fairness  in  favor  of  the  precincts  in  regard 
to  which  no  testimony  was  taken.  Under  the  conditions  shown  to 
exist  in  Mississippi,  counties  should  be  taken  as  units  and  the  votes 
of  the  unassailed  boxes  thrown  out.  If  this  course  were  followed  as 
to  the  counties  where  the  conspirac}^  was  most  completely  proved,  the 
majority  returned  for  the  contestee  would  }ye  overcome  and  a  majority 
shown  forconti»stant,  ev^en  on  the  findings  in  regard  to  individual  pre- 
cincts indicated  in  the  majority  report.  But  on  the  findings  of  Mr. 
Houk  in  regjird  to  individual  precmcts,  the  majority  would  be  over- 
come even  without  throwing  out  the  unassailed  boxes. 

The  case  was  briefly  debated  (contestiint  speaking  in  his  own  behalf), 
and  the  resolutions  presented  by  the  committee  were  adopted  by  a  vote 
of  115  to  15  (on  division,  the  Speaker  ''counting  a  quorum"),  and  the 
title  of  (»ontestee  to  the  seat  was  thus  confirmed. 

[Rowell,  329-433.] 

(11)  Langston  vs.  Venable. 

Framh  Majority  report  far  contestant;  min^yrity  report  for  con- 
testee.     Contestant  given  the  seat. 

Majority  report  by  Mr.  Haugen;  minority  report  by  Mr.  O'Ferrall. 

C'Ontestaiit  claimed  that  the  plurality  of  641  votes  returned  for  con- 
testcM*  was  due  to  fraud  and  false  counting  on  the  part  of  the  election 
otticers.  A  large  iuunl)er  of  precincts  were  brought  in  issue,  but  only 
five  were  considered  in  the  reports — the  Third  and  hixth  wards  of  Petei-s- 
!)urg  and  three*  outside  precmcts.  The  principal  changes  made  in  the 
vote  wen*  in  the  two  wards  of  Petersburg,  and  on  them  the  case  turned. 

Outsidi;  of  Petersburg  tin*  returns  of  one  precinct  had  been  rejected 
entire  })v  the  county  commissioners  on  account  of  irregularities  m  the 
returns  of  the  Presidential  vote.  The  conmiittee  unanimously  counted 
the  vote  of  the  precinct  for  Congress.  The  return  from  another  pi'e- 
cinct  was  not  signed  or  certified,  and  no  testimony  was  offered  to  show 
its  correctness.  The  majority  of  the  committee  stated  that  this  pre- 
cinct was  attacked  in  the  notice  of  contest,  and  rejected  the  so-called 
return.  The  minority  stated  that  the  precinct  was  not  mentioned  in 
the  notice  of  contest,  and  on  this  account  refused  to  reject  the  return. 
In  another  precinct  new  election  officers,  all  political  opponents  of  con- 
testant, wciT  ai)pointed  on  the  morninij  of  the  election.  The  election 
was  held  in  a  less  conunodious  room  than  the  one  usually  used.  At 
noon  an  adjournment  for  dinner  wius  had,  and  the  box  left  m  the  room, 
the  door  being  locked.  A  bundle  of  tickets  containing  contestee's 
name  was  on  the  tiible  near  the  })ox.  No  friend  of  contestant  was 
allowed  to  witness  the  count.  The  clerks  of  the  election  had  gone  out 
of  the  room  at  the  close  of  the  polls,  and  on  returning  had  difficulty  in 
gaining  admission.  During  thiMr  absence  the  ballots  had  been  taken 
out  of  the  !)ox  andurranged  on  the  tai)le  in  separate  piles  for  the  three 
candidates.     There  were  found  to  be  ^li\  more  ballots  than  persons  vot- 
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ing  (in  a  total  vote  of  about  2(X)),  and  the  ballots  were  returned  to  the 
box  and  the  excess  di'awn  out  by  a  blindfolded  judge.  One  of  the 
judges  of  election  swore  to  the  honest}'  of  the  count,  and  explained 
the  change  in  the  election  officers  and  the  delay  in  admitting  the  clerks. 
The  majority  concluded  that  these  circumstances  were  sufficient  to  call 
for  the  rejection  of  the  return.  The  minority  held  that  the  excess  of 
ballots  was  not  sufficient  proof  of  fraud,  and  that  the  other  circum- 
stances said  to  l>e  suspicious  were  satisfactorily  explained;  and  in  any 
case  the  whole  return  ought  not  to  be  rejected,  as  the  utmost  advantage 
contestant  could  claim  would  be  to  have  counted  for  himself  the  high- 
est number  of  votes  estimated  by  his  followers  to  have  been  cast  for 
him. 

In  the  Third  Ward  of  Petersburg  the  returns  gave  contestant  174 
and  contestee  518  votes.  Contestant  claimed  to  have  proved  by  the 
evidence  of  two  witnesses  that  he  had  in  fa(^t  received  284  instead  of 
174  votes,  thus  showing  the  falsitv  of  the  returns.  These  two  wit- 
nesses tostitied  that  they  stood  at  the  polling  window  all  day  and  took 
down  the  names  of  all  the  colored  voters  who  voted;  that  284  voters 
voted  an  open  ticket  with  contestant's  name  on  it,  and  that  they  read 
each  of  these  tickets,  saw  them  voted,  and  took  down  the  names  of  the 
votei*s.  The  lists  were  put  in  evidence  by  contestant,  and  the  com- 
mittee called  attention  to  the  fact  that  none  of  the  voters  whose  names 
appeared  on  them  had  been  called  by  contestee  to  testify  that  they  ha<l 
not  voted  as  claimed  in  the  testimony  of  these  witnesses. 

Cont(^*^tant  began  taking  testimony  in  this  precinct  twenty-three 
days  before  the  expiration  of  his  time,  in  pui*suance  to  a  notice  con- 
tiiining  the  names  of  292  persons  who,  he  claimed,  would  have  testified 
that  they  voted  for  him.  The  first  two  witnesses,  whose  testimony  is 
noted  above,  were  cross-examined  by  contestee  throughout  the  entire 
twenty-three  days,  and  hence  the  testimony  of  the  individual  voters 
could  not  be  taken.  The  committee  held  that  the  contestee  was  estop- 
pod  from  claiming  that  the  testimon\^  of  the  two  witnesses  was  insuffi- 
cient unless  corroborated  by  that  of  the  individual  voters,  he  having: 
by  his  own  act  prevented  the  latter  testimony  from  being  taken.  The 
committee  rejected  the  returns  of  this  ward,  and  counted  only  the 
votes  proved  outside  the  returns. 

The  testimony  in  regard  to  the  Sixth  Ward  was  similar,  except  that 
the  testimony  of  the  individual  voters  was  also  tjiken.  In  this  ward 
contestant  was  returned  iis  receiving  139  votes  and  contestee  352. 
The  officers  of  election  were  all  political  opponents  of  contestant. 
Two  hundred  and  eighty-three  voters  testifiea  that  they  had  voted  foi* 
contestint.  Two  witnesses  who  had  stood  at  the  window  and  read  the 
tickets  of  the  voters  testified  that  they  had  seen  377  of  them  vote  for 
contestant,  and  had  kept  a  list  of  the  names.  Six  days  before  the 
ex|)iration  of  liis  time  contest^mt  began  taking  the  testimony  of  149 
voters  named  in  a  notice,  in  addition  to  the  283  who  had  already  testi- 
fied. The  fiist  witness  was  cross-examined  by  the  contestee  through- 
out the  entire  six  days,  and  was  then  arrested  at  the  instance  of  con- 
test(*e\s  couiis(»l  on  the  ground  that  he  had  refused  to  testify  in  the 
cas(\  The  other  vot(M\s  named  in  their  notice  were  not  examined. 
The  committee  rejected  the  return  as  fraudulent,  and  counted  for  con- 
testant the  377  votes  proved  to  have  been  cast  for  him. 

At  this  poll  there  were  two  lines  of  voters,  one  composed  of  white 
men  and  the  other  of  colored.  The  colored  registration  })ook  was 
placed  in  the  hands  of  the  judge  least  familiav  Y(\t\\  iV^fc  ^vsmV^'^s:^^^ 
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th(»n'  was  soiiu^  (h»liiy  in  tindiii^  the  niiincH  of  colored  voters.  Votes 
wn  •  n»r«»ivo(l  from  tho  two  linos  altermitvly.  The  colored  lino  l)cing 
iniH'li  tho  loii<^rr.  th(»r(»  won*  still  124  voters  in  it  who  had  not  voted 
whiMi  the  noils  closed.  Theso  voters  all  deix>8ited  the  tickets  they 
had  iiit(Mi(l<'d  to  vote  in  a  box  provided  at  tno  instance  of  contestant 
after  tlio  polls  had  closed.  Nearly  all  of  the  Imllots  were  for  contest- 
ant. Xo  affidavits  were  made  hy  the  voti»rs,  no  list  of  their  names 
was  k(»pt,  and  tht\v  were  not  called  as  witnesses.  The  committee  held 
tiiat  under  this  state  of  the  evidiMice  their  votes  could  not  l)e  counted 
for  contestant  (for  a  ditferent  rulinjif  under  a  different  state  of  facts, 
see  Waddill  rs.  Wise),  hut  that,  had  their  numlK?r  been  sufficient  to 
<*han^e  the  result,  the  election  should  on  this  account  alone  have  been 
declare<l  void  and  a  new  election  ordered. 

The  niinoritv  found  that  tin*  testimony  was  not  sufficient  to  show 
fniud  or  overtlirow  tin*  n*turns  of  either  of  these  wards.  In  the  Sixth 
Ward  one  of  tin*  judj^es  of  el(»ction  and  the  Unittni  States  supervisor 
swore  ])ositivelv  to  the  honestv  of  the  count.  The  storv  told  bv  the 
two  outside  list  keepers  was  inherently  improlmble,  as  it  would  have 
b(»en  a  ])hvsical  inii)ossibilitv  for  them  to  stimd  all  dav  where  thev 
ilaiined  to  h}iv<*  stood  and  keep  so  close  a  scrutiny  on  the  vote.  They 
were,  moreover,  contnulicted  by  a  witn«^ss  who  said  that  one  of  them 
had  been  away  from  the  polls  two  or  three  times  insteail  of  once  as  he 
had  testilied.  and  by  a  number  of  witn(»sses  who  had  not  noticed  them 
at  the  polls  at  Jill.  The  two  ummi  who  distributed  the  tickets  for  con- 
testee  did  not  mention  thes(»  list  keeiK»rs.  Neither  of  the  ticket  dis- 
tributers could  read  the  tickets  they  ^ivo,  out,  and  they  only  knew 
th(*ir  contents  fioni  the  tact  that  they  <x<>t  them  from  the  leading  man- 
aj^er  of  contestant's  canvass  in  the  district.  The  voters  could  not  rea<l, 
and  could  oiilv  test  if  v  that  t.li4*v  voted  the  tickets  eiven  them  bv  these 
illiteiate  ticket  distrii)Ut(M's.  It  would  be  out  of  the  question  to  reject 
a  return  on  siicli  te^tiinonv. 

The  iTi'ouinU  on  which  it  was  sou»rht  to  throw  out  the  returns  of  the 
Thiiil  Ward  were  still  weaker.  Here  tin*  t<»stimonv  of  the  voters  was 
not  taken  al  all,  and  the  <inlv  testimonv  relied  on  was  that  of  the  two 
witnesses  who  clainicil  that  they  saw  a  much  larj^er  number  of  tickets 
voted  oj)eidy  for  eoiitestant  than  was  I'elurned  for  him.  Three  wit- 
nesst's  testified  (hat  these  two  men  were  not.  pnvsentso  continuously  as 
they  claimed  to  have  been,  and  that  it  would  have  b«»en  im|)ossible  for 
tln'in  to  have  sc!iitini/ed  the  l)allolsof  the  vot(»rs  in  the  manner  claimed 
in  their  testimony.  A  Tnitetl  Statt\s  supervisor  ti^stitied  to  the  fairness 
of  tin*  election  and  count.  The  importanc(^  of  the  testimony  of  these 
witnesses  justilied  a  most  thoi'ou»rh  tross-cxamination,  and  the  attemi)t 
on  the  part  of  the  eontesUuit  to  stienj^^then  the  testimony  of  these  wit- 
nesses hy  claims  of  what  he  fmnh/  liave  shown  if  he  had  more  time 
was  oniv  a  confession  of  the  w(»akness  of  his  testimonv. 

Th(*  ea>e  was  fullv  debated  and  hotiv  cont<'ste(l  in  the  House  (it 
beino-  undei-  con-sideration  most  of  the  tinu*  fi'om  September  (>  to  Sep- 
tember :^;'».  IM»M).  'j'|i(»  resolutions  presiMited  by  the  connnittee  WHM*e 
adopted,  the  tirst  by  a  vote  of  151  to  1  (the  Sp(»aker  '"ccmnting  a 
(|uoruin").  and  the  second  without  division,  and  Mr.  Langsttm  was 
sworn  in.'  , 

I  Howell,  4:55-50:^). 


'  It  wan  in  ('(nmertion  with  tlii<  i-asc  tliat  tin*  minority  party  adopt^Mi  for  the  tlrat 
time  the  plan  <»f  withilrawiii;:  in  a  ho<iy  tnun  tlu-  Hall  t.f  the  II<>u;<e,  to  av4»i«l  being 
cuuntt'tl  an  part  of  a  (|Uonini. 
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(12)  MiLLKK  rs,  Elliott. 

Frau<hdent  refusal  of  registration  and  exclusion  of  ballots :  hallot- 
hox  Htufjimj;  ehctioii  and  registratimi  law  xm^'onstitutional.  Majority 
report  for  contestant ;  minority  report  for  cmitestee,      Contestnnt  seated, 

Majority  report  by  Mr.  Kowell;  minority  report  ))y  Mr.  Wilson. 

On  the  vote  as  leturned  contestee  had  a  majority  of  1,355  votes. 
Contestant  charged  that  by  the  stiitutes  of  South  Carolina  and  the 
partisan  manner  of  executing  them  many  voters  possessing  all  the 
constitutional  cjualitications  for  voting  were  prevented  from  register- 
ing and  refused  the  right  to  vote.  He  also  charged  that  the  judges  of 
(^lection  in  a  num])er  of  precincts  repeatedly  shifted  the  ballot  l)oxes 
for  the  purpose  of  deceiving  the  voters  and  causing  them  to  deposit 
their  ballots  in  th(».  wrong  ])oxes,  and  that  by  this  proceeding,  as  well 
as  by  ballot-box  stuffing  and  other  frauds,  he  was  deprived  of  a  large 
number  of  votes  honestly  cast  for  him  by  legal  voters.  All  these 
charges  the  committee  found  to  be  sustained  by  the  evidence. 

The  committee  first  reviewed  the  registration  law  of  the  State,  and 
found  that  it  was  unconstitutional  because  it  was  not  a  reasonable  reg- 
ulation of  the  right  to  vote,  but  was,  under  the  pretense  of  regulation, 
an  abridgment,  su])version,  and  restraint  of  that  right.  Its  unreason- 
able or  restrictive  features  were:  (1)  That  it  did  not  provide  sufficient 
facilities  for  regi  stmt  ion,  and  left  to  the  registering  officer  a  danger- 
ous discretion;  (2)  that  it  attiiched  the  penalty  of  permanent  disfran- 
chisement for  failing  for  any  cause  to  register  for  the  first  election  at 
which  the  citizen  would  be  entitled  to  vote  if  registered;  (8)  that  it 
affixed  a  like  penalty  for  parting  with  or  destroying  a  registration 
certificate;  (4)  that  all  applications  for  transfer  or  renewal  of  certifi- 
cates nuist  be  made  at  the  county  seat  of  the  county  where  the  original 
certificate  was  issued;  (5)  that  when  the  board  of  appeals  had  decided 
against  an  applicant  for  registration  he  might  appeal,  but  nuist  give 
notice  in  writing  within  five  days  and  commence  proceedings  in  court 
within  ten  days  thereafter.  This  was  a  special  remedy  with  a  fifteen 
days'  statute  of  limitjitions;  (y^)  that  the  supervisor  was  given  arbiti*ary 
power  to  strike  names  from  the  registry  list  without  posting  the  names 
and  without  notice  to  anybody.  In  addition  to  the  difficulties  thrown 
by  the  law  in  the  way  of  registration,  the  committee  found  that  the 
manner  of  executing  it  was  such  as  to  make  it  still  more  difficult  and 
often  impossii)le  for  persons  politically  opposed  to  the  registering 
officer  to  secure  registration. 

The  minority,  without  entering  into  a  detailed  examination  of  the 
law,  held  generally  that  its  provisions  were  reasonable  and  constitu- 
tional, and  that  there  was  nothing  in  the  testimony  indicating  that  it 
was  executed  in  a  partisan  or  illegal  manner. 

Th(»  issue  in  which  the  most  votes  were  involved,  and  on  which  the 
case  cliietly  turned,  was  the  (juestion  of  counting  a  large  number  of 
ballots  for  contestant  found  in  the  boxes  intended  for  the  reception  of 
ballots  for  Presidential  electors.  Under  the  law  of  the  State  the  boxes 
for  Shite  office rs  and  those  for  Federal  officers  were  presided  ovei*  by 
different  sets  of  election  officers,  and  the  elections  were  often  held  at 
different  places.  At  the  State  election  poll  six,  and  sometimes  seven, 
boxes  were  reciuired  to  be  used;  at  the  Federal  poll  two.  The  boxes 
were  required  to  be  labeled  in  plain  roman  letters,  and  the  voter  was 
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roi|uirrtl  lo  (l<'p4)>it  lii>  own  ballots  in  the  Iwxes.  No  ))allot  found  in 
tilt'  wrmiji'  1m»x  couM  hi*  i'oimtod.  'I'ho  judges  were  rtK|iiirod,  on 
driiuiiul.  to  road  tiio  iiuiiu's  on  tfn*  hoxos.  An  inclosurc  was  to  Ik» 
"  raiird  oil  or  oilicrwisr  jn'ovidod."  No  |X'rson  extH>pt  the  voter  in  the 
act  of  votiii)^'  >\as  prrniittcd  iiisidt*  the  inelosure,  and  no  one  exeept  the 
oHicers  of  eliM-tion  was  jHTmitti^d  to  sjKnik  to  the  voter  while  m  the 
inrlosuiT.  • 

The  inrloNiMi's  providr<l  were  «r(»n(»iHil|y  ol(>st>  fenevs,  whirh  shut  off 
the  \  iew  fi'oni  the  oiil'^idr.  I^ar^^e  nuinlxM's  of  the  voters  for  contestant 
could  not  read,  and  were  con^Mjuently  oidijjed  to  ivly  on  the  position 
of  the  hoxe*^  to  know  in  which  iM)x  to  deixisit  their  liallot.8.  Tne  nian- 
a<r<'i*s  in  many  j)recinci-^  shifted  the  position  of  the  hallot  lK>xes  from 
time  to  time,  with  the  icNnlt  that  lar*;«».  num])ers  of  tickets  were  depcjs- 
it<'d  in  the  wroiiLT  hoxe^.  ( )ne  of  the  nianajjei's test i tied  that  he  shifted 
the  hoxes  tor  \\\v  ])nrpose  nf  "Narryinj?  out  the  spirit  of  th«»  law,  and 
teMinji'  the  inteHi;renci»  of  the  vot<'rs."  Another  testified  that  he  did 
it  in  onh'r  to  defeat  the  ill<»t^al  a<'tion  of  the  United  States  suiX}rvi8oi"s 
in  surreptitiously  scndin;:  out  notes  stating  the  relative  positions  of  the 
hoxe>.  All  the  eUMtion  oliicers  throut^hout  the  district  were  {xditii^al 
parli>ans  tA'  contestee,  the  ofovernor  having,  uiK>n  application^  refused 
to  accord  to  the  party  of  contestant  th(»  ri^ht  of  repre4sentation  on  the 
hoards. 

Tile  ctnnmi(t4'e  held  that  this  provision  of  the  election  lawwaspnie- 
tically  an  educational  ({ualitication,  and  su<*h  <|uaIiAcation  heing*  for- 
hiddeii  hy  the  constitution  of  the  St^ite,  tin*  law  was  unconstitutional. 
The  pio\  i>ion  that  the  cN'clion  ollic(M"s  should  read  the  laliels  on  the 
hoxes  was  ra>ily  e\a<li'<l  and  of  no  ])ra<*tical  cfFect,  as  there  was  no 
recjuireiiiriit  that  they  should  in  any  way  di^sipiate  the  I)oxes  while 
rea<linir*  or  read  the  labels  in  any  parti<'ular  onler.  The  pnietiee  of 
shifting!'  the  i)allot  boxes  wa>  not  ex])resslv  for!)idden  hv  the  law,  hut 
it  was  a\owc(lIy  (lone  for  the  frau<luleiit  purpose  of  d«veivin«(  the  vot- 
ers and  causjnn*  thrni  to  ca>t  their  ballots  in  the  wronj^  In^xes.  The 
act  was  made  fraudulent  In  its  fi'audulent  ])urpose. 

In  the  various  ])i-ccincts  of  the  district  contestant  sustained  a  net  loss 
of  l.»U'.>  \(»tc>.  which  were  cast  in  the  wi'oiiiT  boxes  iis  a  result  of  this 
conduct  of  the  iii(i*2'cs  and  weic  dest roved  bv  them.  The  Unit«»d 
Slates  supervisors  pit'scnt  at  cveiy  p(»||  testiti<*d  to  the  nund)er  of 
ballots  thus  dc^troyt-d  for  each  caiKiidate,  jind  on  their  testimony  the 
commitlei'  counted  for  contestant  l.nod  additional  votes. 

The  minoi'ity  held  th:it  the  ]H'ovisions  of  th(»  law  were  constitutional 
and  salutary,  ami  thai  the  .shifting- of  the  ballot  boxes  was  a  proper 
proceed iniLi'.  I  he  law  contained  many  features  of  the  '*  Austmhan 
sy.stem,"  and  scimmJ  much  the  same  j)urposi*.  Its  purjHjse  was  to 
<'ari'v  out  the  pr<»\  isjon  of  the  constitution  of  the  State  protectinjif  tin* 
voter  fiom  *'an  uimIuc  iniliienct'  from  power,  briberv,  tumult,  or 
impi'oper  conduct."  It  pi'o\  ide<l  that  the  voter  should  Ik*  sepanited 
fiom  all  others  whih'  \otin;:\  shouM  deposit  his  own  IwU lots  in  the 
boxes.  an<i  that  he  should  receive  any  information  h(»  desired  from  the 
ele<tion  otlicer>  alone.  If  tin*  law  was  bein<*"  violatiMl  by  the  reception 
of  infoiMuation  by  f he  voters  from  otheis  than  the  election  oflicers;  *'if 
the  wiM'  pi-ovisions  of  this  law  wcie  beinir  interfered  with  and  ren- 
dered nutratorv  bv  anv  outsider  at  anv  poll:  or  if  it  <*ame  under  the 
observation  of  those  st-lected  to  supervise  the  execution  of  this  law 
that  its  letter  or  intention  or  spirit  was  })ein(^  violated,  wo  8ubmit  it 
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was  the  duty  of  the  managers  to  shift  the  boxes  or  perform  any  other 
legal  act  to  subserve  its  proper  execution." 

The  evidence  by  which  the  number  of  votes  thus  lost  was  sought  to 
be  shown  was  inconclusive,  consisting  chiefly  of  the  memory  of  the 
United  States  supervisors,  assisted  by  leading  questions  from  con- 
testant's counsel.  The  proposition  to  count  for  contestant,  in  violation 
of  the  State  law,  1,000  votes  cast — if  cast  at  all — in  the  wrong  boxes 
could  not  be  sustained  by  any  principle  of  law  or  reason. 

In  seven  precincts  the  committee  found  that  the  ballot  boxes  had 
been  stuffed  in  the  interest  of  contestee.  Under  the  law  of  the  State 
if  more  ballots  were  found  j/i  the  boxes  than  there  were  names  on  the 
poll  list  it  was  the  duty  of  one  of  the  judges,  blindfolded,  to  draw  out 
the  excess  of  ballots.  In  each  of  these  precincts  there  was  an  excess, 
in  one  case  of  nearly  400  votes,  and  in  the  other  cases  of  from  75  to 
100.  The  law  in  regard  to  "purging"  the  boxes  had  been  complied 
with. 

The  committee  held  that  the  fact  of  the  existence  of  so  large  an 
excess  of  })allots  was  proof  that  the  boxes  had  been  stuffed  by  some 
one.  That  they  must  have  been  stuffed  in  the  interest  of  contestee 
was  proved  in  every  case  but  one  by  the  testimony  of  a  much  larger 
number  of  voters  than  were  returned  as  voting  for  contestant,  who 
testified  that  they  had  voted  for  him.  In  three  precincts,  including 
the  one  where  the  voters  were  not  called  as  witnesses,  there  was  evi- 
dence indicating  that  the  managers  of  election  placed  the  excess  of 
ballots  in  the  l)ox.  In  two  of  these  cases  the  managers,  who  were  all' 
partisans  of  contestee,  refused  to  exhibit  the  inside  of  the  Ik)x  to  the 
United  States  supervisor  or  the  voters  present  at  the  opening  of  the 
polls,  a§  requirea  by  the  law,  alleging  that  the  polls  had  been  already 
opened  and  votes  received,  though  no  proclamation  had  been  made 
and  no  opportunity  given  for  voting.  In  the  third  case  the  boxes 
were  emptied  on  the  heads  of  barrels  standing  behind  a  counter,  where 
the  United  Stiites  supervisor  had  not  been  permitted  to  go  during  the 
day.  More  votes  were  found  in  the  piles  of  ballots  thus  made  than 
had  been  voted  by  the  voters. 

The  committee  held  that  the  statute  for  "  purging"  the  ballot  box 
had  been  provided  for  mistakes  and  not  for  fmuds.  The  boxes  in 
each  of  these  cases  having  been  proved  to  have  been  fraudulently 
stuffed,  the  legal  course  would  be  to  exclude  the  entire  returns  and 
count  only  such  votes  as  were  proved  almnde.  But  contestant  having 
in  the  claims  of  his  original  brief  conceded  to  contestee  all  the  vot^ 
in  each  of  these  precincts  not  proved  to  have  been  cast  for  himself, 
and  it  being  now  only  a  question  of  the  size  of  contestant's  majority, 
aiul  not  of  the  result  of  the  election,  the  committee  counted  the  vote 
according  to  the  statements  in  contestant's  brief.  According  to  this 
method  of  counting  contestant  was  shown  to  have  a  majority  of  757 
votes.  According  to  the  strictly  legal  method  his  majority  would  be 
1,448. 

The  minority  held  that  the  testimony  in  all  these  cases  was  insuflS- 
cient.  The  m(»re  fact  of  the  excess  of  ballots  was  not  sufficient  cause 
for  the  rejection  of  the  returns,  as  the  law  of  the  State  providing  for 
such  contingencies  had  been  strictly  followed.  There  was  no  proof 
that  the  Ijoxcs  had  been  stuffed  by  the  managers,  and  in  the  case  of  the 
largest  excess  there  were  grounds  for  believing  that  it  had  been  done 
by  the  voters  for  contestant;  one  or  more  of  the  managers  in  each  pre- 
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rinrt  tr'-titif<l  to  tli«»  horio^^tv  of  tlnM-U^^tinn;  soino  of  tho  U'Stimony  foi 
«'oiit«'>taMt  w:is  iniiN'iiclK'd:  aihl  the  tt'stiiiKinv  )>v  which  the  anioiint  of 
rxrf«is  wii«<  souirht  t«)  Im-  «<hown  \va<  iiiroiu'hisivo,  iind  in  one  case  con- 
tlirtin^r.  No  '-utliiifnt  foinulatioii  for<*aUin<rtho  votoi-sthoniselvoswjLS 
in  nio'-t  of  th«*  raM'«*.  laid  Uy  lir>t  overthmwinjf  thopix'suniption  of  the 
rorrr4-tiM*»  of  tlif  rftiirn^.  I-.:ir«ri»  num)HM*s  of  the  voters  c^alled  as 
witm'.**--)-*  fur  roiitc**taiit  4-oiil<l  not  n*a<L  and  (*ould  not  know  with  cer- 
tainty for  w  iioni  thrv  v<»t*M|.  l*ait  of  the  testinionv  in  chief  wa8  taken 
thiiinj,'  the  time  for  rchiittal.  and  ]nirt  of  it  was  taken  without  notice. 

Th**  ra>r  wa**  not  drliatt**!.  The  resohitions  |)n\st^ntiHl  ])v  the  com- 
niitti't'  wen*  adoptrd  hy  a  vote  of  l."i7  Ux  1  (on  division^  tte  S|X?aker 
"4ountin«r  ii  <|uornnr\)  and  Mr.  MiUer  was  sworn  in. 

[Uowrll,  .'>n:,-:,so.  I 

do)  ( i<N)i)i:irii   /'x.    lU'i.MM'K. 
//// /////  //y'/ZA///  t,t' If  t/tsfi'tifiifii  iiinl  rt'/tt'ttiPH  of  i^ttt'i^j   siifilhtg  <{f}Hilhtt 

rttnftsfi,,         .»//  tlrfnui   'til  tin     iitni.st. 

Majority  rr|H»rt  l»y  Mr.  Kowell:  minority  report  hy  Mr.  Maish. 

On  th«'  face  of  thf  n'tiirn'*  rontestee  had  a  majority  of  8,195  votes. 
TIh' romniittcr  found  tliat  tliis  majority  was  overcome  and  a  majority 
shown  for  ronle>tant  1»\'  countinir  for  him  the  votes  of  a  hirge  nmnl»er 
of  <jiialitie(I  voters  who  t<'n(hM'ed  their  V4>tes  to  the  officers  of  election 
and  wrn-  illt'»ridly  i'rfuM'<l  the  rijrht  to  vote,  )>y  (*ountin^  Imllots  iUe^Ily 
rrjcrtrd  on  the  «:^r()nn<l  that  they  had  distinguishing  marks  on  them, 
and  l>y  rounlin*:'  the  votes  proved  to  liave  been  cast  in  certiiin  preirincts 
wlieiT  tlir  ballot  Ik)x<'>  ha(l  Immmi  stoh'n,  or  for  other  reasons  no  retums 
iiad  \)vv\\  made. 

Tndcr  tin*  law  of  Florida  voters  w<»n»  recpiired  to  })e  reffistered  to 
cntitb*  tln'in  to  vot«*.  The  rrt^'-isti'ation  was  a  rHM'manent  one,  but  in 
I^s7,  iimlrr  a  n»w  law.  a  new  n*»i"ist  ration  had  lKM»n  made.  A  certifi- 
cate <»f  reLii^t  ration  wa^  iri\en  to  each  voter,  and  if  his  name  for  an v 
rea^m  did  not  an|)«'ar  on  tln'  n'^»"istry  list  in  the  liands  of  the  jud<^es 
this  <ertili<*al«'  \\a<  cn  i«i('n<M'  of  his  ri*:ht  to  vote.  Voters  chanjfintjf 
thrii'  iC'-idence  coiild  pro*  u re  tran>fer  eertilicates,  and  if  the  change 
wa«^  from  o!ie  preeinet  to  another  they  could  not  vote  without  such 
tran>n'r>. 

The  committee  found  that  this  law  had  been  so  executed  l)y  many 
of  the  ie;^i>terin^^  otlicers  a-^  to  deprive  lai'<if<»  numln^rs  of  (pialified 
voier>  of  their  vote<.  and  also  that  by  misinterpretations  of  the  hiw 
the  elect io!i  otliceis  had  depri\"e(l  many  mon*  voters  of  their  votes. 
"The  mis<'onduct  of  ieiii>teiino-  oilieei's  consisted  in  unhiwfully  strik- 
ing* from  the  books  laijx**  number^of  duly  I'ej/istercd  voters;  in  refusing 
oi'  neL'"h*ctinLr  to  r»"-tore  tlu'  niunes  oideied  to  be  restored  by  county 
<*ommi>si()nei'<:  in  keej)in<Lr  their  ol}iceseh)>;ed on  daysof  registration;  in 
uni'e.iMmul>ly  delay in^oi|)plicants:  in  unlaw  fully  I'ecjuiringcoloi'cdappli- 
<'ants  to  prov<»  their  place>  of  re>i(leni'e  by  white  witnesses  known  to 
the  re^»-i.stei  ini,^  ollicers;  in  unlawfully  refusing  or  neghvting  to  make 
tian>ferson  due  application;  in  furnishing une(|ual  facilities  for  regis- 
tration as  between  their  paity  friends  an<l  tln'ir  party  opponents;  and 
in  fiau(hdcntly  registering  persons  not  4|ualilied.  l>y  these  means  many 
\ oters  wei"4^  pr4'Vi'nted  from  being  registered,  and  many  others  who  had 
iM'en  rcL^i>tcrcd  were  struck  from  the  lists.     Th*'  election  officers  refused 
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their  votes  when  tendered.  The  election  officers  in  many  places 
rejected  the  votes  of  persons  whose  names  appeared  on  the  list,  but 
who  did  not  present  registration  certificates,  ana  also  of  persons  whose 
names  had  been  struck  from  the  list,  but  who  did  present  registration 
certificates.  Under  the  law  either  evidence  was  sufficient.  They  also 
refused  the  votes  of  voters  who  had  changed  their  residence  within 
.the  voting  precincts  without  procuring  transfers.  All  such  votes  were 
counted  by  the  committee,  and  390  of  them,  in  regard  to  which  the 
minority  found  the  evidence  to  be  suffijcient,  were  counted  by  the 
minority.  The  committee  also  counted  the  votes  of  a  large  number  of 
voters  who  had  been  prevented  from  registering  by  the  action  of  the 
registering  officers  or  whose  names  had  been  illegally  struck  from  the 
lists  and  who  tendered  their  votes.  The  minority  did  not  count  this 
class  of  votes,  with  a  few  exceptions,  holding  that  there  was  not  suffi- 
cient proof  of  misconduct  on  the  part  of  the  election  officers,  and  that 
in  most  cases  the  voters  had,  through  ignorance,  failed  to  perform  all 
the  acts  necessary  to  make  them  voters  under  the  law.  The  evidence 
of  the  qualifications  of  these  voters  the  minority  held  to  be  in  most 
cases  inconclusive,  and  in  many*cases  the  evidence  of  their  number 
was  inadmissible  or  insufficient.  Detailed  statements  of  these  votes 
were  given  in  both  reports.  A  large  number  of  ballots,  nearly  all  for 
contestant,  had  been  rejected  on  the  ground  that  they  were  not  in  the 
form  provided  by  the  statute.     The  statute  was  as  follows: 

The  voting  shall  l)e  by  ballot,  which  ballot  shall  be  plain,  white  paper,  clear  and 
even  cut,  without  omament«,  designation,  mutilation,  symbol,  or  mark  of  any  kind 
whatever,  except  the  name  or  names  of  the  person  or  persons  voted  for  and  the 
office  to  which  such  i:)er8on  or  persons  are  intended  to  be  chosen,  which  name  or 
names  and  office  or  officers  shall  be  written  or  printed,  or  partly  written  and  partly 
printe<l,  thereon  in  black  ink  or  with  black  pencil,  and  such  ballot  shall  be  so  folded 
as  to  conceal  the  name  or  names  thereon,  and  so  folded  shall  be  deposited  in  a  box 
to  be  constructed,  kept,  and  disposed  of  as  hereinafter  provided,  and  no  ballot  of 
any  other  description  found  in  any  election  box  shall  be  counted. 

Under  this  statute  the  committee  counted  votes  which  had  been 
rejected  for  the  following  reasons:  An  extremely  small  asterisk, 
printed  in  the  lower  comer  of  the  ticket;  names  "scratched"  in  red 
or  purple  ink;  slight  specks  on  the  paper;  a  printer's  dash  in  a  place 
where  no  person  was  named  for  an  office;  printer's  dashes  separating 
the  names  on  the  ticket;  the  name  of  a  candidate  for  justice  of  the 
peace  written  in  with  red  pencil;  and  pencil  marks  on  the  tickets  made 
by  the  judges  in  pushing  them  into  the  boxes  with  a  pencil.  The 
minority  agre(^d  in  counting  all  these  votes  except  those  on  which  red 
ink  or  pencil  had  been  used,  in  direct  violation  of  the  terms  of  the 
statute.  The  committee  counted  those  where  the  red  ink  had  been 
used,  in  spite  of  the  statute,  on  the  ground  that  this  being  the  only 
ink  to  be  had  in  the  only  store  in  the  place  its  use  was,  in  a  manner, 
compulsory. 

In  one  county  no  registration  had  been  had,  the  governor  having 
failed  to  appoint  a  supervisor  of  registration.  The  election  had  been 
held  under  the  old  registration;  no  harm  appeared  to  have  been  done, 
and  the  coniniitte(>  unanimously  counted  the  vote. 

In  Madison  County  the  ballot  boxes  in  several  precincts  had  been 
stolen  bv  a  ])an(l  of  armed  men  on  the  evening  of  the  election,  and  in 
some  otliers  the  election  officers  refused  to  count  the  votes  on  various 
grounds.  Testimony  was  otfered  to  show  the  votes  cast,  and  the  com- 
mittee count(»d  the  votes  according  to  this  testimony.     The  minority 

H.  Doc.  51U 30 
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found  that  tiir  testimony  wits  not  suttirient  to  show  coiiolu8ively  the 
voti.'s  cast.  iK'in^  in  soin«»  cil^os  ]nisiHl  on  inomon',  in  others  on  esti- 
niatrs.  and  in  othors  on  counts  of  tho  Imllots  made  after  the  boxes  had 
h«M»n  ox|)osrd  to  thr  iK)ssil)ility  of  JMUnjif  tanipiM*ed  with. 

I'ndrr  tin*  findings  of  tho  minority  only  jwrt  of  the  majority  of  oon- 
t*'>tiM»  was  ovcrcom**:  under  those  of  tJie  committee  it  was  all  overcome 
an4|  a  majority  of  li-M  shown  for  contestant.     The  case  was  not  reached 

hv  llic  llnusc. 

lUowcll,  r)Sl  *;-Jl».| 

(14)    MrCilXMS   rM.  AlDKKSON. 

luttts.      Miijtirifff  n  f>nrf   fnr  *'tmft stunt :  inluniuty  r*'ptprt  ft^r  (ymfeMttf. 

,\n  ilrffftfi   fnf  tilt     f/nilst. 

Majt>rily  report  l)v  Mr.  Lacey;  minority  reix)rt  by  Mr.  Outhwaitc. 

The  <rovcrnorof  \Vcst  Virginia  dechired  the  result  of  thceieetioii  in 
thi>  district  atul  issued  the  certificate  to  Alderson  on  the  Itasis  of  the 
returns  from  all  the  counties  except  Kanawha*  omitting  the  latter 
return  on  account  of  a  writ  of  rw/ /<//•///•/ awarded  by  the  circuit  court 
of  Kanawha  County  on  th«»  jK^tition  of  c<mtestee,  suspending  the  judg- 
ment and  decision  of  the  hoanl  of  county  canvassei's.  Excludinjpf  this 
county,  contestee  had  a  majority  of  a)K)Ut  1,80(L  hut  countm^  it 
acroidifi^r  to  the  n'turiiN  hased  on  the  original  count  and  forwarded  to 
tile  ;^^ovri'nor,  c(»ntestant  had  a  majority  of  Iti  votes.  Counting  it 
a4'cordin;r  to  the  results  of  recounts  had  on  (H'titicm  of  contestee,  con- 
testee wouM  have  a  majority  of  7  vot(»s. 

The  connuittee  held  that  contestant  havinjif  a  majority  on  the  face  of 
the  returns  as  foj  warded  to  the  t^ovcruor,  he  should  have  ivceived  the 
cei'tilieate,  jmd  on  the  e(»ntest  th<' bunhMi  of  i)r()of  shifted  to  contestee. 
The  cert iti(  ate,  haM-d  on  the  vote  of  only  a  jmrt  of  the  district,  gave 
eontcstre  no  a<i\;intajxc  a>  to  hurden  of  proof. 

\\\  a  mistake  in  writin*^"  the  iie^ures  or  in  footing  cont^estant  was 
credited  with  .M^J  vote.^  in  Hoone  Countv.  The  tallv  sheet  and  the 
e\  i<lenee  of  thn*e  witnesses  showed  that  tlie  vote  was  521.  This  would 
in(iea>e  eontotant's  majoiity.  ])revious  to  the  elimination  of  illegal 

\ot«*>.   to  'J.'*. 

The  committee  lield  thjit  tlie  i>allot>  in  tin*  two  precincts  in  Kanawha 
("ountv,  wlieie  the  Mi(»;ite>t  chaniT^'  in  favor  of  contestee  was  found, 
\\iu\  n<»t  l>een  preserved  in  accordance  with  the  law  or  with  sufficient 
cai'e  to  lender  the  recoufit  tiii^t worthy.  In  the  other  precincts  of  the 
county  the  clian<jfes  (of  I  or  :i  votes  in  a  pivcinct)  were  equally 
a;rain>t  l)oth  parties,  hut  in  these  two  precincts  a  change  of  H4  votes 
wa^  ma<le  against  contestant.  The  law  I'cquii'cd  the  packages  i*ontain- 
ing  the  hallots  to  i»e  .seale(|  hy  the  judgi's  of  <dcction  on  the  completion 
of  their  count,  hut  neithei-  of  these  ])ackagcs  was  effectively  .sealed. 
In  one  ca>e  an  attem])t  had  heen  made  to  seal  the  ])ackage  with  mu<*i- 
laiTc,  i)Ut  it  was  carried  several  miles  to  the  countv  clerk's  office  iu  a 
hag  thrown  acioss  a  Jiorsi-'s  hack,  and  in  the  clerk's  office  it  was  kept 
(»ver  the  storm  dooi\  from  wlTuh  it  was  several  times  thrown  down  to 
tile  sto!ie  floor.  Wln'ii  it  was  recounted  it  was  f(mnd  that  the  seal  hiid 
iiroken  or  had  never  a<lheied.  The  hallots  fnmi  the  other  ])recinct 
wei'c  forwarded  in  a  ci'acker  hox,  sealed  on  the  to]).  After  the  recount 
it  was  noticed  that  one  of  the  boards  <»n  the  bottom  of  the  box  wa^ 
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split,  and  there  were  marks  apparently  made  by  a  sharp  instrument 
used  to  pull  off  the  board.  One  of  the  employees  of  the  clerk's  office 
had  formerly  been  in  the  penitentiary,  and  was  a  man  of  intemperate 
habits  and  bad  character.  He  had  been  at  work  in  the  office  alone  for 
some  time  one  evening  during  the  time  that  the  box  was  there.  There 
was  conflicting  testimony  tending  to  show  suspicious  actions  on  his 
part  during  that  time.  The  recount  in  one  of  the  precincts  was  also 
mipeached  by  contestant  calling  143  witnesses  who  testified  that  they 
voted  for  him,  though  the  recount  only  showed  138.  The  committee 
held  that  these  circumstances  were  sufficient  to  destroy  all  certainty 
that  the  ballots  recounted  were  the  same  and  in  the  same  condition  as 
those  originally  counted.  Without  such  certainty  the  original  count 
must  stand  in  preference  to  the  recount. 

The  minority  held  that  the  recount  of  these  precincts  should  stand. 
The  breaking  of  the  seal  in  one  of  these  packages  was  sufficiently 
accounted  for  })y  the  manner  of  its  transmission  and  handling.  The 
marks  on  the  bottom  of  the  box  in  the  other  case  were  not  shown  not 
to  have  existed  before  the  ballots  were  placed  in  it,  and  probably  did 
so  exist,  as  it  was  a  custom  of  the  trade  to  sample  the  cakes  originally 
contained  in  the  box  from  the  bottom,  and  similar  marks  were  founH 
on  another  box  procured  from  the  same  place  as  this  one.  The  origi- 
nal count  in  these  precincts  was  conducted  in  such  a  way  as  to  make 
mistakes  probable.  In  one  of  the  precincts  over  a  thousand  votes  were 
cast,  and  the  count  lasted  several  days  and  nights.  Part  of  the  time 
the  light  was  poor  and  most  of  the  judges  were  old  men  with  poor 
eyesight  and  unaccustomed  to  such  work.  The  recounts  were  regu- 
larly conducted  under  the  provfsions  of  the  law,  there  was  nothing  to 
indicate  that  the  ballots  had  been  tampered  with,  and  the  result  of  the 
recount  should  be  accepted.  The  minority  also  held  that  the  proof  of 
the  alleged  mistake  in  Boone  County  was  insufficient. 

Contestant  asked  that  two  or  three  precincts  be  thrown  out  on  the 
ground  that  the  officers  of  election  were  not  sworn.  One  of  these  had 
not  been  counted  by  the  county  commissioners  under  the  mandatory 
provision  of  the  State  law  forbidding  them  to  count  such  precincts. 
C'ontestee  claimed  that  this  law  wa^  unconstitutional.  While  it  was 
mandatory  in  terms,  the  committee  refrained  from  passing  on  the 
<luestion  of  whether  it  should  be  construed  to  be  mandatoiy  or  direct- 
orv  and  of  its  constitutionalitv,  and  counted  the  votes  of  these 
precincts. 

Illegal  votes  were  charged  by  both  parties,  but  much  the  larger 
nunibei-  of  charges  was  bv  <*ontestee.  The  committee  found  that  most 
of  the  charges  of  contestee  were  not  sustained.  The  illegal  votes 
chai'god  were  mostly  those  of  colored  mine  employees,  and  the  charge 
was  that  they  had  not  been  in  the  State  long  enough  to  have  acquired 
the  right  to  vote.  The  testimony  against  them  was  mostly  ''whole- 
sale;'' that  is,  the  same  witness  would  testify  as  to  the  illegality  of  a 
large*  luunlxu*  of  votes.  The  committee  found  the  testimony  of  many , 
of  these  witnesses  to  be  discredited  by  proof  that  some  of  the  voters 
testified  to  ])y  them  were  legal  voters.  This  weakened  their  testimony 
in  regard  to  others.  Some  of  the  witnesses  were  also  discredited  by 
the  fact  that  they  had  been  officers  of  election,  and  had  consented  to 
the  acceptance  of  the  votes  of  the  same  voters  to  whose  disqualification 
they  testified.  Much  of  the  testimony  was  based  u|)on  declarations 
made  by  the  voters  after  the  election,  and  was  hence  incompetent. 
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Murh  of  it  wji>  also  has(Ml  on  tlio  i>iiv  rolls  mid  time  books  of  the  coal 
roiniNiiiirs.  hut  thr  insutiiciriicv  of  this  sort  of  teMtiinonv  wa8  shown 
hy  proof  that  some  voters  had  been  residents  for  a  lonwr  time  than 
th(»>f  pay  rolls  indicated.  Making  allowance  for  those  circumstance!*, 
the  roiniiiittee  found  that  proof  sufficient  to  overturn  the  presumption 
of  lt»oriility  arising  from  the  reception  of  the  votes  by  the  officers  of 
election  had  been  otlered  to  show  18  votes  illegally  cast  for  coiitcstimt 
and  hJ  for  <'ontestee.  Kliminatinjr  these  would  leave  contestant  a 
majority  of  8n. 

The  minority  held  that  a  very  much  larji^er  number  of  illegal  votes 
had  Im'cii  proved  a<i^ainst  contestant  than  apiinst  contestee.  Of  the 
;>01  votes  attacked  bv  contestiM*  the  committee  had  onlv  found  13  ille- 
*ral,  while  of  the  r»o  attacked  i)y  contestant  they  had  found  10  illegal. 
Tht»  minority  U'lieved  that  a  fair  examination  of  the  evidence  would 
show  illegal  votes  on  each  sid(»  more  in  ])roi)ortion  to  the  numl)cr  of 
charges  made  and  the  amount  of  testimony  taken.  The  circumstances 
W4'i'e  such  as  to  render  it  extremely  prolmble  that  more  illegal  votes 
would  be  cast  for  contestant  than  for  contestee.  The  pi'ecincts  where 
ilh'gal  votes  were  charged  were  close  to  the  Virginia  line.  Coal  mines 
had  recently  l)een  opi'ned  in  them,  and  weii>  being  worked  ))V  negro 
miners,  all  of  whom  liad  comt*  from  outside  of  the  State,  mostly  from 
Virginia.  Thev  were  extremelv  mignitorv,  and  lived  whei'c  thev  could 
find  work.  All  of  them  liv(»d  in  houses  Indonging  to  the  coal  compa- 
nies, and  4-ould  onlv  liv<^  in  these  ])recincts  by  being  employed  by 
these  companies.  They  were  all  Uepublicans,  and  voted,  if  they 
voted  at  all,  for  contestant.  Vim'v  few  of  them  were  taxed  in  West 
Viiginia,  and  many  of  them  had  fanlilies  in  V^irginia  and  habitually 
n'ferred  to  that  State  as  "•home."  The  evidence  of  the  payrolls 
and  tax  lists,  and  of  the  employers  of  these  men  was  conclusive  of 
the  length  of  their  n^sidence  in  West  Virginia,  and  where  that  resi- 
dence was  less  than  a  your  tin*  vote  should  be  thrown  out  as  illegsil. 
Kliminating  oidy  those  most  clearly  prov«»d  would  give  contest^H^  a 
plurality  of  at  lea>t  171  votes. 

This  case  was  not  acted  on  bv  the  House. 

lUowclL  r,:n  r.Ts.  | 

(  I  r» )    (  ' I  .A  ^  n  ) N     /'.v.    U |{  K<  K I  M{  1 1 M » K. 

ndlhff-hn.r  sfi  tih'nth  fiitst  cuH/itnnl.  Miljoritjf  n^pitt't  that  COfitrJttffnt 
/n/.s  t  It  r/c  il  find  tliat  (nn  tnuuHinf  of /us  tit-nth)  tJtr  seat  hf  <lt'<:lort:d  t*(Want. 
M'ninrU If  i'« jfn/'f   fnr  cntifisftt.       Stiff  ihcliii'til  raCfOtt, 

Majority  i-eport  by  Mi'.  Lacey:  minority  n»port  bv  Mr.  Maish. 

Mr.  Clayton  served  a  notice  of  contest  on  Mr.  Brecl^  in  ridge  and  t<K>k 
SOUK*  testimony;  i»ut  while  in  process  of  takingtestimony  in  the  town  of 
IMumineiville.  where  the  i»allot  box  had  i)een  stolen  on  the  night  of  the 
(dection,  he  was  assassinated  bv  some  on(\  Accusations  were  made  in 
the  newspapers  and  els(* where  that  the  assassination  was  connected 
with  tti(»  theft  of  the  ballot  box  or  was  in  some  way  a  ''i>olitical  assas- 
sination," and  gr(^at  public  attenii(m  wjis  attra<'ted.  The  contest 
aiuited  by  the  detith  of  Mi".  Clayton,  but  a  resolution  was  passed  by 
th(»  House  direct inu'  the  chairman  of  the  Committee  on  Elections  to 
appoint  a  sul)committet'  to  take  testimony  in  the  case ''in  regaixl  to 
tlie  metiiods  of  said  election,  to  the  contest,  and  all  events  relating 
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thereto  or  arising  therefrom  after  said  election,  and  as  to  whether  the 
contestant  or  the  contestee,  or  either  of  them,  was  lawfully  elected." 

Actintr  under  the  broad  terms  of  this  resolution,  the  subcommittee 
proceeded  to  Arkansas  and  took  testimony  in  re^rd  to  the  killing  of 
Mr.  Clayton,  and  a  number  of  other  murders  and  disturbances  alleged 
to  have  been  connected  with  the  election  or  contest,  as  well  as  the 
question  which  candidate  was  elected.  These  questions  were  discussed 
pro  and  con  in  the  reports  at  great  length  and  with  some  feeling,  but 
as  th(»y  have  no  bearing  on  the  issues  of  the  contest  proper  they  will 
not  be  further  outlined  here. 

On  the  returns  as  made  to  the  gov^ernor,  Mr.  Breckinridge  had  a 
majority  of  846  votes.  In  this  was  not  included  the  vote  of  the  Plum- 
merville  box,  which  had  been  stolen  by  armed  men  on  the  evening  of 
the  election  before  the  votes  were  counted.  At  this  box  697  votes  had 
))een  cast.  The  subcommittee  took  the  testimony  of  the  voters  who 
voted  for  each  candidate  at  this  box,  and  counting  these,  Mr.  Breck- 
inridge's majority  was  reduced  to  413.  The  theft  of  the  Plummerville 
box  was  conceded,  and  accepting  the  proof  of  the  vote,  the  minority 
of  the  committee  held  that  Mr.  Breckmridge's  rightful  majority  was 
413.  The  majority  held  that  this  413  majority  was  overcome,  and  a 
majority  shown  for  contestant,  by  testimony  taken  by  the  subcom- 
mittee in  regard  to  four  other  precincts.  In  em*h  of  these  precincts  a 
largei-  number  of  voters  than  was  returned  as  voting  for  Mr.  Clayton 
was  called  and  testified  to  having  voted  for  him.  The  ballot  lK)xes, 
with  the  imml>ered  ballots  of  the  voters,  were  produced,  and  in  the 
four  precincts,  in  addition  to  those  already  counted  as  voting  for  Mr. 
Clayton,  S,  29,*  48,  and  62  voters,  respectivelv,  the  ballots  correspond- 
ing to  whose  numbers  in  the  })ox  contained  the  name  of  Mr.  Breckin- 
ridge, tc^stitied  that  they  had  deposited  ballots  containing  the  name  of 
Mr.  Clayton.  The  committee  took  this  as  evidence  that  the  ballot 
l)()xes  had  i)een  stuffed,  and  rejected  the  returns.  There  being  no  proof 
how  many  votes  were  cast  for  Mr.  Breckinridge,  the  only  vot>es  counted 
in  tlics(»  precincts  were  those  proved  by  the  testimony  of  the  voters  to 
liav(»  b(»(Mi  cast  for  Mr.  Clayton.  Counting  in  this  way  would  give 
Mr.  (lay ton  a  majority  of  459.  Or,  if  the  returns  were  simply  rejected, 
and  no  votes  counted  for  either  party,  he  would  have  a  majority  of  11. 
The  committee*  therefore  reconmien^ed  resolutions  declaring  that  Mr. 
Clayton  was  elected,  and  that  on  account  of  his  death  the  seat  be 
declared  vacant. 

The  minority  of  the  committee  arraigned  the  fairness  of  the 
majority,  both  in  the  manner  of  taking  the  testimony  and  in  the  state- 
ments of  the  report.  Quotations  were  made  from  the  conmiittee 
report  to  show  that  the  impression  had  been  sought  to  be  created  that 
the  majority  of  Mr.  Breckinridge  was  due  to  the  theft  of  the  Plummer- 
ville box,  whc^reas,  in  fact,  if  all  the  votes  cavSt  at  that  box  had  been 
for  Mr.  Clayton  it  would  not  have  given  him  a  majority.  The  com- 
mittee had  occupied  less  th'an  two  weeks  in  taking  testimony,  although 
the  usual  tinu*,  in  an  ordinary  contest  involving  a  narrower  range  of 
iiKluirv,  was  ninety  days.  Mr.  Breckinridge  claimed  not  to  have  had 
time  to  make  all  his  defense,  and  consented  to  an  adjournment  of  the 
tiiking  of  testimony  in  Arkanstis  only  upon  the  agreement  that  he^ 
would  l)(^  permitted  to  call  witnesses  in  Washington.  On  the  rel 
of  th(^  subconnnittee  to  Washington  he  had  applied  for  pennissipi 
call  the  remainder  of  the  voters  in  the  four  precinct^  above  ment'" 
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Hiul  (•(•rtaiii  otIuM*  siHH*itiod  witnosscs.  This  applic^ation  hud  been 
ivfusrd  l)v  the  suhrouiniitUM',  in  violation,  as  <*laiined  hv  Mr.  Breckin- 
I'idp'  :iiul  tlio  minority,  of  the  aj^reemont  «nti»red  into  in  Arkansas. 
Tho  stcnojrniplH*!'  had  omitted  to  take  down  the  eonversiition  in  which 
this  atrrcrmeiit  wsis  alh^^ed  to  have  In^en  made,  and  conflieting  versions 
of  it  were  j^ivtMi  hy  the  majority  and  minority  of  the  Nii))c<>nimittee. 
On  aeetmnt  of  all  these  eiroumstances,  and  because  this  was  not  an 
onlinai'v  contest  between  jwirties,  hut  an  investi^ition  eondiieted  ]>v  a 
eonnniltt»e  of  the  House,  tht»  minoritv  held  that  it  would  Ih>  unfair  to 
count  for  Mr.  Clayton  the  votes  said  to  have  Ihhmi  proved  in  the 
assailed  preeinets  without  also  counting  for  Mr.  Ure<*kinridjife  the 
remainder  of  the  votes,  in  rejrjird  to  which  no  testimony  hiul  lieen 
taken.  If  this  course  were  followed  the  majority  of  Mr.  Ureekinridfire 
would  not  he  overi'ouH*.  But  the  t4»stimony  hv  which  f  nuid  was  .sought 
to  he  shown  was  untrustworthy.  Most  of  the  voteix  te.stifving  were 
weak  and  verv  iir"<>nint.  Those  of  them  who  had  voted  for  Mr. 
HrecUinridt^'e  would  perhaps  have  lK»en  afniid  to  do  so  except  for  the 
pi'ottM'tion  of  a  secret  ballot,  and  when  this  secrec}'  was  reniovinl  by 
<allint,'  on  thtMu  to  tc^stify  tin*  same  causes  would  deter  them  from  tes- 
tify injr  that  tlu\v  had  voted  for  him.  Such  t<»stimony  was  certainly' 
not  sullicient  to  overthrow  the  oaths  of  all  the  oflii^rs  of  election. 

'I'he  ca.M'  was  debat«Hl  s<n'(»ml  days,  and  the  resolutions  pi*e«ented  by 
the  conunittee  declaring  the  seat  vacant  were  adopte<l  by  a  vote  of 
1  nr>  to  ♦;!>. 

IKowell,  ♦)7l»-7sl.| 

(H))  Kkkxacjhan  /'.v.  IIookkr. 

initinn^  fills,'  rnHnfiiH/^  hnllnf-hn.r  f<fffjfjfi{/^  f/itrrferrHCf  frif/t  f^fiitt'd 
Stilt,  s  sHjh  rt'fsui'.s^  r  till  me, \  (inilhiihunliit^oti,  Rrjuni  for  rnntr^tee* 
\(>  tlftntu    nil  th,-   I  I, HIS,-. 

Report  l)V  Mr.  Howell. 

The  i-etiirns  of  this  election  showed  a  majority  of  S,491  for<'OPtestee. 
Contestant  sou»^ht  to  overcome  this  majority  by  a  charge  of  general 
conspiiacy  and  the  commission  of  the  frauds  named  above.  The  com- 
mittee found  that  \\\\}  (evidence  showed  a  large  amount  of  fraud  of  all 
th(»  sorts  I'harged.  but  not  enough  to  overcome  all  of  the  majority  of 
contestee  by  I'cjecting  the  r(»turns  of  the  precincts  where  fraud  w^as 
proN cd  and  i-estating  the  vote  accoi-ding  to  the  evident^e. 

It  was  stiown  that  tticM-oJored  po])ulation  of  the  district  was  alxmt 
twice  that  of  the  white  population,  and  that  the  colored  voters  were 
nearly  all  Republicans:  that  the  ehn-tion  otKcers  in  many  of  the  pre- 
cincts wei-e  all  Democrats,  and  in  th(»  other  precincts  the  Republican 
iiispectoi-  was  illiterate*  and  incompetent;  that  in  the  city  of  Jackscm 
aiK  some  otiici-  plac(vs  violent  demonstrations  were  made  the  evening 
i)cforc  election  for  the  [)urp()S(M)f  keepint^f  the  colored  voters  from  the 
polls:  tliat  in])artof  thedistrict  no  Uepublican  tickets  were  distributed; 
and  there  was  general  testimony  showing  that  i)ublics(»ntiment  favored 
carrvintr  the  election  for  contest<M*  bv  fraud  and  violence  if  necessarv. 
The  committei*  found  that  tin*  (»vidence  justitied  throwing  out  the 
returns  of  the  city  of  Jackson  and  tifU^en  or  twenty  precincts  in  other 
parts  of  the  district,  and  in  some  cases  counting  votes  for  contestant 
on  proof  iilhmib'.     In  a  muni)er  of  precincts  a  larger  number  of  voters 
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tostitied  to  having  voted  for  contestant  than  were  returned  for  him, 
and  in  other  precincts  there  was  other  proof  of  fraud.  But  the  fraud 
not  being  .shown  to  have  affected  enough  votes  to  overcome  all  of  the 
majority  returned,  the  committee  recommended  resolutions  declaring 
contestee  elected. 

There  was  no  Jiction  bv  the  House. 

[Rowel I,  783-799.] 

(17)  Hill  vs,  Catchings. 

Oynapiraey^  intcrfinmce  unth  United  States  miperviaors^  and  fraiul, 
(onmuWi^  vc^pin't  f(N'  contestee,  Rep<ri^t  hy  Mr,  Liwey  tn  deehtre  tlie 
.seat  vanwt.      No  (Wtion  Ity  the  Iloune, 

Majority  report  by  Mr.  Rowell;  dissenting  report  by  Mr.  Lace  v. 

The  committee  found  that  while  the  majority  of  7,011  returnecf  for 
contestee  was  nmch  larger  than  his  real  majority,  the  testimony  did 
not  show  frauds  sufficient  to  overcome  the  entire  majority.  The  dis- 
trict contiiined  about  four  times  as  many  Republican  voters  as  Demo- 
cratic, but  the  Republicans  were  not  entirely  united  nor  properly 
organized.  There  was  evidence,  however,  that  the  party  of  contestee 
would  have  endeavored  to  carry  the  election  by  fraud  if  it  could  not 
b(»  carried  without  it,  and  that  m  a  considerable  number  of  precincts 
fraud  was  resorted  to.  In  some  cases  United  States  supervisors  were 
prevented  from  discharging  their  duties,  and  in  all  such  cases  the  com- 
mittee held  that  the  returns  were  invalidated.  In  most  of  the  pre- 
cincts the  officers  of  election  were  all  Democrats,  in  violation  of  the 
law,  and  where  they  were  not  the  Republican  inspectors  appointed 
were  not  the  ones  recommended  by  the  party  committees,  and  were 
either  entirely  incompetent  or  were  distinisted  by  the  party  they  were 
supposed  to  represent.  The  committee  held  that  these  circumstances 
were  suspicious,  but  that  the  returns  could  not  be  thi'own  out  on 
account  of  them  without  further  evidence. 

A  letter  written  bv  the  contestee  was  in  evidence,  written  to  the 
chairman  of  the  district  committee  of  his  party  after  the  election,  and 
referring  to  the  taking  of  testimony  in  the  contest,  in  which  occurred 
the  words: 

I  do  not  think  it  would  hurt  at  all  if  one  or  two  of  them  should  disappear.  It  might 
have  a  very  happy  effect  on  Hill,  his  witnesses  and  lawyers. 

The  committee  found  that  this  was  'Mi  suggestion  to  hinder  unlaw- 
fully the  taking  of  testimony  in  the  case;"  out,  as  there  was  no  evi- 
dence that  the  suggestion  was  acted  on,  it  could  not  affect  the  result  of 
the  contest.  The  committee  accordingly  recommended  resolutions 
declaring  contestee  elected. 

Mr.  Lacey  tiled  a  dissenting  report,  in  which^he  contended  that  the 
law  ouiild  to  ])e  that  where  a  successful  candioate,  or  others  with  his 
connivance,  engages  in  fraud,  briberv,  or  intimidation  to  affect  the 
result  of  th(»  election,  the  election  ought  to  be  declared  void,  even  if  it 
can  not  be  shown  that  the  contestant  was  elected.  In  this  case  the 
existence  of  the  frauds  was  clearly  shown,  and  the  attempt  of  contestee, 
as  shown  in  his  letter,  to  suppress  the  evidence  of  the  frauds  connected 
him  with  their  commission  and  brought  him  within  the  scope  of  the 
above  rule. 

There  was  no  action  l)v  the  House. 

[Rowell,  801-813.J 
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(  \tminitttr  nn    Hht'thmM, 

Mr.  (VFkuuai.t.,  Vlr^'iiiia,  Mr.  Joiinrtone,  South  Qirolina. 

M(M)KK,  T<'xjtM,  HAU(iEN,  WiHc-onsin, 

C'oiiii,  Ahihiiiim,  Taylor,  Tennes«ee, 

Payntkk,  Kentucky,  Doan,  Ohio, 

Hkown\  Indiana.  tFoiiNsoN,  Indiana, 

|j<H'KwcH)i),  Now  York.  Keybukn,  Pennsylvania, 

Lawson,  (itM)r^ia,  Cijirk,  Wyoming, 

Mr.  (iiLi,Ksi»iK.  Prnnsvlvania. 

(1)  Alt^xandcr  K.  Cniijjf  /'^.  Andrew  Stowart,  Penn^lvama. 
('!)  Ilenrv  T.  Novrs  rs,  Ilosea  II.  Kofkwoll,  New  lort. 
(l\)  flolin  n.  Kovnolds  rs.  (loorj^e  W.  Shonk,  PefUiMylrfDua, 

(4)  Jolm  V.  Mil)iilK(»  rs.  Louis  W.  Turpin,  Altifnima. 

(5)  Thomas  K.  (ircevy  rs.  Edward  Si*ull,  PetntKyliHurhi. 
(♦I)  Thomas  K.  Milh»r  rs.  William  Elliott,  S^ndh  Cai'i»lina, 

(1)    (:UAI(J    rs.  StKWAKT. 

Ifhyal  rnffs,  Xtntntffsft  nii  mfi  rs  fiilllntj  to  maJce  the  affidnvitH 
I V  /y  II  //•///  hij  I  \  It  n  sij/n  f  1/  itf  I  ft  in.  Mitjiiri  ttj  rrjHu't  for  rtnite»ta}Uj  minor- 
it  If  r*  part  fnr  siitimj  nhinJhr.      (\nifisiani  st'dtiHi. 

Majority  n'j)()rt  \^\  Mr.  Brown;  minority  report  by  Mr.  Johnson. 

This  case  involved  some  of  the  t(»chnieal  questions  discussed  in  the 
case  of  (ire(»vy  rs.  Scull,  l>elow,  l>ut  turned  uix)n  the  htingle  question 
of  unrejrist<M*e(l  voters,  which  is  the  only  one  discussed  in  either  report. 

Accoi-(lin<r  to  the  i-eturns  th(»  sittin^jf  memlwr  was  elected  by  a 
plurality  of  Vl'-^  vot(*s.  Contestant  claimed  that  a  greater  numlierof 
votes  than  this  retuiiHHl  plurality  had  been  cast  for  the  sitting  mem- 
ber by  ])erso!is  whose  nanu's  did  not  appear  on  the  register  and  who 
did  not  make  the  ailidjivits  recpiired  by  law  of  unregistered  persons. 

The  constitution  of  the  State  of  Pennsylvania  pi'ovided  (article  8) 
that 

Kvcry  in:il«»  ritizcn  twfnty-ono  ymrs  of  aprt^  popsessinp  the  following  qualificationB 
hIkiII  iHM'utithHl  to  v<»h^at  all  elections:  (1)  Ileshall  have  I  kh*ii  a  citizen  of  the  United 
States  one  niDiith:  i2)  he  shall  have  residi'*!  in  tlie  State  (»ne  year,  or,  if  having 
pri'viously  heen  a  <|MalilitMl  i«l«'ct(»r  or  nativt'-l><:rn  citizen  of  the  State,  he  shall  have 
reiMove«l  therefrom  an<l  returneii  within  six  months  innnediately  preceding;  tlu» 
election;  (.'>)  he  shall  have  resided  in  the  ehM'tion  tiistrict  where  he  shall  offer 
to  vnte  at  least  twn  niontlis  immediat<'ly  ]»re<v<linjr  the  ekftioii;  (4)  being  twenty- 
two  veal's  <»f  a^'e  or  up wanl,  he  shall  have  pai<l  within  two  veurs  a  State  or  coiintv 
tax  which  shall  have  Iwen  assessed  at  leit^^t  two  months  and  |mid  at  leart  one  month 
lu'fore  the  <*lection. 

Th(»  n*<!:istration  law  of  PcMinsylvania  (act  ap])roved  January  30, 
IS74).  i)rovi(lin«^  for  a  rejristration  of  all  the  electors  of  the  State,  con- 
tained, however,  the  claus(»: 

And  no  man  shall  1h*  {N?rmitted  tn  vote  at  the  election  on  that  day  whose  name 
is  not  on  s:iid  list,  unles^^  he  shall  make  proof  of  his  ri^dil  to  vote  as  hereinafter 
ntiuiretl. 
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The  "proof  required"  was  an  aflSdavit  fi'om  the  voter  himself  and 
at  least  one  witness,  showing  explicitly  that  the  voter  had  the  qualiti- 
eations  speeitied  in  the  statute  and  constitution,  which  affidavits  were 
rcujuired  to  be  preserved  by  the  election  board  and,  at  the  close  of  the 
ehu'tion,  tiled  with  the  prothonotary,  in  whose  office  they  were  to 
remain  on  tile,  subjec^t  to  examination  like  other  election  papers. 

The  courts  of  Pennsylvania  had  decided  that  compliance  with  this 
law  was  mandatory  on  the  voter.  Congress  had  decided  the  question 
both  ways. 

Contestant  sought  to  prove  by  the  certificates  of  the  various  pro- 
thonotaries  certifying  to  copies  of  all  the  affidavits  on  file  in  their  offices, 
and  by  a  comparison  of  the  registration  and  poll  lists,  showing  a  large 
number  of  names  on  the  poll  lists  which  were  not  included  in  either  the 
registration  list  nor  in  the  ceilified  copies  of  affidavits,  that  these  per- 
sons not  so  included  must  have  voted  without  having  complied  wi'^h 
the  law  either  by  registration  or  the  making  of  affidavits.  Contestee 
denied  the  sufficiency  of  the  evidence  to  establish  this  conclusion,  and 
contended  that  the  votes  would  not  be  illegal  even  if  the  contention 
were  established. 

It  was  conceded  by  both  sides  that  if  these  votes  were  illegal  a 
sufficient  preponderance  of  them  was  cast  for  the  sitting  member  to 
change  the  result  of  the  election.  It  was  conceded  also  that  a  large 
part  of  these  voters  did  in  fact  possess  the  constitutional  qualifications, 
and  that  they  were  not  challenged  at  the  polls,  though  the  law  made  it 
the  duty  of  the  judges  of  election  to  challenge  unregistei'ed  voters. 

The  majority  of  the  committee  held  that  the  absence  from  the 
prothonotai'y's  office  of  a  large  number  of  the  affidavits  required  to  be 
there,  es|)ecially  when  many  other  affidavits  were  found  there,  was 
sufficient  proof  to  raise  the  jyrivfut  f(wie  conclusion  that  the  missing 
affidavits  were  never  taken. 

We  innist  that  the  presumption  is  that  if  these  affidavits  had  been  executed  they 
would  have  been  found  where  the  law  provides  they  should  l)e  filed,  and  tliat  on  failure 
of  the  officer  to  pro<iuce  them  the  burden  of  proof  was  cast  on  the  contestee  to  show 
WyaX  they  were  m  fact  executed.  He  offered  no  evidence  on  this  jK)int,  and  by  tliis 
faihire  of  the  contestee  the  primn  facie  case  of  the  contestant  l^ecomes  conchisive. 

The  minority  referred  to  a  number  of  cases  in  which  under  this  and 
similar  laws  it  had  been  held  that  the  possession  of  the  constitutional 
qualifications  established  the  right  to  vote,  which  could  not  be  nega- 
tived by  the  failure  of  some  of  the  election  officers  to  perform  all  of 
their  duty  with  reference  to  securing  the  evidence  of  the  existence 
of  these  c^ualifications;  but  no  definite  ruling  on  this  point  was  stated 
by  the  minority.  They  denied,  however,  that  the  certificate  of  the 
prothonotaiT  to  copies  of  the  election  affidavits  on  file  in  his  office  at  a 
cei'tfiin  date  was  sufficient  evidence  that  no  other  papers  had  ever  been 
tiled,  and  still  less  could  it  establish  the  conclusion  that  no  such  affi- 
davits had  been  made  by  the  voters  at  the  polls.  The  burden  of  proof 
was  on  the  contestant  to  prove  his  whole  case — to  prove  that  the  affi- 
davits were  not  in  fact  made — which  he  had  not  attempted  to  do. 

The  minority  concede  that  the  contestant  has  shown  a  sufficient  numl)er  <jf  votes 
to  liave  V>een  cast  by  nonregistered  persons  for  the  contest<*e,  and  counted  for  liim  by 
the  election  officers,  to  overcome  his  plurality,  but  they  strenuously  deny  that  the 
contestant  has  prove<l  that  these  jiersons  failed  to  make  and  procure  affidavits  re- 
quired of  nonresident  [nonregistered?]  voters,  and  they  doubt  whether  he  is  entitle<l 
to  be  seatcil  even  if  he  ha^;  that  the  burden  of  proof  is  on  the  contestant  to  establish 
his  claim  and  contest  is  too  plain  to  require  the  citation  of  authority.     Assuming  for 
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tvikv  of  tlu'  arfniinont  that  hi*  is  I'lititk'd  to  a  M'at  in  thJH  iMxiy  if  he  proves  that  noxi- 
n-niiU'iit  [iioiire^istt-nKi?]  voters  suflicient  in  number  to  oven^onie  the  ulurality  of 
the  conti^Htiv  vote<l  for  the  latter  at  the  saitl  eIe<*tion  without  having  marie  the  affi- 
davits re<mire<l  hy  law.  it  will  not  sufHee  for  liini  to  imive  a  part  of  tliecie  faeti?.  He 
nuist  I'HtaoHsh  his  (>ntire  case,  and  show  atlirniativelv  that  ever^'  method  whereby 
HU4'h  |K*rsous  niivrht  have  Un'onie  U^^jthI  voters  wai«  negleete<l.  It  \s  not  enough  that 
he  liiis  proven  certain  ^ii»rs«jns  to  have  voteti  for  the  ecmteftee  at  sueh  election  witli- 
out  having  made  and  turnished  atfidavits,  since  such  perHons  mav  have  been  dulv 
rejristeriMl.  and  hence  |M)ss4*sse<l  the  rijjht  to  vote  without  afHcIavitfi;  nor  will  ft 
sutticc  for  him  to  show  that  certain  |M*nions  vote<l  without  haviuK  l)een  reijriHtere^J, 
since  nonreuistenMi  voters  could  still  enjoy  the  ri^ht  of  suffraf^^  by  making  and  pro- 
ducing atlidavits.     *    *    * 

On  th<M|uestion  as  to  wh4*ther  the  cont^^stant  has  HUfTieiently  proven  that  no  affi- 
davits were  niaile  and  pnxhntNl  by  the  nonn^gistertnl  V4>t(*rH' at  this  election,  the 
minority  contend  that  he  has  not.  When  a  |H*rson  offering  to  vote  ifl  ehallengi.nl  at 
the  |M)IIs  no  pr(>sumptions  are  indulged  in  favor  of  his  right  to  vote.  lie  is  then  and 
then'  calltMl  uimhi  t4)  furnish  evi<h'n(v  of  his  t|ualiticati4m8  an  an  eU*etor.  But  when 
he  has  once  vote<i  unchallengiMi,  and  his  Uillot  has  Ihh'U  deposited  in  the  ballot  bt>x 
and  <-ount4Ml  and  4*anvass4Hl  and  a  <vrtili4'ate  of  election  isHued  upon  it,  quite  a  differ- 
4'nt  rule  i)rt> vails.  Kv(>ry  reit^ionable  intendment  hIiouM  then  l)e  iiMlulged  in  hia 
favor,  and  his  vote  should  not  U'  rejectiil  up>n  technical  i>reHumption8  an4i  becaune 
some  dev^rtH'  <if  doubt  may  be  thrown  upon  it.  Particularly  i^  thin  the  caise  where  a 
contestant  u{H»n  whom  rests  the  burden  of  j>r<M)f  ami  who  atjikH  that  the  vote  should 
Ik*  reJ4'ct4Ml  n'fust's  to  make  |M)sitive  proof^  of  the  voti^r's  disqualifiGation,  which  it 
aj>iK*ars  it  is  easily  within  his  iM)wer  to  do  if  the  voter  in  ))oint  of  fatit  had  not  the 
right  of  suffrage*. 

Tb4»  oilicers  of  (doction  or  the  voters  should  have  lieen  called  to 
sliow  tliat  the  tifWdjivits  were  not  in  fact  taken. 

The  contesttM' is  n<»t  re<iuire<i  tt)  prove  that  this  improper  disponition  of  the  affi- 
davits was  actually  made*  by  the  return  judge,  for  the  reason  that  the  cimteHtant  hat* 
the  bunh'ii  of  proving  thai  the  atlidavits  were  not  taken,  and  his  having  merely 
shown  that  t he v  were  not  tih'd  in  the  protlumotarv's  offi4'e  does  not  establisli  the 

•  Mm 

fait  that  they  were  not  tak«'n. 

T\w  viiso  was  fully  del)atod  in  the  lIous<>,  and  the  resolutions  pixi- 
])()sed  hy  tb(»  iniiiority  \V4MV  defeated  by  a  vote  of  57  to  152.  The 
resolutions  of  tbe  coininittec*  w<»n»  then  adopted  without  division,  and 
on  Februarv  *2(k  1S1»2.  Mr.  (.'raii(  was  sworn  in. 

[Stofer,  1*-L>1.| 

(2)    NOYKS    /.v.    K()(^KWKLL. 

Ilhydl  rn/r.s;  (//.sf/'/tf/t/is/inH///Hf/'l.s;  hrthn'y;  unauthorized  recount. 
Mdjorffii   I'f  jKu't  fnr  i-nntrstithf ;   mnHtntf/  rrj^tn't  f(»r  Cimti'titee*      V^m- 

tt'sf*'4  I't'tiii  md  th<  Si  (it. 

Majority  n^port  by  Mr.  (VFcM'rail;  su])pl(M!ientury  report  by  Mr. 
Hauofon:  minority  report  by  Mr.  Cold). 

rnd(M'tlu'  law  of  N(»w  York  tin*  inspi^ctors  of  eleetion  were  required 
to  make  out  and  sitru  three  written  statements  of  the  result,  and  to 
attach  to  these  statemcMits  samples  of  (Mich  of  the  sorts  of  ballots  east, 
writino-  upon  eacb  the  iiumi>er  received  like*  the  sample.  The  reniain- 
injx  l)ailots  were  tluMi  to  be  d(Vst roved. 

In  six  districts  of  four  wards  of  the  citv  of  Rlmira  there  were  dis- 
crepancies  Ix^weeu  the  numbers  written  in  the  body  of  the  returns 
and  tbe  numl»ers  written  on  tbe  samj)le  bollots.  If  the  statements  in 
tbe  body  of  the  returns  were  receiv4»d,  contestant  wjis  elected  by  a  plu- 
rality of  W^  votes.  If  the  statements  on  the  sample  ballots  were 
receiv4»d,  contestee  had  a  ])luralitv  of  IT)  votes.  The  county  ejmvassers 
of  C'henumi^  County  counted  the  sttitements  on  the  .sample  ballots. 
The  matter  was  carried  into  the  State  courts,  and  the  supreme  court, 
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in  special  session,  issued  a  writ  of  peremptory  mandamus  commanding 
the  county  canvassers  to  count  the  vote  according  to  the  face  of  the 
returns.  An  appeal  was  taken  from  this  order,  and  pending  the  appeal 
the  State  board  of  canvassers  met,  counted  the  votes  as  indorsed  on 
the  sample  ballots,  and  awarded  the  certificate  of  election  to  Rock- 
well. 1  ne  supreme  c^urt,  in  regular  session,  on  appeal,  affirmed  the 
action  of  the  court  in  special  session,  and  this  order,  oeing  appealed  to 
the  court  of  appeals,  was  again  affirmed.  The  committee  held  that 
upon  these  facts  contestant  wan  prhna ^facie  elected,  and  the  burden  of 
proof  was  on  contestee  to  estabfisb  his  title  to  his  seat. 

Your  committee  are  of  the  opinion  that  the  decision  of  the  court  of  la^-t  resort  of  a 
State  upon  the  construction  of  a  statute  of  that  State  and  in  a  matter  l)efore  them 
Involving  the  construction  of  a  statute  of  that  State  should  be  binding  upon  them, 
and  therefore  they  held  tliat  under  the  decision  of  the  said  court  of  appeals  affinn- 
ing  the  lower  court  Noyes  was  prima  facie  elected  and  was  entitled  to  and  ought  to 
have  l)een  awarded  the  certificate  of  election,  and  that  the  burden  of  proiof  was 
shift^Ml  from  Noyes  to  Rr^ckwell,  and  it  was  incumbent  upon  him  (Rockwell)  to 
establish  his  title  to  the  seat  upon  the  full  merits  of  the  case. 

ITpon  the  merits  contestee  sought  to  sustain  the  count  as  written  on 
the  ballots  in  the  six  Elmim  districts  by  showing  that  it  was  based  on  a 
recount  of  the  ballots  of  these  districts.  On  the  night  of  the  election 
the  sample  ballots  were  not  attached  to  the  returns  nor  the  Imllots 
destroyed,  as  the  law  re(j[uired,  and  when  the  county  clerk  refused  to 
receive  the  returns  in  this  form  a  part  of  the  board  of  inspectoi's  met 
and  recounted  the  ballots,  attached  the  samples,  and  wrote  on  them  the 
results  of  the  recount.  The  ballots  recounted  had  no  legal  existence, 
they  were  not  recounted  by  the  full  board  of  inspectors,  and  they  had 
not  been  in  legal  custody  nor  kept  under  any  effective  precautions. 
The  committee  rejected  these  recounts.     The  ballots — 

had  no  legal  existence  after  the  boanl  of  inspectors  dissolved  the  night  of  the  election 
and  the  ))oard  itself  was  functuA  officio;  there  was  no  legal  custodian  nor  dep(^)sitory 
of  the  ballots;  thev  were  worthless  as  evidence      «    *    * 

Now,  while  we  liold  that  under  the  statutes  of  New  York  there  could  not  l>e  a 
legal  recount  of  ballots  in  any  elei*tion,  yet,  even  if  it  were  authorized  by  law,  no 
confidence  whatever  (;ould  be  reposed  in  a  recount  of  ballots  which  had  been  kept 
a.s  the  ballots  were  from  the  time  they  were  counted  on  the  night  of  the  election  to 
the  recount  made  from  twenty-four  to  forty-eight  hours  thereafter. 

There  were  a  few  illegal  and  improperly  rejected  votes,  and  2 
votes  alleged  to  have  been  bribed,  which  the  committee  corrected 
according  to  the  evidence,  and  found  a  majority  of  6  votes  still 
remaining  for  contestant.  These  votes  could  only  be  overcome  by 
rejecting  IH  ballots  known  as  the  ^' Doyle  ballots,"  on  the  disposition 
of  which  the  case  turned. 

In  the  town  of  Waterloo,  Seneca  County,  at  two  neighboring  poll- 
ing places,  the  name  of  Robert  Earl,  which  headed  the  list  on  both 
Republican  and  Democratic  ballots  as  candidate  for  justice  of  the 
court  of  appeals,  was  scratched  on  16  Republican  "paster"  ballots, 
and  the  names  of  A.  Dovle,  B.  Doyle,  C.  Doyle,  D.  Doyle,  E.  Doyle, 
F.  Doyle,  (i.  Doyle,  ll.  Dovle,  I.  Dovle,  J.  Doyle,  K.  Doyle,  L. 
Doyle  (2),  M.  Doyle,  N.  Doyfe,  and  T.  t)oyle  substituted,  all  written 
in  the  handwriting  of  one  Duncan  McArthur,  a  Republican  committee- 
man. There  was  said  to  be  some  evidence  that  McArthur  had  bribed 
2  voters  who  did  not  vote  these  ''  Doyle  ballots,"  and  there  was  printed 
in  the  record  a  deposition  (given  in  full  in  the  report)  of  an  obviously 
stupid  or  drunken  witness  who  described  himself  as  "a  little  off"  in 
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his  li(»ji(l.  who  had  a  ••faintost  nvolloctioir'  that  his  was  a  Dovie  Iwl- 
iot,  aiul  \vh(»  was  shown  hy  the  stonoj^raphor's  notos  to  havo  said:  *'  Hi» 
ITdw  i\w  a  pair  of  |)sints'*  for  his  vote.  \Vitne**s  insisted  on  eorixH^tinjj 
this  statrnu'iit  to  '*  I  wished  he  did  pfive  nio  a  pair  of  jMint**/"  and  then 
refusrd  to  simi  the  testimony  even  sis  corrected. 

On  this  testimony  th(»  eontestee  asked  that  the  16  *' Doyle  Imllots'' 
Im*  thrown  out  for  [)ri}K»rv.  which  the  connuittcc  refused  to  do,  on  the 
j^round  that  th<'n*  was  only  this  very  doubtful  deposition  a^inst  one 
of  them  aixl  no  evi(hMi<*e  at  ail  in  rejyai'd  to  the  others.  If  the  ballots 
were  to  Im»  o})jected  to  as  havin<^  distinguishing  marks,  the  committee 
calh'd  atttMition  to  testimonv  (o])jected  to.  however,  bv  eontestee  as 
testimony  in  chief  takiMi  in  time  for  rebuttal)  showing  that  in  one  pre- 
<inct  tliere  were  '2s  lKiih)ts  cast  for  Itockwell  in  which  there  was  a 
<*h(Hrk  mark  in  one  corner  and  a  figure,  on  some  **5''and  in  others 
••.s,"'  on  the  diagonally  opposite  corner. 

Since  {\wsv  findings  still  left  contestant  a  majority  of  6  vote-s,  the 
committee  HM'onnnenih'd  resolutions  giving  him  the  seat. 

Mr.  IlaugtMi  asscntcHl  to  all  of  the  rejX)rt,  except  the  statement  that 
'2  voters  had  been  bribed  to  vote  for  Noyes.  He  pre>*ented  a  supple- 
UH'ntarv  rej)ort  stating  that  there  was  no  evidence  how  they  voted. 

Mr.  ('obband  Mr.  (iillespie  signed  a  minority  report,  the  conclu- 
sions of  which  securcnl  flu*  approval  of  the  House.  They  did  not  dis- 
sent from  the  finding  of  the  committee  in  regard  to  the  recounts,  but 
on  minor  issues  reduct»d  tin*  majority  of  contestant  to  4  votes.  The3' 
then  thn»w  out  all  tlie  "  Doyle  ballots '"  and  thus  found  a  majority  for 
the  sitlinjx  member.     Thev  said: 

I. ft  it  Im"  rmu'inlK'nMl  that  fraud  can  ran^ly,  if  ever,  Ik?  proved  by  direct  evidence, 
aii<l  that  iIm'  nili'  in  that  whenever  a  HuMicient  niinilM.^  of  mdeiH^ndent  cirruuiHtamvj? 
which  pniiit  to  its  existence  are  clearly  establishiHl  &  prhua  fiicie  cwiH*  of  ib*  existence 
isniaiii*.  aiui  if  thi^  case  is  nnt  met  hy  exphmation  or  (contradiction  it  becomes  con- 

(•hisi\e. 

Tile  circiunslances  in  tiiis  case*  were:  (1)  the  Doyle  ballots  were 
j)aster>  wiiicii  had  Imm'u  written  on  <'(mtnirv  to  law;  (2)  they  were  so 
marked  as  to  be  identiticd:  {:\)  they  wcM-e  all  pr(»pari>d  b}'  one  man,  who 
*' was  a  briluM*  of  \(>ters;"  (4)  one*  vntor  at  lejist  and,  as  the  minority 
Ixdieved.  two.  were  l)ril)e<|  to  cast  I)oyle  ballots;  and  (5)  the  name 
Doyh*  was  (i<-titious. 

Sloreover,  the  ballots  marked  in  this  wav  were  in  contmvention  of 
th(*  statute  which  provided  that  "  No  voter  shall  place  any  mark  ui>on 
his  ballot  by  means  of  which  it  can  be  identified  as  the  one  voted  by 
him,"  and  made  violation  of  this  provision  punishable  as  a  misde- 
mejuior.  'Vho  "JS  Rockwell  marked  ballots  were  all  marked  alike,  and 
hence  wen^  not  opcMi  to  the  same  objection.  Moreover,  the  testimony 
in  regard  t(»  them  was  not  pro])erly  in  the  record. 

This  case  was  very  fully  (l(*})ated.  and  the  nilnorlfy  substitute, 
dcH'laring  that  Noyes  was  not  elected,  was  ado^)ted  (April  22,  1802)  bv 
a  vote  of  14(>  to  l*s.  Tlu*  substitute  nvsolution  declaring  Rockwell 
electiMJ  was  then  a(loi>te(l  by  a  vote  of  llfS  to  HHj.  A  motion  to  I'ecom- 
mit  tln^  cax*  to  the  counnitte(>  to  take  further  testimonv  was  defeated 
by  a  vote  of  lln  to  l!i4,  and  the  resolutions  as  amended  were  adopted 
without  division. 

[Stofer.  L>:i-4r).| 


i 


FIFTY-SECOND    CONQBE88.  477 

(3)  Reynolds  r.^.  Shonk. 

Frauds  hrlhenj^  and  IntiniidatiQii;  eoccesslve  expenditure  for  cam- 
paujn  fund,     Repfrrt  for  sitting  member^  who  retained  the  seat. 

Report  by  Mr.  Moore. 

According  to  the  returns,  the  sitting  member  was  elected  by  a  plu- 
nility  of  1,484.  Contestant  did  not  claim  the  election  for  himself,  but 
sought  to  impeach  the  title  of  contestee  by  alleging  ^' fraud  in  the 
election,  and  bribery,  intimidation,  and  corruption  of  voters  *  *  * 
in  6^/vry  election  district  in  the  Twelfth  Congressional  district  of  Penn- 
sylvania.'" Contestee  demurred  to  the  very  vague  notice  of  contest 
and  denied  its  allegations. 

The  couiinittee  took  no  formal  action  upon  the  exceptions  filed  to  the  notice  of 
contest,  nor  pronounced  their  decision  upon  it,  but  we  are  of  opinion  that  the  notice 
of  contest  in  itw  various  charges  upon  which  there  was  any  testimony  is  too  vague 
and  indefinite,  and  df>e8  not  conform  to  the  act  of  Congress  referred. 

The  committee,  however,  heard  the  whole  case  upon  its  merits.  The 
principal  charge  seemed  to  be  that  Mr.  Shonk  spent  $9,550  in  his  can- 
viuss,  which  he  admitted,  explaining  specifically  the  pui'poses  for  which 
it  wa,s  expended.  The  committee  found  that  by  the  testimony  of  "a 
great  many  prominent  men  and  oflScials  of  both  parties,"  these  sums 
''were  not  mimoderate,  but  rather  in  conformity  to  the  custom  as 
practiced  in  Luzerne  County." 

The  report  was  unanimous,  and  the  resolutions  recommended  con- 
firming the  sitting  member  in  his  seat  were  passed  on  February  15, 
1803.  without  debate  or  division. 

[8tof cr,  47-50.  ] 

(4)  McDUFFlE    VS,  TURPIN. 

False  cniintlnfj.  Majority  report  for  cwtteste^y  tnlnordy  report  for 
contestant,      Qmtestee  retained  the  seat. 

Majority  report  by  Mr.  Lockwood;  minority  report  bv  Mr.  Johnson. 

The  issuers  and  testimony  in  this  case  were  very  similar  to  those  in 
the  case  between  the  same  parties  in  the  previous  Congress,  and  to 
other  cjuses  from  the  same  district  (the  Fourth  Alabama).  According 
to  the  returns  as  canvassed  and  tiled  with  the  secretary  of  state,  Tur- 
pin  received  9,595  votes;  McDuffie  4,931,  and  G.  T.  McCall  8,899. 
McDutfie  contested,  alleging  that  in  a  large  number  of  precincts  votes 
cast  for  him  were  counted  for  Turpin  or  McCall,  and  that  in  other 

f precincts  in  which  he  received  large  majorities  the  I'eturning  officers 
ail(*d  to  d(»liver  or  the  county  boards  refused  to  canvass  the  returns. 
The  evidence  in  most  cases,  as  in  previous  contests,  was  the  testimony 
of  unofficial  ticket  distributers  and  clerks,  who  gave  out  McDuflSe 
tickets  oiu^  at  a  time  to  voters,  watched  them  voted,  and  kept  a  list  or 
tiilly  she(»t  of  those  who  voted,  which  list,  when  it  differed  very  rad- 
ically from  the  returns,  and  was  in  accordance  with  the  known  polit- 
ical division  of  the  precinct,  while  the  returns  were  the  reverse  of 
this  division,  he  claimed  was  suflicient  to  e^stablish  the  fi*audulent 
charact(»r  of  the  returns  and  to  determine  the  true  vote. 

In  a  number  of  precincts  in  which  elections  were  held,  but  the 
returns  failed  to  be  made  or  were  not  counted  and  the  evidence  was 
not  contradicted,  the  committee  counted  the  vote  as  shown  by  the  evi- 
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tiinliov;  1"'  wli'riu  iIk  V  \'iii'l.      rii4- loniniit  tec  found  that  this  evidence 
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was  secoiidarv  and  inadmissible,  since  the  best  evidence,  the  numbered 
ballots,  coulcf  have  been  produced.  However,  the  committee  consid- 
ered it  "'proper  to  report  the  names  of  such  pei*sons  who  cast  illegal 
votes,  ana  who,  as  shown  by  their  own  testimony,  voted  for  the  con- 
tostee." 

Contestant  attacked  the  vote  of  ei^ht  townships  on  the  ground  that 
the  votes  were  cast  in  boroughs  which  were  distinct  from  the  town- 
ships. In  each  of  these  cases  the  borough  poll  was  the  only  place 
where  the  residents  of  the  township  could  vote  and  was  their  usual 
place  of  voting.     The  committee  held,  however,  that  the  constitutional 

Provision  of  tne  Pennsylvania  constitution  of  1874  that  a  voter  ''shall 
ave  resided  in  the  election  district  where  he  shall  offer  to  vote  at  least 
two  months  immediately  preceding  the  election  "  required  the  rejection 
of  these  votes.  They  therefore  excluded  the  1,200  votes  cast  for  con- 
testant and  the  1,3(>3  votes  cast  for  contestee  in  these  boroughs  by 
voters  resident  in  the  townships. 

While  the  committee  regard  it  as  a  hardship  upon  the  electors  in  these  different 
townships  to  reject  their  votes,  yet  the  constitution  and  laws  of  Pennsylvania  must 
Ik*  obeyed.  The  provision  of  the  constitution  of  that  State  requiring,  without  quali- 
fication, the  electors  to  vote  in  the  districts  in  which  they  had  resideil  for  at  least 
two  months  immediately  i)receding  the  election  must  be  enforced.  A  mistaken  idea 
of  the  law  ui)on  the  part  of  the  electors,  however  honest,  or  a  neglect  or  refusal  upon 
the  part  of  tne  lower  courts  to  establish  voting  places  within  the  townships,  can  not 
render  void  the  plain  provisions  of  the  constitution.  The  power  to  fix  the  qualifica- 
tions of  voters  is  vested  in  the  State,  subject  only  to  the  limitation  contained  in  the 
fifti»enth  amendment  to  tlie  Constitution  of  the  United  States.  Each  Stat€  fixes  for 
itself  these  qualfications,  and  the  United  States  must  adopt  and  has  uniformly  adopte<i 
the  State  law  upon  the  subject,  and  the  House  of  Representatives  should  not  in  any 
ca.se  fail  to  act  in  confonnitv  with  it. 


There  were  also  several  districts  in  which  the  boundaries  of  pre- 
cincts had  been  changed  previous  to  this  election,  but  it  appeared  in 
each  case  that  the  voters  voted  at  the  polling  place  in  the  precinct  in 
which  they  were  actually  resident  and  had  been  resident  for  the  legal 
period,  and  that  the  registration  lists  of  the  foniier  precincts  were  in 
use  at  the  polls  of  the  new  precincts,  and  sufficiently  established  the 
qualifications  of  the  voters.  These  votes  were  counted  as  returned. 
C'ertuin  minor  technical  questions  involving  a  few  votes  were  also 
decided,  and  the  committee  submitted  four  statements,  based  on  four 
different  theories.  Statement  No.  1  excluded  all  illegal  votes,  includ- 
ing those  in  which  the  only  evidence  of  the  way  the  voter  voted  was 
the  testimony  of  the  voter  himself.  Statement  No.  2  excluded  only 
those  illegal  votes  in  regard  to  which  the  ballots  were  introduced. 
Statements  8  and  4  were  submitted  on  the  basis  of  contestant's  claim 
that  votes  ^ast  in  new  townships  and  those  cast  by  residents  of  the 
annexed  territory  of  Altoona  should  be  rejected,  though  the  committee 
h(Od  that  these  votes  were  legal.  Contestee  received  a  majority  by 
all  these  statements:  By  statement  No.  1,  71t>  votes;  No.  2,  687  votes; 
No.  3,  614  votes;  No.  4,  585  votes.  Statement  No.  2  was  adopted  by 
th(?  committee  as  correct. 

The  committee  lecommended  resolutions  declaring  contestee  entitled 
to  the  seat.  There  was  no  minority  report,  and  (the  report  having 
been  submitted  late  in  the  second  session)  there  was  no  action  by  the 
House. 

(Stofer,  14i-lt>4.J 
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(H)  Miller  rs.  Elliott. 

/Jrfrrff'rt  hall  of  H.  Mnjffrlty  rejHprt  fin*  txmt ester;  minurity  report /or 
contestant,     Xo  art  Ion  by  the  Ilouxe. 

Majority'  reiK>rt  by  Mr.  Tayntor;  minority  report  by  Mr.  Johnson. 

Accordinjjf  to  the  roturns  as  certified  ]>v  the  precinct  managers. 
Miller  ivceived  7,026  vot^\s,  Elliott 3,7J>8  votes, and  E.  M.  Brayton  1,413 
votes,  a  plurality  for  contestant  of  3,233  votes.  In  addition  to  these 
votes.  Miller  received  324  votes  in  two  precincts  in  which  all  his  ballots 
w(U'e  thrown  out  hy  the  precinct  lK>aras  on  the  grounds  hereafter  dis- 
cusschI,  making  his  majority  of  the  vote  as  cast  8,557.  Elliott  appeared 
before  each  of  the  boards  of  county  canvassers  in  the  district,  in  person 
or  l)v  counsel,  and  moved  that  all  of  the  ballots  «ist  for  MiUer  be 
thrown  out  on  four  grounds:  (1)  That  the  ballots  were  one-sixteenth 
of  an  inch  shortt»r  than  rc<[uired  by  the  statute  of  the  State;  (2)  that 
the  word  •"for"  appt^ared  on  the  Ijallots  preceding  the  word  *'Con- 
gn»ss;''  (3)  that  the  paper  on  which  the  ballots  were  printed  was  not 
''plain  white  pawr, '  as  required  b^'  statute,  and  (4)  that  the  name 
"Thomas  E.  Miller"-  was  so  printed  upon  the  ballots  as  to  be  visible 
through  their  Inicks  when  folded.  The  boards  of  canvassers  in  four 
counties  sustained  this  motion,  and  excluded  all  the  Ijallots  cast  for 
Miller;  the  })oards  in  the  remaining  five  counties  overruled  the  motion 
and  counted  the  votes  as  returned.  ( -ounting  the  Miller  votes  in  the 
five  counties  and  rejecting  them  in  the  four  would  give  Elliott  a  plu- 
nility  of  47s  votes.  Api>e4il  was  taken  to  the  lx)ard  of  State  canvassers 
from  all  of  these  decisions — bv  Miller  from  one  set  of  decisions  and  bv 
P^lliott  from  ihi\  other.  The  vote  in  the  State  canvassing  board  on  this 
appeal  was  a  tit\  and  no  decision  was  reached.  The  matter  was  then 
tiikcn  to  the  su])remc  court  of  the  State,  which  decided  that,  the  State 
canvassing  hoard  having  failed  to  come  to  any  decision,  the  decision 
of  the  countv  canvassing  hoard  in  each  case  must  stand.  A  writ  of 
mandamus  was  therefore  issued  to  the  State  canvassing  Ixmrd  com- 
manding them  to  make  out  a  stntement  of  the  vote  a.s  certified  to  them 
hv  the  hoards  of  countv  canvassers.     The  determination  of  the  case 

•  ft 

on  the  merits  wds  recogniztnlas  the  province  of  the  House  of  Represent- 
atives. The  Miller  votes  were  therefore  counted  in  the  five  counties 
and  not  counted  in  the  four,  and  tlu^  certificate*  was  issued  to  Elliott.^ 
The  stiitutc*  of  South  Carolina  prescribing  the  form  of  ballot  to  he, 
used  was  as  follows: 

Sec.  115.  'fin*  voting:  shall  bo  by  ballot,  which  ballot  shall  be  of  plain  white  paper 
of  two  iiinl  a  hall  iiirhes  wi«lr  ]>y  livt*  iiK-hen  lonj;,  cloar  ami  even  cut,  without  oma- 
iiK'nt,  tlcHi^natioM.  nmtilatioii,  svihIm^I,  or  mark  of  any  kind  wliatsoever,  except  the 
nanif  or  nain«*s  (»f  the  iK'r>on  or  pci-soiiH  voto<l  for  ami  the  office  to  which  such  per- 
son or  p(*r?^nns  arc  intcn<le<l  t<^)  be  chosen,  which  naini;  ur  nanieM  ami  office  or  ofncen 
shall  bo  written  or  printer!,  or  partly  written  and  partly  printed,  thereon  in  black 
ink;  and  such  ballot  shall  Ik*  so  toMcd  as  to  conceal  the  name  or  names  thereon,  and 
so  foldc<l  shall  Ik'  «I<*pnsit('d  in  a  Ixix  to  be  constrnctivl,  kept,  ami  dispof^ed  of  as 
hereafter  proviilcd;  an<l  no  ballot  of  any  other  description  found  in  any  election  box 
nhall  Im?  rotuited. 

Contest (M»  clainied  that  all  of  MillcM'^s  ballots  were  o})noxious  to  this 
law  for  the  four  reasons  above  trivcMi.  and  the  committee  sustained  the 


*This  sliitcMM-nt  is  <U'ri\c<l  i»rincipally  from  the  minority  report,  the  briefB  and 
tentimony,  lu^  the  majority  rei>ort  dot»s  not  clearly  state  the  liistory  and  iasuee  of  the 
caae. 
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claim  on  the  last  two  grounds,  viz,  that  the  paper  on  which  Miller's 
ballots  were  printed  ('•'40-pound  white  book  paper,"  described  by 
some  witnesses  as  of  a  ''dirty  white"  or  "dark  white"  color)  was  not 
"plain  white  paper"  within  the  meaning  of  the  law;  and  that  the 
name  "Thomas  E.  Miller"  was  printed  in  heavy  type  in  a  position  on 
the  ticket  which  made  it. possible  to  distinguish  it  from  the  oack  when 
the  tickets  were  folded.  The  testimony  of  some  witnesses  was  quoted 
to  show  that  they  could  distinguish  the  folded  Miller  ballots,  at  a  con- 
siderable distance,  from  the  Elliott  ballots,  which  were  printed  "on  a 
finer  and  whiter  paper,"  and  that  if  the  ticket  was  folded  in  a  certain 
manner  and  turned  in  the  right  direction  it  could  be  distinguished  at 
a  distance  of  6  or  8  feet  by  the  impression  of  the  type  showing  through 
the  back.  A  witness  testified  to  a  conversation  with  contestant,  inai- 
cating  that  contestant  had  procured  the  ballots  to  be  so  printed  for 
the  purpose  of  making  them  distinguishable.  Contestant  denied  this 
conversation. 

The  object  of  the  law  was  to,  so  far  as  possible,  prevent  bribery  and  intimidation 
of  the  voters;  that  for  whom  the  elector  voted  should  alone  be  his  secret,  thus  pre- 
venting anvone  from  knowing  or  questioning  him  as  to  the  ticket  which  he  voted. 
*  *  *  'f  he  terms  of  the  law  requiring  the  ballot  **  shall  be  so  folded  as  to  conceal 
the  name  or  names  thereon '  *  is  no  more  mandatory  in  its  terms  than  its  other  provision 
regiilating  as  to  size,  kind  of  i)aper,  ink,  etc.  It  was  not  proper  to  count  the  ballots 
which  wen^  exrlude<l  from  the  count.  The  terms  of  the  act  are  plain  and  unambig- 
uous and  give  a  full  and  concliLsive  answer  to  the  charge  that  the  ballots  were  improp- 
erly oinittefl  from  the  count,  which  no  sophistry  can  obscure  or  evade.  *  *  ♦ 
Simply  l)ecause  to  reject  ballots  would  have  the  enect  of  disfranchising  electors  is  no 
reason  for  counting  them  if  they  are  in  violation  of  law.  This  result  was  intended 
by  the  law  when  the  electors  disregarded  its  provisions.  *  *  *  No  court  in  South 
Carolina,  so  far  as  the  committee  is  aware,  has  passed  upon  this  law.  The  commit- 
tee hold  tliat  the  statute  is  mandatory;  that  the  ballots  were  properly  excluded 
and  should  not  have  been  counted;  that  the  law-making  power  should  be  upheld 
in  its  effort  to  preserve  the  secrecy  of  the  ballot,  thus  securing,  as  far  as  possiole,  a 
pure  and  honest  ballot. 

Miller's  ballots  being  illegal,  the  conmiittee  proposed  resolutions 
confirming  Elliott  in  his  seat. 

The  niinorit}^  (complained  of  the  action  of  the  committee  in  delaying 
the  report  on  this  case  until  within  seven  days  of  the  expiration  of  the 
Congress,  and  insisted  that  the  Miller  ballots  were  legal  and  should 
have  been  counted.  All  the  rejected  ballots  in  the  case  were  in  the 
possession  of  the  committee,  and  an  actual  examination  of  them  showed 
that  the  objections  to  them  were  not  well  taken.  A  large  number  of 
them  were  fully  5  inches  in  length,  as  required  by  law,  and  the  short- 
age of  one-sixteenth  of  an  inch  in  the  remainder  was  easily  accounted 
for  and  was  immaterial.  ^'  De  minimis  non  curat  lex."  The  word 
'' For"  before  ''Congress,"  on  the  ballots,  would  have  been  understood 
if  it  were  not  expressed;  it  appeared  upon  other  ballots  which  were 
counted  h}-  the  same  canvassing  boards,  and  could  not  possibly  be  con- 
strued as  a  distinguishing  mark. 

The  complaint  of  the  color  of  the  ballots  was  equally  untenable. 
Miller's  ballots  were  printed  on  an  ordinary  grade  of  white  paper. 
Elliott's  ballots  were  printed  on  a  finer  grade,  of  a  lighter  shade.  Bray- 
ton's  ballots  were  printed  on  a  still  finer  gmde,  of  still  lighter  shade. 
No  two  grades  of  white  paper  are  exactly  alike,  and  it  is  impossible  to 
secure  absolute  uniformity  of  appearance  except  by  having  all 
ballots  officially  printed  in  identical  form,  as  is  done  in  those '"""^^ 
which  absolute  uniformity  is  contemplated.    All  three  gradea^ 
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used  at  this  election  were  correctly  described,  both  in  a  popular  and 
a  technical  sense,  as  ''plain  white  paper."  If  one  of  them  were  to  be 
taken  as  the  standard,  and  Miller's  l)allots  thrown  out  because  Elliott's 
were  whiter,  then  Elliott's  should  be  thrown  out  because  Brajton's 
were  whiter  still.  The  minority  declared,  from  actual  inspection  of 
the  ballots,  that  it  was  impossible  to  recognize  either  ballots  by  the 
difference  in  shade  when  sepamtely  presented,  though,  when  placed 
side  by  side,  they  could  ])e  distinguished  at  a  very  short  distance. 

From  the  same  insj)ection  of  the  ballots  it  appeared  that  the  com- 
plaint of  the  manner  of  printing  them  was  also  unfounded.  Miller's 
name  was  printed  in  heavier  tviw  than  Elliott's,  but  Elliott's  was 
printed  in  sharper  type  than  Miller's.  The  name  was  visible  through 
the  Imc^k  in  occasional  tickets  of  both  sorts.  The  charge  that  Miller's 
tickets  were  folded  in  a  peculiar  way,  so  as  to  show  the  name,  was  dis- 
proved by  the  tickets  themselves,  w^hich  were  in  evidence  with  the 
original  creases  made  by  the  voters  in  folding  them,  and  were  not  so 
folded. 

In  conclusion  of  the  whole  matter  the  minority  affirm  that  Thomas  E.  Miller  was 
clearly  and  legally  elected  over  William  Elliott  to  represent  this  district  in  Congreas 
by  a  i)lurality  of  8,283  votei»,  and  that  the  rejection  of  his  ballots  by  theelei'tion  offi- 
cers of  the  (liHtrict,  where))y  the  certificate  of  election  was  given  to  Elliott,  was 
without  a  nhadow  of  excuse  either  in  law  or  in  fact. 

The  report  was  sulnnitted  on  February  25,  1893,  and  the  Congress 
expiring  b}^  limitation  on  March  4  the  case  was  not  reached  for  action 
in  the  House. 

[Stofcr,  165-197.] 
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Cinitnutht'  u)i  Khciumi<, 

iMr.  O'Ferrall,  Virginia.  Mr.  Woodard,  North  Carolina. 

Brown,  Indiana.  Taylor,  Tennessee. 

Paynter,  Kentucky.  Waugh,  Indiana. 

Lo<:kwood,  New  York.  Daniels,  New  York. 

Lawson,  Georgiii.  McCall,  Massachusetts. 

Hayes,  Iowa.  Thomas,  Michigan. 

Patterson,  Tennessee.  Wheeler,  Illinois. 

Mr.  Denson,  Alabama. 
(On  January  8,  18U4,  Mr.  Jonks,  of  Virginia,  was  appointed  to  the 
committee.     On  December  6,  189i,  Mr.  Paynter  was  excused  and 
Mr.  Beckner  appointed.) 

Beginning  with  this  Congress,  there  are  no  compilations  of  the 
cases,  and  all  the  references  are  to  the  original  reports, 

(I)  W.  W.  Whatley  vh,  J.  E.  Q,o\A^,Aliihama. 

{^1)  A.  H.  A.  Williams  7%v.  Thomas  Settle,  North  Carolina* 
(8)  Warren  B.  English  vh.  Samuel  G.  Ililborn.  Cdltfornm. 

(4)  P.  H.  Thrasher  vs.  B.  A.  Enloe,  Tenyiessee, 

(5)  Thomas  E.  W^atson  vs.  efames  C.  C.  Black,  Georgia. 

(6)  II.  L.  Moore  rv.  Edward  H.  Funston,  Kaiv^a^, 

(7)  C'harles  H.  Page,  lihoih  hlaiuh 

(8)  Louis  Steward  vh,  Robert  A.  Childs,  IlUtyti^, 

(9)  Charles  E.  Belknaj^  vs,  (ireorge  F.  Richardson,  Mu^hixjaiu 

(10)  rl.  T.  Goode  -m,  X,  F.  Ej^es,    Vlrqinia. 

(II)  '  )hn  J.  O'Neill  m,  Charles  F.  etoy,  MhmurL 

(1)  W^hatley  7w.  Cobb. 

Rt'titrn-s  not  fonnordt'd.     Report  for  r(fnttHt(>t\  icJup  rttoined  the  seat, 

ReiH)rt  by  Mr.  Ta>  loi*. 

According  to  the  returns,  jis  canvassed  }>y  the  secretary  of  stiite  of 
Alabama,  contestee  had  a  majority  of  1,928  votes  and  received  the  cer- 
titicate.  Contestant  claimed  that  certain  returns  had  not  been  for- 
warded by  the  precinct  insix»ctors  to  the  county  canvassers.  Evidence 
was  presented  indicating  that  at  these  polls  contestant  received  2,701 
vot(\s  and  contestee  1,228,  but  a,s  this  would  still  leave  a  majority  of 
.515  for  th(»  sitting  member,  the  coumiittee  considered  that  the  case  was 
concluded  })y  these  figures.  They  reported,  however,  that  the  whole 
of  the  evidence  by  which  contestant  sought  to  establish  his  claim  was 
inadmissible,  })eing  all  secondary  or  hearsay.  Most  of  the  argument 
of  contestant  was  chamcterizcd  as  based  on  ^'suppasitions,"  into  which 
the  committee  declined  to  follow  him.  "The  contestant  suffered  a 
fair  defeat.     He  should  have  accepted  the  result  without  complaint." 
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The  conimittee  was  unanimous  in  the  conclusion  that  contestant  had 
not  sustained  his  claim,  and,  on  March  23,  1894,  the  House  adopted 
the  resolutions  presented,  without  delmte  or  division. 
[Reix>rt  267,  second  session  Fifty-third  Congress.] 

(2)  \ViLLiAMs  rs.  Settle. 

flhyal  rr*f!i<fraf!<tii^  llhyaJ  vot/^A^  and  irr('(julariti<i)it.  Majority  rcprtrt 
for  Hittlmj  ineinhri\  inliun*itij  report  for  conte^to/nt.  House  refused  to 
conxUhr, 

Majority  re|)ort  by  Mr.  Paynter;  minority  report  b^^  Mr.  Woodard. 

The  principal  point  of  contest  in  this  case  was  the  legalitjr  of  the 
registration  of  certiiin  vot(^rs  who  were  recorded  on  the  regLstration 
books  under  the  heading  •'place  of  birth"  as  giving  simply-  the  State 
of  birth,  or  in  some  cases  the  name  of  a  county  which  might  not  be  in 
North  Carolina,  without  giving  the  State.  The  code  of  North  Carolina 
contained  (sec.  2070)  the  following  provision: 

No  R^istratijui  hIuiII  Ik*  valid  unless  it  siHH'itieH  as  near  as  mav  be  the  age,  occupa- 
tion, place  of  birth,  and  plai'o  of  resi<lenco  of  the  elector,  as- well  as  the  township  or 
connty  from  whemv  thtM^wrtor  ha»M  reniovtHl — in  the  event  of  a  removal — and  the 
full  name  ))y  which  the  voter  is  known. 

Th(^-  supreme  court  of  North  Carolina,  in  a  recent  case  [Harris  vs. 
Scarborough,  110  N.  C.  R.,  p.  232],*  had  construed  this  statute  as  man- 
datory, and  held  that  the  registry  of  a  certain  precinct  in  contest  was 
'  fatally  dc^fective  in  stating  the  elector's  place  of  birth  as  simply  ^^  North 
Carolina."  The  county  of  birth  should  have  been  specitiea.  If  the 
failure*  to  give  a  more*  accunite  description  had  been  due  to  the  fault 
of  the  registering  ofHcer  it  would  not  have  disfranchised  the  voters, 
hut  if  the  officer  simply  read  the  headings  of  the  columns  to  the  voters 
he  ''certainly  did  all  that  the  law  recjuired  of  him."  He  is  presmued 
to  have*.  perfornicMi  tliis  duty,  and  the  voter  is  presumed  to  have  known 
the  imperative  r(M|uirements  of  the  law  as  to  the  specific  answer  he 
should  make.  His  failure  to  be  registered  correctly  '"must  be  con- 
sidt^red  due  to  the  carelessness  or  inexciLsable  ignorance  of  such 
ehM'tors/' 

This  decision  had  h(»en  rendered  by  a  divided  court,  and  the  major- 
ity of  the  conunittee  ])lainly  inclined  to  the  views  of  the  dissenting 
judges,  l)ut  all  the  coinniittee  (as  stated  in  the  minority  report)  agreed 
to  be  bound  l)y  the  division  of  tiie  State  supreme  court,  and  the  major- 
ity re})()rt  wascontiiKHJ  to  showing  that,  under  the  state  of  the  evidence 
in  tiiis  case,  the  conclusion  did  not  follow  that  the  returned  majority 
of  contestee  nuist  be  reversed  by  rejecting  votes  illegal  on  account  of 
this  irregularity  in  registration,  'hie  minority  (ilessrs.  Woodard, 
Patterson,  IIay(\s,  DiMison,  and  Jones,  all  of  the  majority  party  of  the 
committAH')  held  that  the  decision  of  the  suj)reme  court  was  binding, 
and  that  its  application  required  the  seating  of  contestant.  There  were 
also  many  nuiior  questions  of  irregularity  discussed  in  the  case. 

Contestant  presented  oral  testimony  and  also,  in  some  cases,  official 
certificates  to  show  that  in  a  large  number  of  precincts  certain  named 
voters  had  biHMi  imperfectly  registered  as  to  place  of  birth,  and  that 


*  Thid  decision  has  hiiice  been  reversed  by  the  supreme  court  of  North  Carolina 
(see  Qumn  vi^.  l^ttimore,  120  N.  C. ). 
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certain  of  them  were  colored  voters.  He  introduced  general  testimony 
as  to  those  precincts  that  the  colored  voters  voted  for  contestee,  and 
asked  that  the  votes  of  those  shown  to  have  voted  without  valid  regis- 
tration be  deducted  from  the  vote  of  contestee.  The  committee  held 
that  the  proof  was  insufficient.  In  a  number  of  cases  it  was  proved 
that  the  registry  referred  to  was  a  new  register,  and  there  was  no  com 
petent  evidence  to  show  that  the  new  registration  had  been  legally 
authorized.  No  poll  books  were  presented  to  show  that  any  of  the 
voters  in  question  voted,  and  in  four  counties  there  was  no  transcript 
of  the  registration  books.  A  certificate  that  the  books  purported  to 
show  certain  facts  could  not  take  the  place  of  a  transcript  of  their  con- 
tents. ''If  this  conclusion  is  correct,  then  there  is  no  competent  testi- 
mony in  this  record  as  to  how  any  elector  was  registered  or  as  to 
whether  or  not  he  voted  either  in  the  counties  of  RocKingham,  Stokes, 
Durham,  or  Caswell.  We  will,  however,  proceed  to  present  this  case 
independent  of  the  conclusion  which  the  cx>mmittee  has  reached  as  to 
these  (|U(»stions.  However,  the  effect  of  these  conclusions  would  l)e  to 
permit  the  contestee  to  retain  his  seat." 

The  committee  entered  into  a  detailed  analysis  of  the  vote  in  each 
precinct,  showing  that  if  the  white  votes  shown  to  be  illegal  by  the 
same  evidence  as  that  produced  against  the  colored  votes  were  to  be 
deducted  pro  mta  from  contestant  and  from  Lindsay,  the  Populist 
candidate,  the  result  would  be  unaffected.  In  some  precincts  in 
which  the  testimonv  showed  nearly  all  the  voters  to  hav^e  oeen  irregfu- 
larly  registered,  and  there  was  no  evidence  how  the  small  remainder 
voted,  the  committee  suggested  the  alternative  plan  of  rejecting  the 
entire  poll,  which  would  lead  to  the  same  result. 

C'(»rtain  other  precincts  had  l)een  rejected  by  the  county  canvassers 
or  wcTo  asked  to  be  rejected  by  the  committee  on  the  grounds: 

First.  Certain  judges  or  inspectors  of  election  were  not  sworn. 

Second.   Registnition  books  were  not  kept  open  thirty  days. 

Third.  Some  of  the  ofticei-s  absented  themselves  from  tlhe  i)olling 
j)la(e  for  a  \)vwf  time  during  the  election. 

Fourth.  Because  parties  other  than  the  officers  handled  the  ballots. 

Fifth.  The  officers  of  election  began  to  .count  some  of  the  ballots 
b(»f()re  the  polls  closed. 

Sixth.  An  inspector  or  judge  of  the  election  was  a  candidate. 

The  connuittc^e  discussed  the  evidence  in  regard  to  all  these  precincts 
in  detail,  and  found  in  each  ciise  either  that  the  facts  charged  were  not 
estal)lished  or  that  the  irregularities  were  shown  not  to  have  affected 
the  honesty  of  the  election  or  the  correctness  of  the  ascertained  result. 

Contestee  was  cca-titied  by  the  board  of  State  canvassers  as  having 
received  a  plui-ality  of  329  votes.  On  the  pretinct  returns  his  plurality 
was  628,  })ut  certain  of  these  returns  had  not  been  certified  to  the  State 
l^oard  })y  the  county  canvassers,  for  the  reasons  mentioned.  Under 
any  of  the  theories  discussed  l)y  the  conunittee  this  majority  could  not 
be  overcome,  and  the  committee  therefore  recommended  resolutions 
declaring  contestee  elected. 

The  minoritv  of  the  committee  quoted  the  decision  of  the  supreme 
court  of  Nortli  Carolina  in  the  case  of  Harris  vm.  Si'arbo rough,  and 
complained  that  tiie  majority  had  not  properly  applied  it  to  the  evidence 
in  this  case.  In  every  precinct  in  contest,  except  one,  it  had  been 
shown  that  the  registernig  officers  did  all  the  law  required,  and  the 
imperfection  of  the  entry  of  the  birthplaces  of  the  voters  on  the  regis- 
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tnition  lists  must  thoroforo,  in  the  words  of  the  court,  be  attributed  **to 
t|u»  caroh'ssncks  or  inox<'usii])l(»  i^nomnco  of  such  elector/'  The  object 
tioii  of  tho  coininittoc  to  tho  failure  to  prove  the  legality  of  the  new 
rojristnition  was  groundless,  for  all  the  vote^  in  Question  were  newly- 
retristored  votes,  entered  since  the  pissageof  the  taw  under  which  this 
eli'ction  was  held.  The  evidence  in  regaixl  to  the  registmtion  lista  was 
in  lejifal  form.  It  was  not  necessary  to  have  introduced  a  transcript  of 
the  entire  })ook,  ineludintjf  names  not  in  question.  The  minority 
atssertiMl,  further,  that  there  was  no  proof  to  sustain  the  allegation  that 
a  lartre  luimher  of  wliite  voters  voted  illegally  for  contestant.  They 
also  exrlu<led  from  consideration  all  the  t(\stiniony  taken  in  llocking- 
ham  County  befon*  a  notary  who  was  a  minor.  T^he  majority  ha<l  not 
passed  <»u  this  <|uestion.  'Fhe  minority  claimed  that  the  county  i^n- 
vassin»r  l>oards,  which  exclu<l(»d  the  returns  from  certain  disput^^d  pre- 
cincts, were  vest<Hl  by  the  laws  of  North  Carolina  with  judicial  iK>wers, 
and  esjH'eially  emphasized  th<»  <*orn»ctness  of  their  action  in  one  of  the 
preeincts  in  which  one  of  the  judges  of  election  was  a  candidate  for 
constable, 

CiHler  the  tindings  of  tin*  minority  i\*M)  illegal  voti's  were  found  to 
have  heeu  cast  for  contest ee  and  IS  for  contestont.  As  the  difference 
was  gn'ater  than  th(»  ai)i)arent  i)lurality  of  402  vote^  ^iven  to  contej^tee 
by  the  minority,  they  reported  resolutions  declanng  contestee  not 
tdected  and  contestant  entitle<l  to  th(*  seat. 

The  cas(^  was  called  up  on  August  (i,  1S94,  but  the  author  of  the 
minority  report  having  [>een  called  to  South  CVirolina  bv  sickness,  the 
<*as(»  was  ])ostponed  until  tin*  next  session.  It  was  agam  called  up  on 
February  L^S,  lsi>.^  (near  the  close  of  the  last  session  of  the  Congress),' 
and,  the  (juestion  of  consi(h»nition  being  niiscil,  the  House,  by  a  vote 
of  iO'J  to  144,  refused  to  consich'r  the  cas(».  This  left  contestee  in  his 
seat. 

[Report  :j:!7.  |):irts  1  and  *J,  siM-ornl  s(»ssion  Fifty-third  Congre.ss.J 

(.*>)    KncLISII    /'.v.     lIlLUOKN. 

J']f/.S('  cnunf.      Iiriofitif.      Mii'inriiij  I't pnrt  for  confvMdiiff'  lainor'tty 

I'tint/'f  f)>i'  s/ff  fiiif  im  nihil',        (  'it/ttt  sfilnt  -"<*  (tfrfj. 

Majority  rej)ort  by  Mr.  Brown:  minority  n»i>ort  by  Mr.  Waugh. 

Contesttv  rec<*ive(l  a  ])lurality  of  :17)  on  the  face  of  the  returns.  One 
precinct  at  which  Ik*  riM-civcd  a  i)lurality  of  8  was  not  received  bv  the 
l)oard  of  sup<'rviM)rs  in  tinn*  to  \n\  included  in  their  count.  Adding 
this,  conte>tee's  maioritv  was  :>H. 

The  oidy  issu<*  in  the  case*  was  tlu*  vote  of  Altamont,  Alameda 
C'Ountv.  Accordintr  to  the  returns  contestant  received  15  vott^s  and 
c()ntest(M»  ;57.  This  was  the  reverse*  of  the  usual  result  in  the  precinct, 
which  was  a  small  farming  district  of  tixinl  ])oj)ulation,  and  had  always 
been  Democratic.  Contestant  called  47  of  the  voters  in  this  precinct 
as  witnesses  and  1)7  of  them  testiticnl  that  thev  voted  for  him.  Con- 
t<*stee  then  had  the*  ballots  recimnted,  with  tiie  result  that  the  voti> 
was,  contestant  'Jl»  and  contestee  2:>,  If  the  testimonv  of  the  vote l*s 
was  taken,  but  the  votcMs  not  called  were  presumed  to  have  voti*d  for 
contestee,  contivstnnt  would  have  a  plurality  of  J^  votes  in  the  district. 
If  the  whole  poll  was  rej(»ctcd  aiul  only  the  votes  proved  counted, 
he  would  have  a  plurality  of  "J*)  in  the  whole  district.     If  the  recount 
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was  accepted,  contestee  would  have  a  plurality  of  4.  The  committee 
sustained  either  of  the  two  former  counts;  the  minority  accepted  the 
recount  and  reported  for  contestee.  The  rule  that  the  ballots  are  the 
best  evidence  was  explained  by  the  majority  as  having  grown  up  before 
the  adoption  of  the  Australian  ballot  system.  Under  the  old  s^^stem 
the  ballot  was  selected  and  deposited  by  the  voter  in  his  own  way,  and 
was  his  written  act,  not  to  be  overcome  even  by  his  own  testimon3\ 
Under  the  new  system  the  ballot  is  only  in  part  the  act  of  the  voter 
and,  in  the  case  of  an  illiterate  voter,  may  be  wholly  the  act  of  an 
official  not  chosen  and  perhaps  not  trusted  by  him.  The  rule  ought, 
therefore,  now  to  admit  the  testimony  of  the  voters.  In  this  case  the 
recount  was  not  sufficiently  sustained.  The  ballots  recounted  had  been 
for  some  time  in  a  sealed  package  on  the  floor  of  a  public  room,  and 
might  have  been  tampered  with. 

The  minority  held  that  the  ballots  were  the  best  evidence,  and  referred 
to  the  testimony  showing  that  the  ballots  recounted  were  the  identical 
ballots  in  the  identical  condition  that  they  were  when  counted  and 
sealed  up  by  the  election  judges.  According  to  the  recount,  contestee 
still  had  a  plurality  of  4  votes. 

The  case  was  debated  for  a  short  time  on  April  3  and  4, 1894,  under 
the  limitations  of  a  special  rule.  The  resolution  declaring  contestee 
not  elected  was  passed  by  a  vote  of  170  to  13  (many  members  not  vot- 
ing) and  that  declaring  contestant  elected  b}^  165  to  17.  Mr.  English 
was  then  (on  April  4,  1894),  sworn  in. 

[Report  No.  614,  second  session  Fifty-third  Congress.] 

(4)  Thrasher  vs.  Enloe. 

IJlecjal  votes.     Irregularities.     Both  reports  foi^  sitting  member^  who 

retained  the  seat. 

Majority  report  by  Mr.  Patterson;  minority  report  by  Mr.  McCall. 

According  to  the  returns,  contestee  had  a  majority  of  118.  A  mis- 
take of  8  votes  in  his  favor  was  conceded,  leaving  him  a  net  majority  of 
115.  Both  sides  made  charges  of  illegal  votes,  imperfect  ballots,  and 
other  informalities.  The  majority  of  the  committee  subtracted  363 
invalid  votes  from  the  vote  of  contestee  and  358  from  the  vote  of  con- 
testant, leaving  contestee  still  a  majority  of  110  votes.  The  minority 
made  fewer  changes,  and  left  him  a  majority  of  only  25.    ' 

Thirty-six  votes  were  returned  as  cast  for  "Benjamin  B.  Enloe" 
instead  of  Benjamin  A.  Enloe,  and  119  were  returned  for  "P.  H. 
Thr<  sher  "  instead  of  P.  H.  Thrasher,  but  these  were  all  clerical  errors. 
"These  clerical  errors  could  not  affect  the  validity  of  the  ballots." 

A  number  of  ballots  were  thrown  out  by  the  election  judges  on  the 
ground  that  they  were  not  of  the  dimensions  prescribed  by  law.  The 
majority  sustained  this  exclusion;  the  minority  counted  the  votes. 
The  law  on  the  subject  was  explicit  and  mandatory. 

It  provided,  in  the  iir.st  section: 

The  ballots  to  be  voted  shall  be  of  plain  white  paper,  7  inches  long  and  3  inches 
wide,  upon  which  the  office  to  be  fiU^,  with  name  or  names  to  be  voted  for,  shall 
be  plainly  written  or  printed. 

The  second  section  was: 

That  it  Hhall  not  be  lawful  to  print  or  place  any  picture,  sign,  color,  mark,  index, 
or  ins«ija^iia  thereon,  and  any  ballot  of  less  or  greater  dimensions  than  as  provided  in 
the  first  section  of  this  act,  or  any  ballot  upon  which  said  picture,  sign,  color,  mark, 
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.    \      -    "^;^:*.i;»  !Mav  K*  phuiHl,  if  fniiiid  in  the  }>allot  Ik)x,  shall  not  be  counted  by 

'    .         ;•.  ^     .^.'i-.ti'j  siii«l  t'UM'tion.  hut  sliall  U*  treatt^l  as  invalid. 

V  •»*  tv.aiorilv  ^uid: 

V  ^  x'.at'.'.t*'  is,  without  »jut*?«ti()n,  mandatory.  No  lan^i^uage  could  be  employed 
.  ■  M.  w ■•!•.■■  I  Iv  nion*  cniphatu*.  There  is  no  room  for  construction.  We  niUKt  follow 
:  ■■,■  -j-'.r  ;i  tiuuidatc  of  the  law  or  rt^fuye  outright  to  olx^y  it.  It  in  ineintetl  by  couusk'1 
•A-  A'tiio'^tam  that  while  tlie  statute  may  1h»  mandatory  yet  the  difference  between 
•.*'v-  xi'.'.ru'iisiiwis  of  the  Killots  in  (luestion  and  the  l>allot8  pretM*ribe<^l  by  law  is  so  slight 
I''  i{  It  ou»:hi  not  to  1h*  n'cojrnizjHi  in  determining  their  validity.  One-eighth  or  one- 
-MMv-^Miili  nf  an  inch  difference  in  wiilth  or  length,  hein£>istH,  i8t<K)slight  to  be  notice- 
.i^'Iv      The  frtit  is  the  diffen'iice  was  material  and  wa8  reailily  noticed  by  the  judges. 

Ihi*  ».iatute  tli»es  not  pri's<-ril)e  how  nearly  the  luillot  nhall  approach  the dimeneionH 
vi  ihv'  i»res*TilH*<l  ballot,  but  expn*ssly  says  that  **any  liallot  of  less  or  grt»ater  dimen- 
Mvn^  !.hall  not  lKM'ounte<l."  The  extent  of  the  variamre  is  not  material;  it  is  the 
i;ui  \»l  >ul«f*tantial  variance  the  law  deals  with.  It  may  l>e  ivjnceiied  that  the  law  did 
Uv»l  eoiuemplate  a  literal  (•<»mpliance  with  its  mandate,  but  any  difference  which 
\\»uM  he  easily  ol)served  on  (Mimparison  with  the  pre8crilH.Ml  ballot  would  clearly  fall 
\\  ithiu  its  meaning. 

The  minority  r'ountiHl  tii(^  votos,  sjiyin|;if: 

The  eviileiK'e  shows  that  the  ballots  in  ipu^stion  wen»  short  of  the  requireil  dimen- 
.-ions  hv  from  oiu'-sixteenth  to  <»ne-«'iL'hth  (»f  an  inch,  and  u^hju  that  ground  tliey 
were  rejected  by  the  judges  of  election.  The  statute  ia  mandatory,  but  the  under- 
-iiriutl  ai-e  strongly  <»f  the  opinion  that  the  variance  fn.»m  the  prescTibed  dimensions 
iiiu?*l  he  nf  a  >ul)stantial  <haracter. 

The  mI)]!^'!  of  this  provision  dnubtlrss  wjlh  to  pret*erve  the  secrecy  of  the  Imllot 
auit  ti»  prevent  a  ballot  l>eing  cast  of  w  hich  the  size  Would  l)e  a  distinguishing  mark. 
I'lUt  ii  it  is  to  ]»e  held  that  the  ballot  must  )h^  of  j>recisely  the  dimensions  prescrilK^l 
1»\  the  statute,  then  it  would  U*  a  pnictical  imixKssibilitv  to  WH'ure  a  legal  ballot  with 
the  ordinary  ai»plian<'es  use<l  in  printing,  tine  mathematical  instruments  would 
alwaysshow  sonieinlinite>'inal  deviation  fr<»m  the  exact  dimensions  prescribed  by  law. 

We  can  imt  U'lieve  that  tlu*  statute  was  ever  intendinl  to  have  such  a  const niction. 
.V  vlesiatioii  nf  from  one-sixteenth  to  oneH'ighth  of  an  inch  would  not  be  notiireable 
and  would  not  K»rve  to  mark  the  )>allot.  The  report  of  the  majority  disresranls  these 
ballots.  We  iK'lieve  that  they  were  substantiiilly  in  conn)liance  with  the  statute, 
that  thev  were  cast  bv  legal  voters,  and  that  thev  clearlv  expre8se<l  the  intention  of 
the  voter  ti>  vot(*  for  the  contestant.     Thev  shouM  then;fore  l>e  countiH.1  for  him. 

The  iniijority  also  (IcdiictiMl  from  tho  count  of  both  sides  ballots 
has  i  11*^^  at  th(^.  head  the  words:  "For  Pivsidmt,  Honjamin  Harri.son," 
ami  *'For  Vicr-rresident,  AVhitrlaw  Koid,"  on  tho  ground  that  thase 
words  came  Avithin  the  prohibition  of  a  '' j)ictiire,  si^n,  color,  mark, 
index,  or  insijrnia"  in  the  hiw  above  qiiot(»d.  Tho  minority  counted 
these  vot(\s. 

The  con^\titlltion  of  Tennessee  provi(U'd: 

There  shall  Ix'  no  (iualillcati«ins  atta<'hed  to  the  right  of  suffrage,  except  that  each 
\oier  shall  give  to  the  judi^eoi  election,  wluT*'  he  offers  to  vote,  satisfactory  evidencre 
thai  he  has  pai<l  his  ]h»11  taxes  as>ess«'4l  at^ainst  him  for  such  prece<.ling  peri<xl  as  the 
lem^lalnre  shall  pn's<ril>eand  at  siicli  time  as  may  })epn'scrilMHl  by  law,  without  which 
his  Nnie  can  not  1h'  received,  *  *  *  The  general  ji.<semblv  shall  have  jiower  to 
en.ui  j.tws  reqnirinir  voti'rs  to  vote  in  the  election  precinctiJ  in  w^nch  they  may  reside, 
and  l.iNN"^  ti>  secure  the  freedom  of  eItM'ti(»ns  and  the  purity  of  the  ballot  box. 

The  hiw  in  force  at  the  time  of  this  (dection  provided  that  the 
••^ali'^ factory  cvich^nce"  of  the  paynu^nt  of  the'poll  tax  should  consist 
of  thi'  tax  receipt,  a  certiticd  co})y  thereof,  or  a  specified  aflSdavit. 
.\ny  person  voting"  or  any  judo-e  of  (dcM'tion  knowingly  permitting 
an\  person  to  vot<»  without  (•o]n])lyinof  with  the  act  was  declared  guilty 
of  a  misdemeanor.     The  committet^  said  : 

The  loM^ititution  is  mandat<»ry,  and  the  statute  is  es])ecially  so.  There  is  no  n.>om 
fortlt>uht.  Unless  tin*  evidence  re«niired  by  the  constitution  and  sp€H.tially  prescribed 
l»y  the  statute  is  furnishetl  to  the  judges  the  elector  liable  to  a  }X)il  tax  has  no  right 
to  vote.     It  is  illegal  to  receive  his  vote,  and  illegal  to  count  it  if  it  is  received. 
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Most  of  the  electors  in  question  had,  in  fact,  paid  the  tax,  and  in  one 
case  the  constable  who  collected  it  was  an  officer  of  the  election  and 
had  his  collection  book  with  him,  but  the  evidence  required  by  law  was 
not  presented,  and  the  committee  held  that  no  other  could  cure  the 
defect. 

While  it  is  conceded  that  the  judges  in  this  instance  were  honest,  and  to  enforce 
the  law  will  work  a  hardship  on  the  contestee  and  deprive  ©lectors  who,  in  point  of 
fact,  paid  their  poll  taxes  of  their  ballots,  yet  it  is  better  to  do  this  than  to  subvert  the 
safeguards  which  the  State  has  thrown  around  the  ballot  box  to  prevent  fraud  and 
the  evasion  of  the  law. 

The  minority  did  not  throw  out  these  ballots,  and  discussed  the  facts 
and  the  justice  of  the  case,  but  did  not  analyze  the  law.  "On  the 
whole,  we  incline  to  the  opinion  that  these  ballots  should  be  counted." 

Contestant  attacked  the  vote  of  the  city  of  Jackson  on  the  ground 
that  it  was  hold  under  "Dortch"  Australian  ballot  law,  to  which  its 
population  did  not  entitle  it,  and  that  the  law  itself  was  unconstitu- 
tional, as  imposing  an  educational  qualification  forbidden  by  the  con- 
stitution of  tne  State.  The  law  provided  for  printing  the  names  in 
alphabetical  order,  and  did  not  permit  the  voter  assistance  except  in 
case  of  physical  infirmity.  The  objection  as  to  population  was  answered 
by  the  census,  and  the  objection  to  the  constitutionality  of  the  law  b}' 
the  fact  that  the  supreme  court  of  Tennessee  had,  in  tne  case  of  Cook 
^vv.  the  State,  declared  it  constitutional.  The  minority  of  the  committee 
did  not  agree  with  the  State  court,  but  followed  its  decision.  They 
said: 

The  constitution  of  Tennessee,  in  effect,  prohibits  the  enactment  of  any  statute 
requiring  that  a  man  shall  be  able  to  read  and  write  in  order  to  vote.  It  is  clear 
that  the  Dortch  law  imposes  such  a  rec^uirement,  and  it  would  appear  to  be  clearly 
repugnant  to  the  principles  of  the  constitution.  But  the  supreme  court  of  Tennessee 
has  decided  this  law  to  l)e  constitutional,  and  we  feel  constrained  to  follow  that 
decision  in  the  present  case,  in  accordance  with  the  general  rule.  We  are  clear  in 
our  opinion,  however,  that  this  law  disfranchises  men  who  possess  all  the  constitu- 
tional requirements  of  voters. 

The  committee  also  excluded  the  vote  of  Savannah,  Hardin  County, 
on  the  ground  that  no  registration  of  voters  had  been  made,  in  viola- 
tion of  the  law  requiring  registration  in  towns  of  2,500  inhabitants  and 
upward.  '^It  is  evident  that  the  failure  to  open  registration  books 
under  this  law  will  defei  t  an  election."  The  minority  did  not  defi- 
nitely state  its  ruling  on  this  vote,  but  called  attention  to  the  provi- 
sion of  the  law  making  the  original  certificate  the  sole  evidence  of 
registration.  By  buying  up  these  original  certificates  it  was  possible 
by  bribery  to  disfranchise  all  voters  who  would  sell  them,  and  the 
minority  was  informed  that  this  was  a  common  practice. 

The  committee  were  unanimous  in  the  conclusion  that  contestee  was 
elected,  and  the  House,  on  July  10, 1894,  passed  the  resolutions  recom- 
mended, without  debate  or  division.     So  contestee  retained  the  seat. 

[Report  842,  second  session  Fifty-third  Congress.] 

(5)  Watson  vs.  Black. 

Irregulai'lties^  intimidation^  hrihei^y.  Report  fo7*  sitting  vieniher^ 
who  vetnined  the  seat. 

Report  by  Mr.  Lawson. 

Contestant  asked  that  the  votes  of  a  number  of  precincts  be  thrown 
out  for  irregularities,   bribery-,   and   intimidation.     The  committee 
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called  attention  to  thr  fact  that  if  all  hi.s  claims  were  allowed  the  evi- 
dcTU'c  (lid  not  show  that  enoujjfh  votes  were  affected  to  change  the 
result,  hut  entered  into  a  discussion  of  each  of  the  claims,  finding'  the 
evideiue  jr«'»u'»*sdly  insutlicient  and  the  legal  objections  untenable. 

In  the  <ity  of  Augusta  there  were  three  Imllot  boxes  at  each  pre- 
cinct, hut  the  evidence  showed  that  this  number  was  necessary  to  poll 
the  large  vot<».  as  the  law  did  not  permit  the  number  of  precincts  to 
be  increased.  The  law  was,  moreover,  directory,  containing  the 
provision: 

Taragraph  i:>;>4  (i;>«>:i)  (1281).  Klccilon  not  void  hij  reason  of  formal  defect*. — No 
I'ltH'tion  hIuiII  iHMU'ft'attMl  for  noiiconipliancc  with  the  requirements  of  the  law.**,  if 
hi*l<l  at  t}u>  prn]K'r  tiiiic  aii<l  ))Ia4'i;  by  ikthoiih  (|iialifu'<l  to  hold  them,  if  itisuotHhowii 
that  ])>'  that  nniicoinpliaiu'i'  the  refill  is  iliffereiit  from  what  it  would  liavclxH^n  liail 
then*  Ihm'ii  pro]H'r  rniii])]ian<'i>. 


There  was  also  eon)i)laint  that  the  boxes  were  so  placed  that  the 
United  States  su])ervisors  rould  not  pro|M»rly  supervise  them  all,  but 
th(^  evidence  was  not  clear,  and  it  was  evident  that  no  harm  was 
intiMided  or  done  and  that  tlu'  suiK»rvisoi-s  did  not  takepix>per  steps  to 
have  th(»  diflicultv  remedied,  if  any  existed.  Some  liallots  were  also 
handled  by  ufuiuthorized  ])ersons,  and  some  officers  of  election  were 
absent  for  a  few  niouuMits  at  a  tiuu',  but  no  harm  was  done  '^and  the 
all'air  app(*ars,  o!i  the  whole,  to  l>e  too  trivial  to  deserve  rebuke." 

The  pri!ici])al  elmrge  was  indirect  intimidation,  bribery,  and  whole- 
sjile  repeat ifig.  There  was  some  briln'ry  at  two  pre<'incts,  but  there 
was  no  e\  ichMice  that  more  than  $11  or  $12  was  expended,  and  the 
luinilxr  of  votes  atlected  could  not  be  more  than  20,  and  was  prplwbly 
much  less.  There  was  some  free  whisky  at  some  of  the  polls,  but  less 
than  usual.  Thcie  was  also  some  conflicting  evidence,  part  of  which 
indicated  that  some*  mill  hands  may  have  voted  for  contestee  for  fear 
of  discharo-e,  but  the  (»vidence  was  contradicted,  and  ver^'  few  votes 
were  even  cltiiiiied  in  (^vidt'fice  to  have  been  atlected.  The  committee 
said,  moreover  **A\'e  can  conceive  how  an  ardent  and  active  politician 
among  employees  in  a  factory  could  ])e<'ome  obnoxious  and  merit  his 
discharge*  apart  from  his  support  of  any  candidate."  There  was  also 
a  consiih'rable  amount  of  vague  aiid  ufisatisfactory  evidence  on  the 
sul)jcct  of  repeating,  but  nothing  sulHcient  to  justify  any  definite  con- 
clusion. No  protest  was  made  at  the  time  and  there  were  no  arrests, 
possi])ly  l)ecause.  if  there*  was  re])eating,  both  parties  expected  to 
profit  by  it. 

Some  votes  oil'ered  at  oik*  precinct  wen*  not  accepted,  but  the  reason 
fortlic*  rejectiofi  did  not  appear  and  was  presumed  to  have  been  good. 
Certain  returns  had  also  becMi  rejected  as  not  signed,  but  some  of  them 
were  signed  in  ])art  and  weie  cMiough  to  show  that  the  election  was 
legally  held  and  for  whom  the  votes  were  cast.  The  committee  counted 
these  returns  as  coming  within  section  U>54  of  the  code,  a]x)ve  (pioted. 

Most  of  tilt*  contenliofis  of  contestant  not  being  sustained,  and  all  of 
them  if  sustained  luring  insutlicient  to  overcome  the  returned  majority 
of  contestee.  tiie  committi*e  n^ported  resolutions  confirming  contestee 
in  his  s(^at. 

The  case  was  called  \\\)  on  rJune  :>\K  lSi»4  (])v  Mr.  Pence,  not  a  mem- 
ber of  the  connnittee).  Mr.  Brown,  of  the  committee,  raised  the 
question  of  consideration,  and  the  House  voted,  ])y  220  to  0,  to  con- 
sider the  case.  Mr.  Pence  thefi  moved  that  the  case  ])e  ix>.*<tix)ned  for 
two  days  and  the  coutcstunt  be  then  giv<*n  leave  to  speak.     The  motion 
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was  lost,  77  to  126.  Mr.  Pence  then  ''filibustered,"  and  the  Com- 
mittee on  Rules  brought  in  a  "no  interv^ening  motion"  rule,  which 
was  passed  by  a  vote  of  132  to  54  (11  being  counted  present  to  make 
a  quorum).  The  resolutions  of  the  Committee  on  Elections  were  then 
passed  by  a  vote  (on  division)  of  106  to  10,  and  contestee  was  accord- 
mgly  confirmed  in  his  seat. 

[Keport  1147,  second  session  Fifty-third  Congress.] 

(6.)  Moore  vs,  Funston. 

Ill <f(jal  votes y'  fraxululrnt  regiMratloi},  Majority  report  for  contest- 
ant; tnlnnnty  report  for  am  tester.      Contestant  seated. 

Majority  report  ]»y  Mr.  Jones;  minority  repoils  ]>y  Mr.  McCall  and 
Mr.  Paynter. 

According  to  the  returns  contestee  had  a  plurality  of  81  votes. 
Contestant  sought  to  overcome  this  majority  by  showing  illegal  votes, 
fraudulent  registration,  and  irregularities,  all  in  the  interest  of  con- 
testee, and  covering  a  much  larger  number  of  votes  than  his  returned 
plurality.  The  majority  of  the  committee  found  most  of  the  charges 
sustiiined,  the  minority'  found  most  of  them  not  sustained,  and  on  indi- 
vidual qu(^stions  of  illegal  votes,  held  that  the  majority  of  the  sitting 
member  was  increased.  Mr.  Paynter,  who  signed  neither  report,  pre- 
sented a  brief  separate  report  simply  announcing  that  he  agreed  with 
the  conclusions  of  the  minority. 

The  answer  to  the  notice  of  contest  was  served  on  contestant  either 
one  or  two  da3\s  late.  There  were  also  objections  to  some  specifica- 
tions in  the  notice  of  contest,  and  to  some  testimony  as  bearing  on 
points  not  covered  by  the  notice.  On  this  whole  question  the  com- 
mittee said: 

If,  then,  wo  nhould  clowly  apply  to  the  notice  of  contest  the  rule  of  pleading  upon 
which  conti^'stee  innistH,  and  should  apply  to  the  answer  the  recjuirement  of  the  hiw, 
wenhoidd  lin<l  i^ontcstee  without  an  anwer,  and  would  have  but  to  ascertain  whether, 
u[>on  tlu*  j^rouiidrt  of  contest  undoubte<ily  8pecifie<i  in  the  notice,  contestant  has  nia<le 
^oo<l  his  contention  that  he,  and  not  contestee,  was  really  ele<;te<l  a  Representative 
in  Conj^resM  from  the  ScH^ond  district  of  Kansas.  If  we  should  take  this  view  of  the 
matter  our  labors  would  l)e  jjreatly  lessened,  a  considerable  portion  of  the  huge  rec- 
ord in  the  ca.«e  would  he  eliminated,  and  the  finding  would  necessarily  be  in  favor 
of  contestant.  We  lK*lieve,  however,  that  the  real  Question  to  be  determined  is  not 
8o  nmch  whether  this<^r  that  bit  of  evidence  offered  by  contestant  certainly  relates 
t^)  Hometliing  clearly  specitied  in  his  notice  of  contest  as  a  ground  upon  which  he 
relies,  nor  yet  whether  contentee's  answer  and  countercharge  were  made  in  due  time, 
but  rather  whi<*h  of  the  two  claimants,  according  to  the  record,  was  really  elected  and 
is  really  entitled  to  a  seat  in  the  House  of  Representatives. 

In  Wyandotte  County  (Kansas  City,  Kans.),  contestee  had  a  plurality 
of  179  votoH.  'f  he  committee,  without  giving  figures,  held  tnat  ^'  the 
true  and  legal  plurality  of  contestee  in  said  county  ov^er  contestant  is 
very  small,  if,  in  fact,  anything."  In  this  county  there  were  two 
Republican  and  no  Democratic  candidates  for  the  State  senate,  and 
much  bitter  feeling  was  aroused.  There  was  general  circumstantial 
evidence  whicli  the  committee  held  tended  to  show  a  systematic  con- 
spiracy on  the  part  of  Republican  friends  of  one  of  these  candidates  to 
stuff  the  registr}'  with  the  names  of  fictitious  and  fraudulent  voters. 
Canvassers,  before  and  after  election,  had  been  sent  through  the  dis- 
trict to  verify  the  registry  lists,  and  had  returned  long  lists  of  persons 
who  could  not  be  found.  Subpoenas  had  been  issued  in  this  case  for 
those  in  contest  in  it,  and  had  all  been  returned  as  "  not  found."    There 
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was  iilso  ovidoiu'c  that  a  nuni]H»r  of  foreijpiors  who  had  been  brought 
in  ])v  K('i)u})licaii  workers  had  ivreived  their  '^lii'st  papers ''  (entitlin|if 
them,  ill  Kansas,  to  vote)  without  sufficient  prei-autions  to  determine 
whether  they  understood  what  they  were  doing,  and  that  foreigners  of 
the  same  class  wi»re  brought  bv  ki^publiean  workers  to  the  polls  on 
ele<'tion  day.  In  ofie  preeinet  tfiere  wa«  evidence  that  a  negro  police- 
niafi  at  the  j)<)lls  on  election  day  so  conducted  himself  as  to  frighten 
some  vot(»rs  of  his  nice,  ])ut  the  committee  did  not  reject  this  |x>ll.  In 
another  precinct  there  had  been  irregularities  in  the  count,  and  the 
county  clerk,  when  called  to  j)roduce  the  Imllots,  testified  that  he  could 
not  find  them.  Subse<|uently  he  produced  them,  saving  that  one  of  his 
friends  had  foufid  th(»m  on  his  gate  jx)st.  The  seal  was  broken  and  the 
})allots  had  evidently  been  tam[M»red  with.     The  connnittee  said: 

Thrrt'  can  \h'  no  doubt  ]>ut  that  tin*  n'tnniH  from  this  pitHMnot  nhoiiUl  Ihj  nMi»oteil 
an<l  the  \vhoU»v<»t('  thrown  out,  if  the  ends  of  juHti<'e  wonUl  1h»  pn)nu»te<i  bvyo  doing. 
J5ut.  th**  H'turns,  as  they  an*,  ^sn'v  (•ontt'stant  2')  nion;  v<>tt»HthannmteHtoi»  iii  thopre- 
cinrt;  and  it  is  evidt'Ut  that  the  rral  <liffen»n<t»  was  nuu'h  jrreater,  in  contestant's 
favor.  Thcn'fon*  it  in  the  duty  <»f  tlu'  ronmiitttH*  to  awvrtain,  a>4  nearly  a.s  may  l>e, 
th<' true  voto,  that  thf  ri^dit  may  i»n*vail,  at  least  approximately,  ari  to  the  vote  oif 
this  pre<*inct. 

There  is  nothing  in  the  report,  however,  to  indicate  how  manA' votes 
the  <'()mmitt(v  counted  for  eitiier  candidate,  or  on  what  I)a8i8  thev 
estimatcHl  them. 

Ifi  AllcMi  Coufity,  which  gave  ccmtestec  a  majority  of  1>3  votes,  the 
county  connnissioners  did  not  correctly  comply  with  the  law  in  regard 
to  cjuivtissifig  the  precinct  returns  and  signing  the  county  abstract. 
The  law  nMiuired  thc^  board  to  determine  the  result  of  their  canvass  of 
the  votes,  ''and  such  determination  shall  ]>o  reduced  to  writing,  signed 
by  said  ronunissioners  and  attested  l)y  the  clerk,  and  shall  be  annexed 
to  the  a]>stract  of  the  votes  given  for  such  officers."  In  this  case  the 
abstract  of  votes  was  merely  certified  to  by  the  county  clerk,  who 
sigiuHJ  th<^  name  of  tlie  chairman  of  the  board  to  it,  under  genemi 
instructions,  and  also  signed  his  own  name.  The  committee  rejected 
the  \ ote  (>r  tins  county  o!i  tin*  ground  that  the  returns  were  unsigned, 
and  tluuN'  was  no  otlnu"  evidence  of  tin*  vote  presented. 

A  mini])er  of  voters  \v<»n*  attacked  on  the  ground  that  they  were  cjist 
l>v  former  ConfiMJcratc  soldiers,  and  that  there  was  noaffiniiative  proof 
of  the  ])a>sage  of  any  law  by  the  h^gislature  of  Kansas  removing  their 
disalnliti<'s  as  required  ]>y  the  State  constitution.  The  committee 
expressed  tin*  opinion  that  ''the  constitution  of  Kansjis seems  to  settle 
it  as  to  ]jers()ns  shown  to  liav(»  served  voluntiirily  in  the  Confederate 
army,  and  w  hosi*  disai>ilities  are  not  shown  to  have  been  removed  by 
the  Kansas  legislature,"  but  did  not  further  determine  the  question,  as 
it  w<)uld  not  alter  tin*,  nv-iult. 

T1h»  minority  held  that  most  <!f  the  conclusions  of  the  majority  were 
not  justified  by  the  weight  of  evi(l(Micc.  All  of  the  evidence  in  regard 
to  biibing  and  n^peating  was  hearsay,  and  most  of  it  was  by  prof es- 
siofial  gam])lers,  of  contestant's  ()wn  i)arty.  The  <juestion  of  ii'audu- 
l(Mit  registration  Avas  not  covered  by  the  notice*  of  contest;  the  testimony 
of  the  pri!ici])al  witness  was  not  signed,  as  he  had  beconm  a  fugitive 
from  justice  before  it  was  written  out;  the  rest  of  it  was  hearsay,  and 
of  a  negative  cliaract(»r.  There  was  no  compi^tent  evidence  that  any 
of  the  votcM's  attacki^l  vot^ul,  or  for  whom  they  voted,  and  if  there 
was  anv  fraud  in  this  district  it  was  connnitted  ifi  the  intei'estof  one  or 
the  other  of  th<'  candidates  for  the  State  s(Miate.     As  all  the  Demoi^rats 
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voted  for  Republican  candidates  for  this  office,  no  inferences  could  be 
drawn  as  to  tne  general  partisan  bearing  of  the  fraud,  even  if  it  were 
committed. 

In  the  precinct  in  which  the  ballots  disappeared  and  afterwards 
turned  up  mysteriously  on  a  gatepost,  the  fraud  in  the  "'gatepost 
ballots"  was  obvious  and  conceded;  but  this  was  nothing  agamst  the 
original  count,  and  as  contestee  relied  on  that  count,  it  was  incon- 
ceiva]>le  that  the  subsequent  falsification  of  the  ballots  could  have 
been  committed  in  his  interest. 

On  the  vote  of  Allen  county  the  minority  said: 

It  is  no  ground  for  the  disfranchisement  of  the  voters  of  a  whole  county  that  the 
returning  officers,  on  a  day  subsequent  to  the  election,  are  guilty  of  an  informality 
in  att^^sting  the  returns,  when  the  result  is  not  in  any  way  affected  by  such  infor- 
malitv. 

The  case  was  very  fully  debated,  and,  on  August  1,  1894,  the  sub- 
stitute resolutions  presented  by  the  minority  were  rejected  by  votes 
of  90  to  127  and  81  to  126.  On  the  next  day  the  resolutions  presented 
by  the  majority  were  passed  by  a  vote  of  147  to  86,  and  (on  August 
2, 1894)  Mr.  Mopre  was  sworn  in. 

[Report  1164,  parts  1  and  2,  second  session  Fifty-third  Congress.] 

(7)  Page. 
Ti'rin   and  j^x/y  of  nu^nhrr.     Report  f</r  claiviant.     No  action  hy 

ILni.sr, 

Report  by  Mr.  Hayes. 

This  is  not  properly  a  contested  election  case,  but  is  included  on 
account  of  the  question  of  law  discussed.  Mr.  Page  had  been  con- 
testant in  the  case  of  Page  vs,  Pirce  in  the  Forty-ninth  Congress. 
(See  p.  419,  ante.)  The  House  had  declared  the  seat  vacant,  under  the 
Rhode  Island  law  requiring  the  successful  candidate  to  have  a  majority 
over  all  at  the  first  election.  A  second  election  was  held  and  Mr.  Page 
was  elected,  serving  the  remainder  of  the  term.  He  drew  pay  and 
allowances  only  for  the  portion  of  the  term  actually  serv^ed,  ana  this 
report  was  on  a  resolution  to  allow  him  his  claim  to  pay  him  the 
remainder  of  the  pay  for  the  full  term.  The  committee  reported  the 
resolution  favorably,  on  the  ground  that,  Mr.  Pirce  having  been 
adjudged  by  the  House  not  elected,  the  seat  from  the  Second  Con- 
gressional district  of  Rhode  Island  had  never  been  filled  until  filled  by 
Mr.  Page  by  virtue  of  the  second  election.  He  was  the  only  member 
elected  from  that  district  to  the  Forty-ninth  Congress,  and  was,  hence, 
entitled  to  pay  for  the  full  term. 

There  was  no  action  bv  the  House. 

[Report  1645,  third  session  Fifty-third  Congress.] 

(8)  Steward  vs.  Ciiilds. 

Irregalarlties  {itndrr  ArifitraJian  hallot  law).  Report  fo7*  contested. 
No  action  hy  Ilou^se. 

Report  l)y  Mr.  Brown. 

This  case  grew  out  of  questions  arising  under  the  Illinois  (Australian) 
ballot  law  of  1891,  in  use  for  the  first  time  at  this  election.  The  plu- 
rality of  contestee  on  the  returns  was  17,  but  the  committee  found 


4'.»4  I»H;KST    f»K    roNTK>TKII    ELE«TIiiy    CASES. 

th:it  lii-  tiui'  pluniliTy  wji-*  'l:^'l,  Tho  r<mrt>  of  Iilinoi>  had  not  con- 
>tnii*<l  tli»-  rn-w  law.  luit  tin*  (•luniiiittrr  siiJ:  "It  is  dwiiitHl  tht' duty  of 
tin*  riiMiMiift^M'  to  nM«»nim«*iul  t<>  tin*  Ilfuist*  >iK'h  ronstnirtinn  of  these 
law-^  ji^  w  ill  iriv»*  t'oirr  :in(|  rtF^M't  to  tin*  rloar  iiitoiitiun  of  the  legislature 
wliirli  rnactiMl  tlifin."     Tlir  eoiirlusions  of  the  eommittee  were: 

Tfn-  •■••nniiitN**  liii'l  it  ?••  In*  tin-  !;iw  tfial  Ki!l<«tr'  nil  wliirh  the  vf»tor  iiiKlertrMik  to 
<'Xj»r»--  hi- •  li'ijii-  liy  mark*  ••thiT  tliaii  tin*  »Tr»sj*  [ilaittl  in  thi*  cirt'le  or  #!i|iiarv.  ha 
]ini\iil«ii  ii\-  ili«- -tiiTiiti'.  an-  \vA  U-lmI  ami  -hmiM  not  lie  niiuiCt^l;  that  liallot.s  vntetl 
liv  i-ii'i  NiTr  \\)ifi  \M-n'  M.—ir'ii-fl  ill  iiiarkirii;  tlifir  liullf't>  without  Itaviii^  tirst  niatlo  the 
jilli«lavit  «.|'  «li-alMlii\ .  as  j»r«»\  i«liil  Ky  saiil  slatiili*,  art'  ni»t  Itval  an<l  shouM  not  lie 
ruiinti-il;  tliat  tin"  iiiitiaU  nf  that  niif  nf  tht*  jiiil^-s  uf  i*li.i'>tion  whotli'livenil  tlic  lial- 
Infj  tfi  ilii- \i»i»r>  art- a  part  •.!*  thi- *"i»tlirial  InilnrMMiicnt'*  rf«jiiirf«l  hytiie  statute,  and 
l>ai!<it«  IK  it  iri-ariiiLr  mkIi  initiul^  an*  not  iiirui  ami  sIioiiM  nut  1m.*  (*oimte<I. 

TIk-  f:i-<'  wa-*  n*port«*d  t>n  Fi»l>ruarv  1,  IMC»,  and  not iee  was  given  that 
it  wouM  Im-  ialh*r|  up  (»ii  Ki'hniary  7,  l>ut  there  is  no  record  of  any 
fiirtlh-r  aciiofi  ifi  tin*  IIoii>i'.  Thrrr  was  nt)  minority  report,  hut  in  the 
next  ( 'on'Ti'-*  Mr.  I)a!iirl>  in  del»ate  (see  Record,  tirst  ses'^ion  Fifty- 
foiirtli  ('oiij.T«'>^.  p.  .M'»4)  tailed  attention  to  the  faet  that  the  niem]>ei"s 
of  till'  minority  had  firvor  siijfnititMl  their  assent  to  the  report  (which 
was  pn'^rnh'd  mar  tin*  rIoM'  nf  tin*  Fifty-third  (  ongress),  and  that  on 
tin*  <|iit'-tio!i  of  "assLstt'd  Voter**"  the  minority  reiK)rt  in  the  eajje  of 
O'Neill  rs.  Joy  «>h<»wr(l  that  th<*y  did  not  affi'ee. 

|li<'poFt  1711.  (hinl  M'>sion  Fifty -third  Congress.] 

(IM     r»KI.I\NAr   /'>.    Hl('IIAKI>Si>N. 

[1)    l*r'inui   ti"'i'  'v/.v, .      Cntiifirfi/iijrirff^priittM,      Salt  (fiven  to  Rich - 

ilrnstfii^   titin    I h'  1 1,'inl It  tint Jini'tZ'  n   tt>  ^'(Hittsf, 

Kcnort  by  Mr.  I*aynt4»r. 

'rhi>«a^r  rami'  JM-fort'  tin*  House  on  the  o])ening  day  of  the  session 
(Au<^u>t  7.  \»'S-\)  l>y  till'  .statement  of  the  Clerk  that  he  had  received, 
on  I  )<'<<MnlM*F'  'I'l,  IM*:^,  a  ccrtitieatc  of  eh»ction  showing  the  election  of 
H<)!i.  (n*or<r<'  F.  Kifhardson  from  the  Fifth  district  of  Michigan,  and 
lia<l  thru  placrd  Kichard.-on's  name* ofi  the  roll.  Exactly  similar  certiti- 
<-a(es  wrre  tilrd  \)\  the  other  m<»ml)ers-elect  from  Michigtm  at  various 
dates  up  t(»  April':;,  \s\K\.  On  F«'hruary  !>t>,  181*3,  a  certificate  of  elec-- 
tion  issue(|  to  Charles  K.  Heiknap  had  heen  received  by  the  Clerk. 
The  eertitieate  was  in  due  form,  hut  was  sigm^d  by  other  iwrsons  than 
tliosi' signing  tJM'  eeititiiat^' of  Richardson  and  the  reniauiing  certifi- 
cates from  Michigan.  (The  State  ollicers  had  \\\  the  meantime  l»een 
<-hang4'(l.)  The  ( 1rrk  le fused  to  strike  Uichardson's  name  from  the 
roll  ••having  aln^adx  e\ei"ciN<'d  the  authoritv  iriven  to  him  bv  law." 
lie  tlM'refoi'e  sul^milted  the  matter  to  the  House. 

When  Mr.  Uichard^on's  name  was  called,  on  the  organization  of  the 
House,  he  was  rejjue>t«'(|.  on  objection,  to  stand  aside.  On  the  com- 
ph'tion  of  the  roll  a  resolution  was  o  lie  red  providing  that  Mr.  Richard- 
son should  Ih^  sworn  in,  for  which  a  substitute  was  offered  providing 
for  tin'  swearing  in  of  Mr.  Helkna])  on  his  prima  facie  case.  The 
matter  went  over  until  the  next  (la\',  wIkmi,  after  extended  debate, 
the  House  iirst  r(\jected,  by  a  vote  of  Vis  to  li**),  a  motion  to  refer  the 
prima  facie  case*  to  a  s|)ecial  committi^e  of  live  to  report  in  ten  days, 
and  then  rejected  the  motion  to  seat  Helknap,  by  a  vote  of  114:  to  1^9. 
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The  resolution  to  seat  Richardson  was  then  passed  without  division, 
and  Mr.  Richardson  was  sworn  in. 

On  August  15  a  resolution  was  introduced  which  on  August  29  (the 
committee  having  in  the  meantime  been  appointed)  was  referred  to 
the  C^)mmittee  on  Elections,  granting  Mr.  Belknap  the  right  to  con- 
test the  seat  under  the  provisions  of  the  general  Jaw,  the  time  to  begin 
with  the  date  of  the  swearing  in  of  Mr.  Richardson.  The  committee 
reported  the  resolution  favorably  (Report  3,  first  session  Fifty-third  Con- 
gress) with  an  amendment  to  make  the  time  of  contest  begin  with  the 
date  of  the  passage  of  the  resolution,  Mr.  Paynter  saying,  in  presenting 
the  report,  that  he  had  examined  all  the  precedents,  and  the  privilege  of 
contesting  had  always  been  given  the  unsuccessful  claimant  on  a  prima 
facie  case.  The  House  passed  the  resolution  as  recommended,  without 
division,  and  the  contest  on  the  merits  (see  below)  proceeded  in  the 
usual  manner. 

There  is  no  report  of  any  committee  discussing  the  issues  of  the 

Erima  facie  case,  but  from  the  debate  in  the  House  it  appears  that 
Jchardson  had  received  a  plurality  of  10  votes  on  the  race  of  the 
returns  as  certified  by  the  county  canvassers,  while  Belknap  had 
received  a  plurality  of  10  votes  on  the  returns  as  i*ertified  ])y  the  pre- 
cinct inspectors.  The  difference  \vas  in  the  returns  in  the  county  of 
Ionia,  where  the  countv  canvassers  had  thrown  out  54  votes  for  Bel- 
knap and  i^5  for  Richardson.  The  supreme  court  of  Michigan  issued  a 
writ  of  mandamus  to  the  Ionia  County  board,  commanding  them  to 
reconvene  and  canvass  the  returns  as  originally  certified  to  them. 
The  members  of  the  board  which  conducted  the  original  canvass  had 
gone  out  of  office,  but  their  successors  obeved  the  writ,  and  the  suc- 
cessors of  the  State  officers  who  had  issued  the  original  certifi(5ate  to 
Richardson  issued  a  like  certificate  to  Belknap. 

The  difference  between  the  two  original  counts  in  Ionia  County  seems 
to  have  ])een  due  to  a  recount' of  the  ballots  of  that  countv  instituted 
])y  the  first  board  of  canvassers  under  a  State  law  providing  for  such 
recounts.  The  supreme  court  decided  that  this  law^  did  not  apply  to 
Congressional  electiofis,  and  therefore  issued  its  mandate  that  the  count 
should  be  made  on  the  oritfinal  precinct  returns. 

Questions  of  law  were  discussed  on  both  sides  during  the  debate, 
but  there  is  nothing  to  indicJite  that  the  action  of  the  House  was 
referred  to  aiiv  of  them  w  ith  suffit^ient  clearness  to  constitute  a  defi- 
nite  pnH'cdeiit. 

[Report  8,  first  session  P'ifty-third  C/ongress.] 

(;v)  CdHr  on  inents.  SoIdirc^i'H^Ifotue  roft>.s;  nuirked  halh}fi<.  Major- 
iff/  riportf(n*  rftntesife^'  d iasen ting  rein ^rt  for  contostanf.  No  uetion  lyy 
th*:  IloHXi', 

Majority  report  by  Mr.  Lockwood;  dissentifig  nn>ortby  Mr.  Thomas. 

On  the  case  on  the  merit<i  the  committee  found  that  contestee  was 
elected  by  a  plurality  of  150,  aft^^r  eliminating  the  illegal  votes.  Con- 
testant had  a  plurality  of  18  on  the  face  of  tlie  precinct  returns,  but 
the  conunittee  found  that  the  votes  (152  for  contestant  and  41  for  con- 
testee) cast  })y  inmates  of  the  Soldiers'  Home  at  Grand  R*ipids  were 
illegal  for  nonresidence,  and  that  a  number  of  ballots  cast  under  the 
new  Australian  ballot  law  were  void,  as  containing  distinguishing 
marks  prohibited  by  the  statute.     The  supreme  court  of  Michigan  had 
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/.*'-ri#,f..  :if,ii  if  it  wa*  t*»  *'•=■  ••••n^tnied  as  retrrartive,  the 
-:.:"'-^».  *•  fsf  :i'  Ti'-fi  'ff  th«-  i>i-*i|.I.*  ••/  Mi'Di^n  in  amending  the  State 
.Iif  -rtj.rjifri  -o  ;i.  to  j*»-nijit  tli»-  iriiiiate«  of  the  S.»l*iier>'  Home  to  vote 
;it  th»-  j»r»<:riit  in  uhii-h  tli*-  iri^titiiti<in  wa-  itx-ate<i  should  al'^i  lie  oon- 
^tn:*"i  :i-  r«-TMr:ii  ti\i-  iiiiM  :i-  r»-v»-rrinjtr  the  deeUion  of  the  majority  of 
tli»'  rii'irr  jifi'l  ifi'i'^r-iri^  tiuit  <»f  ih»-  di^-H-niin^  ]udge>.  The  Sildiers' 
Il'^rii'-  :-  ii'it  :iii  f'l«*«-iiio-\  iiarv  in->titiui«>n.  ^ul  an  eviden«-e  of  the  grati- 
tud«*  *;f  th«-  Stat*-  to  th«-  'itfiinlt'r^  «if  rivil  li^ierty. 

TIj.-*-  P'Jk »:•!-.  wi-r.-  til'd  «ni  K»-'»niary  liT  and  ifN  l^i^ii,  within  a  few 
<Liv-  of  th'-  <io-^-  of  tii«'  Fiftv-third  ConCTi*^-.  and  there  wa^^  no  a4.-tion 

\)\'  till-  Iloij-^-. 

■K«j>'»rt  l'*M'».  jisirt-  1  :iiid  :^.  third  ■*r-->ion  Fifty-third  Congress.] 

////  //"    //'/»/." . 

Majority  r«|>oFt   liv  Mr.   l^*iw-o!i:  iniix^rity  report  hy  Mr.  Ihmiels. 

A''ordii»;r  to  th*-  |)r*-rii]«t  r«'tur!i>.  coiiti'stant  ri^eeived  a  majority  of 
♦Wl  vot4'-.  \t\i\  \\n'  roiiiit V  «-omiiii^>io!MT>  in  seven  counties  threw  out 
thf  n-turri-  froiii  twi-ntv-orn'  pn-cifH-t^,  in  which  contestant  received 
aw  ii</'jrnif:itt'  jilinality  of  l.-VK*  votes.  C'ontestee  had  a  majority  of 
**»',*s  r>n  tlie  r<iiiJiiniFi<r  r<*tnrns.  and  rrcrivod  th«*  certiticate.  ilost 
of  tli»'  ntnrn-  apjx'ar  to  lia\«"  Immmi  thro\n  out  U^cause  the  J>JilIots  or 
prill  liook-  wcir  not  |)io|MTly  ''t'ah'd.  or  thi*  n^turus  were  irregular, 
ainM^nion-.  or  not  <lrliv«-r<(l  f)y  xhr  projH'r  officials.  The  committee 
wrnt  o\4  r  tin-  i\\(\riiii'  in  detail,  and  complained  that  contestant  hjid 
fiiit.    in    nio-t    in-taiir«>.  pi'orliiccd   tlic   be^t   evidence  available.     The 


verv  point  at  i->ne  wa-  the  rra>on  why  the  <-ountv  canvassers  rejected 
eaeli  rctuFii.  and  in  only  twf)  of  the  seven  <'ounties  were  any  of  these 
c!inva--in;.''  oiiierr^  theni-elve>  called  a-j  witnesses.  The  conmiittee, 
however.  r\elu<led  none  ()f  the  testiiiionv,  and  restored  to  contestant 
his  plurality  in  tlio-e  pn'cincts  in  which  it  wa-i  shown  that  the  vote  had 
been  rejected  for  trivial  iiree-nhirities.  Jn  sonic  cases  it  app(»ared  that 
the  reason  for  rejection  was  >uni<'ient,  as  in  one  precinct  where  the 
(»le<'tion  wa«>  hehl  at  the  wicuilt  place,  hi  a  4 -on side rable  number  of 
otlMT  la^i'^  the  evidence  wa>  not  suthcieiit  to  show  clearly  on  what 
grounds  the  county  can\a>-er>  I'ejected  the  n^turns,  or  whether  their 
ai'tion  wa-i  ju>litie(l.  In  the>c  ca<es  their  action  was  permitted  to  stand 
on  the  pi-esuniption  of  it-  c()rrectne>s.  The  net  result  was  the  reduc- 
tion of  tin'  inaioritv  of  conte>tee  fioin  ^♦JS  to  2ir>.  but  as  the  evidence 
as  presenti'd  w:is  not  suilicient  to  overcome  the  remainder  of  his 
majority,  the  couunittee  recoiuiuended  resolutions  declaring  him 
elected. 
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The  minority  entered  into  a  somewhat  more  detailed  discussion  of 
the  evidence  in  regard  to  a  number  of  precincts  in  which  the  majority 
found  the  evidence  insufficient,  and  concluded  in  most  of  them  that 
the  reasons  for  the  rejection  of  the  returns  could  be  determined  from 
the  evidence,  and  that  these  reasons  were  insufficient.  They  also 
called  attention  to  the  significant  character  of  the  general  situation, 
the  rejection  of  nearly  one-third  of  the  precinct  returns  of  the  district, 
all  but  one  (which  gave  4  plurality  for  contestee)  showing  large  majori- 
ties for  contestant,  by  boards  of  canvassers  politically  opposed  to  him, 
for  trivial  and  technical  irregularities.  They  found  contestant  entitled 
to  the  seat  by  at  least  442  plui'ality. 

These  reports  were  presented  on  February  28,  1895,  almost  the  last 
day  of  the  last  session  of  the  Congress,  and  there  was  no  action  by  the 
House. 

[Report  1952,  parts  1  and  2,  third  session  Fifty-third  Congress.] 

(11)  O'Neill,  vs.  Joy. 

BidlotH  not  cirrrtctly  marked  or  numbered.  Majority  report  for  con- 
tent  ant  y    iiihi<rritij  repoi't  for  contestee.     Contestant  seated. 

Majority  report  })y  Mr.  Patterson;  minority  report  by  Mr.  Daniels. 

This  case  turned  on  the  question  of  counting  certain  ballots  on  which 
one  or  both  the  judges  of  election  had  failed  to  place  their  initials,  as 
required  by  the  new  ^'Australian  "  ballot  law  of  Missouri.  There  were 
charges  of  illegal  registration,  duplicate  ballots,  and  other  irregulari- 
ties, but  the  result  of  a  decision  upon  them  would  not  aifect  the  result, 
and  they  were  not  decided.  A  number  of  ballots  were  thrown  out 
because  not  properly  numbered,  but  as  these  were  nearly  equal  in 
number  on  both  sides,  they,  too,  would  not  aifect  the  result. 

Sitting  member  was  returned  as  elected,  by  a  majority  of  67  votes. 
The  committee  deducted  607  votes  from  the  poll  of  contestee  and  330 
from  that  of  contestant  on  account  of  irregularities  in  the  placing  of 
initials  or  immbors  on  the  ballots,  leaving  a  majority  of  210  votes  for 
contestant. 

A  recount  of  the  ballots  of  nearly  all  the  precincts  in  the  district  had 
been  made  a  part  of  the  proceedings  of  taking  testimony  in  the  case, 
but  the  result  of  that  recount  does  not  seem  to  have  determined  the 
conclusions  of  either  the  majority  or  the  minority  of  the  committee,  or 
of  the  House. 

According  to  the  majority  of  the  committee,  the  statute  of  Missouri 
providing  for  the  numbering  and  initialing  of  the  ballots  was  manda- 
tory, ana  all  })allots  not  correctly  numbered  or  initialed  were  thrown 
out.  According  to  the  minority,  the  statute  was  directory,  and  the 
obligation  to  number  and  initial  the  ballots,  and  not  to  deposit  them 
in  the  l)ox  unless  so  marked,  was  on  the  election  officers,  not  on  the 
voters. 

The  legal  issue  turned  on  the  question  how  much  of  the  former 
election  law  of  Missouri  had  been  repealed  by  implication  by  the 
enactment  of  the  new  Australian  ballot  law.  That  law  was  made,  by 
its  enacting  clause,  a  part  of  chapter  60  of  the  revised  statutes  of 
the  State.  It  repealed  explicitly  certain  sections  of  the  revised  stat- 
utes, and  genenilly  all  laws  and  parts  of  laws  inconsistent  with  itself. 

H.  Doc.  510 32 
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The  only  prohibitory  clause  ajifainst  the  ballots  contained  in  the  new 
enactment  was  (section  47S5): 

No  ju<lgtj  of  election  nhall  dejKisit  any  l»allot  upon  which  the  names  or  initialH  of 
the  judges  as  hereinlx^fore  j>rovi<le<i  dc»ep  not  appear. 

Section  1005  of  the  revised  statutes,  which  was  not  among  those 
specifically  repealed  ]>y  the  new  law,  contained  the  provision: 

No  ballot  not  numl)ere<l  as  herein  i)n)vide«l  shall  be  counted. 

And  section  4()7l,  chapter  00,  which  was  also  not  specifically  repealec  , 
contained  the  provision: 

Any  l)allot  not  conforniinj?  ti>  the  provisions  of  this  chapter  shall  be  considered 
fraudulent  and  void. 

If  these  provisions  were  not  repealed  ])y  implication,  but  were  to 
be  applied  to  the  rciiuirements  of  the  new  law,  they  of  course  made 
that  law  mandatory. 

The  majority  of  the  conimittee  held  that  compliance  with  these  pro- 
visions wjis  mandatory,  and  that  the  requirement  was  a  proper  obliga- 
tion on  the  voter  to  prevent  fraud. 

It  is  plain  that  tluj  imposition  of  tines  on  officers  of  election  who  violate  the  law 
by  designedly  or  carelessly  omitting  its  formalities  would  not  make  a  system  such 
as  this  effei'tive.  The  oflicers  electeil  through  a  violation  of  the  law  would  often 
be  able  to  screen  their  confederates  from  punishment.  Where  the  voters  and  the 
officers  of  the  election  are  all  inten^ted  in  understanding  and  Cfrnforming  to  the  law 
the  result  will  l)e  different.  The  system  can  only  Iw  made  effective  by  peremptorily 
declaring  that  the  legality  of  the  ballot  shall  dei>end  on  the  olwervance  of  the  law  in 
vital  j>articulars. 

Now  these  provisions  of  the  law  of  Miss<iuri  are  plainly  an<i  emphatically  manda- 
tory. This  is  too  clear  for  disi'ussion,  an<l  we  refrain  from  citmg  authorities  or 
quoting  decisions  in  suj)port  of  a  proposition  so  free  from  doubt.  It  mav  be  said  that 
to  enforce  these  statutes  a^'cording  to  their  plain  intent  and  purpose  will  work  injus- 
tice to  the  voter,  and  that  he  ought  not  to  m  held  n»sponsir)le  for  the  ^lure  of  the 
distributing  judges  to  write  tlieir  signatures  or  initials  on  the  ballot,  or  the  failure  of 
the  receiving  judges  to  number  it.  But  it  must  Ix^  Ix-jrne  in  mind  that  no  man  has 
the  natural  or  inherent  right  to  vote.  The  voter  is  an  agency  of  the  State,  clotluni 
by  the  State  with  the  ele<'tive  franchist\  and  the  same  power  which  prescril^es  who 
shall  have  the  franchise  ciui  also  prescriJ)e  the  manner  of  its  exercise,  and  throw  such 
safeguard^  around  the  ballot  as  will  ])rotect  it  from  fraud  and  dishonesty.  Again, 
the  voter  is  presumed  to  know  something  of  the  law  which  secures  to  him  the  elective 
franchise  and  prescrilK's  the  conditions  on  which  it  is  to  l>e  exercised.  *  *  *  But, 
aside  from  all  this,  we  have  nothing  to  do  with  the  w^verity  or  the  hardships  of  the 
law.  It  is  ])lainly  mandatory,  and  precedent  and  sound  i)ublic  policy  alike  demand 
that  it  should  Ix^  enforced  and  ol>eve(l. 

The  minority  held  that  thc^  now  enaetment  of  the  Australian  ballot 
law  in  Missouri,  osta])lishinij  an  entirolv  new  svstemof  eleetion  machin- 
eiy,  was  intended  to  su[)ersede  the  old  hiw,  and  that  it  repealed  by 
implication  the  provisions  which  made  the  old  law  mandatory  on  the 
voter.  Under  the  old  law  the  voter  himself  furnished  the  ballot,  and 
it  was  o})lijr}itory  on  him  to  furnish  a  ])allot  in  accordanee  with  the  law 
or  lose  his  vote.  Under  the  n<^w  law  the  State  furnished  the  Imllots, 
which  were  in  a  form  not  pi^rmitted  l)v  the  old  law.  No  ballots  but 
those  printed  ])\'  the  State  were  permitted  to  be  counted,  but  the  pro- 
hibition af^.iinst  depositing  these  ballots  if  improperly  marked  was  upon 
the  judges,  not  on  the  voters. 

And  when  one  system  of  law  is  ena(;te<l  as  a  substitute  for  a  preceding  law  the  rule 
of  construction  is  tliat  the  prect'ding  law  is  repeale<i,  although  there  may  oe  no  express 
declaration  of  intention  (contained  in  the  later  act.     *    *    ♦    The  prohibition,  it  will 
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he  scHjn  from  the  laiificuage  of  the  section,  is  directed  to  the  judges  themselves,  and 
not  to  the  voter.  *  *  *  Caries  have  frec|uently  arisen  where  the  validity  or  legality 
of  the  ballot  has  lx?en  bnjught  in  controversy,  but  no  case  has  been  discovered  sanc- 
tioning the  conclusion  that  the  voter  shall  be  deprived  of  his  vote  by  the  omission  of 
the  election  officers  to  discharge  a  duty  imposed  upon  them  by  law.  It  is  only  when 
a  statute  has  declared  the  ballot  to  be  void  or  forbade  it  to  be  counted  that  the  courts 
have  felt  obliged  to  sanction  its  exclusion.    ♦    *    ♦ 

It  is,  in  the  judgment  of  the  minority,  an  unwarranted  construction  to  go  back  to 
the  prece<ling  law  for  the  purpose  of  discovering  provisions  applicable  alone  to  the 
superseded  system  for  the  forfeiture  of  the  votes  of  the  citizens  of  this  Congressional 
district. 

This  case  was  the  occasion  of  a  long  contest,  but  only  a  brief  debate 
in  the  House.  On  March  28,  1894,  the  substitute  i*esolutions  pre- 
sented by  the  minority  were  defeated  by  a  vote  of  100  to  147.  After 
many  intervening  motions  the  resolutions  presented  by  the  committee 
were  passed  on  April  3,  by  votes  of  156  to  24  and  155  to  28,  and  on 
April  3,  1894,  Mr.  O'Neill  was  sworn  in. 

[Repoit  268,  second  session  Fifty-third  Congress.] 
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FIFTT-FOURTH   CONGEESS.  1895-1897. 

Under  the  revision  of  the  rules  adopted  at  the  opening  of  this  Con- 
gress the  usual  provision  for  the  appointment  of  the  standing  Commit- 
tee on  Elections  was  amended  (on  account  of  the  unprecedented  large 
number  of  election  contests)  to  read  as  follows: 

Rule  X. 

1a  Unlaws  otherwise  specially  ordered  bv  the  House,  the  Speaker  shall  appoint  at 
the  commencement  of  each  Congress  the  following  standing  committees,  namely: 

On  Ele(!tions  three  committees,  to  consist  of  nine  members  each,  to  be  called  num- 
ber one  (1),  two  (2),  and  three  (3),  respectively. 

This  rule  was  not  altered  by  the  House  in  the  Fifty-fifth  or  Fifty- 
sixth  Congresses,  though  the  number  of  election  cases  was  much 
smaller. 

Coiin/inittee  on  Elections  No,  1, 

Mr.  Daniels,  New  York.  Mr.  Linney,  North  Carolina. 

RoYSE,  Indiana.  Dinsmore,  Arkansas. 

Cooke,  Illinois.  Bartlett,  Georgia. 

Leonard,  Pennsylvania.  Turner,  Vij'ginia. 

Mr.  Moody,  Massachusetts. 

Conuuittee  on  Electl<m><  No,  ^. 

Mr.  Johnson,  Indiana.  Mr.  Long,  Kansas. 

Strode,  Nebraska.  Harrison,  Alabama. 

Prince.  Magutre,  California. 

Tayler,  Ohio.  Kyle,  Mississippi. 

Mr.  Miller,  West  Virgma. 

Onnni'dtee  oil  Elect  Urns  No,  ri. 

Mr.  MoCall,  Massachusetts.  Mr.  Codding,  Pcnnsylv^ania. 

Thomas,  Michigan.  Bell,  Texas. 

Jenkins,  Wisconsin.  De  Armond,  Missouri. 

Walker,  Virginia.  Jones,  Virginia. 

Mr.  OvERSTREET,  Indiana. 

CoininlWi  No.  /. 

\)  Hugh  R.  Belknap  7vv.  Lawrence  E.  McGann,  Illinois. 
^2)  James  J.  McDonald  vh.  William  A.  Jones,   Vln/lnld, 

(3)  William  F.  Aldrich  r.v.  (iaston  A.  Ro])l)ins,  Alah<iina. 

(4)  Albert  T.  Goodwyn  'vs,  James  E.  Cobb,  Alobanto. 
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5)  W.  C.  Robinson  vs.  George  P.  Harrison^  Alahama* 
C)  John  I/Rinaker  vs.  Finis  E.  Downing,  lUtnois. 
7)  Truman  H.  Aldrich  vs.  Oscar  W.  Unaerwood,  Alabanui. 
S)  William  H.  Felton  vs.  John  W.  Maddox^  Georgia. 
[))  Goor^^o  Denny,  jr.,  vs.  W.  C.  Owens,  Jientticky. 

10)  N.  T.  Hopkins  vs.  Joseph  M.  Kendall,  Kentvcky.  ^ 

11)  Thomas  E.  Watson  vs.  James  C.  C.  Black,  Georgia. 

Cmnmittee  No.  fB. 

(12^  Ro))ert  A.  Chescbrough  vs.  George  B.  McClellan,  iV<??/^  York. 

(13)  Timothy  J.  Campbell  vs.  Henry  C.  Miner,  New  York. 

(14)  Rolw^rtT.  Van  Horn  vs.  John  C.  Tarsney,  Missouri,. 

(15)  H.  Dudley  Coleman  vs.  Charles  F.  Buck,  Louisiana. 

(16)  William  b.  Booze  vs.  Hariy  Welles  Rusk,  Maryland. 

(17)  Alexis  Benoit  vs.  Charles  tf.  Boatner  (first  case),  Louisia/iia. 

(18)  Cv'^rus  Thompson  vs.  John  G.  Shaw,  North  Carilima. 

(19)  Henry  P.  Cheatham  vs.  Frederick  A.  Woodard,  North  Caro- 
lina, 

(20)  John  Murray  Mitchell  vs.  Jame^  J.  Walsh,  New  York. 

(21)  Charles  H.  Martin  vs.  John  A.  LockhaH,  North  Carolina. 

(22)  Alexis  Benoit  vs.  Charles  J.  Boatner  (second  case),  Louisiana. 

(23)  Taylor  Beattie  vs.  Andrew  Price,  Louisiana. 

Committee  No.  3. 

(24)  J.  H.  Davis  vs.  D.  B.  Culberson,  Texas. 

(25)  A.  J.  Rosenthal  vs.  Miles  Crowley,  Testas. 

(2^>)  Robeil  Moorman  vs.  A.  C.  Latimer,  South  Carolina. 

(27)  James  B.  Johnston  vs.  J.  William  Stokes,  South  Carolina. 

(28)  George  W.  Cornett  vs.  Claude  A.  Swanson^  Virginia. 

(29)  J.  Hampton  Hoffe  vs.  Peter  J.  Otey,  Virginia. 

(30)  R.  T.  Thorp  vs.rf.  R.  McKennev,  Virginia. 

(31)  Giles  Otis  Pearce  vs.  John  C.  Bell,  Co&rado. 
(82)  A.  M.  Newman  vs.  J.  G.  Spencer,  Mississippi. 

(33)  W.  P.  Ratliff  vs.  J.  S.  Williams,  Mississippi. 

(34)  John  A.  Brown  vs.  John  M.  Allen,  Mississippi. 

(35)  Joshua  E.  Wilson  vs.  John  McLaurin,  South  Carolina. 
(3G)  George  W.  Murray  vs.  William  Elliott,  South  Carolina. 

(37)  J.  C.  Kearby  vs.  Jo.  Abbott,  Texas. 

(38)  Jacob  Yost  vs.  H.  St.  George  Tucker,  Virginia. 

(1)  Belknap  vs.  MoGank. 

li  lection  of  contestant  conceded.     Contestant  seated. 

Report  by  Mr.  Daniels. 

Contestoe  conceded  before  the  committee  that  contestant  was  elected, 
and  the  committee  presented  a  report  stating  this  fact  and  conmiend- 
ing  the  action  of  contestee.  Resolutions  declaring  contestant  elected 
were  adopted  by  the  House  without  division,  and  Mr.  Belknap,  on 
December  27,  1895,  was  sworn  in. 

[Report  5,  first  session  Fifty-fourth  Congress.] 
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(2)  McDonald  Vks,  Jones. 

Lt'UVi'  to  amteHt  (h-nied.  Ptxibiible  cause  7iot  ahuwii^  and  c<mtest<i7U 
'!nclf(j!hle, 

Itoport  ])y  Mr.  Turner. 

This  c4Lse  came  before,  the  coniiiiittee  on  an  application  from  James 
M.  McDonald  to  .serve  notice  of  conteist  on  William  A.  Jones,  who 
was  returned  as  ele<!ted.  The  committee  refused  the  |)etition  on  the 
j^rounds  that  with  reasonalJe  diligence  a  notice  could  have  been  .served 
within  the  time,  that  in  the  proofs  presented  it  did  not  appear  that 
there  wjis  an^^  substiintial  ground  in  fact  for  the  proposed  contest,  and 
that  the  jx^titioner,  being  engaged  in  business  in  tne  District  of  Colum- 
bia and  having  no  residence  or  business  in  Virginia,  was  not  at  or  near 
the  time  of  the  election  an  inhabitant  of  Virginia,  and  was,  therefore, 
not  eligible. 

The  r(\soluti<)n  denying  the  application  of  petitioner  was  passed  by 
the  House  without  division. 

[Re|K)rt  50S,  first  session  Fifty -fourth  Congress.] 

(3)  Aldricii  y%v.  Kohbins. 

Fraud,  Majority  reports  for  coutrstanf;  inhufrity  repin^t  for  con- 
tentre,      (\mt extant  Hvated, 

Majoiitv  reports  by  Mr.  Daniels  and  Mr.  Royse;  minority  report 
by  Mr.  Dmsmore. 

This  case  turned  on  the  (juestion  of  fraudulent  returns  from  a  large 
pait  of  the  precincts  of  Dallas  County.  The  district  (the  Fourth 
Alabama)  consisted  of  six  counties-five  '•white"  counties  and  one 
(Dallas)  county  in  the  "  bhick  l)elt."  Contestant  had  a  majority  of  the 
votes  in  the  five  "'white'"*  counties,  and  there  were  no  charges  of 
fmud  except  at  a  few  si  jittered  precincts  in  th(*m,  but  in  Dallas  Cx)untv 
contestee  was  returned  as  receiving  5,81^0  majority,  nearly  all  of  which 
was  in  the  fifteen  precincts  in  regiird  to  which  evidence  was  taken. 
In  each  of  thcsse  precincts  the  rc^turns  showed  a  very  large  vote,  pmc- 
tically  all  for  contestee.  Contestant  introduced  the  testimony  of  per- 
sons who  were  at  the  polls  all  day  and  kept  count  or  tally  of  the 
number  of  persons  who  voted  or  wcmc  present  where  the}'  could  have 
voted.  The  number  in  each  case*  was  a  verv  small  fraction  of  the  vote 
returned.  There  was  also  evidence  that  many  of  the  names  on  the 
poll  lists  were  those  of  dead,  removed,  or  fictitious  persons,  and  in 
some  precincts  a  number  of  those  returned  as  voting  testified  that  they 
did  not  vote.  It  was  also  shown  that  there  was  a  general  agreement 
of  friends  of  contestant,  at  the  re(|uest  of  their  leaders,  not  to  vote  or 
register  in  this  county,  as  thevhad  l)een  refused  representation  on  the 
election  boards,  and  feaied  that  their  votes,  if  cjist,  would  be  fraudu- 
lently counted  for  contestee. 

Contestee  did  not  call  anv  of  the  election  officers  to  sustain  the 
returns,  but  callcHl  other  persons  to  testify  to  their  good  reputation. 

The  committee  piesented  three  reports,  all  of  which  found  fraud  in 
Dallas  County.  The  majority  ])resented  two  repoi"t*»,  one  signed  by 
Mr.  Daniels  and  Mr.  Cooke,  in  which  contestant  was  found  to  be 
elected  by  OOl  majority,  and  tin*  other  presented  by  Mr.  Royse,  in 
which  his  election  was  found  l)y  1,181  majority.     The  minority  pre- 
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sented  a  report  in  which  the  majority  of  contestee  was  reduced  from 
3,736  to  559,  but  the  testimony  was  found  to  be  inadequate  to  overcome 
the  remainder  of  the  majority. 

The  principal  difference  between  the  two  majority  reports  was  in 
counting  the  votes  of  the  precincts  in  which  the  returns  were  proved 
fraudulent.  The  report  presented  by  Mr.  Daniels  credited  to  contestee 
all  the  votes  left  after  deducting  the  number  specifically  proved  to  be 
fraudulent;  that  presented  by  Mr.  Royse  rejected  the  whole  of  the 
returns  and  counted  only  such  votes  as  were  incidentally  proved 
aliunde.  The  minority  also  counted  only  the  votes  proved  aliunae,  but 
found  that  the  proof  of  fraud  was  clear  enough  to  overcome  the  pre- 
sumption of  correctness  of  the  returns  in  only  nine  of  the  precincts. 

There  were  several  precincts  in  other  counties  in  which  the  returns 
were  impeached  by  testimony  that  more  voters  voted  for  contestant  than 
were  returned  for  him. 

Contestee  objected  to  the  sufficiency  of  the  notice  of  contest,  and  also 
to  all  the  testimony  taken  in  Dallas  and  Calhoun  counties  before  a 
notary  appointed  under  the  laws  of  Alabama  to  act  in  Shelby  County. 
The  committee  found  that  the  notice,  which  charged  at  each  precinct 
that  a  specified  number  of  votes  returned  were  m  fact  not  cast,  was 
sufficiently  specific.  As  to  the  competency  of  the  notary,  both  majority 
reports  said: 

It  was  also  objected  for  the  contestee  that  the  notary  before  whom  the  evidence 
was  taken  was  without  authority  to  take  that  obtained  out  of  the  county  for  which 
he  had  been  appointed  to  act  under  the  laws  of  the  State.  But  he  was  not  acting 
witliin  the  restrictions  imposed  upon  him  by  the  laws  of  the  State  of  Alabama  in  taking 
this  evi<ieni!e.  The  laws  of  the  United  States  prescribed  a  special  mode  of  proceeding 
for  thin  class  of  cases,  and  aside  from  this  authority  no  evidence  in  a  contested  elec- 
tion could  be  taken  before  the  officers  enumerated  in  the  statute. 

An  object  of  the  statute  was  to  point  out  the  persons  who  should  be  empowered  to 
take  the  evidence,  not  to  exercise  their  functions  as  State,  city,  or  county  officers,  but 
U)  execute  the  full  authority  create  for  this  purpose  by  Congress.  The  notary  is  one 
of  these  offi(!ers,  selected,  however,  to  act  under  Federal,  not  under  State,  authority, 
and  tlie  power  to  act  has  been  given  to  him  commensurate  with  the  object  to  be 
attaineil. 

By  the  language  of  the  statute  the  contestant  is  empowered  to.  apply  for  a  subpoena 
to  any  notary,  etc.,  who  may  reside  within  the  Congressional  district  in  which  the 
election  to  be  contested  was  held.  The  officer  is  also  required  to  issue  subpoenas 
(lirecte<l  to  all  such  persons  as  shall  be  named  to  him,  requiring  their  attendance  at 
sonie  time  and  place  mentioned  in  the  subpoena.  And  the  only  restriction  imposed 
is  that  the  witness  shall  not  be  required  to  attend  out  of  the  county  of  his  residence. 

As  to  the  power  of  the  officer,  he  may  act  anywhere  within  the  Congressional  dis- 
tri(;t.  His  authority  has  been  restricted  to  no  subdivision  of  it  whatever.  He  may 
issue  subpcunas  for  all  such  witnesses  as  shall  be  named  to  him,  and  the  subpoenas 
must  l>e  returnable  before  himself.  As  that  is  the  mode  of  proceeding  which  has 
been  indicated,  any  officer  mentioned  in  the  statute  may  act,  and  in  acting  has  been 
given  complete  authority  to  act  wholly  and  effectually.  The  law  further  provides 
that  the  witnesses  who  attend  shall  be  examined  on  oath  by  the  officer  who  issued 
the  subpnena,  unless  he  may  be  absent,  etc. 

From  the  generality  of  these  regulations  it  is  clear  that  a  single  officer  has  been 
emjM^wered  to  issue  all  the  subpoenas  and  take  all  the  evidence.  They  are  quite 
exj)li('it,  and  create  a  system  in  and  of  themselves  in  no  measure  depenaent  on  the 
laws  of  the  ^tate  (U.  S.  Rev.  Stat.,  19,  20,  sees.  110,  115,  120),  and  this  effect  was 
accorded  to  the  statute  in  the  contest  of  Washburn  against  Voorhees  (2  Bartlett,  54). 

The  minority  said: 

The  true  test  to  apply  to  this  question  is:  If  a  witness  who  had  been  sworn  before 
thin  notary  public  were  indicted  for  perjury  or  false  swearing  before  him  in  this  case 
where  the  oath  was  administered  and  the  testimony  given  in  Dallas  or  Calhoun 
counties,  could  he  be  convicted?    He  could  not,  in  either  State  or  FedexHl  court 
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On  the  question  of  the  weight  to  be  given  to  the  returns  the 
minority  said: 

The  return  of  the  election  officers,  made,  as  it  is,  under  oath,  is  prima  facie  evidence 
of  the  truth  of  their  contents  and  must  staiid  as  the  truth  until  such  facts  are  proven 
as  to  clearly  show  that  it  is  not  true  or  that  they  are  fraudulent.  Wherever  it  has 
been  conclusively  shown  by  the  evidence  that  fraud  was  perpetrated  upon  the  part 
of  the  election  offic^irs  sufficient  to  cast  suspicion  upon  the  returns,  we  have  disre- 
garded the  returns  and  have  resorted  to  aliunde  proof  for  the  purpose  of  establishing 
the  votes  received  by  each  the  contestant  and  the  contestee. 

The  minority  also  held  that  the  ballots  themselves  should  have  been 
presented  to  impeach  the  returns  of  the  election  ofiBcers. 

It  needs  only  to  be  stated  that  the  ballots  themselves  constituted  the  best  and  only 
admissible  evidence  until  explanation  was  made  as  to  why  they  were  not  and  could 
not  be  introduced. 

The  ease  was  fully  debated  in  the  House,  and  the  substitute  reso- 
lutions presented  by  the  minority  were  lost  by  a  vote  of  58  to  173. 
The  resolutions  presented  by  the  majority  were  then  passed  without 
division,  and  (on  March  13,  li^l)6)  Mr.  Aldrich  was  sworn  in. 

[Report  572,  pails  1,  2,  and  3,  first  session  Fifty-fourth  Congress.] 

(4)  GooDWYN  vs.  Cobb. 

Fraud,  Majority  report  for  contrstunty*  minority  report  for  con- 
testee.    Contestant  seated. 

Majority  report  by  Mr.  Daniels;  minority  report  by  Mr.  Bartlett. 

The  general  charges  and  issues  in  this  case  were  similar  to  those  in 
the  ease  of  Aldrieh  vs.  Robbins,  above,  but  contestee  in  this  case  took 
more  testimonv  and  there  was  more  conflict  of  evidence.  Contestee 
received,  according  to  the  returns  as  canvassed,  a  majority  of  748,  but 
the  commitU^e  stiites  that  part  of  this  was  due  to  an  error  in  fookng, 
and  that  the  correct  figure  was  508.  All  his  majorities  were  in  the 
"black  counties,"  contestant  receiving  in  the  ''white  counties"  aggre- 
gat-e  majorities  of  3,012  votes.  Contestant  charged  that  the  votes 
returned  from  a  number  of  precincts  returned  as  casting  a  very  large 
vote,  practically  all  for  contestee,  were  for  the  most  part  fictitious,  and 
introcluced  testimony  to  show  that  a  nuich  smaller  number  of  votes 
were  cast  at  each  of  these  precincts  than  were  returned.  He  also 
introduced  testimony  that  some  of  the  names  on  the  poll  lists  were 
those  of  dead  or  absent  persons,  and  called  voters  who  were  on  the 
lists  as  voting  ])ut  testified  that  they  did  not  vote.  He  also  showed 
that  at  most  of  these  precincts  his  friends  were  not  represented  on  the 
election  boards,  and  that  contestee  had  refused  to  join  with  him  in  a 
request  for  such  representation. 

Contestee  called  the  ofticers  of  (^lection  to  testify  to  the  correctness 
of  the  returns  and  the  fairness  of  the  election,  and  other  persons  to 
contradictor  explain  some  of  the  circumstances  testified  to  by  contest- 
ant's witnesses.  The  I'l^fusjil  to  allow  contestant's  friends  representa- 
tion on  the  board  was  exi)lained  by  the  fact  that  contestant  was  a 
Populist,  and  representation  was  given  instead  to  the  Republican  and 
Democratic  parties  as  the  two  dominant  parties. 

Technical  objections  were  entered  and  strongh'  urged  against  most 
of  contestant's  testimony,  and  were  discussed  at  length  in  both  reports. 
The  returns,  registration  and  i)<)ll  lists,  and  other  record  evidence  were 
objected  to  as  not  properly  certified  or  as  certified  by  officers  not  having 
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authority  to  make  such  certificates,  but  the  committee  overruled  most 
of  these  objections  and  cured  the  rest  by  procuring  other  and  more 
perfect  certificates.  Testimony  was  also  taken  before  a  notarA^  outside 
of  his  own  county,  but  within  the  district.  This  question  had  already 
been  decided  in  the  case  of  Aldrich  vs,  JRobbins.  Some  witnesses  were 
examined  outside  of  the  district  by  an  officer  residing  within  the  dis- 
trict, but  only  one  of  these  was  objected  to  at  the  time,  and  the  coui- 
mittee  did  not  consider  his  testimony.  Contestee  further  objected  that 
the  whole  registration  law  of  Alabam'  was  unconstitutional,  but  the 
committee  called  attention  to  the  faco  Xat  no  vote  in  this  case  was 
shown  to  be  affected  by  the  only  point  on  which  the  law  could  be 
claimed  to  be  unconstitutional. 

The  minority  siLstained  all  these  objections  to  the  t<»stimony  and 
emphasized  their  importance. 

On  the  questions  of  fact  involved  the  majority  and  the  minority 
analyziKl  the  testimony  in  regard  to  each  precinct  in  detail,  and  came 
in  most  cases  to  opposite  conclusions. 

One  technical  point  was  brought  by  the  minority  before  the  House 
in  a  separate  motion.  Contestant  haa  taken  in  his  ten  days  for  rebuttal 
some  testimony  alleged  to  be  testimony  in  chief.  A  motion  was  made 
to  recommit  the  ca,se,  to  allow  contestee  further  time  to  take  testimony 
in  response  to  this  testimonv,  but  the  motion  was  voted  down  bv  a 
vote  of  ()0  to  131.  "  [ 

The  case  was  fully  debated,  and  on  April  21,  1896,  the  resolution 
declaring  contestee  not  elected  was  carried  b}^  a  vote  of  119  to  45. 
The  point  of  no  quorum  was  made,  and  the  resolution  went  over  to 
the  next  day,  when  the  resolution  declaring  contestant  elected  was 
pasjsed  b}'  145  to  55,  and  (on  April  22,  1896)  Mr.  Goodwyn  was 
sworn  in. 

[Report  1122,  parts  1  and  2,  first  session.  Fifty-fourth  Congress.] 

(5^  Robinson  vm,  Harrison. 

Frauds  infimulatiori,,  and  hrlhery.  Reimrtftrr  corUestee^  who  retained 
the  Seat. 

Report  by  Mr.  Leonard. 

According  to  the  returns  as  canvassed,  contestee  received  a  majority 
of  5,006  votes.  The  return  of  one  county,  in  which  contestant  received 
a  majority  of  402  votes,  was  received  too  late  to  be  included  in  the 
canvass.  Contestant  claimed  that  the  vote  of  this  countv  should  be 
counted,  and  that  the  votes  of  a  number  of  precincts  should  be  thrown 
out  for  fraud,  intimidation,  or  bribery.  If  all  of  his  contentions 
should  be  sustained,  he  would  have  a  majority  of  470  votes.  The 
committee  found  the  charges  sustained  in  enough  cases  to  reduce  the 
returned  majority  of  contestee  from  5,006  to  2,254,  but  as  he  was  still 
shown  to  be  elected  after  eliminating  the  fraud  proved,  resolutions 
declaring  him  elected  were  recommended.  The  minority  agreed  in 
this  conclusion,  but  not  in  the  reasoning  or  statement  of  facts. 

In  one  precinct  there  was  a  disturbance  before  the  opening  of  the 

fiolls,  hut  the  election  itself  was  orderly,  and  there  wai^  no  intimidation. 
)nc  of  the  judges  of  election  bribed  25  votei*s  to  v^ote  for  contestee, 
but  these  could  be  eliminated  without  throwing  out  the  whole  poll. 
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In  some  other  precincts  the  vote  returned  (practically  all  for  contestee) 
was  very  large,  while  the  number  of  votes  cast  was  proved  to  have 
been  much  smaller,  and  part  of  the  names  on  the  poll  lists  were  shown 
to  ])e  fraudulent.  These  returns  were  rejected.  In  other  cases  where 
th(»  discrepancy  was  smaller  th(^  returns  were  corrected  according  to 
the  pro))able  state  of  the  vote.  The  vote  of  Geneva  County  (not  can- 
vassed) was  counted  by  the  committee. 

The  r(»solutions  recommiMided  were  pjissed  by  the  House  without 
division,  so  contestee  retiiined  the  seat. 

[lleport  1121,  first  session  Fifty-fourth  Congreas.] 

(♦>)    KlNAKEK   VM,  DOWNINO. 

Irrr(juJur!t!e^^  ^^  fHiHiafed  rofrrs^'-  u na at Ju>rized  recount^  illegal  votes. 
M<ijor!fy  rvpffpt  fnr  contt^tatd;  minoHty  report  to  order  fu^w  recount. 
Hnnxe  stisfahied  minority^  and  ink  new  recount  contestant  found  elected, 
Contei<tnid  ihrn  Heated, 

Majority  report  by  Mr.  C^ooke;*  minority  report  by  Mr.  Moody; 
final  report  by  Mr.  Mood3\ 

According  to  the  returns  contestee  had  a  plurality  of  40  votes. 
Contestant  clainHHl  that  this  majority  would  be  overcome  by  deducting 
from  both  sides  various  irregular  ballots  and  illegal  votes.  He  also 
undertook  to  have  all  the  ballots  recounted,  but  was  restrained  by  an 
injunction  gninted  at  the  instance  of  contestee.  He  introduced  evi- 
dcMice  of  a  tally  privately  kept  of  his  vote  in  some  of  the  precincts 
during  a  recount  of  the  votes  on  c(»rtain  local  oflices,  and  the  commit- 
tee acc(»pted  the  result  of  this  })rivate  recount  on  the  ground  that  con- 
test4»e  had  made  it  admissibh*  }>y  himself  preventing  any  ofiicial  recount 
from  b(ung  held,  and  that  the  evidence  showed  that  it  was  made  with 
sufticirnt  care  to  1)0  trustworthy.  The  committee  also  counted  the 
ballots  of  c(irtjiin  voters  claiuK^d  by  contestee  to  })e  invalid  Ix^causethe 
voters,  most  of  whom  weie  shown  to  be  in  fact  iUitei"ates,  had  not 
made  the  oath  of  disability  recjuired  by  law  before  being  assisted  in 
marking  their  })allots.  Tncler  these  rulings  contestant  would  have  a 
majority  of  30  votes.  As  (nich  of  the  above  two  questions  (the  unau- 
thoriz(*d  recount  and  the  assisted  voters)  covered  more  than  30  votes, 
either  of  them  was  decisive  of  the  case. 

The  law  of  Illinois  on  the  subject  of  n^counts  was  as  follows: 

In  all  ciu^es  of  contcf^ted  eU'ctioii  the  parties  contehsting  the  same  Bhall  have  the 
ri^lit  tn  have  tlie  i)acka^'o  of  ballots  cast  at  such  election  o]>ene<.l,  and  to  have  all 
errnrs  of  the  ju(l<res  in  counting;  or  refusing  to  count  any  ballot  corrected  by  the 
court  or  bo<ly  tryin<:  such  contest;  ]»ut  sut'h  ballots  shall  be  ojHjneil  only  in  open 
court,  or  in  o]>en  session  of  sucli  l.>ody,  and  in  the  presence  of  the  officer  having  the 
custody  thereof. 

R(»sting  on  this  sttitute,  contestee  sought  and  obtained  an  injunction 
restraining  the  county  clerks  of  the  smeral  counties  in  the  district 
from  opening  or  permitting  to  ])e  oixMied  any  of  the  sealed  packages 
of  ballots  *•  until  the  same  is  ordered  to  ix^  opened  and  recounted  by  a 
court  of  competent  jurisdiction  of  the  State  of  Illinois,  or  of  the 
United  States,  or  by  the  House  of  Ke])resentatives  in  Congress  of  the 

^Through  an  error  of  the  printer  the  majority  report  in  this  ca»e  was  printed  as 
Ijeing  presented  by  Mr.  Daniels.     The  error  was  explained  in  debate. 
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United  States  after  the  3d  day  of  March,  A.  D.  1895."    In  his  appli- 
cation for  injunction  (*ontcstee  alleged: 

That  said  ballots  are  the  best  evidence  of  his  election,  and  if  the  same  be  so  taken 
and  opened,  as  demanded,  thev  will  lose  their  efficacy  and  virtue  as  legal  e\ddence 
of  his  olec^tion,  because  the  said  ballots  can  not  legally  be  opened  and  recounted  except 
in  open  court  or  in  open  session  of  the  body  authorize<l  by  law  to  try  said  contest. 

The  committee  held  that  under  the  Federal  law  for  taking  testimony 
in  contested-election  ciises  the  notary  taking  testimony  should  have 
had  power  to  require  the  production  of  these  ballots.     The  law  is: 

Skc.  12:5.  The  officer  shall  have  the  power  to  require  the  production  of  papers; 
and  on  the  refusal  or  neglect  of  any  j^erson  to  produce  and  deliver  up  any  j>aper  or 
pa|)erH  in  his  i>osses8ion  j)ertaining  to  the  election,  or  to  produce  and  deliver  up  cer- 
tifie<l  or  sworn  copies  of  the  same  in  c^ase  thev  may  Ik?  official  |)ai)er8,  such  person 
shall  l>e  liable  to  all  the  j^enalties  pniscribe<l  in  section  116.  All  papers  thus  pro- 
duced and  all  certified  or  sworn  copies  of  official  papers  shall  Ihj  transmitted  by  the 
officer,  with  the  testimony  of  the  witnesses,  to  the  Clerk  of  the  House  of  Repre- 
sentatives. 

Discussing  this  subject,  the  committee  said: 

The  contestee,  by  his  bill  in  chancery  seeking  the  injunction,  by  direct  language 
insists  upon  such  a  construction  of  the  statute  of  Illinois  regulating  and  restraining 
the.oi)ening  and  counting  of  the  ballots  as  shall  bring  that  statute  in  diret't  conflict 
with  the  statute  of  the  United  States,  and  whicli  latter  statute  plainly  and  clearly  gives 
to  both  parties  to  an  election  contest  over  the  seat  of  a  meiiil^er  of  the  House  of  Kej>- 
resentatives  the  right  to  st^lect  any  one  of  the  officers  mentioned  in  the  Fi»<leral  statute 
})efore  whom  to  take  the  testimony,  and  clothes  that  officer,  when  so  selected,  with 
the  full  |M)\ver  to  require  the  production  <»f  any  jMiper  or  j)apers  nertaining  to  the  ele<'- 
tion,  or  to  i^rtxiuce  and  deliver  up  certified  or  sworn  copies  of  the  same  in  case  they 
may  be  official  paj)ers. 

In  view  of  the  plenary  and  clear  terms  of  the  Federal  statute,  it  is  the  opinion  of 
the  undersigned  that  the  statute  of  Illinois  should  be  construed  to  mean  that  where 
the  ballots  cast  at  any  election  for  member  of  the  House  of  Rejiresentatives  are  called 
for  by  a  subp<cna  duces  te<'um  issued  by  a  notary  public  selected  under  sections  110, 
111,  and  123  of  the  act  of  Congress  regulating  the  contests  of  seats  in  the  House  of 
Representatives  the  notary  so  selecte<l  fully  repre><<^nt^  the  House  of  Represimtatives 
and  constitutes  a  tribunal  or  bodv  for  the  purpose  and  with  the  power  of  procuring 
and  reducing  to  written  fonu  such  evidence  as  the  ballots  may  contain,  so  as  to  com- 
ply with  the  obvious  intention  of  the  State  statute,  inasmuch  as  it  is  obviously  imp<^)s- 
sible  for  the  ballots  in  a  conteste<l-election  case  in  the  Plouse  of  Representatives  to  1k» 
o|>ened  ''in  open  session  of  such  Ixxly,  and  in  the  presence  of  the  officer  having  the 
custodv  thereof." 

The  powers  conferred  by  the  Federal  statute  upon  the  notary  public,  or  other  ofli- 
cers  mentione<l,  to  call  for  and  enforce  the  pro<luction  of  all  the  papers  iiertaining  to 
the  election,  are  full  and  complete  and  render  such  officer,  to  that  extent,  a  **  body 
trying  such  contest,"  to  the  extent  of  his  obtaining  and  recording  the  evidence  in 
the  case.  That  is  j)lainly  and  clearly  the  meaning  and  effect  of  the  a<'t  of  C'ongress, 
and  the  State  statute  should  be  construed  so  as  to  1)e  in  hannony  rather  than  in  cfm- 
flict  therewith. 

To  construe  the  State  statute  so  as  to  prohibit  the  notary  or  other  oflScers  taking 
the  testimony  in  a  Congressional  election  contest  from  obtaining  the  evidence  con- 
taintnl  in  the  ballots  would  be  to  give  to  the  State  statute  the  efiect  of  repealing  or 
nullifying  the  Federal  law  regulating  Congressional  election  contests.  Congress  has 
the  power  to  regulate  the  taking  of  testiuKmy  in  case  of  the  contest  of  the  election  of 
any  meinl)er of  the  Hou.'se  of  Representatives.  That  x>ower  has  ])een  exercdsed  by  the 
enactment  of  the  statute  above  quoted,  and  when  in  conflict  with  its  provisions  all 
conrtiiting  State  statutes  or  de<'isions  to  the  extent  to  which  they  do  conflict  must  l)e 
held  to  ])e  nugatory  and  void.     *    *    * 

In  the  opinion  of  the  undersigned,  Congress  has  by  statute  made  ample  provision  for 
an  inspection,  examination,  and  recount  of  the  ballots  far  in  a<lvfince  of  the  meeting 
of  Congress,  and  that  it  is  not  intended,  or  to  Ihj  tolerate<l,  that  the  time  of  the  mem- 
bers of  the  Election  Committee  shall  be  consume<l  in  the  recounting  of  ballots  cover- 
ing an  entire  Contrrcssional  district,  during  a  session  of  Congress,  when  each  member 
has  a  duty  to  perfonn  in  thg, everyday  course  of  its  proceedings;  nor  is  it  to  be  per- 
mitted that  a  device,  such  as  that  of  obtaining  an  injunction,  contrary  to  the  act  of 
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Congn*»«,  Hliall  operat*^  to  j>rol(»ng  a  i*cinU.»Ht  pnu'tii^ally  until  near  the  end  of  the  term 
for  wliich  the  ineiiilx»r  was  t'lec'ttsl. 

The  concliMiion  and  fin(iing  of  the  underHigne<l,  therefore,  is  that  the  injunction 
pnwunMl  bv  the  contestei^  prohibiting  the  opening  and  c*ounting  of  the  ballots  in  this 
c;aHi\  was  illegal  and  wrongful,  and  that^  as  a  cont«eiiuence  thereof,  the  contestant  was 
at  lil>erty  to  offer  such  Bec*ondary  evidemx'  of  the  contents  of  the  ballots  and  of  the 
facts  shown  by  the  evidence  Hn])i>resHed  as  would  in  a  court  of  law  be  allowed  in  a 
(aw*  in  wliich  one  of  the  jiartii^s  had  conct^Unl  or  refuse<l  to  produce  legal  and  iiiatc^ 
rial  evidence  within  his  iXMwewsion  or  (^ont^>l. 

III  two  of  the  counties  in  the  district  there  were  contests  l)etween 
ean(li(lat(»s  for  loeiil  offices,  in  which  the  ballotH  were  recounted.  Dur- 
ing the  recount  of  25  of  the  prei»inct8  in  one  county  and  of  4  in  the 
other  county  a  friend  of  contcstiint  kept  a  tally  of  tfie  losses  and  gains 
of  the  Cbnj^ressional  votes,  as  obsened  by  him  on  the  Imllots.  These 
tallies  showed  a  net  t^iin  for  contestant  of  35  votes  in  one  county  and 
of  4  vot4\s  in  the  other,  which,  for  the  reasons  outlined  alK)ve,  the  com- 
mittee allowed  him. 

Then^  were  80  ])allots  markexl  with  a  cross  both  in  the  circle  at  the 
head  of  the  Kepuldicun  ti(;ket  and  at  the  head  of  the  "Independent 
Ifcpuldican''  ticKct.  The  latter  column  contained  but  one  name,  that 
of  the  independent  candidate  for  a  local  offices  and  under  a  recent 
decision  of  the  supreme  court  of  Illinois  the  committee  held  that  there 
was  no  '*' double  markinjif-'  for  the  other  offices  and  counted  the 
ballots. 

Then*  wen*  also  57  ])allots  in  (question  for  miscellaneous  irregulari- 
ti(*s  in  markinjr.  The  committee  discussed  the  general  principles 
applying  to  such  cases  and  found  that  41  of  these  ballots  were  fatally 
dct(»ctive,  (»yen  und(»r  the  liberal  construction  of  the  law  recommended. 

Of  the  <)5  alleg(*d  illegal  votes  brought  in  question,  the  committee 
found  only  (5  proved  against  contestee  and  4  against  contestant. 

The  law  in  regard  to  the  assistance  of  illiterate  or  disabled  voters 
was: 

('haptcr  4(>,  i>ani<rraj)h  'Ml,  section  14.  Every  voter  who  may  declare  upon  oath 
that  he  can  not  read  the  English  lan^iage,  or  tlhat  by  rea*<on  of  any  physical  disa- 
bility he  i.H  una]>le  t^)  mark  his  ballot,  shall,  upon  re<iuest,  1^  asgisteti  in  inarkinu^his 
l)allot  by  two  of  the  t'leetion  <)fti('ei*s  of  different  politieal  parties  to  l)e  selected  Irom 
the  judges  an<l  clerks  of  the  j)re('incts  in  whieh  they  are  to  act,  to  he  designated  by 
the  judges  uf  eleetion  of  eacli  precinct  at  the  oiwning  of  the  polln. 

A  luimber  of  voters  w(»re  assisted  by  the  election  officers  whose 
dechiration  of  in}ii)ilitv  was  informal  and  not  on  oath.  The  iissistance 
was  not  ofHcious,  but  was  asked  for  by  the  voters,  and  the  judges  knew 
or  indieyed  the  voters  to  be  in  fact  entitled  to  it.  The  committee  held 
tln^  law  to  b(^  directory  and  counted  the  votes. 

In  the  (»jnniou  of  tlu' undersigue<l,  the  Illinois  statute  is  directory  only,  and  the 
Illinois  legislature  iuteu<led  not  to  disfranchise  the  voter  who  innot^entfy  receivtKi 
assistance  without  making  tlie  statutory  oath,  by  omitting  those  clauses  found  in 
other  like  statutes  which  do,  or  are  ('onslrued  to,  prohibit  tlie  counting  of  the  l)al lots 
of  voters  so  assisted. 

Tlio  com  mitt  (M^  ([uotcd  approvino-ly  from  the  minority  report  in  the 
case  of  O'Neill  rs.  Joy  in  the  pnu'caing  Congress  and  discussed  the  case 
of  Steward  rs.  Childs  in  the  same  Congress,  showing  that  the  precedent 
in  that  case  did  jiot  apply  to  this  and  was  otherwise  not  bindmg. 

In  Cass  and  Pike  counties  the  word  "Independent"  at  the  nead  of 
the  '*  Independent  Kepiiblican'"  column  was  printed  in  letters  only 
one-eighth  of  an  inch  high,  the  law  recjuiring  them  to  be  one-fourtli 
of  an  inch.     The  type  in  the  second  word  of  the  heading  (*' Jlepublican^') 
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was  of  the  right  size.  The  section  of  the  ballot  law  referring  to  the 
manner  of  printing  the  ballot,  unlike  the  other  sections,  conteined  a 
mandator}-  clause.  The  committee,  however,  concluded  that,  from  the 
general  trend  of  its  decisions  on  similar  questions,  the  supreme  court 
of  Illinois  would  in  a  case  like  ttiis  inquire  whether  any  fraud  was 
intended  or  any  harm  done.  Since  there  was  no  such  element  in  this 
case,  they  counted  the  ballots  rather  than  disfranchise  the  votefs  of 
two  counties  for  an  oversight  of  the  officials. 

The  minority  discussed  only  the  two  questions  of  the  recount  and 
the  assisted  voters,  either  of  which,  as  thev  pointed  out,  would  be 
d(»cisive.  They  argued  that  the  position  of  the  Illinois  court  granting 
the  injunction  against  opening  the  ballots  was  at  least  defensible;  that 
its  effect  was  not  to  suppress  but  to  preserve  the  evidence,  and  that  the 
recounts  in  an}-  case  were  worth  less  than  the  original  counts.  If  the 
House  desired  to  know  the  state  of  the  ballots  it  should  send  for  them 
and  have  them  counted. 

On  the  question  of  assisted  voters  the  minority  held  the  law  to  be 
mandatory.  Under  the  old  ballot  laws  such  provisions  could  be  more 
libemlly  construed,  but — 

Under  the  Australian  ballot  system  secrecy  is  not  merely  permitted,  it  is  enforced; 
it  is  not  solely  for  the  }>enefit  of  the  voter,  but  for  the  benefit  of  the  public  as  well. 
A  compulsory  secrecy  unknown  to  former  systems  of  voting  is  a  fundamental  and 
essential  element  of  this  ballot  law. 

As  either  of  these  points  would  be  decisive  of  the  case  against  con- 
testee,  the  minority  recommended  resolutions  recommitting  the  case 
to  the  committee,  with  instructions  to  recount  or  have  recounted  the 
})allots.  The  House,  as  will  be  seen,  adopted  this  resolution,  and  in 
doing  so  appears  to  have  agreed  with  the  minority  on  the  subject  of 
the  recount  and  with  the  majority  on  the  subject  or  assisted  voters. 

The  case  was  fully  debatea,  ana  led  to  a  long  parliamentary  contest, 
in  which  many  subsidiary  motions  were  voted  on.  The  final  vote  to 
recommit  the  case,  as  recommended  by  the  minority,  was  137  to  13  (33 
couiit<^d  present  and  not  voting  to  make  a  quorum). 

The  ballots  were  sent  for  and  recounted,  and  contestant  was  found 
to  have  a  plumlity  of  5  votes,  most  of  the  ^in  (26)  being  in  one  pre- 
cinct. The  committee  therefore  brought  m  a  brief  report,  stating 
the  figures  as  shown  by  the  recount  and  recommending  the  seating  of 
contestant.  The  minority  still  expressed  their  opinion  that  the  ques- 
tion of  '^ assisted  voters"  would  be  decisive  of  the  case  for  contestee, 
^'3'et  believe  that  the  House  would  not  adopt  their  opinion  in  that 
respect  in  the  absence  of  a  controlling  decision  by  the  court  of  final 
resort  in  the  Sttite  of  Illinois."  A  motion  to  recommit  the  case  was 
lost  by  a  vot(»  of  48  to  1G5,  and  the  resolution  seating  contestant  was 
then  passed  })v  a  vote  of  167  to  52.  Mr.  Downing  was  then  (on 
June  5,  1S1)6)  sworn  in. 

[Report  1400,  parts  1  and  2,  first  session  Fifty-fourth  Congress,  and 
report  2247,  first  session  Fifty-fourth  Congress.] 

(7)  Aldrich  vs.  Underwood. 

Fraud.  2f(ijorlfy  report  for  cont<M(mt;  minority  vcpoy^t  for  am- 
t(<st<fr,      Cont<Htant  i<eatid. 

Majority  report  by  Mr.  Daniels;  minority  report  bv  Mr.  Bartlett. 
On   the   returns  as  (»anvassed  contestee  had  a  majority  of  1,166. 
Adding  some  votes  not  canvassed  he  had  a  majority  of  1,278.     The 
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conimittoo  found  that  if  all  the  fraud  shown  by  the  evidence  were 
eliminated,  and  the  vot<i  corrected  in  accordance  with  the  proof,  con- 
testant would  have  a  majority  of  220.  Most  of  the  issues  m  the  case 
were  questions  of  fact,  depending  on  the  weighing  of  conflicting 
testimony. 

The  (*ommittee  added  votes  to  contestant  in  one  precinct  in  which 
the  voters  had  l)een  prevented  from  voting  by  the  intimidation  of  bois- 
terous (^lection  officers  and  challengers;  in  another  in  which  many 
frivolous  arresb*  were  made;  in  one  in  which  most  of  the  ballots  had 
]K»en  stolen  the  night  lK>fore  election,  and  there  was  a  longf  delay  in 
procuring  other  ballots;  in  one  in  which  the  booths  and  ballot  box 
were  in  (lifferent  rooms,  so  arranged  that  the  law  was  substantially 
violated  and  the  voti^r  had  no  itssurance  that  his  own  ballot  went  into 
the  box,  and  there  were  other  evidences  of  fraud;  and  in  several  in 
which  there  was  evidence  that  more  votes  were  cast  for  contestant 
and  fewer  for  contesti^e  than  the  returns  showed.  In  some  precincts 
contestee  called  a  large  number  of  colon»d  voters  to  testify  tnat  thev 
voted  for  him,  but  their  answers  were  all  alike  and  evidently  '*  coached,^' 
and  the  committee  disregarded  them. 

The  minority  went  over  the  evidence  from  these  precincts  in  detail, 
showing  the  contradictions  and  inconclusiveness  oi  the  evidence^  but 
even  giving  the  contestant  the  benefit  of  the  doubt  as  to  votes  claimed 
by  him  in  some  precincts  where  the  testimony  was  very  conflicting, 
thev  found  that  coiitesUM*  still  had  a  majority  of  1,038  votes. 

The  case  was  fully  debated,  and  the  resolutions  proposed  by  the 
committee  pttssiKl  l)y  votes  of  Jli>  to  1)8  and  116  to  107.  Mr.  Aldrich 
was  then  (on  June  i>,  WMi)  sworn  in. 

[Keport  2000,  pirts  1  and  2,  first  session  Fifty-fourth  Congress.] 

(S)    FeI.TON    rs,  MaDIX^X. 

Frmiily    irrfO'ilorifitM,     litj^Knt  for  ru}it*.sfn\  irhft  retained  tJw  «eat. 

Report  by  Mr.  Daniels. 

( !^)ntcstoe  had  a  returned  majority  of  1,502  votes.  Contestant  charged 
fraud  and  irreguhiriti(\s  to  his  prejudice  in  three  countie^s,  and  con- 
testee made  countercharges  in  three  other  counties.  As  the  committee 
found  that  contestant's  charges,  so  far  as  sustained  by  evidence,  could 
not  ])ossil)ly  reduce  the  majority  of  cont(»stee  more  than  350  votes,  they 
did  not  (Miter  into  a  discussion  of  the  countercharges. 

In  one  county  the  registration  list  was  verilied  b}^  only  one  commis- 
sioner, instead  of  by  the  board;  in  another  it  was  written  instead  of 
printed,  and  there  were  minor  irrej^ularities  in  the  third;  but  the  com- 
mittee found  that  none  of  these  irregularities  were  fatal  under  the 
{i(M)rgia  law.  The  chargcvs  of  fraud  in  these  counties  were  not  sus- 
tairHHl,  and  the  individual  cases  of  wrongful  reception  or  rejection  of 
vot(»s  wen^  comparatively  fi w.  The  connnittee  eliminated  the  maximum 
number  shown  by  the  testimony. 

The  resolution  coiitirming  sitting  memln^r  in  his  seat  was  passed  May 
11,  18JM),  without  division. 

[Report  1748,  first  session  Fifty-fourth  Congress.] 
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(9)  Denny  vs.  Owens. 

lrreg\d<irities,     Rep(/rt  fm*  sitting  ineiiiiber^  who  retain^  the  seat. 

Report  by  Mr.  Turner. 

According  to  the  returns  contestee  had  a  plurality  of  101  votes. 
Contestant  charged  irregularities  to  his  prejudice  in  two  counties,  and 
both  parties  proved  many  irregularities  at  various  precincts,  but  the 
committee  found  that,  after  all  deductions,  contestee  still  had  a  plu- 
ral it  v  of  61  votes. 

In  one  county  117  witnesses  swore  that  they  were  le^l  voters  and 
were  refused  registration,  and  there  was  other  evidence  indicating  that 
the  number  refused  might  have  been  200  or  300,  but  very  few  of 
these  appeared  at  the  polls  and  offered  to  vote,  and  there  was  no  evi- 
dence tnat  the  registration  oflicers  required  more  proof  than  the  law 
required,  or  that  the  applicants  for  registration  offered  all  the  proof 
required.  Proof  was  required,  or  permitted  to  be  required,  of  all 
persons  not  personally  known  to  the  registration  ofliccrs. 

It  is  jaet  as  important  that  the  registration  lists  be  kept  free  from  the  names  of 
jHirsons  which  are  not  entitled  to  be  there  as  it  is  that  ever\'  le^l  voter  shall  be  reg- 
istered when  he  makes  such  application.  In  order  that  registration  lists  be  kept 
pure  the  officers  of  registration  are  required  to  take  the  precaution  prescribed  bv 
these  sections,  and  they  can  not  be  charged  with  wrongdoing  if  they  do  this,  though 
it  may  put  legal  voters  to  inconvenience. 

In  Franklin  County  the  returns  were  twice  canvassed.  Contestant 
claimed  that  both  proceedings  were  illegal,  the  first  because  conducted 
])y  the  wrong  board,  and  the  second  because  conducted  on  the  wrong 
day.  .  It  was  conceded  that  the  first  canvass  (made  also  one  day  too 
soon)  was  illegal  because  the  members  of  the  board,  being  themselves 
candidates  for  oflice,  were  forbidden  by  the  law  to  make  the  canvass. 
The  nearest  justices  of  the  peace,  who  were  by  law  required  to  take 
the  ])laces  of  the  regular  canvassing  board  when  its  members  were  dis- 
qualified, met  a  few  days  later  and  correctly  canvassed  the  returns. 

It  is  admitted  by  both  parties  that  the  first  board  had  no  authority  to  canvass  the 
returns  of  the  county. 

Contestant,  while  admitting  that  the  second  board  was  properly  constituted,  main- 
tains that  as  its  canvass  was  had  on  a  day  not  designated  by  law,  it  was  illegal  and 
voi<l. 

We  can  not  agree  with  him  in  this  contention.  We  think  that  the  proper  board 
could  l)e  (;omj)elled  to  make  this  canvass  by  a  mandate  from  any  court  of  competent 
jurisdiction.  If  this  l>e  true,  then  the  lx)anl  may  do  the  same  thing  without  the 
man<late  of  a  court.  The  mandate  does  not  give  the  right  to  canvass  the  returns, 
but  re(]uires  it  to  be  done;  l)ecause,  as  a  matter  of  ri^ht,  it  ought  to  be  done.  Cer- 
tainly it  would  be  a  good  return  to  the  alternative  writ  if  the  board  were  to  say  they 
had  already  done  what  the  court  was  asking  them  t<j  do. 

Aside  from  this,  we  are  of  the  opinion  that  we  would  have  the  right  to  canvass 
the  returns  in  this  contest  and  <leclare  the  result,  though  there  had  never  been  a 
canvass. 

Very  great  irregularities  and  some  frauds  were  found  in  many  of 
the  precincts,  but  they  were  committed  in  the  interest  of  lK)th  parties 
and  the  votes  affected  pracjtically  balanced  each  other. 

The  committee,  therefore,  reported  resolutions  confirming  contestee 
in  his  seat,  and  on  May  19,  1896,  the  resolutions  were  passed  by  the 
House,  without  division. 

[Report  1877,  first  session  Fifty-fourth  Congress.] 


i 
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(10)  Hopkins  rs.  Kendall. 

iff/  /'.  J *•  »rf  fnr  iim tf^tan t.      t \mhfi<t<fn t  Heat*  a. 

Majority  roix)rt  hv  Mr.  Dimiels;  minorit}'^  report  by  Mr.  Royse. 

C'ontostiv  riH'oivi^d  a  irajorit}^  of  253  on  the  face  of  the  returns. 
l\uitostant  clainied  that,  through  a  fraud,  to  which  the  county  clerk 
of  C'lark  County  was  a  party,  the  emblem,  "the  eagle  about  to  fl}-," 
i>»jxularly  used  by  the  Kc^publican  party,  was  placed  over  another  col- 
unui  containing  the  names  of  certiun  candidates  for  local  offices  placed 
on  the  ticket  by  petition,  while  the  emblem  of  a  raccoon  was  placed 
over  the  regular  lie  publican  ticket.  There  seems  to  have  been  no 
tlue<<tion  alK>ut  the  facts  and  no  doubt  of  their  fraudulent  intent.  The 
lH*tition  ticket  was  the  result  of  a  conspiracy  intended  to  injure  con- 
testant, and  bribery  was  used  to  obtain  signatures.  The  ballots  were 
not  distributed  until  the  morning  of  the  election,  in  order,  if  possible, 
to  conceal  the  deception.  S(»venty-nine  voters  were  in  fact  aeceived, 
and  voted  the  ^'eagh*''  ticket,  no  doubt  under  the  impression  that 
thev  were  voting  the  Republican  ticket. 

'f he  conunittee  reported  these  facts  and  condemned  them,  but  as  the 
exact  extent  of  the  injury  done  was  shown  by  the  79  votes  cast  for  the 
fnuidulent  ticket,  they  cured  the  injury  by  restoring  these  votes  to 
contestant.  No  other  voters  could  have  been  misled  by  the  deception, 
ami  there  wa.s  no  definite  evidence  that  any  person  who  intended  to 
vote  was  deterred  from  voting.  There  was  evidence,  in  fact,  that 
cHjntestant  receiv(*d  within  42  votes  of  the  full  estimated  Republican 
vote  of  the  county. 

All  l)ut  two  members  of  the  committee,  therefore,  joined  in  a  report 
diH'laring  contestee  elected. 

Mr.  Royse  and  Mr.  Linn(\v  signed  a  report  declaring  contestant 
elected.  They  expltiiried  at  l(»ngth  the  heinous  character  of  the  fraud 
committed,  and  said: 

We  kV\  not  think  that  \\w  injuries  which  flow  from  a  wrong  of  this  kind  are  capable 
of  anything  Hkc  an  accnratc  nicaMir«Mnent.  Sncli  injuries  are  not  capable  of  r)eing 
weijjluHl,  and  if  they  were  we  would  not  feel  ju.«tilie<|  in  using  apothecary's  eoales  for 
«u*h  purpose.  Kroin  sucli  a  ]M)ld  and  unscrupulous  tninsaction  the  presumption 
must  flow  that  a  grievous  wrong  has  been  done,  resulting  in  serious  injury  to  con- 
testant. 

Cont4«tant  is  the  innocent  victim  of  this  fraud  of  the  ch^k  of  Clark  County.  We 
do  not  iH'lieve  it  right  to  throw  ui)on  him  the  hunlen  of  making  an  accurate  mea/;)- 
urenientof  the  extent  of  his  injuries.  Kven  if  we  should  re(|uire  him  to  furnish  any 
evidem*e  upi>n  tliis  subject  it  shouM  only  be  slight,  and  then  shift  the  burdeu  of  proof 
upon  him  who  has  received  the  benefit  of  this  fniud. 

But  even  under  the  rigid  rule  of  the  conunittee,  the  minority  could 
not  concede  that  the  extent  of  the  injury  was  mi^asured  by  the  79  voters 
actually  cast  for  the  f  niuduhMit  ticket.  The  district  had  alwavs  l>een  a 
Democratic  one,  but  in  this  (lection  the  Democratic  majority  liad  been 
cut  down  to  'JO;]  by  contestiint  making  hirge  gains  in  ev^ery  county  but 
Clark.  It  was  fair  to  suppose  that  th(»  (?xc(»ption  in  this  county  was 
due  to  the  fniudubMit  ticket,  it  was  a  year  in  which  Republicans  were 
making  gains  evrrywheie  -(nerywlKue  but  in  (.lark  County,  Ky. 
Moreover,  the  whole  ballot  in  this  county  was  void  in  law  by  I'eason  of 
Afc fraudulent  petition.     There  were  only  104  signers  to  tKe  petition. 


^  vhoiD  10  did  not  givi^  thc^ir  addresses,  thus  leaving  less  than  the 
^^nd  100  legal  signatures,     'i'his  fact,  as  well  as  the  fraudulent 
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device,  invalidated  the  whole  ticket,  and  the  vote  of  the  county  should 
])e  thrown  out. 

During  the  tirst  session  of  Congress  resolutions  were  twice  pre- 
sented and  passed  givnng  the  parties  additional  time  to  take  testimony 
in  regard  to  the  Clark  (Sjunty  election,  and  the  case  did  not  come  to  a 
decision  until  near  the  close  of  the  second  session.  The  case  was  fully 
debated,  and  the  resolutions  presented  by  the  minority  were  adopted 
by  a  vote  of  197  to  91,  and  on  February  18,  1897,  Mr.  Hopkins  was 
sworn  in. 

[Report  2809,  second  session  Fifty-fourth  (>)ngress,  parts  1  and  2.] 

(11)  Watsox  vs.  Black. 

Fraudnlent  rrg'tstration;  hrlhery  and  repeating,     Heport  fm*  con- 

tosfeey  who  vt  tallied  tlte  seat. 

Iteport  by  Mr.  Ikrtlett. 

Contestee  had  a  majority  of  1,556  votes  on  the  face  of  the  returns. 
Contestant  made  charges  against  the  fairness  of  the  registration  in 
ev(My  county  in  the  district,  and  charged  fraud,  bribery,  and  repeat- 
ing in  Richmond  Count}'  and  the  city  of  Augusta.  The  contest  was 
finally  narrowed  to  Richmond  County  and  Augusta,  all  of  the  votes  of 
which  must  be  thrown  out  in  order  to  sustain  contestant's  claim.  He 
alh^ged  that  th(i  registration  list  had  l>een  padded  in  this  county  with 
th(»  names  of  2,000  illegal  voters,  in  pursuance  of  a  conspiracy  to 
overcome  in  this  county  by  fraud  any  majority  he  might  get  in  the 
rest  of  the  district,  and  that  the  registrar  refused  to  purge  the  listiof 
tluvse  illegal  names,  though  furnisned  a  list  of  them.  The  vote  of 
Augusta  was  also  challenged  because  more  than  one  Imllot  box  was 
used  in  each  ward,  and  cnarges  of  bribeiy  and  repeating  were  also 
made.  In  regard  to  the  two  or  more  ballot  boxes  in  the  Augusta 
wards,  the  committee  simply  referred  to  the  case  in  the  preceding 
Congress  between  the  same  parties  in  w^hich  the  same  charge  was 
made,  and  quoted  from  the  report  in  that  case.  A  careful  review  of 
the  evidence  in  regard  to  registration  showed  that  the  charges  were 
not  sustained.  The  law  was  strictly  complied  with  and  there  was  the 
utmost  fairness.  Contestant's  party  was  represented  on  the  board. 
There  was  some  evidence  indicating  that  a  few  repeaters  voted  in 
Augusta,  and  a  few  negroes  were  given  10  cents  apiece  for  car  fare  or 
lunch.  But  ''if  there  were  deducted  from  contestee's  vote  in  the 
county  of  Richmond  every  vote  that  has  in  any  way  been  shown  to  be 
illegal,  and  believed  by  the  witnesses  to  have  been  cast  for  him,  his 
majority  still  would  be  large  and  not  overcome." 

The  committee  therefore  recommended  resolutions  declaring  con- 
testee elected,  which,  on  March  2,  1897,  were  adopted  by  the  House 
w  ithout  division. 

fReix)rt  2892,  second  session  Fifty-fourth  Congress.] 

(12)  Chesrbrough  i^s.  McClellan. 


(hntest  vnthdrawiu      Contestee  confirmed  in  seat. 

Report  by  Mr.  Johnson. 
Contestant  served  notice  ,        „ 

charging  that  during  the  campaign  contestee Tiad  fnstigated  the  pro- 

H.  Doc.  510 33 


Contestant  served  notice  of  contest,  alleging  illegal  votes,  and  also 
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mulpftition  of  ii  circular  ])y  the  Meti'opolitan  A.s.sociation  of  Cycling 
Clii))s,  charging  contestant  with  having  signed  a  petition  against  the 
hill  gninting  l)icycles  equal  rights  with  other  vehicles  on  the  liighwajs 
and  in  the  i>jirks.  Contestee  denied  having  instigates!  any  such  cir- 
cular, hut  asserted  that  the  statements  attril)uted  to  it  w^ero  true. 
Contestant  then  offered,  in  writing,  to  withdniw  from  the  c^ontest  if 
contestee  could  show  or  prove  the  existence  of  any  such  petition  signed 
hy  contestant.  Contestee  exhibited  the  [petition,  signed  b}'^  contestant 
eight  yenrs  before,  whereuix)n  contestant  fonnallv  withdrew  from  the 
cont(^st.  The  conunitt(»e  r(»ported  theses  facts  ani  recommended  re^so- 
lutions  confirming  contestee  in  his  seat.  The  resolutions  were  passed 
bv  the  House,  without  division,  on  Januarv  15,  1896. 
[Report  48,  tii*st  session  Fifty-fourth  Congress.] 

(l.S)  Cami»bkll  vs.  Minek. 

lirlhrnj;  irrntuj  Ndfnc  on  ((riiiual  halUA;  HuppnH«ion  <{f  testhnony; 
petltlofi  to  rrojun  aiHr,  Petition  dtnied  and  reptrrt  made  f^n*  (^fnte^tee^ 
who  t\ta!nfd  the  stdt. 

Report  by  Mr.  Johnson. 

Ckjntest<ie  was  elected  on  the  face  of  the  returns  by  a  majority  of 
954.  Contestant  served  notice  of  contest,  charging  bril)ery  and  intimi- 
dation and  alleging  that  contestee  had  failed  to  file  the  sttit^ment  of 
ehntion  exjx»ns(»s  reciuired  by  the  laws  of  New  York.  Contestant  took 
some  testimony;  contestee  took  none,  and  no  briefs  were  filed.  The 
conunitt(^e  examiiH^d  the  testimonvand  found  some  evidence  indicating 
that  thcMC  was  bribery  at  one  precinct,  but  not  sufficient  definitely  to 
establish  th(»,  fact  or  to  show  to  w^hat  extent  it  might  have  affected  the 
result.  They  therefore  rei)orted  that  contesUmt  had  "'wholl}^  failed 
to  (»stal)lish  any  of  th(»  grounds  of  contest  which  were  set  out  in  his 
notici*  in  the  case.' 

C-ontestjint  made*,  application  to  the  committee,  under  oath,  for. leave 
to  reopen  the  case,  to  take  further  testimony  on  the  grounds  in  the 
notice,  and  on  the  further  allegation  that  he  had  been  deprive<l  of 
many  votes  by  the  ari)itrary  action  of  the  police  commissioners  in 
placing  the  name  of  one  Simpson  on  the  official  ballot  as  the  reguhir 
R(»publi('an  nomiiu^e,  thus  compelling  contcvstant,  who  claimed  to  have 
receiviid  the  regular  Ri^publican  nomination,  to  run  as  an  indejx^ndent 
candidate.  Simpson  nueived  5,214  votes,  all  of  which  contestant 
claimed  would  havc^  been  cast  for  himself  if  his  name  had  been  prop- 
erly placed  on  the  l)allot.  II(»  alleged  that  he  had  l)een  prevented  from 
proving  these  facts,  while  taking  his  testimon}",  by  reason  of  his  arrest 
for  contempt  of  court,  based  on  certain  statements  in  his  ow^n  testi- 
mony in  this  case.  This  arrest,  he  claimed,  had  intimidated  his  wit- 
ness(»s.     Th(».  committee  said: 

Your  rominittce  sliow  to  the  House  that  those  facts  which  the  contestant  asked 
leave  to  prove  were  not  stated  ami  set  fortli  as  a  jrroiind  of  contest  in  his  noti(»e  in 
the  ca^e.  Thev  also  show  that  the  testimony  in  the  reconi  utterly  fails  to  disclosi* 
the  truth  of  contestant's  statement  that  he  lost  any  time  hy  the  conduct  of  contestt»e's 
attorneys;  hut  does  clearly  show  that,  without  any  just  excuse  or  reason  therefor,  he 
permitted  all  hut  live  davs  of  the  f«)rty  davs'  time  allowed  him  hv  law  in  which  Xo 
take  his  testimony  in  the  case  to  exj)ire  U'fore  he  took  any  evidence  whatever;  that 
he  was  not  arresfe<l  for  <'ontempt  until  after  the  time  for  takiujr  his  testimony  had 
expire<l,  an<l  was  not  held  in  custody  upon  siiid  charj^e  exct»j)t  for  a  few  nionient*s, 
and  that  his  witnesses  were  in  no  wisi»  intimidated  from  testifying;  all  as  is  shown 
by  his  own  evidence  now  on  tile  in  the  case. 
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Tho  committee,  waiving  tlie  (jue«tion  as  to  whether  the  facts  which  contestant 
a^^ked  perniiHsjion  to  prove  would,  if  proven,  constitute  a  vaUd  ground  of  contest, 
tleclare  that  the  testinionv  already  taken  bv  him  shows  that  it  is  very  doubtful 
whether  he  would  be  able  to  establish  such  facts  even  if  the  case  were  oi>ened  up  for 
his  iM'uetit.  Actuate<l  in  the  nmtter  by  the  considerations  which  have  l)een  sub- 
mitted, the  committee  overnile<l  the  said  motion  of  the  contestant,  and  decline<^l  to 
jK-rmit  him  to  take  additional  testimony. 

The  committ<»e  also  rejMirt  that  on  the  final  hearing  of  the  c^ise  before  them  the 
contestant  urged  that  the  election  law  of  New  York  under  which  said  election  was 
held  was  unconstitutional  and  void,  for  the  reason  that  the  provision  reiiuiring  the 
can<lidate  for  Kej)resentative  in  Congress  to  be  nominated  for  the  office  by  a  party 
convi*ntion,  or  petitioned  for  by  a  certain  per  cent  of  the  voters  before  his  name  can 
1h'  i>lace(l  upon  the  ticket  to  l)e  voted  for,  constitutes  an  abridgment  of  the  j^rivileges 
and  iiumunities  oi  citizens  of  the  United  States,  and  is  a  denial  by  the  State  to  pi^r-t 
sons  within  its  jurisdiction  of  the  equal  protection  of  the  laws,  as  guaranteed  in  section 
1  of  Article  XIV  of  the  Federal  Constitution.  For  this  reason  he  insisted  tliat  the 
cl(*ctioii  was  a  nullity,  and  that  the  seat  in  controversy  in  this  contest  should  Ixj 
dc('larc<l  vacant. 

This  i>rovision  of  the  New  Y'ork  election  law,  whose  unconstitutionality  is  urged, 
is  a  conspicuous  feature  of  what  is  known  as  the  Australian  ballot  system,  which  sys- 
tem has  b(*en  in  force  in  a  numlier  of  States  of  the  Union  foiva  considerable  i>eri(Hl 
of  time,  and  the  constitutionality  of  this  feature  has  never,  to  the  knowledge  of  your 
committee,  l)een  (luestioned  in  the  courts.  It  is  to  them  incre<iible  that  it  should 
ha\  (^  gone  so  long  without  having  l)een  challenged  if  it  is  in  contravention  of  the 
Constitution.  If  it  is  really  oj>en  to  this  objection  a  large  i>er  cent  of  the  meml)er8 
now  holding  seats  in  this  Ixxly  are  not  entitled  to  retain  the  same.  The  committee 
themselves  entertain  no  doubt  of  the  constitutionality  of  the  provision,  but  do  not 
deem  it  advisal)le  to  prolong  this  report  by  giving  the  arguments  m  support  of  their 
views. 

Ue.soliitions  confirming  contestce  in  his  scat  were  recommended,  iind 
were  passed  by  the  House  on  January  22,  1896,  without  division. 
Report  iW^  first  session  Fifty-fourth  Congress.] 


(14)  Van  Horn  v.s.  Taksney. 

Frau<1;  iippllcHtlon  to  take  additional  testimony,  Majorltt/  rejxrrt 
for  contiMant;  mlnot'ity  report  to  reopen  case,      (\mtei<tant  se/ttid, 

^hlj()rity  report  by  Mr.  Johnson;  second  report  by  Mr.  Tayler; 
minority  report  i)y  Mr.  Maguire. 

It  was  agreed  by  all  the  parties  in  this  case,  including  contestce, 
and  unanimously  reported  by  the  committee,  that  the  existence  of  a 
laioe  amount  of  fraud  in  four  precincts  was  conclusively  established, 
and  that  there  was  not  enough  evidence  in  the  record  to  purge  these 
polls  of  the  fraud.  If  the  polls  were  rejected,  contestant  would  be 
(^huted.  The  majority  reported  in  favor  of  seating  him;  the  minority 
report(Kl  in  favor  of  reopening  the  case  for  taking  additional  testimony 
to  purge  the  polls  of  the  fraud,  so  that  the  honest  votes  might  be 
counted,  and  presented  figures  to  show  that  there  was  a  probability 
that  con t(\^t4»e  would  }>e  found  still  to  have  a  majority  of  the  honest 
votes.  The  fraud  had  been  committed  in  the  interest  of  certain  candi- 
dates for  local  olKces,  and  its  relation  to  the  Congressional  election 
soems  to  have  binm  only  incidental. 

The  fraud  was  the  result  of  a  conspiracy  put  in  motion  before  the 
ehx'tion.  (iangs  of  colored  men,  working  on  the  streets  of  Kansas 
City,  were  taken  to  the  registration  office  repeatedly  and  registen 
over  and  over  again.  The  officers  of  election  appointed  to  rejM 
th(»  Republican  party  were  not  chosen  from  the  list  presented  " 
connnittee  of  that  party;  they  were  mainly  unknown  or  disre] 
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jxTsons,  ofti'ii  haviii<jr  only  a  ti^chniciil  n»sidoncc  acquired  for  the  pur- 
posi'  in  the  pnuincts  when*  they  acted;  thoy  were  not  pronounced 
k(»pul>li<ans,  and  were  in  some  eas(»s  Deuioerat'*.  The  Kepublican 
<hallen<r<'rs  and  witnesses  were  exeludeci  from  the  ix>ILi  in  violation  of 
the  ])hiin  pr(»\  isions  of  th«»  law  and  the  direct  mandate  of  the  court. 

In  tluy  four  preeincts  dis<*ussed  in  the  ivjwrts,  the  fraud  was  beyond 
(|uesti()n.  and  a  lar<^e  numher  of  those  who  perpetrated  it  had  already 
heiMi  imprisoned  or  were  then  under  indictment  for  their  connection 
with  it.  In  (»aeh  of  ihn^e  precincts  the  first  20<)  names  on  the  poll 
lists  wi're  all  jriven  as  colored  persons,  and  were  returned  as  havine|' 
yotinl  in  alpiial>etical  order.  Persons  whose  names  closely  followed 
these  ijoo  lestilied  that  they  voted  early  in  the  morning  and  were  among 
the  first  to  vote.  There  was  also  testimony  that  many  other  fraudu- 
lent  names  wcmc  added  to  the  |h)11  hooks  during  the  day,  and  fraudulent 
ballots  j)lacetl  in  the  Ixjxcs  to  eorr(\s|x)nd  with  them.  The  vote  at  all 
these  j)n'cincts  was  returned  as  JM^ing  impossibly  large,  while  the  tes- 
timony sh<»we(l  that  tin*  actual  vote  was  small  or  moderate.  Persons 
who  lestilied  liiat  tiiey  did  not  vot(»  were  returned  as  voting,  and  many 
of  those  (i>esi(lrs  tiie  alphabetical  200)  returned  as  voting  were  shown 
to  he  unUnown  persons,  registered  from  vacant  lots,  uninhabited  houses, 
or  other  inii)ossil)le  ])laces.  In  the"  one  precinct  in  which  the  voting 
was  not  alphal)elical  there  was  direct  evidence  that  the  judges  of  elec- 
tion took  out  during  the  dav  a  very  hirge  immber  of  straight  Repub- 
lican tickets  and  substituted  l)emoci*atic  tickets,  prepared  and  marked 
i»y  themselves,  for  them. 

The  conunittee  found  all  four  of  these  returns  (precinct  No.  62,  Ninth 
Ward,  and  precincts  Nos.  5,  «I,  and  7,  SiHHmd  Ward,  Kansas  City)  so 
tainted  with  fraud  that  the  n^turns  were  WH)rthy  of  no  credence,  and 
as  there  wa*^  no  way  under  the  cnidence  of  eliminating  the  fraud  the 
w  lioli*  returns  were  njectiul.  The  fraud  wtvs  committed  in  the  interest 
of  conteste(^*s  party,  andcont(\stee  had  an  aggregate  plurality  of  1,120 
in  the-^e  ])re(incts.  Rejecting  them,  conte.stimt  had  a  plurality  of  375 
votes  in  the  district. 

Contestee  applied  for  a  reoptMiingof  the  case,  alleging  upon  informa- 
tion that  an  aj^reement  could  l)e  shown  to  have  been  ent(*red  into 
between  certain  managers  of  th(^  cam])aign  for  contesbuit  and  the  per- 
petrators of  these  frauds,  by  reason  of  which  certain  of  the  fi*audulent 
vot(\s  were  to  be  counted  for  contestant  in  consideration  of  the  exemp- 
tion of  tiie  election  ollicers  from  attack  in  a  newspaper  edited  by  him. 
lie  also  alleged  that  he  could  show  that  100  of  the  2(X)  ''alphabetical" 
ballots  in  one  ]>recinct  had  ])een  '"scratched"'  and  counted  for  Mr. 
Van  Horn. 

The  <()nnnittee  rt^fused  to  reopen  the  cjise.  The  afiidavit  of  con- 
t(*stee  was  very  indelinite.  It  did  not  state  the  names  of  his  inform- 
ants, or  their  sources  of  information,  or  the  parties  to  the  alleged 
agHMMuent. 

To  (.jMMi  up  iho  case  for  totiinony  upon  statements  ho  indefinite  and  insufficient  as 
these  woiiM  riTtainly  Ik*  bad  ]»racti(e  and  would  he  wetting  a  dangerous  preireilent, 
rndouhlt'dly  a  stronger  sliowiuir  shouM  ]»u  made  l)v  the  sitting  meml>er,  whose  term 
is  ahvady  lialf  cxpinMl,  as  to  th<»  j>rohal»ility  of  his  l>eiiigable  to  establish  the  alleged 
ajinHMuent  in  order  to  «.l)tain  ilir  delay  in  the  determination  of  the  contest  which  the 
grantin^r  of  his  ]»raytT  wnuld  involve. 

The  application  to  show  the  state  of  the  ballots  the  committee 
regtirdecl  as  made  ''at  a  very  late  tlay."     Even  if  there  was  no  provi- 
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sion  of  the  law  of  Missouri  whereby  the  ballots  could  be  rooouiit<>d  in 
a  Congressional  contest,  the  Federal  statute  provided  such  a  way. 

The  Constitution  of  the  United  States,  liowcver,  proviilce  that  ea<'h  House  uhall  be 
the  judge  o(  the  elet^ionit,  returns,  and  qiuiliH cations  of  its  ouu  nienibere,  and  U> 
enable  the  HouBe  ol  Kepresentatives  the  more  readily  to  exen'iHe  thia  prerojwtive, 
Congrena  pasMed  a  statute,  prea:ribin^  the  methods  to  lie  olwerve*!  m  rvjiitectM  for  a 
w^t  therein,  uixler  which  statute  this  eoiitest  was  living  conducted.  Tlie  Conxtitu- 
tion  and  this  statute,  enacted  jiursuant  thereto,  are,  b^  the  very  )>rr>\  jxions  of  the 
LVinHtJtution,  the  eiipreme  law  (if  the  land,  and  the  luduieH  in  vvvry  State  bunnd 
thereby,  anvUiing  in  the  constitution  or  the  laws  ot  tho  Ktatv  to  the  contrary 
notw  itlistand  i  ng. 

'  The  committee  believed  that  on  his  application  t 
would  have  accorded  Mr.  Tarsney  an  inapectioE  '  "' 
evidence  to  be  considered  in  the  case. 

The  1()0  ballots  in  question,  moreover,  were  too  few  to  affect  the 
result,  and  were,  in  any  case,  impeached  as  evidence  I>y  having  passed 
through  tainted  hands  and  Iwing  now  in  the  custody  of  the  ver\-  official 
who  pisrpetmted  the  original  registi-ation  fniud,  as  well  as  by  some 
positive  evidence  that  they  had  actually  been  tampered  with. 

The  liallots,  like  the  retume,  are  tainted.  They  have  passed  through  the  bands 
of  fraudulent  and  comipt  officers  of  election,  and  thus  their  crtdibility  and  inlejirity 
is  dentniyed. 

This  [iriiiciple  ie  one  laid  down  in  all  the  text-books  on  the  subject,  and  haH  found 
frei|uoiit  reci^ition  in  the  determination  of  contesteil  election  cai*8  by  the  iiouse, 
sonii-  of  which  authoritieH  have  ])een  heretofore  cile<l  in  this  rejHirt,  Beinf;  foun<li>d 
in  reason  and  experience,  thiu  principle  ought  not  to  lie  disrcganled  in  tliiB  instance. 

'I'he  (rommittec  therefore  recommended  resolutions  declaring  con- 
testant elected. 

Mr.  Tayler  presented  a  report  agreeing  to  the  coticlusions  of  the 
committee  on  the  evidence  in  the  record,  but  protesting  that  the 
application  to  reopen  the  case  ought  to  have  bceti  granted. 

lie  could  "find  no  testimony  m  the  case  which  indiciites  that  the 
l)allot.s  now  in  the  custody  of  tae  proper  oflicials  are  not  the  identical 
ballots  which  were  fraudulently  created.  But,  having  been  fniudu- 
lently  plitced  in  the  liallot  boxes,  they  were  honestly  counted," 

We  can  thus,  with  reasonable  definitenese,  a{>praise  the  frau<l  anil  be  relieved  from 
tiiu  iiei«i<Hity  of  invoking  thedangenusand  mischievous  cliK'trinetbat  aiiull,  tainted 
witli  fraud  and  not  purged,  must  l)e  entirely  dinreganb'd.  Thin  dnurtic  nielho"!  ia 
never  to  be  reHorled  to  excejit  in  caeu  of  abmlute  and  unavoi<lable  iicceHsity.  The 
diKfmiK'hiMtmeut  of  hone^  votera  thereby  wrought  \e  too  puve  a  wrong  to' be  per- 
milti'd  if,  by  any  jioHaibilitv,  it  can  he  averted.    •    *    • 

I  ani  therefore  convinced  that,  under  thexe  circumstanceH,  it  wan  the  duty  of  the 
l^Jlllmittee  to  take  the  teetiinony  of  the  ballota  and  thereby,  if  the  contestant  iifas 
iionently  elei'ted,  to  say  au  with  certainty.     His  title  woulit  no  longer  reKt  upon  coii- 

{"wrturt*  and  inference,  and  the  committee  and  the  House  would  lie  forever  relieved 
roll)  the  inipntation  of  having  acted  in  a  partisan  spirit. 

The  doctrme  of  throwing  out  entire  returns  by  reason  of  fraud,  while  tolerable  in 
theory  and  sometimea  essential  in  practice,  is,  nevcrtliele«e,  most  vicious  and  unhappy 
in  its  application. 

t  <loubt  if  a  Bingle  instance  will  lie  found  in  a  legislative  conte44te<l  election  case 
where  a  proponition  to  strike  out  an  entire  return,  if  of  the  sultstance  of  thv  cam,',  was 
ilecide<l  on  any  other  than  party  linep. 

A  prini^iple  thus  foslere'l  and  thus  abused  ia  not  a  principle  to  be  invoked,  except 
where  the  exigencies  of  the  cai<e  aliaolutely  demand  it 

The  minority  advocated  granting  the  applicatl 
further  testimony.  The  fraud  wa.s  conceded,  iiii 
plurality  in  the  precincts  where  it  occurred  w» 
plurality  in  the  district.  "The  question,  ihv 
precincta  shall  be  purged  or  rejected  from 
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question  in  the  i^ise."  Then^  was  no  evidence  that  the  ballots  had 
l)een  taniiwred  with  since  the  count,  and  the  whole  nature  of  the  fraud 
was  such  as  to  make  it  improbable  that  they  would  Ix*  altered,  as  such 
altenition  (M)uld  only  mak(»  them  cease  to  a^ree  with  the  returns.  It 
w-ould  now  be  i)ossible  to  s(»mnite  the  fraudulent  from  the  legal  vote, 
and  count  the  latter.  Mr.  Tarsney  could  not  have  procured  this  cvi- 
d(»nce  b<»fur(»,  ])ecause  he  could  not  secure  access  to  the  ballots  under 
the  laws  of  Missouri. 

In  tlio  n«iM>rt  of  tin*  majority  of  the  nminiittee  it  is  com»ctly  stated  that  the  Con- 
ptitiition  of  the  Unite<l  Statw  ih  tlie  suj>rt»ine  law  of  the  land,  and  that  the  provision 
thennn  that  i^ach  Ilonse  of  C'^>ngivHH  nhall  Ik'  the  Hole  judge  of  the  qtialification  ami 
eliKrtion  of  itn  own  nuMnlnTs  is  ))indin^  iiiM)n  the  States,  and  that  no  State  law  i«n 
pri'vent  Conjrress  from  n'sortinjr  to  any  means  net^essary  to  the  exereise  of  its  consti- 
tutional ri^ht  to  juiljrt'  of  the  qnalifi<*ation  and  eltH^tion  of  its  own  memlx.*rs;  but  we 
do  not  a^rit^  with  the  majority  that  any  court  in  the  land  has  ]>ow^er,  in  ai<l  of  that 
( -onjrressional  j)rerojrative,  to  eomiM*l  ollicers  of  a  State,  county,  or  inunitripality,  eon- 
trary  to  a  State  law,  to  exhibit  ballots  cjist  at  an  elwtion  held  under  the  laws  of  siK-h 
State  for  Im-al  ollicers  an<l  U>t  Rt^presentatives  in  (^njjfress  to  any  oflieer  or  comniis- 
sioner  other  than  a  duly  anthorize<l  n'prest»ntative  of  either  of  the  Houst^of  ("V»n- 
gress,  anil  we  do  not  U'lieve  that  Mr.  Tarsney  was  guilty  of  anv  laches  in  failing  to 
apiH'al  to  the  courts  for  the  puriK)St^  of  having  the  k»gal  custoilian  of  the  iKillots  in 
(juestion  deliver  them,  or  exhibit  them,  to  any  notary  publitr,  or  commissioner,  nr 
other  <>Hicer  taking  testimony  in  the  eontest^Hl-ekrtion  ease  of  Van  Horn  against 
Tarsney,  iH'cause  siK'h  application  would  have  lx»en  idle  and  futile. 

Unless  it  should  be  showMi  bv^  the  evidence  that  at  least  550  of  the 
frauduicMit  bsillots  in  th(*  contested  precincts  were  (^ast  for  contestee, 
his  majority  would  not  be  overcome. 

We  think  the  showing  nuide  in  supiK)rtof  his  application  is  sufficient  to  justify  this 
House  in  l)elieving  that  there  isa  reasonable  probability  that  ho  may  lie  able  to  show 
that  less  than  550  of  the  fraudulent  voti^s  cast  m  those  j)rec.inets  should  be  taken  from 
him.  This  reasonable  ])robability  is  sufficient  to  warrant  the  House  in  granting  the 
application,  if,  indwd,  the  circumstances  do  not  make  that  course  the  imjierative 
duty  of  the  House  in  seeking  the  ends  of  justice. 

,  The  minority  thcn^fore  lecommended  resolutions  recommitting^  the 
case  For  the  taking  of  additional  testimony. 

The  cas(>  was  fully  dcbtited  in  the  House,  and  the  resolutions  pre- 
s<»nted  l)y  the  minority  W(M*e  lost  by  a  vote  of  110  to  108.  The  resolu- 
tions ])rcs»Mited  by  the  committee  were  then  j)assed,  without  division, 
and,  on  Fel)ruarv  !i7,  lStM>,  Mr.  Van  Horn  was  sworn  in. 

[Report  855,  parts  1,  '.i,  and  8,  first  session  Fifty -fourth  Congress.] 

(15)  Coleman  rs.  Buck. 

Report  by  Mi*.  Miller. 

Contestee  was  elected  on  the  face  of  the  returns  b\^  a  majority  of 
7,0r>8.  Contestant  made  many  charges  against  the  fairness  of  the 
election,  summariz<'(l  by  the  committee  as  follows: 

That  tli<'  Democratic  olHcials  had  violatt^l  the  election  law  in  the  appointment  of 
election  ollicers,  registrars,  and  other  ]K'rsons;  that  many  lejnd  voU^rs,  who  would 
have  voti'd  for  contestant,  were  prcventc«l  from  rt^gisterinjr  by  acts  of  violence  com- 
mitted ])y  Democrats;  that  InnnlnMls  of  Kepnhlicans  who  were  entitled  to  vt>te  and 
who  wouM  iiavi' vnte<l  for  <v)ntestant,  were  prevented  from  so  doing  by  intimida- 
tion and  otluT  nnlawfnl  means  used  by  Democrats  in  the  interi»stof  the  contestee; 
that  by  means  of  murder,  arson,  false  rej;istnition,  the  issuance  of  thousands  of 
fraudulent  rcjiistration  certificates,  ])allot-l)ox  stullinjj:,  foi^t^i  returns,  and  <lestnic- 
tion  of  ballots  voted  by  Republicans  for  contestant,  the  Democrats,  iu  the  iutereut  of 
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contostee,  inaugiiratod  and  maintained  l)efore  and  at  the  time  of  Raid  election  Biiclia 
reij;n  of  terror,  and  oonimitted  such  acta  of  lawlessness,  with  the  knowledge  and 
con>Jent  of  the  anthorities,  that  no  legal  or  fair  election  could  he  or  was  held  in  said 
district. 

The  committee  found  a  large  part  of  these  charges  sustained  by  evi- 
dence, l)ut  could  not  find  that  enough  votes  were  shown  to  be  affected 
to  overcome  the  large  returned  majority  of  contestee.  They  threw 
out  the  vote  of  Jefferson  Parish  and  of  the  First,  Second,  and  Fifth 
wards  of  St.  Charles  Parish.  In  New  Orleans  much  fraud  and  violence 
was  proved,  but  not  enough  to  justify  throwing  out  all  the  votes,  nor 
to  show  that  the  niuuber  of  votes  affected  was  sufficient  to  change  the 
result  of  the  election.  The  committee  therefore  recommended  reso- 
lutions declaiing  contestee  elected,  which,  on  March  12,  1896,  were 
passed  by  the  House  without  division. 

[Report  758,  first  session  Fift3"-fourth  C/ongress.] 

(1(5)  Booze  vs.  Rusk. 

liccofUif;  rejf'Cted  r(ff('H*  Uhnjal  votei<^  fraud.  Report  fo^*  conteMee^ 
irjio  retained  the  Heat, 

Report  l)y  Mr.  Prince. 

The  returned  majority  of  contestee  \vas  518.  A  recount  of  the  bal- 
lots was  made,  on  which  conteshmt  gained  181  votes.  Forty  legal 
voters  w  ho  would  have  voted  for  him  were  refused  the  right  to  vote 
oil  the  ground  that  other  persons  had  already  voted  on  their  names. 
One  hundred  and  sixty-one  illegal  and  fraudulent  votes  were  cast  for 
contestee.  The  committee  deducted  these  332  votes  from  the  returned 
majority  of  contestee,  but  they  were  less  than  the  whole  majority. 
Contestant  also  asked  that  several  precincts  be  thrown  out  entirely  for 
fraud  and  fatal  irregularities,  but  the  committee  found  the  chai*ges 
against  these  precincts  disproved  by  the  evidence.  They  therefore 
rei)ort(*d  resolutions  declaring  contestee  elected,  which,  on  March  18, 
181H),  were  passed  b\'  the  House  without  division. 

[Report  819,  first  session  Fifty-fourth  Congress.] 

(17)  Benoit  ?w.  Boatnek. 

FIIiST   CASE. 

Fnmd^  ri(tle))et\  and  intent t datum,  Majiyrity  report  to  declare  neat 
vaciDtt ;  mi  nor  it  [I  r(])ortfor  eotdefitee.     Seat  declared  eacavt. 

Majority  report  l)y  Mr.  Tayler;  minority  report  by  Mr.  Bailey. 

On  the  face  of  the  returns  contestee  had  a  majority  of  9,526  votes. 
Contestant  charged  that  this  majority  was  obtjiined  by  widespread 
fraud,  violence,  and  intimidation  in  ten  of  the  fifteen  parishes  of  the 
district.  The  committee  found  this  charge  sustained  and  held  that  no 
valid  (dcction  had  tiiken  place.  The  minority  found  that  in  six  of  the 
ten  parishes  in  dispute  there  was  not  evidence  enough  to  justify  throw- 
ing out  any  polls,  and  that  in  two  of  the  others  there  were  only  9 
polls  to  be  rejected,  leaving  only  two  parishes  to  be  rejected  entire. 
This  would  still  leave  contestee  a  majority  of  5,188.  If  all  the  - -" 
against  which  contestant  brought  any  evidence  were  exclui 
testee  would  still  have  327  majority.  The  minority  theref< 
that  the  election  was  valid  and  that  contestee  w  as  elected. 


r>'J»»  PliiKST    MK    rnNTKSTKIl    KLKCTIiiN    CASKsS. 

rhi^   »»»imniitif  'ii-iu^MMl  thi*  fvidrm-o  uiifl  <|i]otcd    some   of  it  in 
ropml  111  i;iih  nt  tin*  ««i!it«-^tfi|  jniri-lii's.  >hi»\vin<f  that  there  'wa^  a  ••'*»n- 
onil  ^«'ntiiiir!it  ami«n«:  tfi*-  \\liiir  iiiinority  in  the  "  l>Iai'k  parishrs"  in 
frnor  oi  i-oiitri»Iliiiir  tlif  f  l»'i-tiMii-.  without  n-fonMire  to  the  will  of  the 
ne^rro  Hi:ijiirity:  that  th»- r»'iri-tniti«iii  li^ts  were  fniud u lent ly  {Kidded : 
thiit  I  ho  v.»te  ntii:'!n-d.  in  niuny  »-:i^i'^.  wjis  fur  in  exce>.s  of  the  actual 
voti*.  aihl  ill  ^i»ni»'  ra-t-  **i  thi.»  fiiiirt*  rrifi^teri'd  vot»*:  that  there  was  a 
iTioiit  doal  nf  riH'i*i-i4iii  aii'l  i;i:itt  iiitiniidatinn  i»f  ne^ro  vote  i^s  and  .^KMue 
violi'iue,  ih»Hit_di  If-.-^  nf  ihi-*  than  formt'rly.  the  violenee  of  the  jiast 
ha\  ihjir  n"W  niadf  iin-ri-  thn-al-^  ijuit*'  ^utiii-ient  in  most  c:is4»s:   that  the 
ivlurn^  wri'r  i|uit»*  jfnu'nilly  !i«»t  "i^^ned  i.»r  not  sworn  to,  the  eleetion 
otUrrr<  who  had  ri»!i>id»*ri'd  thfni>  'Ivi-^  jii>titied  in  <*<»mniittin^  fniud 
often  hi'^iiatin^^  t«)  >w«ar  to  it:  tliat  thr  \miI\  fxx>ksand  tally  sheets  had 
iu*arlv  all  di^aiip^'an-d.  and  im  onr  fould  U^  found  who  knew  anvthinif 
alnnit  tin  in:  that  tin-  fjlfif*-!--  «»f  rleetion.  >o  far  as  )K)ssible.  avoided 
te'^tifyintr,  ;joiiijr  i-ven  tn  tin*  <*\t«*iit  tif  di<oU\vinjr  sul»|iienas  or  refus- 
iniT  t*»  an^w«'r  ijiH'^tion*'.  on  tin- jrround  that  it  niicfht  incriminate  them, 
or  liy  ir^ortinjr  to  trrhnH-al  ^»ilit«'rfii«rr<  under  the  advic-e  of  eounsel. 

riie  <'oniinitt<'«'  did  imt  di«»ru^^  th«'  tt»<tiinnny  by  {xjlis.  Imt  eonrhided 
i>n  I  In*  whnle  ra-*'  that  tin*  olrrtion  wa-  void. 

Thi'  minririty  wi-nt  ov<-r  tin*  ti'^tinmny  l»y  i)ai'i>hes  and  ]x>lls.  In  a 
lar;j:r  nuinlMT  of  ra-<-^  tli<*  «'\  id<*n<-i»  was  fnund  to  he  insufficient  t«i  sus- 
tain tin*  rharjTf-.  Sonn-  |x»lls  wrrt*  thi'ownuut  lK»eau.si^  the  i^eturns  and 
tally  >hf»'ts  w<Ti-  not  ^worn  to  or  >i<.nird,  and  some  forpix)ved  intimi- 
dation or  fraud.  On«*  whoh*  pari^ih  wa*^  r«*ji'rted  heauis*^  the  ivturned 
Vole  was  --hown  to  <'xre»'d  tin*  iw*jri>i«.nMl  vot*»  and  another  I»eeaus4»  no 
part  «»f  any  of  the  n'turn<*  wa<  >worn  to.  After  making  all  thesi* 
dediu'iion^i.  <'onte>tiM'  -till  had  a  majority,  as  alK»ve  .stated,  and  the 
minority  n*roim!H'nd<'d  i"<'>olntions  drclarinj''  him  eleeted. 

The  t-a^r  WM-^  vj-rv  l)i"i<'||v  d«'hat«'d  in  tin*  Iloti^e.  the  statement  iMMntr 
made  thattln'  davof  tin*  d<'l>at«'  wa>  tin*  last  ilavon  whieh  the  ijovernor 
of  Louisiana  roiiM  j)i-orIjiini  a  in*w  I'lrction  on  the  same  day  as  thi' 
*^«'nrral  rl«M*tion.  and  if  a  in-w  rh'ftion  wa*-  to  lMM)r<l<*red  it  was  <h»sired 
to  hold  it  on  that  day.  TIm'  r<'-<dutions  nM-onnnended  by  the  minority 
WiMe  jo^t  hy  a  vol«'  n\'  ."»'.♦  to  ['-'rJ.  Thr  rexdution  reeoimm-nded  hy  thf 
niaj«>rit\  wa^  thru  |>a»<rl  without  <livi^ion.  and  on  Mareh  'Jo,  ISJMi, 
the  srat  wa>  d<'clan*d  varant.  A  new  4'leetion  was  orden*d,  whi<di  inive 
ri>r  thr  next  sp>'-ion  to  another  contest  (q.  v.)  between  the  siime 
partii's. 

I  l\e])ort  s^M.  tir>t  si's>ion  Fifty-fourth  Congress.] 

(1^)  1'noMe>oN   f'.s.   Shaw. 

<  W.v#   /t<if  nHiiJt  out        lu  jtnrt  Jnr  rtmft  sft ,  ^  trjtn  rttntind  tin  Mtttf, 

Iveijort  l)v  Mr.  W'eller. 

On  the  return^  a>  eanvassed  contt'stee  had  a  majority  of  01»4.  It 
wa.N  eoneeded  that  eei-tain  retui'ns  reieeti^d  hv  tin*  eountv  eonnnis.sion- 
er^  oui^dit  to  have  heen  ranva^sed.  Countin«r  niese.  conteste<»  still  had 
a  i)lundity  <d'  sTT  votes.  ('iiar»r«'^  wcn^,  made  in  rej^ard  to  the  elec- 
tion at  various  ]>reeinets.  hut  tin*  nature  of  the  ehar<rcs  was  not  stated 
in  tin*  report.  Tin^  <ase  turned  on  Cross  Creek  j)reeinct.  If  this  were 
ivjeeted,  eontcjstant  would  have  a  urajority  of  not  over  524  votes;  if  it 
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were  counted,  eontestce  would  have  a  majority  of  at  lea.st  581.     In 
regard  to  this  precinct  the  committee  said: 

Contestant  contenda  that  the  whole  vote  cast  at  this  precinct  should  be  rejetrt-ed 
for  frauds  committed  and  unlawful  acts  done  by  the  partisans  of  contestee. 

While  the  committee  l)elieve  that  there  were  irregularities  in  the  comluct  of  said 
election,  and  that  perhaps  there  were  illegal  votes  cast  and  counte<l  for  conte8t<«, 
yet  they  do  not  feel  warranteil  upon  the  lat^ts  proved  in  disregarding  the  whole  of 
the  votes  cast  at  said  precinct  at  said  election. 

The  committee  therefore  recommended  resolutions  declarin^^  con- 
tee  elected.  The  House,  on  May  6,  1896,  passed  the  resolutions  with- 
out division. 

[Report  1035,  first  session  Fifty-fourth  Congress.] 

(19)  Cheatham  ??x.  Woodard. 

C(iM'  not  made  out,     Rep<n't  for  conteMee^  ?/j^/>  retained  the  seat. 

Report  by  Mr.  Prince. 

According  to  the  returns,  Woodard,  the  Democ^ratic  candidate, 
received  14,721  votes;  Cheatham,  Republican,  9,413  votes,  and  Free- 
man, I^opulist,  5,314  votes.  Cheatham  contested,  alleging  that  the 
colored  voters  were  in  the  majority  in  the  district  and  that  the  colored 
vote  was  solid  for  him.  Neitnerof  these  charges,  the  committee  held, 
was  sustained  by  the  evidence.  A  very  bitter  factional  fight  in  the 
Republican  party  had  deprived  contestant  of  nuich  of  his  party  vote. 
It  was  further  alleged  l)y  contestant  that  the  election  was  not  conducted 
fairly,  and  that  the  poll  holders  were  ignorant  and  corrupt  and 
defrauded  him.  ''This allegation,"  the  committee  said,  "is  not  main- 
tained, except  in  a  few  instiinces  where  the  poll  holders  were  shown 
to  be  ignorant."" 

Tlie  resolutions  recommended  b}-  the  committee  declaring  contestee 
elected  were  pjissed  by  the  House  May  14, 1890,  without  division. 

[Rtiport  1809,  first  session  Fift3'-fourth  Congress.] 

(20)  Mitchell  vs,  Walsh. 

BrShcry,  Majority  rewn^t  f(rr  conhstant^  iinnortty  rejx/rt  for  (xm- 
tmtie,      (Joti  tent  ant  seated. 

According  to  the  returns  contestee  had  a  majority  of  367  in  the 
district.  Outside  of  the  second  assembly  district  contestant  had  a 
majority  of  1,328,  but  in  this  district  (the  Bowery  lodging-house  dis- 
trict of  New  York  City)  contestee  had  a  majority  of  1,695.  Contestant 
charged,  and  the  committee  found,  that  in  this  district  there  was  a 
conspiracy  on  the  part  of  the  Tannnany  leaders  to  carry  the  election 
by  fraud  and  bril)ery,  and  that  the  conspiracy  was  carried  out.  Con- 
t<^stee  was  the  Tammany  candidate.  His  name  was  not  on  the  regular 
Democratic  ticket,  but  was  on  the  Tammany  ticket  and  on  Tammany 
"pasters,"  which  were  iLsed  in  large  numbers. 

rh(»  conunittee  quoted  from  the  testimony  in  regard  to  the  methods 
of  l)ribery  used.  The  Tammany  captain  in  each  district  was  said  to 
have  had  a  place  near  the  voting  lx)oth,  ostensibly  "to  prepare  bal- 
lots." H(^  gave  out  '"Tammany  pasters."  Clerks  and  proprietors  of 
lodging-houses  assisted  in  the  "work."  The  price  of  votes  (paid  after 
voting)  was  from  $1  to  $2. 
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After  quoting  the  testimouy  of  witnesses  in  regard  to  these  frauds, 
the  committee  said: 

Contofltee  attempted  t<>  discretlit  the  testimony  of  the  above  witnesses  by  showinp 
that  they  hail  been  entertaineil  by  contestant  and  his  attorneys,  and  for  this  n^ason 
are  unworthy  of  belief. 

T!iej[  were  not  imjieacheil  in  any  instance,  and  we  believe  that,  takinj^  into  <:on- 
sideration  the  siirroundinj?  circumstances,  they  are  entitled  to  credence. 

Fraud  cjin  rarely,  if  ever,  1k»  proved  by  direct  evidence,  and  the  rule  is  that  when- 
ever a  Huilicient  numl)er  of  cin'umstances  which  point  to  its  existence  are  clearly 
establishe<l  a  prima  fa<*ie  csi^c  of  its  existence  is  made,  and  if  this  case  is  not  met 
with  explanation  or  contradictiims  it  l3ecomt»s  conclusive. 

In  this  case  contestee  did  not  intrcKliice  any  of  the  jwrsons  accused 
of  fmud  to  explain  his  actions. 

ConU»stet^  insists  that  he  should  only  lost^  those  votes  where  individual  instances  of 
brilwry  are  shown.  We  caii  not  atvept  this  theory  of  the  law  when  the  evidence 
shows  the  existence  of  a  conspii'tu'y  to  cornipt  voters  by  bril)ery. 

Either  all  the  rotes,  or  all  the  votes  for  contestee,  in  the  pjolls  whei'e 
bril)ery  in  his  interest  was  shown  should  l>e  rejected.  The  <*omniittoe 
did  not  decide  which  of  these  two  course^^  was  correct.  In  one  case 
contestant  would  have  a  majority  of  362,  in  the  other  of  76,  and  the 
committee  therefore  recommended  resolutions  declaring  him  elected. 

Contestee  objected  to  all  the  testimony'  taken  in  New  York  County 
before  William  A.  Hoar,  one  of  the  notaries  in  the  case.  Hoar  hail 
])een  a  resident  of  Kings  County  and  a  notary  public  for  that  county, 
with  the  right  to  officiate  in  New  York  Ck)unty  on  filing  his  ceitificjito 
in  that  county  (which  he  had  done).  Ifefore  taking  the  testimony 
in  this  case  he  had  become  a  resident  of  New  Y^ork  County,  which, 
under  the  law,  probably  vacated  his  office.  No  objection  to  his  com- 
i>etencv  had  been  entered  during  the  taking  of  the  testimony  in  chief, 
but  such  an  ol)jection  had  been  entered  during  Jhe  taking  of  rebuttal 
te.stimonv.     Th(»  ccmnnittee  said: 

We  arc  of  oj)inion  that  the  testimony  taken  l)efore  William  A.  Hoar  ought  to  lie 
considenMl  ])y  the  conmiittee  and  tlu^  House,  for  the  reasons  following: 

1.  Because  it  is  too  late  for  the  contcj^tee  to  1k»  j>ermitt(Mi  to  object  on  this  groimrl. 
lie  knew,  or,  what  is  the  same  in  legal  effect,  he  was  charged  with  knowle<lgeof  the 
fact,  as  to  whether  Hoar  was  a  notary  authori7A»(l  to  administer  oaths.  He  knew  that 
the  notary  was  descriljed  in  the  notice  as  residing  in  tlie  Kighth  C^uigressional  dis- 
trict, and  in  his  signatures  to  the  transcript  of  testimony  jis  notary  of  Kings  County, 
with  certificate  filed  in  New  York  County.     To  say  the  least,  he  was  put  upon  in(iuiry. 

The  contestee  is  in  the  same  position  as  if  he  and  the  contestiint  ha<.i  agretni  that 
the  testimony  might  1m*  taken  l)efore  a  jierson  who  was  not,  by  anv  law,  authorized 
to  administer  oaths.  It  is  true  that  such  an  agreement  might  not  \>e  recognize<l  by 
the  House  oi  Ke]^resentatives.  It  might  abrogatt^  that,  as  it  might  any  other  agree- 
ment ])etween  parties.  But  it  does  not  lie  in  the  mouth  of  either  party  who  has, 
either  in  fact  or  constructively,  so  agreeil  to  oV)ject  to  the  validity  of  testimony  .^^o 
taken. 

2.  But  we  are  constrained  to  put  our  conclusion  on  still  broader  grounds.  The 
Housi^  of  Ke])reK'ntatives,  with  its  broad  and,  indeed,  limitlt»ss  jKiwers  respecting  th«^ 
R'ttlement  of  conteste<l-election  ca.ses,  is  only  desirous  of  arriving  at  the  truth. 
While  it  will  not  depart  from  wise  and  well-settle<i  rules  of  law,  it  will  not  bedgi* 
itself  about  with  technical  rules  wliicjh  do  manifest  wrong. 

In  this  cas<'  it  is  a])i)arent  that  the  parties  to  the  contest,  their  attorneys,  and  everv 
witmM^s  who  was  summoned,  suppose<i  that  Hoar  was  a  notary  nublic,  with  full 
power  to  administer  oaths,  and  that  a  i)rosecution  for  j)erjury  coiiUl  as  certainly  \ye 
l)a.'^ed  ujjon  a  false  statement  l>efore  him  iis  upon  a  falst*  statement  made  on  oath  in 
a  court  of  justice.     We  have  therefore  consiileretl  the  evidentHJ. 
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'I'lii'  iiiinoiitv  were  of  the  opinion  that  all  the  testimony  taken  lieforc 
Hoar  should  lA' exdiided. 


uutli  iliilv  ailininiMlertxl  HH  reijuired  by  laws  f^verniriK  coDtestet)  t>]ectiun8.  Huch  a 
(Hiiirsi'  ■>(  ^)riK%<luri>,  whetlier  agreed  to  by  the  ]>artiet<  ur  not,  would  mlaRe  ttio  ttik 
ill);  uf  tiftMiiiiiiy  ill  cnnt«steil  election  ivaea  to  a  farra  nnwortliy  of  a  moiticDt'H  tniii- 
iiiclcratiiiii  in  the  iletenninaljiiii  of  an  election  contest    •    •    * 

We  think  the  acceptaiKW  ami  consideration  of  testimony  so  taken  without  the 
i<aiiction  of  an  outh  woiilil  In-  an  exceedingly  dangerous  precedent  in  contorted  elec- 
tion vswv.  The  temptation  to  perjury,  exaj^ration,  and  evasion  for  partisan  pur- 
Iiow-c,  or  lhn>UKh  more  unwortny  iiiotiveH,  is  already  great  enough  in  such  canes 
without  milling  the  encoiirageinent  of  the  assurance  that  Congress  will  accept  and 
I'linsiiler  lextiniony  taken  by  pcrmns  not  autliorized  to  administer  oaths,  in  the  giv- 
ing of  which  the  witnesses  arcaanired  of  their  absolute  immunity  from  punishment 
frjr  jHTJiiry.  If  the  contestant  and  his  witnesses,  knowine,  as  elated,  that  Mr.  >loar 
uHiiaiioUiry  ]>ub)ic  for  Kings  County,  anil  that  he  had  changed  his  residence  from 
Kiiijp-  County  to  New  Yorit  CVmnty,  were  ignorant  of  the  legal  effect  of  those  facts, 
it  iiiiiy  Ih.'  a  narilKhip  u|ion  him  to  exclude  from  consideration  the  testimony  taken 
■  111  his  iK'halF  U'fore  Mr.  Iloar,  but  it  is  a  misfortune  for  which  he  alone  is  responsi- 
ble, anil  it  is  a  iiiisfortiine  for  which  no  relief  can  be  given,  at  this  time,  without 
launiii);  a  jmblic  injury  infinitely  greater  than  the  private  injury  which  might 
Itien'by  lieavoiilcl. 

Ciinleslant  had  a  remedy  for  his  mistake  in  taking  the  tMtimony  in  question  liefon- 
an  iiriauthorinil  jierson  to  which  he  might  have  resorted  after  iliscwvering  Mr.  Hoar's 

III-  might  have  ajiplied  to  the  Houne  or  to  this  committee  for  leave  to  retake  (he 
testimony  V)efore  an  authorized  person,  and  such  a  request,  if  made  in  reasonable  time 
mill  ill  a|>|>ar(-nt  good  faith, 'would  certainly  have  been  grante<l. 

Ilowpvrr,  .since  much  of  the  report  of  the  majority  wtts  bused  on 
this  tc.-;fimoiiy,  the  minority  diwiissed  it  with  the  re-st.  cAlling  att<in- 
tion.  Iioivevei',  in  oiK'h  case,  to  the  fact  of  its  inadmi.ssibility. 

On  tlic  is.-itn'  of  fact  the  minority  said: 

It  ii'  [11.1  claimed  that  the  evidence  shows  a  sufTicient  nnmlier  of  votes  procured  to 
be  (^iist  for  iiiiilcslei'  by  bril>erv  to  overcome  his  majority  as  shown  by  the  returnn, 
anil  to  show  that  a  majority  of  the  lawful  votes  cast  were  really  cast  for  contcntanl; 
bill  it  ill  claimeil  tliat,  as  a  legal  result  of  ]iroof  that  there  was  in  those  distriets  a  gen- 
eral I'onspiracv  to  bribe  vott^rs  in  the  interest  of  thecont«stee  and  other  nomiiiM's  on 
the  Di'tnm'mtic  ticket,  anil  that,  pursuant  to  that  conspiracy,  some  voters  were  brilx'd 
to  voleforcontestee,  and  did  so  I'ast  their  liallotaasa  result  of  such  brilieryj  the  entire 
vote  of  each  of  ttie  prei'inctM  in  which  such  bribery  ia  shown  to  ha\'e  ejtiBted  at  all 
should  )n:  thrown  out  and  eliminated  from  the  count.  The  result  of  this  rule  applied 
by  the  majority  of  the  committee  to  the  alleged  facts  would  give  to  contestant  a  plu- 
rality of  7fi  votes  in  the  entire  Conm^swional  ilistriet.  We  deny  the  sufficiency  of  the 
evideruH-  to  fU|>|)ort  any  of  these  findings. 

Tho  iTiinority  discussed  the  testimony  in  detail,  showing  its  indetinit« 
iuid  unsiitisfac'tory  nature,  as  well  as  the  evident  low  character  of  most 
of  the  witnef*se.i.  iind  the  .'fuspicioiis  action  of  contestant's  attorney  in 
M'udinfT  miiiiv  of  these  witnesses  to  be  kept  at  his  expense  in  Harlem, 
N.  Y..  iind  N'cw  London.  Conn.,  and  in  supplying  them  with  liquor  in 
his  office. 

If  a  lithe  of  the  money  that  H-ems  to  have  been  expended  in  herding  and  Ixmnliiig 
aiiil  Indging  and  clothing  and  intoxicating  these  witnei^ees  had  been  expended  in  pro- 
curing llic  Kcrvii-es  of  reputable  iiersons  to  watch  the  election  and  the  ci>imt  on  elec- 
tion day  in  Ihopf  districts,  as  seems  to  have  been  done  by  the  Gooil  (iovt 
Club  In  f^iiiiie  of  the  districts,  reliable  testimony  from  credible  « JlnefscH  niig 
Ix-en  |iroduci-il  to  establish  the  truth  respecting  the  matters  in 
misfortune  that  he  has  not  lieen  able  to  produce  testimony  worthy 
it  would  bu  his  misfortune  If  no  witneeees  at  all  could  have  b  ~  ~^ 
testify  111  what  he  believes  to  have  been  the  facta. 
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In  oiM»  olection  distrust  the  minority  found  onouj^h  evidence  to  estal>- 
lisli  ji  prima  fiicio  showin*^  of  brihorv  connnitt^d  hv  three  named  per- 
sons in  the  interest  of  the  Deinoiratic  ticket,  of  whieh  contestec  may^ 
have  reaped  the  advantaji^e.  At  h^ast  oiw  of  these  persons  should  have 
!)(MMi  called  as  a  witness  to  rebut  the  presiuuption  of  fraud,  but  even  if 
this  jM>ll  \ven»  rejected  contestee  would  still  have  a  majority.  In  the 
other  polls  th(»  minority  found  no  testimony  to  supjwrt  the  conclusions 
of  lh(»  committee. 

In  th(»  House,  after  delmte,  the  substitute  resolutions  proposed  by 
th(»  minority  were  lost,  without  division,  and  the  resolutions  proposed 
}>y  the  connnittee  w(4-e  passed  by  a  vote  of  1()2  to  31>.  Mr.  Mitchell 
was  then,  on  June  2,  ISJMJ,  sworn  in. 

[Report  18411,  parts  1  and  2,  first  session  Fifty-fourth  Congress.] 

(21)  Martin  vm.  Ixk^khart.* 

Fvinid;  v^mtufful  rrjvdhm  of^^^frM;  hnlhttn  !n  'inrottfj  htxes,  Maji/rtty 
}u port  fi^r  rofifiu^tani ;  niitior!f.y  r**jHyH  fi>v  ftmtt'Hfft',      (hmttManf  Heait-a. 

Majority  report  by  Mr.  Strode;  minorit}-  reiK)it  bv  Mr.  Ifeiile3'. 
On  the  face  of  the  returns  cont(*stee  had  a  majority'  of  444  votes. 
Contestant  made  charj^(\s  summarized  by  the  committee  sus  follows: 

That  thf  contestant,  CharU's  H.  Martin,  wa«  unlawfully  aoprivwi  of  a  lar^^e  mmi- 
bcr  of  votcH  to  wliifh  In •  was  cntitltHl;  that  tlu^*  votoH  were  fraudulently  rejeftiil 
u]Ktn  tlu'  prrtensf  of  irn»jrularitit's  in  the  registration;  4hat  the  voters  were  not  in 
fault  with  rojranl  t«»  such  irrcjrnliiritics,  hut  that  they  were  comniitteil  by  tlieelei^tion 
otruvrs;  tliat  tlie  vot«»s  of  a  lar>;e  ninulKTof  v( iters  who  would  havevote<l  for  con- 
testant, were  n»j('<*te<l  by  the  jm)!!  holders  on  frivolous  challenges;  that  the  poll  hold- 
ers in  many  votinj^^  nreeinets  jMirjMJsely  phuHMl  votes  i^ast  for  contestant  in  tiie  wrong 
lM»xes  an<l  aflervvanls  r(»jeete<l  them  U'eaust^  they  wenMlej>osite<l  in  the  wrong  1)oxes; 
that  p<>ll  holders  in  many  votinjr  pnM'incts  refuse«l  to  jmt  the  MlotH  of  voters  in  the 
ballot  boxes,  and  that  inanv  votc?rs  who  eould  not  read  ami  who  cast  their  votes  for 
ei»ntestant  were  compelled  to  dejMJsit  their  own  Iwillots  ami  by  mistake  dei>ositt**i 
them  in  tlii*  wronjr  l)oxes,  and  that  they  wen?  rejected  by  the  j>oll  holders,  when 
count iiii:  tlu'  v<»te,  IxM-ause  they  were  found  in  tlu^  wron^  lK)xe8;  that  ballots  for 
contestant  were  rejecte<l  Urausethey  were  not  printt»<l,  the  rtyularly  printe<l  tickets 
of  i'ontestant  bavin«r  ]>een  stolen;  that  lH>xes  were  not  ustKl  in  some  <u  the  pre<Mnct8 
as  re]M)sitories  for  tlu'  balhits,  jls  the  law  ro(iuire<l;  that  the  iMillot  lK)xes  in  some  of 
tin*  precincts  were  not  lalK'led  with  roman  letters,  as  the  law  nHpiirtH.!;  that  ih)11 
holders  in  some  of  the  precincts  purposely  chanjred  the  iWMJitions  of  liallot  Ik»xi»s  so 
iL<  tt)  <li>arranire  them  in  their  onler,  in  order  to  entni])  unlettered  Republit^tins  am! 
Populists  who  desire<l  to  vote  for  c(»ntestant  into  putting  their  tickets  in  the  wnjng 
iMfxt's;  that  at  one  v<»tinjjr  place  the  election  otlicrers  refused  to  count  the  Ixil lots  or 
make  any  returns  (»f  tlu*  election,  where  the  contestant  claims  to  have  receivwl  a 
lar^e  majority  of  the  votes  cast;  that  many  who  were  unlawful  electors  east  their 
ballots  and  thev  were  c<»unte<l  for  contestin*. 

In  one  precinct  7n  vot<n's.  who  testified  that  thej' tendered  ballots 
for  contestant,  wen*  rejected  lx»caiise  of  allejrod  irrejjularities  in  their 
re<(istrati()n  entries.  The  irregularity  in  many  of  the  eases  was  the 
absence  of  any  entry  on  the  rec^ist ration  book  under  the  heading 
"Townshi])  or  county  from  whence  removed,"  though  the  other  entries 
in  rctrjird  to  some  of  them  show(»d  that  they  were  lH)rn  in  the  township 
wluM(*  they  were  reo^istered  and  they  had  lived  there  all  their  lives. 
Others  wcn^  rejected  for  oth(»r  innnaterial  irrei^fularities  in  the  entries 
for  wliieli  the  rej^istering  otlicers  were  responsible.     The  committee 

'  The  title  of  this  casi',  was  printed  by  mistake  at  the  head  of  the  majority  report 
as  ".lames  A.  L<K»khart  ?.s.  Charles  H.Martin,"  tln^  names  of  contestant  and  con- 
testee l)eing  transposed. 
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counted  all  of  these  70  votes.  The  minority  said:  "While  there  may 
be  tjround  of  dispute  as  to  all  of  these,  there  certainly  should  be  none 
aw  to  fS  of  them,  who.  under  the  registration  laws  of  the  State,  were 
clearly  not  entitled  to  vote,"  1  of  them  not  being  registered,  and 
the  irregularities  in  the  other  7  cases  being  such  as  ftie  supreme  couit 
bad  dceliired  fatal. 

In  another  precinct  very  many  votes  were  .rejected  for  similar 
irn'jtularitics,  placed  in  the  registration  l>ook  by  the  deliberate  policy 
of  the  registering  otficcrw  to  write  down  the  answers  given  by  ignorant 
applicants  just  us  they  gave  them,  though  the  facts  stated  were  sufB- 
cicnt  to  enable  the  clerk.s,  of  their  own  knowledge,  to  make  the  entries 
in  correct  form.  There  was  also  intimidation  at  this  precinct,  and 
winie  of  the  other  frauds  deseril>ed  in  the  other  precincts,  affecting  an 
iinascertainubk'  number  of  votes.  The  committee  threw  out  the  pre- 
cinct. The  minority  counted  it,  except  a  few  votes,  claiming  that  the 
irrogidarities  were  the  fault  of  the  voters  and  that  the  intimidation 
consisted  of  groundless  rumors. 

There  were  (l  ballot  boxes  at  each  of  the  polls,  and  each  voter  was 
re<|uii'ed  to  vote  ti  tickets.  The  boxes  were  required  to  be  labeled  in 
plain  roinati  letters,  and  the  vote  was  required  to  "be  put  into  the 
pi-oper  box  or  lio.ves  by  said  voter,  or  by  the  judges  at  the  request  of  the 
voter."  A  grout  many  "Fusionist"  (Republican  and  Populist)  votes, 
but  no  I)i'moci"atic  ones,  were  found  in  the  wrong  boxes.  The  Kepuh- 
li(iin  or  Populist  poll  holders,  where  any  were  appointed,  were  put  in 
charge  of  Uie  "constable's  box"  (there  being  only  one  candidate  for 
constable),  and  the  other  election  officers  in  cnarge  of  the  other  lioxcs 
icfused  to  deiK>sit  Itallots  for  voters  or  were  alleged  to  have  deposited 
them  in  the  wrong  .boxes.  The  committee  counted  the  votes,  where 
tb<'rc  was  proof  of  them,  or  threw  out  the  whole  poll  where  the  fi-aud 
was  ,such  tis  to  vitiate  the  returns  and  the  true  vote  was  not  otherwise 
ascertainable.  The  minority  hold  that  votes  found  in  wrong  lioxes 
should  not  l)e  counted,  arguing  that  otherwise  it  would  be  iHtssiblo  for 
a  voter  to  cast  6  votcj<  for  one  candidate  for  one  office  by  placing  a 
vote  foi'  him  in  each  box,  and  asserting  that  this  wajj,  in  fact,  done  in 
one  |>ri'i-inct, 

III  oni-  precinct  all  the  printed  tickets  for  contestant  had  bcon  stolon 
and  written  Imllots  were  used.  The  committee  unanimously  counted 
those. 

In  another  case  the  tally  sheet  was  kept  by  an  unsworn  outsider 
and  was  the  only  count  of  the  vote  made.  The  tally  keeper  did  not 
testify,  and  two  witnesses  swore  that  they  wat*hed  the  tally  and  that  it 
was  Hi  votes  more  than  the  returns  showed.  The  majority  counted 
and  the  minority  did  not  count  these  votes. 

Ill  another  precinct  a  large  number  of  tickets  were  tendered  to  the 
indgos,  who  refused  to  deposit  them  in  the  boxes  unless  they  were 
handed  in  1  at  a  time.  The  voters  refused  to  separate  their  tickets, 
and  pitu-ed  them  on  the  table  and  left.  There  wereother  wi-oiigs  which 
made  it  iin[K)ssible  for  the  correct  vote  of  the  precinct  to  be  deter- 
mined, and  the  committee  threw  it  out.  'i'ho  in!1l(|||fc hold  that  the 
voters  should  have  complied  with  the  ngf^ni'  ■   i|ii.-.|  lo 

sopamte  their  liallots  and  hand  thorn  in  1  jtf^^ 

In  iinothor  district  the  flection  offlc^ry  _'>"'*.'• 

alleging  threats  nnd  violent  actiun^ 
to  force  them  to  leave  the  building  wh« 
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to  iiniUe  the  count.  The  committee  reported  the  facts,  but  made  no 
count  of  the  votc\s. 

lender  the  findings  of  the  majority  contestant  had  a  majority  of 
880  votes,  and  they  recommendecf  resolutions  declaring  him  elected, 

Under  the  tindin^^  of  the  minority  contestee  still  had  a  majority 
of  2r)(>  votes,  and  they  recommended  a  resolution  declarinjr  him  elected. 

The  case  was  fully* debated  in  the  House.  The  resolution  presented 
]>y  the  minority  was  lost  by  a  vote  of  67  to  156.  A  motion  to  reeoni- 
mit  was  lost  l)v  a  vote  of  51  to  149.  The  resolutions  recommended 
!)y  the  connnittee  were  then  paased  by  a  vote  (on  division)  of  113  to 
5,  and,  on  June  5,  1890,  Mr.  Martin  was  sworn  in. 

[Re[)ort  2(X)2,  parts  1  and  2,  first  session  Fifty-fouith  Congress.] 

(22)  i^ENOIT    /'^.   IV)ATNER. 

(SBCONI)   CASK.) 

FiunuJ^  rioIcnrt\  aud  ndhnidation,    Itepvrt  fiN'  conte^t(*\  tr/tv  twfained 

flh'  srtlf. 

Report  l)y  Mr.  Johnson. 

As  th(»  result  of  a  contest  })etween  the  same  parties  the  seat  from  this 
district  had  been  declared  vacant  at  the  previous  session  (see  first  cuse 
of  Henoit  vh,  Boatner,  above)  and  a  s|>ecial  election  had  l)een  called  to 
fill  the  vacancy.  At  this  election  Boatner  was  returned  as  elected  by 
a  majority  of  4,5(58.  iienoit  contested,  charging  wholesale  frauds, 
vioh^nce,  and  intimidation,  of  the  same  <*>haracter  as  at  the  previous 
election.  The  committee  found  that  the  charges  were  sustained  to  a 
large  extent,  ])ut  not  enough  to  overcome  the  returned  majority  of 
contestee  or  to  make  the  whole  election  invalid. 

The  committee  called  attention  to  the  fact  that  contestant  carried 
the  "  white"'  or  hill  parishes,  and  that  contestee,  the  Democratic  can- 
didate, ol)tuined  his  great<\st  majorities  in  the  river  parishes,  Where 
the  colored  voters  w(*re  ovcrwh(»lmlngh^  in  the  majority.  In  geneml 
the  returns  showed  that  contesUmt's  strength  was  greatest  in  the  white 
neighborhoods  and  contestee\s  was  greatest  in  black  neighborhoods. 
The  election  in  the  former  neighborhoods  was  usually  fair;  in  the  lat- 
ter fraud  and  intimidation  were  generally  chaT'i^ed. 

(ioing  over  the  testimony  by  polls  and  parishes,  the  committee  found 
that  the  vote  of  one  parish  should  be  changed  from  758  to  t>4  for  con- 
testee, and  tliat  the  vote  of  two  parishes  should  be  rejected.  This, 
however,  would  still  leave  a  majority  of  802  for  contestee. 

WliiU?  the  eviilence  establi.slieHtlie  fact  that  flafjrant  frauclH  wen»  i>erpetrated  in  all 
of  Toiisiu^  rarijrli,  and  in  a  ix)rtion  of  Catahoula  Tarish,  and  that  iutimidation  pre- 
vailiMl  j^onerally  throughout  the  parish  of  Ouacliita,  still  the  committee  do  not  fiH.*l 
justirtcd  in  rec<nnnjcndin^  that  the  election  Ix^hoM  void  an<l  t  he  seat  declared  vacant, 
lor  tlu^  reason  that  the^tJ  three  parishe^^  constitutes  <>nly  one-lifth  of  the  total  ]>ariHiie?^ 
of  the  district,  and  their  entire  rejecte<i  vote  does  not  amount  to  one-third  of  the  vote 
cast  therein  at  the  election. 

The  c»>mniittee  an^  n<>tsure  that  the  fnui<l  and  intimidation  wen*  so  extensive  an<l 
jreneral  throughout  the  district  as  to  render  it  certain  that  there  wa«  not  a  free  and 
fair  ex])ression  by  the  ^'reat  body  of  the  electors,  however  8tn)ngly  they  may  susiHH't 
this  to  have  b('en  the  case. 

Resolutions  declaring  contestee  elected  were  therefore  recommended. 
On  the  general  question  of  intimidation  th(^  committ<»e  said: 

In  puKsin^  upon  this  question  <»f  intimidation  the  committee  have  had  in  mind  cer- 
tain propositions  whicli  seemtnl  to  them  to  be  sound,  and  in  tlie  light  of  which  they 
have  reach(Ml  the  conclasion  alx>ve  announce<l. 
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TS.  That  which  would  have  no  effect  whatever  upon  one  class  might,  neverthe- 
ii't*-,  I'xert  Hii  irreaJHtible  influence  upon  another  class. 

!t  is  tlif  refore  Iielieved  that  in  deteruiining  whether  or  not  intimidation  exists  in 
any  vufe,  <Iue  r^anl  should  always  be  had  to  the  mental  and  physical  organization 
of  the  narticular  electors  upon  whom  the  wrong  ia  charged  to  have  been  inflicted, 
their  relation  t<i  the  allt^ed  wrongdoerf,  their  condition  of  dependence  or  independ- 
ence, and,  indeed,  to  tlieir  whole  eavironnient  as  well  as  to  the  character  and  dis- 
[ioHitiunoftliewrong<loerH  themselves.  Norisit,  in  the  opinionofthecommittee,  either 
u  l<^cal  or  Bjuflt  doctrine  that  the  oppres§ive  acts  which  will  avoid  an  election  must 
iifitwiarily  lie  o(  sitch  a  character  as  t^)  overpower  the  will  of  voters  of  reasonable 
<-i>urage  ainl  intelligence.  Such  a  principle  as  tnis  would,  in  its  practical  operations, 
recult  in  the  disfranchiHement  of  the  weak  and  the  ignorant  electors,  who  should 
ever  lie  the  object  of  the  law's  solicitude,  and  in  the  arrogation  of  political  power 
into  the  hands  of  the  elet^ors  who  are  strong  and  well  informed. 

It  ii;  evident,  too,  that  physical  violence  against  the  person  of  the  elector  is  nottbe 
pole  criterioTi  liy  which  the  existence  or  nonexisl«nce  of  intimidation  is  to  be  deter- 
niine'l,  since  someelei'ttirs  might  be  beaten  without  being  ntall  terrorized,  while  other 
cUtct'irs  might  1>e  pnt  in  great  fear  without  the  strikit^of  a  single  blow.  Nor  do  the 
iiimmitlct? Tielieve  that  in  passing  upon  the  question  as  to  whetlier  intimidation  pre- 
vaili?il  the  examination  shoald  be  limited  to  the  unlawful  actscommitted  against  the 
viitf  rs  at  the  very  time  of  the  election  in  contest.  It  is  often  the  case  that  preceding 
occnrrenceH,  although  somewhat  remote  in  point  of  time,  give  great  significance  and 
iiiomentuiu  to  recent  acts  of  oppression  and  thus  become  very  proper  subjects  for 
examination  an<l  consideration. 

On  Jaiiimry  14,  1897,  the  Clerk  of  the  House  addressed  a  letter  to 
tbe  Speaker  calling  attention  to  the  fact  that  the  usual  couri>e  of  tiling 
briefs,  etc..  under  the  general  liiw  would  carry  the  preliminary  stages 
of  this  tjise  beyond  the  date  of  adjournment.  The  case  was  there- 
fore referred  to  the  committee  at  once,  and  on  January  15  a  resolu- 
tion was  passed  instructing  the  committee  to  go  on  with  the  case. 
The  report  of  tlie  committee  was  made  on  Feoruary  5,  iVIr.  Bailey 
stating  in  the  House  that  he  agreed  to  the  conclusions,  but  that  be 
might  wish  to  put  in  a  minority  report.  No  such  report  appears, 
however,  to  have  been  tiled. 

On  February  15, 1897,  the  resolutions  recommended  were  passed  by 
the  House  without  division. 

[Itcport  yS08,  second  session  Fifty-foui^  Congress.] 

(23)  Beattie  ?w.  Price. 

Frnuil,  xiiiU'Wt;  and  intiniidatitm.  Majority  repeat  for  ctmlifKti-i:; 
iiiiiK/riti/  r-'ivirl  t"  liiclfirn  Keat  iHicant.     Gmtestee  retained  t/m  Ki:at. 

Miijority  report  by  Mr.  Tayler;  minority  import  by  Mr.  .lohnson. 

('(nitpstco  was  returned  as  elected  by  u  majority  of  5,766.  Contest- 
ant ehiirgod  fraud,  violence,  and  intimidation,  which  resulted  in  a 
practical  disfninehisement  of  the  colored  voters  of  the  district,  who 
were  .'-aid  to  be  adherents  of  contestant.  The  committe  found  that  the 
colored  voters  were  not,  in  general,  supporters  of  contestant,  and  that 
the  fniud  and  intimidation  shown  were  not  sufficient  to  overcome  the 
returned  majority  of  contestee  or  to  invalidate  the  election. 

Contestant  was  the  nominee  of  a  convention  of  white  men,  mostly 
former  Democrats,  calling  themselves  "New  Republicani^ 
took  to  organize  ii  white  Republican  pirty  in  Louisiana. 
of  tlir  ni'w  |)arty  on  the  race  question  was  thus^""^"*  """ 
of  the  c-onvention: 


Tliiit  «c  hiid  ijone, into  this  for  the  purpiixc  of  01, 
liarlj  in  Hie  State  of  Ijoulsjana;  that  we  proiioatd 
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op/aiiixiHl  hIiuiiM  1h>  (Iniiiin.ittNl  by  white  inoii:  that  thi^  ])arty  would  be controlKil 
l>y  wlntr  iiMMi,  and  that,  whilo  \vv  did  not  ivje<*t  the  vote*  ot  any  Amerii^an  citisen, 
Whiti>  or  hhu'k,  tlu*  nt^^ro  must  rtM*4>>;iiizo  that  tlu*  white  men  would  dominate  and 
timtrol.  and  that  lir  cnuld  f(»lli)w  and  wo  would  Kwl. 

Coinincntin^  on  this  sitimtion,  tho  roiiiniittoe  repK)rt  used  the  fol 

In  virw  «»f  tlu»si'  fart.**,  it  is  ditlicult  to  nnderntand  how  any  conniderable  numlierof 
Hu<li  votrrs  wrn*  disfranrhiH4Ml.  It  it*  ini-omvivahle  that  any  c*ont*idcrab1e  number  of 
Hurh  votfiv  could  havt'  anv  deniro  to  vott;  for  the  eontoHtant.  It  m  quite  true  that  he 
ran  on  tlir  Keimhlican  tii'ket  and  that  tlu;  negro's  loyalty  to  the  Republican  ticket  \» 
}H'y<»nd  <|u<*Hti<in;  hut  whatever  incaiuicity  may  l»e  rliarptMl  against  the  nepro  of  Lou- 
isiana, however  ho  may  inrllne  to  follow  tlu>  Kepu hi imn  banner  wherever  it  leads, 
he  has  nnt  yet  fallen  to  that  depth  (»f  pusilanitnous  i^noranee  and  Btupidity  where  he 
will  vniuntarily  indorse  a  i)arty  wliose  battle  <Ty  is  white  HUi)rt*niarv,  however  meri- 
toriiHis  may  U'  the  other  prineipit's  to  whieh  it  atlheret*.  Tiie  pieilicate  of  the  ct>n- 
testant's  elaim  is  th»»  suj)pressij>n  of  the  nejrro  vote;  but  the  nc^jjro  vote  in  the  cam- 
paiL'n  nf  1S1>4  was  not  his,  and  bv  no  stret<*h  of  inia^ination  ean  l)e  eonmved  t«>  have 
lH'«'n  his.  The  n«';rromi;rht  |M)SHlblv  supi>ort  tlie  R**publieantieket  and  a  Kepub1i<an 
]»lattorm  in  whieh  the  <|Uestion  of  tbe  ne;jro*s  eivil  and  political  rights  were  rrdegate*! 
to  the  luiek^rround,  )»ut  we  submit  that  it  is  imiM>ssil>le  that  he  (X>uld  mip[M)rt  a  K(- 
I»ubliean  tieket  standing  (»n  a  ])latform  which  aihrmatively  declared,  in  the  lan^iag^^ 
of  th<;  chairman  of  the  eommitti^'  of  that  kind  of  a  Republican  party,  uh  follows: 
[(^uotinir  the  statement  alxjve.] 

On  tbo  (luestioii  of  fniud  and  intimidation*  the  o-omniittee  repeated 
the  st:it(Mnont  of  the  hi>v  (|Hoti»d  in  the  case  of  Lkinoit  vm,  Boatnor,  as) 

follows: 

If  fraud,  violence,  and  intimidation  have  been  po  extensive  and  general  as  to  ren- 
der it  certain  that  there  wart  no  fnn*  an«l  fair  expn*ssion  by  thegreatbiKly  of  theelei*- 
tors.  then  the  el(>(rtiou  must  b<;  set  aside,  notwitliHUuKlingthe  fact  that  in  some  of  the 
pn'cincta  and  parishes  there  was  a  |»i»act;able  and  fair  election. 

The  (»vid(»n(e  was  not  suflirimt  to  brinjif  thiy  case  under  the  rule. 

There  is  iiothinjr  in  this  ("ase  to  justify  the  claim  that  there  wa«  **no  irvn.t  and  fair 
expressiitn  l»v  tin*  jrreat  IhmIv  of  the  I'lectors." 

S(»  far  as  the  testimony  shows,  there  was  a  "j)eaceablo  and  fair  election"  in  not 
only  "si»me  «)f  th«'  i»recincts  and  jiarishes,''  but   in  most  of  them. 

Tlii-n^are  !<><>  p(»llin«;  places  in  the  district,  and  as  to  more  than  three-fourths  of 
tln-ni  then*  is  not  a  syilai)le  of  tt'stimony  showing  fmud,  violence,  or  intimidation. 

1'hero  wjis  viohMici^  in  soin*'  ])arts  of  the  district,  and  two  murders 
were  eonimitted  just  Ix^fore  thi^  4^K»ction,  one  at  Ica.st  of  whieh  appeared 
to  have  l>een  political.  But  the  number  of  votes  affected  was  m  an^- 
c:is(*  to(»  small  to  all'eet  the  result. 

Messrs.  Jolinson,  Lonof,  and  Strode  signed  a  minority  report,  hold- 
inir  that  the  (deetion  shoidd  be  deidared  void.     Thev  said: 

We  arc  unable  tu  a^rec  with  the  committee  in  their  view  of  this  case. 

The  rcadinir  of  the  report  naturally  leaves  thr  impreasion  that  the  white  Republi- 
cans nf  the  disirij't  si»urned  the  cnlored  voters  with  contem]>t  and  made  no  effort 
whate\crt«)  si'cure  their  votes,  and  that  this  conduct  wiis  resented  by  the  colore<l 
Voters  so  stron^'ly  that  they  liad  no  desirt*  to  vote  for  Beattie,  and,  for  this  reason, 
did  nut  do  sf>. 

We  have  read  the  evi<lenco  with  preat  care,  and  we  deny  that  it  warrants  an^'snch 
conclusion.  rp«»n  the  contrary,  it  shows  clearly  that,  while  there  was  manifc»8te<l 
by  the  white  liepublicans  a  «letermin«Ml  disposition  to  lead  in  the  i^nvasH,  and  to 
esta]»lish  a  new  Republican  organization  c<)mmitt<Ml  to  the  doctrine  of  white  suprem- 
acy anil  a  protective  tariff,  yet,  with  rare  exceptions,  they  R^cojrnized  the  ri^ht  of 
the  tnlnred  electors  to  vote,  and  made  earnest  eflorts  in  many  partij  of  the  district 
to  stM'ure  tlu^ir  suffratres. 

The  evidence  shows,  too.  In^vond  tpiestion  that  the  colore<l  ekKJtors  were  very 
«r<'ncrally  <lesiri»us  of  votin;r  l''»r  l>eattie. 

We  ]»articu.larly  dissent  from  the  statement  made  in  the  rejwrt  of  the  committee 
that  "There  is  nothin«r  in  this  case  to  justify  tin*  claim  that  there  was  no  free  and 
fair  expression  by  the  jrreat  lM><ly  of  the  eknttors.     So  far  as  the  testimony  shows, 
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thctv  wa»  A  [icacKflhle  an<l  fair  elevtimi  in  iiot  only  oouie  of  the  prei-ini^ls  and  par- 
iahcM,  but  ill  muFit  (if  thi^iii." 

With  ull  ilefiTi-iu'e  to  thif  committee,  we  itiMst  that  thiH  declaration  is  incorrect. 

Ill  uiir  opinion  the  record  (linclo^es  widespread  intimidation  of  the  eoloreil  voters 
by  tlie  sujipiirtera  «(  I'ricf — intimidation  practiced  in  a  majority  of  the  imrishea  of 
tile  diftriil — tlie  effect  of  which  was  to  deter  great  numbers  of  them  from  attending 
the  elecliun  and  caslin);  their  Itallot^  for  Beattie. 

For  instance,  the  killin);  of  Tally  Whitehurst,  a  prominent  colored  Renuhlican, 
and  11  Hiipjuirter  of  Bealtie,  who  resided  in  tlie  parish  of  Ijifourche,  is  clearly  Hhowii 
liy  the  evidence  to  have  l)eeii  a  cold-lilooded  and  premeditated  mnrder,  perpetrated 
]iy  »»m:  of  the  white  friends  and  supporterH  of  Price,  a  few  days  before  the  election, 
«iiely  for  i>.ilitical  pQrp<ise!i,  and  to  intimidate  the  colored  voters. 

It  nj'jK'ara  that  thiii  murder  had  the  desired  effect,  not  only  in  Idfourche,  but  also 
in  Olio  or  two  of  the  adjoining  parishes. 

We  coni^nr  in  the  opinion  of  the  <K>mmittee  that  Beattie  is  not  entitled  to  be  seated, 
Imt  diF>a)cree  with  their  concluuion  that  Price  is  entitled  to  the  seat 

We  are  convinced  that  fraud  and  intimidation  prevailed  so  extensively  and  gen- 
erally throughout  the  c!intrict  afl  to  prevent  a  free  and  fair  expression  by  the  great 
IkbIv  of  tlie  ele<'toi>",  and  we  believe,  therefore,  that  the  election  should  be  decDued 
void  and  the  seat  left  va(»nt. 

There  was  no  (lebato  in  tho  Hoiiso,  and  the  resohitions  presented  by 
thii  innjority  wei-c  pu-s^ed  without  diviuioii. 
I  RciKirt  asl:i,  sficond  ^ejiuion  Fifty-fourth  Congress.] 

(ai)    DaVIH  V9.    Cin,BER80.V. 

i'mn'  iiImtuhnKil.      Ooti/tJ<(ie  rwijiriiii'd  iii  «riat. 

Report  l.y  Mr.  MiCall. 

Contestant  served  notice  of  contest,  hut  appears  to  have  taken  no 
further  Kteps.  The  committee  recommended  resolutions  declaring  oon- 
testee  elected,  which,  on  January  30,  18'J6,  pa^i^ed  the  House  without 
division. 

[Report  IMu,  first  ses.ii<m  Fifty-fourth  Congress.] 

(■^5)    RoSENTItAI,  r/(.    CkOWI.EY. 

J>ihiyil  II ml  ifiviinliti-  fifturnis.  Report  fur  rimte»tee.  Cimti'iUe 
r.  to  :„.>i  (/..■><.  „t. 

Ri'ports  liy  Mr.  Jenkins. 

On  the  fiu'c  of  the  returns  a*i  canvassed  contestee  had  a  majority  of 
l.:iiW.  The  county  ciuivas.«ers  in  one  county  did  not  canvass  cerhtiii 
returns,  which  contestant  claimed  should  be  counted,  and  in  another 
county  «uivusse<l  returns  which  contestant  claimed  should  not  have 
iK-cn  counted.  Counting  tho  returns  in  question  from  the  former 
county  and  excluding  those  of  the  latter  would  give  contestant  a  major- 
ity of  l:i",  liut  the  c(mimittee  reported  that  part  of  the  rejected  pre- 
cincts in  the  one  <-ounty  were  excluded  on  the  same  erouna  as  that  on 
which  i-onlestsint  now  asked  that  the  precincts  from  tiie  second  county 
should  lie  excluded— that  the  returns  were  not  tiled  with  the  county 
cotnmissioneis  within  the  legal  time.  Contestee  would  he  elected  if 
tht!  lull'  were  applied  cither  way  to  both  counties  alike,  and  the  com- 
mittee thcivfore  recommended  resolutions  declarinjr  him  elected. 

Contestant  Inul  not  includeii  -.ill  tlie  prcciiicts  iiskfil  tn  bo  considered 
in  his  notice- of  contest,  and  applii'd  for  IdU^^kttund  Ibe  iKiticc  .so  a.-4 
to  cover  them,  but  as  tho  (-oiiiniitte^^^|fl^^^|^liill  the  evidence 
»s  notice  had  covered  it,  anM^^^^^^^^^Btest^uit 's  case  not 

made  reported  iid  \' e raaH^^^^^^^^^^^^^Md,     ^tf^^^ 
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The  rcHolutions  i-oconimeiided  wore  jMssoil  }>y  the  House  on  January 
31,  180H,  without  division. 

[Rei>ort^  177  and  ll»7,  first  session  Fifty-fourth  C-ougress.] 

(26)  Moorman  /•/<.  Latimer. 

Rejecftd  roft'^.     Rejxtrt  for  conte^fet\      Contested'  retnined  fite  Ht*at. 

Report  l)v  Mr.  Bell. 

In  th(^  wFiole  district  eont<?4?tee  received,  according  to  the  returns, 
5,778  votes,  contestant  1»85,  and  another  candidate  342 — a  plurality  for 
contestei*  of  4,7l>3  votes.  Contestant  claimed  that  all  the  ballots  of 
*  contestee  were  invalid,  and  also  that  from  t>,00()  to  7.CM)0  Republican 
voters  were  n^fused  th(»  right  to  vote  l)e«iuse  they  did  not  have  regis- 
tration c(»rtiticates,  as  was  recjuired  by  the  laws  of  South  C^arolina, 
which  laws,  he  contended,  were  unconstitutional,  bec»ause  in  conflict 
with  the  Constitution  of  the  Tnited  Stiites  and  of  South  Carolina.  He 
claimed  also  that  a  numlw^r  of  properly  registered  voters  were  refused 
the  right  to  vote  by  th(»  election  officers  on  various  pretexts. 

All  the  ])allots  vot(»d  for  contestee  were  printed  *' Representative  in 
Congress,  Third  district,  A.  C.  Latimer,"  and  contestjint  claimed  that 
they  were  deticient  in  that  they  did  not  specify  that  they  were  voted 
for  a  candidate  for  the  Third  district  of  the  trJtate  of  South  Carolina 
nor  for  a  Representat i ve  to  the  Fifty-fourth  Congress.  The  committee, 
n^ferring  to  the  case  of  Blair  m,  Barrett,  in  which  a  billot  headed  '*  For 
Congress,  Francis  P.  Blair."  had  been  held  to  be  sufficient,  expressed 
the  opinion  that  the  balh^ts  in  this  case  were  clearly  sufficient  and  bad 
been  pro])erly  (rounted  for  crontestee. 

Adopting  the  most  favomble  construction  on  all  the  other  issues,  the 
evidenc(»  of  cont(»stant  still  failed  to  overcome  the  returned  majority  of 
conteste(\  Supposing  that  the  registration  law  were  unconstitutional, 
that  all  the  persons  rej(H*ted  had  a  right  to  voti»,  and  that  they  would 
all  havt*  voted  for  contestant,  the  number  was  still  215  short  of  the 
returned  majority  of  contestee.  Even  these  figures  would  require  the 
support  of  cont(*stant\s  claims  at  several  precincts  where  the  evidence 
was  wliolly  InsiifKcient  to  est^iblish  anything.  The  committee  there- 
fore recommended  n^soUitions  declaring  contestee  elected,  which,  on 
April  IT),  IstM),  Aven»  i)assed  }>y  the  House  without  division. 

[Report  ()2G,  first  session  Fifty-fourth  Congress.] 

(27)  Johnston   vs.  Stokks. 

li*  ji  ('f<(/rnf<s.  Miijnrltj/rrporf/orcontrxffc;  vrporf  hf/  Mr,  Mr(\iJI 
to  i/tchire  stof  roronf;  nunorff}/  n jxprt  for  confrsUuit.  Scot  d<Tliiv*(l 
vaca/if, 

Majority  report  by  Mr.  Jenkins;  second  report  by  Mr.  McCall; 
minority  rci)ort  by  Mr.  Overstreet. 

On  the  face  of  tlie  returns  as  cajivassed  contestee  had  a  plurality  of 
4,702  votes.  Counting  some  returns  not  canvassed  and  correcting 
oth(»r  minor  errors,  this  phinility  would  ])e  ri'duced,  accoixiing  to  the 
majority  rei)ort,  to  4,204.  or,  according  to  the  minority  report,  to  4,275. 
The  case*  turned  on  a  lart^c  numiu^'  of  rejected  votes  refused  }>v  the 
oflicers  of  election  chicHy  on  the  ground  of  nonregistration.  It  was 
claimed  that  there  was  (evidence  showing  by  name  7,336  of  these  votes. 
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iiiui'li  more  than  piioiigli  to  ovei-coinc  the  rotunipd  plurality  of  con- 
tisti'f.  Five  iiicnibpi-s  of  the  oommittee  held  that,  uiiaer  the  evidence, 
(■oiiti'.--fee  was  elected;  Mr.  McCall  held  that  neither  party  was  elected, 
ami  .Mcssi-s.  Overstreet,  Walker,  and  Thomas  held  that  contestant  waa 
eh'cted.     The  Housse  agreed  with  Mr,  McCall. 

('iiiitcstarit  claimed  that  the  election  law  of  South  Carolina  waa  uneon- 
stiliitional.  l>einy  in  violation  l)Oth  of  the  Constitution  of  the  United 
States  and  of  the  State  of  South  Carolina.  The  minority  quoted 
authorities  on  this  point.     The  majority  simply  said: 


'tfi  that  Ihe  retiiHtration  law  of  South  Carolina,  under  whii-h  thie 
(.■k'i;tii<nu'a.shi'kl,  ih  iinmnxtitutiiinal,  lieingin  violation  of  the  t^nstitutiou  of  tbatt!tat« 
ami  of  the  Coiwtitution  of  the  L'nilwi  States. 

The  I'ciiiiuiittee  do  not  UKree  with  the  contestant  ax  to  the  latter  daim,  anil  while 
tlii'D!  is  a  difference  of  opinion  as  to  the  extent  of  itM  uni^onetitutiunality,  the  min- 
niilti'«j  ORrei!  that  a  i»art  cif  the  law  is  uneonMtitutional,  l>ein(r  in  violation  of  the  con- 
Mitutionof  thuKtateot  South  Carolina.  But  the  comnii1t«t!  Und  that  the  electiun 
wu!>hel<l  thruu);hout  the  Stah*  on  thebatfieofHuch  registration,  the  electors  acquiest'ed 
hi  aii<l  (■ontoriin.1.1  to  the  law,  and  the  committee,  being  unahle  lo  find  from  the  evi- 
ih-iii'L-  that  ttlectorH  Hiiffic'ieiit  in  number  to  change  the  retrnlt  were  prevented  froiu 
Voting  by  rtii.-mii  of  the  regirtralion  law,  hold  the  eleetion  valid. 

The  lirief  lejKirt  of  Mr.  McCall  diseiis^ing  this  point,  and  also  the 
issue  of  fact  from  the  point  of  view  finally  adopted  by  the  lIou.se  is, 
ill  full,  iis  follows: 

I  I'oiii'iir  in  tlieeonnhiflionof  the  majority  of  the  ct>mniitt««  thai  thei:on1e»<taiit  wa^ 
not  clei'tcil.  The  testimony,  in  my  oniiiion,  does  not  show  Hueh  a  tender  of  voteson 
the  |«irt  of  the  excludeil  voteni,  such  aa  the  authorities  re(|uire,  tu  will  jur4ify  the 
i-onntintiof  QHuHident  nuni1)erof  them  to  overcome  theadverne  plurality.  -But  while 
the  tei'timoiiv  is  not  Kiiftieient  for  such  a)>ur)ioHe,  it  doeHfhow  a  wholesale  exclusion 
of  vi>terM  anif  an  imfair  application  of  the  registration  law. 

Thi^  law  only  pnivjiieri  one  re)cistiatioii  place  in  each  county,  and  only  one  day  for 
n-^'ifti-atioii  e«(-h  month  from  December  Co  June,  inclusive.  Although  the  c  nstitu 
tion  provides  that  a  male  ]ier»in  otherwise. ([ualified  ehall  have  the  right  to  xde^ho 
has  n-r^ideil  in  the  jirui'inct  sixty  <lays  before  the  election,  the  registration  Iiih  in 
fai-l,  denieil  him  nyistration,  and,  cons(>quently,  the  ri^ht  to  vote  unle^  lit.  had 
residi-'l  in  the  jirecinct  on  the  Ist  day  of  July  preceding  the  election.  Thn  pniM 
Hon  is  i'li>ariy  rcpuguunl  to  the  constitution  of  iiiouth  Carolina,  which  mi  lir  the 
preleiisi'  of  retnilatini;  suSraKc,  iiiiiHiseMa  new  ijualificatiun  upon  it  anil  h  thin  fire 
uiH'onj'titutional.  I  may  aibl  that  the  chief  iuatice  of  S<Hith  Carolina  an  I  the  jii  ige 
of  the  I'liitiil  Stiitt>H  I'ourt  for  that  circuit  each  rendereil  an  opinion  that  the  1  iw  khb 
miiiiiiclitntional.  and  althoiifrh  their  associates  held  in  each  of  the  cases  ]  rcM  nted 
thai  the  i-ourl  did  not  have  juriscliction,  that  fact  does  not  detract  from  the  weight 
of  the  opinions. 

The  testimony  slions  that  many  voters,  snuie  of  them  coming  30  or  40  milex, 
iijiIHiinil  n'gnkirly  at  the  places  of  registration  from  niontii  to  month  and  ^erc 
deiiii-il  ri'i-istration  by  nieflns  of  a  systematic  ulwlmctiiin.  It  shows  hirlhcr  that 
tiiiuiv  ihoiistinil  men  who  had  tlie  eonstitntional  ijualiflcation,  but  wen.  not  regis- 
tcrtil,  aiiil  who  thcrefiin'  hail  the  right  to  vote  if  the  reti^stration  laws  wen  unionsti 
tiitiiiinil.  expri'sscil  their  draire  tu  vote  by  going  lo  Ihe  polls.  Doubtless  niany 
tliciiiKuii<!^  iiiont  unnyistered  voten*  reniaine<l  at  home  who  would  tia\e  come  had 
iliei  mil  ku'iun  that  a  nile  nviuiring  rufj^stration  certificates  was  in  font,  and  that 
they  «Miild  U M-xcluilei)  if  they  iiaiue. 

"  If  iIk-  oitiivrs  iH>ndui'tiiiki  an  elet^ion  adopt  and  enforce  an  erroneous  rule  as  to 
the  i|ii;ili(ir;iti"U  of  Voters  which  prevents  Certain  legal  voters  who  offer  to  vote  from 
tiiviiLi:  ill  thi'ir  voles.  an<l  Is-itig  made  known  prevents  other  legal  voters  similarly 

siliiulcil  fni fferiiig  to  v<ile,  the  elci'tion  may  be  set  aside,  es|>ei'iHlly  if  it  aiits'ar 

that  such  voles  if  offeri'd  and  rci'Cived  would  have  chaiiB^^orrundcred  liniiliifnl, 
the  ri'sult.    After  a  dt-cision  lia><  l>een  maile  by  the  electiq|y|||mH||||g|ui}{  the  ri^ht 
o(  II  class  of  voters  to  vote  and  that  <lecision  becom 
every  voter  Is'longhifctosuch  class  should  offer  h 

Brigh 
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Tlio  colortHl  race  is  enorinoiisly  in  the  majority  in  this  district,  and  it  appears  that 
as  a  rule  tlie  voters  of  that  niee  in  that  distriet  were  Republicans..  Believing  tliat 
the  registration  huv  of  Sontli  Carolina  was  nn(>onstitutional,  I  am  constrained  to  find 
from  the  evidence  in  this  cjise  that  if  said  law  had  not  been  applitnl  at  all,  or  even 
fairly  a])j)lied,  the  result  would  prolably  have  l)een  different,  and  1  am  therefore  not 
able  to  i^iw  my  a»*sent  to  the  eonelusions  of  the  majority  of  my  colleagues  that  the 
eontestee  was  <*leettMl. 

Tbc  minority  ivferr(»d  to  the  case  of  Miller  vh.  Elliott  in  the  Fifty- 
rirst  C^onj^ress,  in  which  this  law  was  declared  unconstitutional,  and 
also  to  the  cases  of  Mills  rs.  (jreen  (f)7  Federal  Reporter,  818),  and  of 
Butler  vs,  Ellerbe  and  Bates  (22  S.  E.  lieports,  425,  437).  mentioned 
by  Mr.  McCall  above*,  cfuotin^  from  the  opinion  in  the  former  cane. 

All  th(*  committee  a<i:re(»d  that  lawful  votes,  lawfully  tendered  and 
unlawfulh-  refused,  should  b(»  counted  on  sufficient  proof  beinj^  made. 
The  majority  said: 

It  hiis  Imh'u  held  that  lawful  voti»s  tendered  but  not  receive*!  can  not  oe  made 
available  hv  either  paitv.  (State  ex  rv\.  SiH'nce,  13  Ala.,  805;  WehHterr*.  BymeR, 
;W  (^al.,  273;  Hart  /.s-.  HaVvey,  19  How.  l»r.,  245;  Neweuni  r;».  Kirttey,  13  B.  Miinroe, 
Kv.,  515;  J^iddle  an<l  Richard  rx.  Win^,  first  session  Nineteenth  ConjfreaB.) 

^o  doubt  it  is  the  safer  and  better  rule,  when  the  evidence  will  warrant  it,  and  a» 
this  House  has  done  in  many  instances  sin<*e  the  Nineteenth  Congrea*,  to  count. law- 
ful votes,  lawfully  tendered  and  unlawfully  refusiMl,  when  the  number  ifl  Bufiicient  to 
chanjic  tiu»  result  an<l  it  is  known  for  what  candidate  the  elector  intended  to  vote. 
Hut  befon^  the  vote  can  1m*  I'ounted,  it  ouj?ht  to  apjH^ar  by  competent  evidem^e  that 
quali tied  electors,  suHicient  in  numln^r  to  chanjre  the  result,  had  lawfully  tendered 
their  votes  and  were  unlawfully  rej<H't(Ml,  and  for  whom  the  rejecte<l  electors  would 
have  voted  if  they  ha<l  been  ]K*nnitte<l  to  vote. 

But  the  majority  h(»l(l  that  th(^  declarations  of  the  votera  could  not 
he  receivcHi  to  estalilish  these  facts,  and  that  in  most  of  the  eases  in 
the  pi(\s(Mit  contest  (nen  the  dc'chinitions  of  the  voters  as  a  part  of  the 
res  ^estjc  were  not  estul)lish(»d  by  evidence.     They  said: 

If  tlu'  •h'rlaration  of  the  el('(t(»r  who  was  denied  th<^  rij^ht  to  vote  can  not  l>e 
received,  rcriainly  the  headin>rs  of  the  petition  can  not  be  a<iniitted  as  evidence  for 
a  dei*larati<m. 

Nod(Mil>t  a  few  vot<'s  can  l)c  countcnl.  luit  not  enough  to  make  mention  of;  hut 
iudcp<'ndciit  ol  that  there  is  no  cvi<lencc  to  show  declarations  of  electors  Hi*  to  their 
(liialilicatiou>,  intentions,  or  efforts  to  vote. 

It  is  4'leiiieiitary  that  hearsay  evidence  is  not  admissil»le  in  (»le<'tion  caH^s.  Tlie 
same  rules  of  law  apply  in  eh'ction  cases  as  in  all  other  cases,  and  while  the  |>«)wer 
of  tht^  House  is  very  i^reat  in  electi<>n  cases,  yet  its  actions  should  1k.»  jrovenie<i  by 
law  an<l  evidence.     It  is  not  only  just,  but  safe. 

If  the  llnuse,  uninlluenced  l)y  partisan  feeling,  deciile  election  <'at«(»8  acconling  to 
the  estaltlished  principii's  of  law  and  rules  of  evidence,  it  will  come  nearer  doinjr 
exact  and  e<jual  justice;  and  it  will  be  estal>Iishin«r  a  dangerous  prece<lent  to  admit 
what  is  offercjl  in  this  i^ase  to  ini|K'ach  the  title  to  a  seat  in  this  House. 

It  wasai'u'ucd  u]»on  the  part  tti  the  contestant  that  these  lists, (»tc.,  might  Ihj  rtHreivtHi 
as  a  jKirt  of  the  res  ^«'st.r.  It  <*ertainly  is  no  |>art  of  the  res  j;esta',  for  anything  Kai<l 
or  dniie  aftej-  the  vote  was  rejt'ctt'd  and  tluM'lector  had  gone  away  from  the  polls 
would  ha\e  no  ennnection  whatever  with  the  principal  fact,  which  in  this  ("ase  was 
what  was  sai«l  an<l  done  by  the  electiM-  at  the  polls  wIm'U  offering  to  vote.  But  even 
this  position  would  fail  from  the  fact  that  no  declariitions  were  made,  if  i*orre<'t  as  a 
pmpnsition  of  law. 

Owinof  to  tile  laro'c  numhiM*  of  rejected  votes  in  (|uestion,  contestant 
attiMnpted  to  show  their  names  and  mimi)er  by  th(»  testimony  of  list 
keepers,  who  wen*  statioiuMi  at  the  polls,  took  the  sij^natiires  or  wrott* 
the  names  at  the  reijiicst  of  tln^  vot(Ms  to  a  ])etition  addressed  to. the 
House  of  Kepn'sentatives.  recitinof  that  the  petitioners  were  lawful 
voters  who  attended  at  the  (^lection.  imd(M*took  to  vote,  and  were 
refuMHl.  and  tluit  they  would,  if  ])ermitt(»d,  have  voted  for  contestant. 
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rho  majority  claimed   that  the  actual  testimony  in  most  cases  fell 
short  in  one  or  more  respects  of  this  description.     They  said: 

This  Ho-called  taMtimony  ia  further  weakened  by  the  fact  that  it  can  not  even  lye 
called  hearsay  tewtimony.  There  are  1,820 so-called  votes  where  the  witness  throujjh 
whom  it  is  sought  to  count  the  same  did  not  keep  the  lists,  but  in  each  ciL«e  testifies 
that  some  one  else,  not  called,  kept  the  list.  Ttiere  are  also  1,221  votes  where  the 
witness  kept  the  list^  in  jmrt  only,  the  other  list  keepers  not  Ixiing  calle<i;  877  votes 
are  not  on  original  lists,  but  on  copies,  and  even  if  the  original  would  be  com[K»tent 
evidence,  the  copies  are  not  made  evidence. 

There  are  4,554  votes,  by  actual  count,  where  the  lists  were  not  offered  in  evidence 
and  made  part  of  the  deposition  according  to  any  practice.  This  shows  the  danger 
of  not  being  governed  by  rules  of  evidence,  and  to  sustain  the  claim  of  the  contest- 
ant in  this  case  would  be  laying  down  a  more  dangerous  precedent  than  wjis  ever 
established  by  this  House. 

The  minorit}'  arf^ued  elaborately  in  favor  of  the  admissibility  of  this 
class  of  'Mist  evidence,"  under  circumstances  which  render  the  resort 
to  better  evidence  impracticable,  and  quoted  many  authorit^ies  in  sup- 
port of  this  contention.     They  said: 

No  doubt  it  is  true,  as  a  general  proposition,  that  the  party  offering  evidenc-e  is 
recjuired  to  pro<luce  the  best  evidence  of  which  the  case  in  its  nature  is  susceptible, 
but  it  will  be  observed  that  the  nature  of  the  case  is  to  be  considered.  Here  a  class 
of  men  numlx^ring  thousands  was  denied  the  right  to  vote  l>ecause  of  the  nature,  as 
well  as  the  a<lmini8tration,  of  the  rei^istration  law  of  South  Carolina.  To  have  exam- 
ined each  of  these  witnesses  concerning  each  and  all  of  the  facta  establishing  his  right 
to  registration  and  to  vote,  proving  the  incidents  of  the  attempt  f)r  failure  to  exercise 
the  right  of  suffrage  and  subjecting  the  witnesses  to  lengthy  cross-examinations  by 
contestee's  attorneys,  would  have  required  more  time  than  the  law  grants  for  the 
taking  of  testimony  and  have  caustnl  a  miscarriage  of  justice.  And  so  it  l)eca,me 
incumbent  njxm  the  cimtestant  to  offer  the  best  evidence  that  he  could  command 
within  the  hmitations  and  conditions  existing,  and  he  did  that  by  furnishing  the 
written  dechinitions  of  these  men  as  to  their  qualifications,  efforts,  and  purjMjses, 
supj)lemente<l  by  the  testimony  of  men  who  knew  them,  to  the  effect  that  they  were 
entitled  to  but  were  denie<l  the  right  of  suffrage.  Where  there  is  no  sulxstitution  of 
evidence,  but  only  a  selection  of  we^iker  instead  of  stronger  proofs,  or  an  omission  to 
supply  all  the  proofs  capable  of  lK*ing  produced,  the  rule  concerning  the  ])ro<hiction 
of  the  hi'st  evidence  is  not  infringed.  (I  Ureenleaf  on  Kvi<lence,  14  ed.,  sec.  82.) 
We  submit  that  the <'ontestant's evidence  wiis  a  si*lection  of  weaker  instead  of  stronger 
prof)fs,  and  for  the  verv  l>est  of  reasons,  considering  reasons  from  the  standpoint  of 
existing  conditions  and  not  of  theory. 

The  admissibility  of  the  declarations  of  voters,  made  at  the  time  of 
voting,  as  a  part  of  the  res  gestae,  is  established  by  a  long  line  of  prece- 
dents in  the  House  of  Representatives  and  elsewhere.  Theconmiitt^^e 
quoted  from  the  New  Jersey  case  (1  Bart.,  IJ),  25,  20);  Vallandigham 
vs.  Campl)ell  (1  Bart.,  223,  23()-23(>);  Bell  r.^.  Snydei-  (Smith,  247,  250- 
255);  W  allace  y'.v.  McKinley  (Mobley,  185);  Smith  r.v.  Jackson  (Kowell, 
13).  On  the  question  of  the  admissibility  of  lists,  they  referred  to 
McDulbe  rs,  Turpin,  Fifty-Hrst  Congress  (Rowell,  257,  27*5-285).  The 
conclusions  of  the  minority  were  summed  up  as  follows: 

The  j)rincij)le  miderlying  the  Congressional  cases  above  cite<l  is  this:  That  the 
declaration  ol  a  voter,  or  oneentitle<l  to  vote  at  a  given  election,  made  at  or  in  ihe 
vicinity  of  the  voting  place  immediately  following  his  (;ffort  to  vote,  concerning  his 
own  acts  and  (qualifications  or  dis<|ualifications,  are  parts  of  the  res  gestae  and  are 
admissible  in  evidence.  In  voting  or  in  attempting  to  vote,  or  in  being  j)resent  at 
the  polls  with  tlu^  desire  to  vot^,  the  voter  is  discrharging,  or  attem])ting  to  discharge, 
or  desiring  to  dis(-harge,  one  of  the  most  solemn  and  momentous  duties  of  citizenship, 
and  t^)  us  it  seems  clear  that  his  every  act  and  word  cahuilated  to  show  in  any  degrei* 
w  hat  his  purposes  or  ijuali flections  were  are  clearly  admissible  in  evi<lence  as  a  part 
of  the  res  gestae  This  evidence  may  l)e  furnished  by  the  depositions  of  others,  or 
by  the  written  statements  of  others, 'made  at  the  time,  preserving  and  exhibiting  the 
statements  or  declarations  or  atlmissions,  either  oral  or  written,  made  by  the  voter 
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or  1 1  If  fionvMt*-r.  m*  th«*  t-oM'  may   U*.  a?*  i*  rlearly  fstaltliifheii  l»y   the  prere«1iiig 
HiithiiritifM.     ♦     ♦     * 

Th»*M'  allth•l^iti('^<  aii«l  th«'  n'O:^ tiuivj  iifwm  whirh  thev  are  f>re«licaU'<i  cU-arlv  nhow 
tliut  thf  <!»*«'larHti<»ii«  mj*  thu-^'Mliti  wi-n-  tloprivti!  i if  the  privilege  of  voting  on 
•'liM-tioii  <iay  ar«'  t-i>rii|rt*t«'iit  I'vidfnit*  in  nnpiNirt  «>f  tlie  alletEati«.»n  that  thtfv  were 
lawful  vo!i-r>.  iiit<*iMl*ii  to  voti*,  wt-n*  «K*jirive«l  **(  that  privilejje,  and  wouU'l  have 
vot«-<l  for  ••orjt<-?-taiit.  Th«-?«4'  tlt^'larati<»ny  were  niai.le  at  the  time  of  holding  the 
I'li-^'tioii,  and  to  |M'rvon<i  in  #ir  iM-ar  the  voting  plat-ej*.  They  related  to  the  tiunject- 
inatt«T  of  till*  fl»-«'tion.  fonned  a  |iart  of  tlie  hiHtor\'  of  the  traiMU*tion8  of  the  elec- 
tifjn.  and  w«.*n*  in  tlie  hi^rlM-jil  and  truest  K'n^e  ]Artf  uf  the  rea  geeta*. 

Acting  oil  this  priiu-ipie.  the  minority  considei'ed  the  evidence  in 
n»<^ird  to  <'jirli  pnM-in4*t  m  dispute,  and  said: 

\V<*  do  not  rontend  that  tht*  t.*vidt?n(V  i?*  Hutfirient  to  (*(>unt  all  of  the  li*«t*«  under  the 
nil**?*  of  law,  whirh  wv  alnivr  atfinn,  hut  we  <lo  l.K*lievethal  the  evidemv  it?  HUtticient 
to  rount  for  till*  r-onti-stant  in  thr  varioiL**  <*«»nntiw  of  the  diHtrict  4,52:i  votes,  the 
KiUH*  )H-in^  a  Hutfi(*i«*nt  nundHT.  when  adile<l  to  the  n*tuni  vote  of  the  cttiitefitaiity  to 
<*ntitl«*  liim  to  a  n-jit  in  <  'onjrn*r«s. 

The  (':is«»  was  fiiUv  d(dmted  in  tho  House,  attention  beinjj  ejillod  to 
the  fart  that  the  ijuestioii  of  the  <*onstitutionanty  of  the  South  Carolina 
n»j^i>tnitiori  law  was  also  involved  in  the  <*as4»s  of  Moonnun  vm.  Lati- 
mer, Wilson  rs.  McLaurifi.and  Murrav  z'^.  Elliott.  On  Mav  29, 1800, 
the  resolution  proposed  by  tin*  minority,  deehiring  contestant  elected, 
was  lost  by  a  vote  of  !♦."»  to  lori.  The  nnerse  resolution,  deelarine  contest- 
ant was  not  (diMted,  was  then  carried  liv  a  vote  of  lM3  to  U9.  Tno  House 
then  adjourned,  and  on  June  I  voted  without  division  to  reconsider 
both  thesi'  votes.  Mr.  Me(  all  then  moved,  as  an  amendment  to  the 
minority  resolution,  a  resolution  decdarinjf  that  no  valid  election  had 
Iwen  held  and  vaeatinj^  the  seat.  This  was  carried  hy  a  vote  of  130  to 
lii.-),  so  on  dune  1.  isiM;,  the  seat  was  declared  vacant. 

I  Report  \'22\K  first  scission.  Fifty -fourth  Congress.] 

(*JS)    CoKXKTT    /'.v.    SWANSOX. 
fr.sf(,;    m/ni'ffffj   r* jnwf   to  ihi'lui't    snit    nhuint,       (^Ptitrxtt'e  Vitn'tiud  t/if 

St  tit . 

Majority  report  by  Mr.  dones;  minority  report  by  Mr.  Thomas. 

C(»ntrs(re  rrceived  u  majority  of  ^1^^%^  on  the  face  of  the  returns. 
Contestaid  took  testimony  in  n»^ird  to  VI  precincts  in  the  district,  onU* 
5  of  wliii'li  were  mentioned  in  his  notici*  of  contest.  If  all  that  he 
cltiimed  in  all  1:^  precincts  were  conceded  him,  contestee  would  still  have 
a  majority.  There  were  144  ])recincts  in  the  district.  The  cjuse  there- 
fore turned  whollvon  the  chariife  that  the  new  Australian  ballot  law  of 
Vir^^inia.  known  as  the  ''Walton  elcM'tion  law,''  was  unconstitutional. 
Since  the  (diM'tion  thesui)reme  court  of  Vir<^inia  had  unanimously  hold 
that  the  law  wa>  constitutional,  and  th(»  majority  of  tho  committee 
therefore  reported  n\solutions  declarin<^  contestee  (dceted.  The  com- 
mittee >ai(l: 

r»iit  it  is  n<»t  <lt'(MiHMl  iKM-cssiiry,  for  llic  reason  stated,  tc  enter  ujx)!!  any  extended 
(lisrussinn  <»!'  \\\v>v  \v)i\\\  aii«l  <(>nstitntinnal  <jiu*stij)ns,  orto  incjnire  to  what  extent  the 
<l«ri>inii>  (»f  :i  State  cuiirt  >liniil«l  l»r  rrj^ardiMl  |»y  the  House  of  Keprew^ntiitives  or  by 
f  his  cninniitlrc.  It  wonM  not  ne<'i'>sarily  follow,  in  the  o]>inion  of  the  eoniinittei*, 
wt-rr  it  cJniciMled  that  th<'  Walton  election  law  was  unconstitutit»nal,  iind  therefore 
'no|M'rativ«'  as  to  the  i>arti(Mdar  l\*atiires  of  that  law  here  a.^saiitHl,  that  no  valid  elotv 
ti(»n  had  hren  held  in  the  Fifth  Con^res^iionai  district  of  \'ii*^inia.  Tho  Ke<^tionH  which 
are  a^saile<l  by  reason  of  their  alleged  uneunstitutiunality  are  not  «o  CHseutial  to  the 
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operation  of  the  law  under  which  this  election  was  held,  or  so  inseparably  connected 
with  its  other  provisions  and  requirements,  that  even  should  they  l)e  thought  to  l)e 
inoi>enitive  this  coniiiiittee  would  be  justified  upon  that  ground  in  declaring  that 
there  liad  l)een  no  legal  election. 

Messrs.  Thomas,  Walker,  and  Overstreet  signed  a  minority  repoit 
ar^iiin^  that  the  election  should  be  vacated.     On  the  legal  question 

they  said: 

A  A  to  the  right  of  the  House  of  Rcpresenialives  to  inquire  into  the  validity  of  the  election 
loir  of  Virginia. — ^Th(^  I  louse  ot  Representatives  having  original  jurisdiction  a«  to  the 
ri^'ht  of  a  ]Kirson  to  a  seat  in  its  Chambt»r,  and  being  a  tribunal  of  last  resortj  it 
undoul)tedly  has  the  power  to  i)ass  upon  an^  question  that  it  deems  relevant  to  the 
isHue.  It  has  never  l)een  claimed  by  any  political  party  in  the  history  of  the  Republic 
that  the  power  to  a<'t  carries  with  it  the  right  to  act.  On  the  other  Viand,  it  has  been 
the  uniform  ])ra('tice  of  the  House  of  Representatives  to  base  its  action  in  all  cases 
ui)on  certiiin  fundamental  principles,  and  those  principles  have,  and  ought  to  have, 
the  hi n< ling  force  of  law.     Among  those  principles  is  this: 

That  the  decision  of  the  supreme  court  of  a  State  ought  to  govern  in  all  cases, 
unless  the  constitutional  rights  of  the  citizen  are  clearly  invade<i.  And  it  may  be 
said  that  in  all  ciises  where  the  question  is  local  to  the  State  and  relates  jjurely  to  ita 
domestic  affairs  the  House  of  Representatives  will  always  abide  by  the  decision  of 
its  cnurt  of  last  resort.  But  it  is  clear  that  questions  might  arise  in  which  not  only 
the  riixhts  of  tlu^  citizen  but  the  interests  of  the  nation  at  large  would  be  involved, 
and  in  such  case  the  House  of  Representatives  would  most  certainly  exentise  its 
orii^inal  jnrisdiction. 

For  instance,  suppose  a  Static  should  by  its  constitution  give  to  all  illiterate  j>ersons 
()\  cr  21  yeiirs  of  age  the  right  to  vote;  and  suppose  the  legislature  should  provide  that 
no  elector  should  Ixj  ])ermitted  to  know,  by  all  customary  means,  the  contents  of  his 
ballot  (and  that  after  it  was  han<le<l  to  him  no  man  should  come  near  him,  and  that 
if  anyone  gave  him  any  infonnation,  either  by  word,  or  sign,  or  signal,  it  would  be 
a  crime),  and  that  thereby  all  illitt^rate  electors  were  disfranchised;  and  suppose  the 
sni>reine  court  of  the  State  should  decide  that  such  a  law  was  constitutional,  it  would 
not,  we  think,  be  denied  by  anyone  that  it  >\'ould  be  the  duty  of  the  House  of  Rej)- 
resentatives  to  <leclare  such  an  election  voi<l,  and  to  refuse  to  si»at  the  man  who  had 
lieen  electe<l  by  those  only  who  could  read  their  ballots.  This  would  be  a  case  of 
(lisfran«'hisement  where  an  ap])eal  would  lie,  so  to  speak,  from  the  supreme  court 
of  a  State  to  the  Flouse  of  Representatives. 

The  minority,  therefore,  examined  the  case  cited,  first,  to  jiscertain 
whether  the  supreme  court  of  Virginia  had  legally  passed  upon  the 
(luestion,  and,  second,  wheth(»r  the  question  was  of  such  vital  national 
inteiest  as  to  cliallenge  the  attention  of  the  House  of  Representatives. 

The  decision  in  question  they  found  to  be  pure  dictum,  uttered  in  a 
collusive  cas(%  of  A\^ich  the  court  itself  decided  that  it  had  no  jurisdic- 
tion. Tlu^  plaintiff  in  the  case  had  brought  an  action  in  chancery  to 
collect  wa<!fes  due  him  from  a  county,  for  which  he  had  a  plain  remedy 
in  law.  1  he  court  below  promptly  threw  out  the  case  on  the  ground 
of  Avant  of  eciuity  jurisdiction.  The  defendant  countv  took  no  part  in 
the  case  in  any  of  its  stages.  Phaintiff,  instead  of  bringing  action 
in  law,  then  appealed  the  case  to  the  supreme  court,  and  in  nis  brief 
niade  an  incidental  reference  to  the  election  law.  The  supreme  court 
took  up  this  reference,  issued  its  dictum  on  the  election  law,  and  then 
proceeded  to  sustain  the  court  below  on  the  only  point  at  issue  and 
throw  out  the  whole  case  for  want  of  jurisdiction.  Such  a  decision  is 
nevcM-  regar(l(Kl  as  a  precedcint. 

The  charge  against  the  election  law  was  that  it  deprived  all  illiterate 
voters  of  th(^  secrecy  of  the  ballot  In'  forbidding  public  knowledge  in 
advance  of  the  order  of  the  names  on  the  ballot,  by  requiring  the 
voter  to  mark  his  own  ballot,  on  a  complex  system,  in  a  secret  booth, 
40  f(*et  from  any  other  person,  in  two  and  one-half  minutes,  and  by 
permitting  him,  if  illiterate,  to  get  no  help  except  from  the  special 
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coiistal)l(»  apix>into(l  for  tho  puqx)s(\  who  was  always  a  inoiiiher  of  the 
party  controllinji^  tho  el(Mtion  inachiiKTv. 
Tfiero  won*  11ojmm>  illitenito  voters  in  Vir^jfinia. 

Your  coininitUv  is  of  tho  opinion  that,  in  vi«»w  of  the.  niapiitudc  of  the  auction, 
involvinj;  t!u»  iKilitiral  rij^hts  i»f  nioro  than  H)IK(MH)  nf  the  voternof  Virginia, the  irrep- 
ular  fharac'ttT  of  th(' Huit,  the  straii^^  and  «>iM^!<iih»<l  nianniT  in  which  it  was  i^m- 
(lut'te«l  an<l  the  niKMenin^'*  with  which  it  wan  attHiidoned,  the  irrele\'aiioy  of  the 
Wahi»n  law  to  the  rontniwrHv,  ami  iHs-aust*  the  nmHtitutional  rights  of  Xmerieau 
citizens  are  dinrtly  involv»»<I,  the  lIon«H»  of  Ue])n*H(MitativeH  may  imjuire  into  the 
validity  i»f  the  \Vart<»n  eUK"tii>n  hiw  of  Virginia  in  this  case. 

Th(*  minority  discussed  th(»  hiw  and  the  manner  of  its  oiK'ration  in 
detiiil,  and  sunnned  up  the*  ohjc^etions  to  it  as  foHow^: 

It  is  the  iM»li«'y  (»f  this  Kc|MibHc  to  extend  and  encourage  the  use  of  the  eku'tive 
fnmchiw.  Any  hiw  that  th'tcrs,  disrourag»*s,  ami  hinden?  its  u>fe  is  drt«tnietive  of 
the  <leniocr.itic  prinjiplt's  ni  guvernnicnt.  The  Walton  law,  I )V  clothing  an  otfi<*er 
of  eltH'tion  with  arhitrary  iM)Wcr,  l»y  di»stri»ying  the  siM'recy  (.)f  the  lialiot,  and  l>y 
i'stahlishing  a  ({nalifi<'ation  in  citntnivciitiftn  of  the  const itut'ii»n  of  the  State,  can  n(>t 
lxMij>held  and  cnforctMl  with<»nt  t  he  most  SiTiousconse<|Ucni'es  to  our  free  institutions. 
A  law  which  (enables  an  otlirrr  to  mislead  voters,  to  fals«^ly  pre|ian^  ballots,  to  change 
the  vote  of  a  wlnile  pre<'in4't,  and  ti)  know  the  contents  nf  Killotfl  lK»fore  they  are<*a««t 
is  ton  dangerous  to  Ik'  upheld  an<l  tno  destructive  to  constitutional  rights  to  lie  tol- 
erated in  Ameriran  statute  books  (]».  1.'>J. 

Your  committ(.i>  is  therefnre  nf  the  n])inion  that  this  law  is  unreasonable,  and 
then'f«»n*  unconstitutional,  iM'i'ause  it  withholds  fn»m  the  voter  a  timelv  and  neces- 
sarv  knowli'dge  of  the  arranj/enuMit  i»f  tlu*  names  of  candiilatin^  on  a  mixe<l  and  eon- 
HilhUiteil  ballot.  It  is  v<iid  bej-ause  it  withholds  from  the  voter  all  onlinary  and 
cust»»marv  means  oi  knowltHlge  (p.  b*)). 

1.  Having  adopteil  the  Australian  consniidated  ticket,  thin  law  ailds  to  its  com- 
plexity and  enigmatical  (baraeter  by  ]»n»vi«rmg  tliat  any  nund)er  of  men,  on  their 
own  inntinn,  may  have  their  nann^s  )ilact^l  on  the  ticket  as  i*andidati*s.  Thus  the 
iHit«*rate  voter  may  b<»  cnnfusj'd  with  a  Inunlnnl  usi»l<*ss  names.  In  other  States, 
su<'h  as  Pennsylvania,  New  York,  Oliio,  Ma<siiehus»*tts,  New  Ilamitshin^  Kentucky, 
Vermont,  aii<l  Maryland,  the  law  ])rovides  wholesome  restraints  against  the  <?f»n- 
fusinn  atr<*n'lin;r  a  hux^  li-t  nf  needless  (rauilidates. 

2.  rnderthis  law  the  elei-tinu  oirn*ers  may  all  belnng  tn  tin?  .'^ame  jwrty.  Other 
States  rejjuire  that  each  pnliti«*al  party  shall  i>e  repres«*nteil. 

;>.  I'lider  this  law  the  judges  may,  in  s<Tret,  n|K»n  the  ballot  l>oxes  and  empty 
them  of  their  mntiiits.     In  ntlier  States  it  nnist  iK'dnne  in  the  jtn'Stfnceof  the  puhlie. 

4.  I'nder  this  law  every  voter  is  prevented  fmm  knnwing  what  is  on  tlH»  liallot 
until  a  nionieiit  (two  and  nne-balf  minutes)  before  h(>  must  di>|N>sit  it.  Jn  other 
States  the  ollirial  ballot  is  published  in  newsj>ajK^rs  auil  jKistt^il  in  public  plai*i^ 
iM'i'ore  the  j'lection  for  the  pnrp«»se  of  inMructim;  the  voters. 

o.  I'nder  this  law  the  names  may  be  printetl  in  «liffi'r<'nt  tyoi^and  in  different  onler, 
on  tliffen'nt  tickets,  at  the  sanM*  precinct.  Jn  other  States  tney  nuist  l)e  in  the  .same 
nrder  and  in  the  same  tyjK^  in  all  precincts. 

<).  Under  this  law  tlie  electoral  b<»ard  may  have  but  one  lM»nth  for  hundreds  of 
voters.  In  other  Stati-s  booths  must  be  prepan'd  f<>r  every  hundre<l  vote'^s,  and,  in 
some  States,  for  everv  tiftv. 

7.  I'nder  this  law  tin*  v«»ter  can  not  avail  himsc*lf  of  the  assistance  of  a  friend,  of  a 
nei^rhlwir,  or  of  an  e(bicated  s«»n  <»r  <laut:hter  or  relative,  or  any  i>erson  in  whom  he 
has  cnnti<leiice.     In  other  States  all  tin-  avenues  of  knt»wled^'e  an.^  ojx»n  to  him. 

8.  riiderthis  law  he  can  not  In*  satisfied  that  his  vote  will  U*  cnuntt»<l  as  he  diret'ts, 
and  he  is  deterred  from  votinjr  at  all.  In  other  States  ho  can  satisfy  his  judgment 
and  his  consj'ieute  that  his  ballot  will  express  his  choice,  and  he  is  enci^ura^Hl  to 
<*ast  liis  Vote. 

\K  I'nder  this  law  the  voter  can  l)e  cninpelled  to  disclose  his  lutllot  to  a  political 
enemy,  an<l  1h»  made  to  rely  upon  him  as  to  the  charat-tiT  <»f  the  ballot  he  casts.  In 
other  States  Im^  »>ee<l  not  reveal  anythinir  to  a  j)olitical  foe  and  nee<l  not  seek  advic-e 
or  counsel  outside  the  ciicle  t»f  his  trusted  frii'uds. 

10.  I'nder  this  law  the  ballot  is  dish(>nore«l,  the  illiterate  voter  disfranchised,  man- 
hood and  suffrage  broujzht  into  disrej»ute,  ami  American  citizens  reixdU^l  fn>ni  the 
ballot  box.  In  otlu-r  States  tlu'  ballot  is  lionortMl,  the  illiterate  voter  is  aideti  and 
encouraired,  the  ele<'tive  franchise  held  in  universal  este<'m,  and  American  citizens 
encouraj^ed  to  jierform  their  ]M)litical  <luty. 
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11.  Under  this  law  only  those  electors  can  cast  a  secret  ballot  who  can  read.  Hut 
tln'  Virginia  constitution  enfranchised  those  who  can  not  read.  Therefore  the  Wal- 
ton law  defeats  the  constitution  by  disfranchising  those  who  can  not  read. 

Such  is  the  perversion  of  the  Australian  ballot  system  by  the  Walton  law  of  Vir- 
ginia. A  beneficent  system,  originating^;  forty  years  ago  in  South  Australia,  and 
since  largely  a<lopted  throughout  the  civilized  world,  designed  to  protect  the  sei^recy 
and  freedijni  of  Uie  ballot  and  to  secure  an  honest  count,  is  stripped  of  every  safe- 
guard and  mutilated  and  deforme<l  beyond  recognition  by  the  legislature  of  Virginia 
and  ironically  called  the  Australian  system  (pp.  19, 20). 

The  minority  therefore  recommended  a  resolution  declaring  the  seat 
vacant. 

In  the  debate  in  the  House,  Mr.  McCall  called  attention  to  the  fact 
that  the  House  had  already  seated  two  members  in  contests  from  Vir- 
ginia under  the  same  law  and  that  the  remainder  of  the  Virginia  mem- 
bers, who  lield  their  seats  uncontested,  were  elected  under  the  same  law. 

After  some  further  debate  the  resolutions  reported  by  the  majority 
w(Me  (on  February  3,  1897)  passed  without  division;  so  cont<>sti^.e 
retained  the  seat. 

[Report  1473,  parts  1  and  2,  first  session  Fifty-fourth  Congress.] 

(29)  HcKiE  vj<.  Otey. 

(7f/.^e  )ud  inoile  out.  Application  f(rr  furtlier  time  to  tal\'  tintimony 
nfffSf'f/.      Cimti'Hiie  retained  the  seat. 

Report  ])v  Mr.  I)e  Anuond. 

The  body  of  the  brief  committee  report  is  as  follows: 

According  to  the  returns,  contestee  received  2,346  more  votes  than  contestant. 

The  record  contains  l)ut  a  few  i>ages  of  testimony,  and  it  would  l)e  impossible  to 
jrivc  to  su(;h  testimony  any  effect  by  which  the  seat  in  controversy  could  be  awartied 
t4)  the  contestant  or  could  be  taken  from  the  contestee. 

Contestant  has  asked  that  the  case  l>e  opened  for  the  taking;  of  further  testimony, 
but  he  hits  failed  to  show  any  sufficient  reason  for  such  course.  Not  only  is  there  no 
a])parent  reason  for  making  an  exception  in  this  case  to  a  fair  and  long-e^ta) Wished 
statutory  rule,  fixing  the  time  for  the  taking  of  testimony  in  conteste<l  election  cases, 
but,  from  contestant's  own  showing,  it  appears  that  ii  the  case  were  o|)ene<l  the 
result  of  the  contest  would  not  l>e  different. 

rhe  resolutions  recommended  were  passed  on  May  15,  1890,  without 
division;  so  contestee  retained  the  seat. 

[Report  1530,  first  session  Fifty-fourth  Congress.] 

(30)  Thorp  vh.  McKknney. 

ParfiMin  app(fintment  of  election  IxHtrdn^  fraud.  Both  r^portn  firr 
miitystdnt,      CiynteHtant  seated. 

Majority  report  ]>y  Mr.  Walker;  minority  report  by  Mr.  l)e 
Armond. 

According  to  the  canvassed  returns  contestee  had  a  majority  of  804. 
Adding  one  uncanvassed  return,  his  majority  was  785.  Contestant 
charged  fraud  and  irregularities  and  the  partisan  appointment  of  elec- 
tion officials.  Contestee  replied  to  the  notice  of  contest,  but  took  no 
testimonv,  so  the  case  came  before  the  committee  on  the  testimony  of 

«.     ^  ft 

contestant  alone.  All  the  committee  agreed  that  cont<»stant  was 
elected,  but  the  minprity  did  not  subscril)e  to  the  strictures  of  the 
majoiitv  on  the  motives  of  the  electoral  boards  in  failing  to  appoint 
Republican  judges  of  elections.  i 
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Thi*  law  of  Virj^inia  roqiiinHl  the  electoral  }>oards  of  each  county  to 
appoint  three  judges  of  election  in  eiu*h  precinct  who  ^^^hall  l>e  cha<en 
for  each  voting  place  from  jnii'sons  known  to  belong  to  different 
lK)litical  piirties,  each  of  whom  shall  l)e  able  to  road  and  write.*'  This 
provision  for  nonpartisan  election  officers  was  genemlly  violated.  All 
the  county  electonil  Ijoards  and  all  the  canvassing  boai^ds  were  unani- 
mously I)(»mocnitic.  At  le4Lst  two  of  the  judges  of  election  in  ea<^h 
precinct  and  pnu^tiejilly  all  the  clerks,  constaWes,  and  other  election 
officials  w(»re  i)emoci'ats,  and  in  a  numlK*r  of  precincts  the  KepuT)Iioans 
were  denied  any  representation  at  all,  there  lieing  either  no  liepub- 
li(^an  judge,  or  a  pretended  Republican,  who  was  not  trusto<l  In'^  the 
R(4)ublicans,  could  not  read,  or  was  physically  disabled.  Thei-e  were 
II  precincts,  giving  contestee  a  returned  plunility  of  1,35(5  votes,  at 
which  the  Republi(»ans  had  no  represen tuition,  and  8  others,  giving 
contest4»e  a  returned  majority  of  52Ji,  at  which  the  Republican  judge 
was  illitenite  or  physic4illy  incomp<»tent,  or  was  not  regjirded  lus  a 
R(»publican.  The.  failure  to  ap{M>int  Republicans  in  these  precincts 
wjLs  not  due  U)  oversight  or  to  the  difficulty  of  finding  c^>mpetent  men, 
for  the  (electoral  lx)ards  had  th(Mr  attiMition  express!}'  directed  to  the 
matt«»r  by  re^piests  from  the  Republican  chainnen,  giving  the  names 
of  comiH'teiit  Repu])licans  in  each  district  who  were  trusted  liy  their 
party.  If  all  these  IS*  precincts  should  l>e  rejected,  contestant  would 
lM»  elcM'ted  by  a  plurality  of  1,1S4.  The  committee,  however,  rejected 
only  the  11  at  wnich  there  was  no  Repu])lican  representiition,  at  each 
of  which  (or  at  lO  of  tluMii,  see  footnote)  there  was  direct  and  circuni- 
st4intial  (»vid(»nce  of  fi^aud.  This  would  show  a  majority  for  contestant 
of  571  (or  401,  see  footnote)  votes.  The  committee  added,  however, 
*' Several  other  precincts,  in  the  opinion  of  the  committee,  ought  to  ho, 
rejected,  but  it  is  not  nec(»ssary  to  set  them  out  here,  as  }>y  doing  so  we 
won  hi  only  incn^ise  the  contestant's  majority." 

In  rcgjird  to  th(\so  partisan  apix)intments  ihe  committee  said: 

The  provision  of  law  nMiiiiriiij;  iikI^ch  of  clectii)!!  to  Iw  able  to  ri'a<l  and  write  and 
Hc»le<'t(*d  from  votcrH  known  to  lK'L»nj;  to  different  ]K»liti('al  jMirtit's  in  wiw.'  and  salu- 
tary, an  cvidunciMi  by  its  iH'in^  rfCojrni/e<l  and  inrf>riM)nited  in  the  election  lawH  of 
all  tile  States  which  <'laini  to  have  honest  election  laws,  It  is  a  provision  inteniU><l 
iu«  a  safeguard  a^rainst  fraud,  and  is  in  Virginia  esjKH'ially  important  to  that  oml, 
IxH'ause  in  this  State  tin*  judjres  of  election,  aft^T  the  im>11s  an*  clostnl,  and  l)efon*  any 
representatives  of  ojiposinj^  candidates  are  admitted  into  tlie  ele<'ti<jn  r<K>n»,  ci|k*u 
the  ballot  l)oxes,  count  tlie  l)allots  to  see  whetlier  they  correspond  with  the  nunii>er 
of  names  on  the  poll  books,  and  if  they  exceed  the  nnnd>er  of  elect^)rs  on  the  |H>li 
books,  withdraw  enough  ballots  to  reduce  the  nundK-r  oi  ballots  to  the  ninntn'r  «)f 
electors,  which  affords  to  partisiin  an«l  nnscrujMilous  juilges  the  op]K)rtunity  to  hu1>- 
stitute  falsi?  ballots  f(»r  Xnu".  ballots. 

This  provision  mi^ht  ordinarily  }h^  considertxl  as  mandatory — it  is  such  an  innnir- 
tant  Siife^uanl  ajrainst  fraud — but  the  Virjjinia  statute  furtlier  provides  that  **  no 
election  shall  Ix?  <leemed  invalid  wheu  the  judges  shall  not  Indong:  to  different  jndit- 
ical  ])arties,  or  who  shall  n(»t  j)ossess  thea})ovequalilications;"  i.  e.,  as  weunilerstantl 
it,  an  election  fairly  condui'ted  without  any  chari^*  or  taint  of  fmud  shall  Ix*  valid 
though  the  judges  don<»t  belong  to  differen't  ]»olitical  parties,  etc.     It  was  intended  to 


*It  will  be  noti'd  that  the  committee  makes  11  and  S  e<jual  IS.  Tliere  are  several 
other  apparent  discrepancies  in  the  arithmeti*'  of  the  report  which  <lo  not,  however, 
affect  the  result.  The  c<>mmittee,  for  instance,  give  a  list  of  10  prtn^incts  reject«Ml  of 
the  above  first  list  of  11,  and  then  deduct  the  vote  of  the  entire  11.  The  stH*ontl  list 
of  H  alH)ve  is  evidently  only  7,  1  return  being  counted  twice  under  two  heads.  The 
second  (»rror  is  of  no  importance,  aa  the  committee  did  not  rej<K't  the  return  under 
eith<T  name.  The  first  error,  if  the  inclusion  of  the  v<»teof  the  First  Ward  of  IVtei-s- 
burg  in  the  rejecte<l  ligures  and  itfl  omission  from  the  reje<*te<l  list  wa«  unintentional, 
would,  if  correeteil,  reduce  the  contestant's  majority,  as  found,  from  571  to  401. 
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cover  the  eases  of  a  few  isolated  precincts  where,  by  accident  or  otherwise,  all  the 
judges  happened  to  Injlong  to  the  same  political  party  or  a  judge  happene<l  to  be 
api)ointed  who  did  not  possess  the  necessary  qualincations,  but  the  will  of  the  voter 
Wits  nt^vertheless  fairly  expressed  and  correctly  and  honestly  returne<i.  In  such  a 
case,  there  ])eing  no  bad  faith  or  intentional  wrong  on  the  part  of  the  appointing 
power  or  the  ju<lgeH,  the  election  ought  to  stand  and  the  return  be  accepted. 

Hut  thi.s  j^tatute  was  not  intended  to  app^y  to  a  case  like  the  one  before  the  com- 
mittee.    It  never  was  intended  as  a  shield  for  fraud. 

The  charge  here  is  that  the  election  held  at  these  18  precincts  by  judges  all  of  the 
same  i>arty  were  dishonestly  conducted,  and  the  returns  made  by  these  judges  are 
false  and  utterly  unreliable  as  evidence  of  what  was  the  true  vote  cast. 

The  Virginia  statute  does  not  say  that  the  returns  of  an  election,  where  the  judges 
do  not  l>elong  to  different  political  parties,  etc.,  shall  be  accepted,  nor  does  it  say 
what  weight  shall  be  given  to  this  failure  to  appoint  such  judges  in  considering  the 
question  of  fraud;  but  the  re|)ortof  the  committee  in  the  case  of  McDuffie  vh.  Turpin 
(Fifty-Hrst  Congress),  quoted  in  the  brief,  does  say  that  in  itself  it  raises  a  strong 
suspicion,  if  it  does  not  fully  prove,  a  conspiracy  to  falsify  the  returns. 

The  failure^  to  comply  with  the  law  in  this  i^espect  was  not  in  a  few  isolated  pre- 
cincts. 

ruder  the  Virj^inia  election  law  the  custodians  of  the  official  ballots 
wer(^  forbidden  to  disclose  their  contents  or  arrangement,  and  the 
votei*  was  required  to  prepare  his  ballot  alone  or,  if  illiterate  or  dis- 
jibU'd,  with  the  assistance  of  the  special  constable  appointed  for  the 
]Kirpose.  In  the  city  of  Petersburg  and  five  of  the  counties  of  this 
district  the  names  on  the  ballots  were  ''alternated;"  that  is,  not  printed 
in  th(»  same  order  on  the  whole  bundle  of  tickets  for  the  precinct,  but 
in  several  different  orders,  tickets  of  the  different  sorts  being  alternated 
in  tli(»  l)undle,  so  that  it  would  be  impossible  for  an  illitei'ate  voter  who 
could  count  to  identify  a  name  on  his  Imllot  by  being  told  its  number 
as  ascertained  on  his  own  ballot  by  some  preceding  voter  who  could 
read.  Sciipt  type,  and  various  sizes  and  styles  of  type  were  also  used, 
tickets  with  different  arrangements  of  type  fordinerent  names  being 
alternated  in  the  same  confusing  manner.  This  plan  had  been  deter- 
mined on  at  a  secret  meeting,  after  the  ballots  had  already  been  once 
printcMl  in  uniform  style.  The  conmiittee  took  this  fact,  and  the  vari- 
ous circumstances  described  below,  as  evidence  of  a  general  conspiracy 
to  defraud  contestiint  of  votes  justl}'^  his. 

Th(^  district  was  a  recognized  Republican  district.  The  party  support 
of  contestiuit  was  harmonious  ana  enthusiastic;  that  of  contestee  was 
divided  and  apathetic.  The  precincts  at  which  the  Republicans  were 
denied  representation  were  strong  Republican  precincts  and  were 
returned  as  giving  large  Democratic  majorities.  The  Democratic  offi- 
cers of  election  were,  in  several  cases,  not  those  regularly  appointed, 
and  there  were  serious  informalities  in  their  procedure.  The  returns 
in  most  cas(\s  showed  a  discrepancy  of  several  votes  between  the  total 
Note,  minus  the  rejected  ballots,  and  the  vote  for  Congress,  which 
''alone  and  un(^xplained  is  sufficient  to  discredit  the  returns."  Repub- 
lican tally  keepers  were  appointed  at  each  poll,  who  presented  lists  of 
known  K(?pul)licans  w  ho  were  seen  to  vote  and  who  stated  that  they 
voted  the  Republican  ticket,  showing  a  number  considerably  in  excess 
of  the  returned  vote  of  contestant.  1  hese  tally  keepers  were  interfered 
with  in  their  work,  and  in  some  cases  driven  away,  b}'  the  election 
otiicers,  and  in  several  cases  there  was  direct  proof  of  fraud.  In  one 
prcH'inct  a  judge  Avas  seen  to  substitute  a  ballot  from  his  pocket  for  the 
one  Ijanded  him  by  the  voter.  In  some  precincts  intelligent  voters  ii 
exc(\ss  of  the  number  returned  for  contestant  testified  that 
pared  their  own  ballots  for  him  and  voted  them.     In  sol 
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tMitire  list  of  voters  was  roturnod  as  voting  for  one  or  the  other  candi- 
dates for  the  Stiite  lej^islature,  though  a  number  of  intelligent  voters 
t«\stirted  that  they  did  not  vote  for  either  candidate  for  the  legislature, 
and  that  there  was  a  geneml  agreement  among  Republicans  not  to  t?o 
vote,  and  in  some  prec^inets  the  special  constables  refused  to  H.s.sist 
illiterate  voters  unless  they  would  vote  the  Denioi*i'atic  ticket.  The 
eommittee  analyzed  the  testimony  showing  these  fiu*ts  at  each  of  those 
j)reeinets  and  concluded: 

It  is  iiniuHvss;iry  to  cito  law  or  authorities  further  than  has  already  l)een  done  to 
nhow  thi'  ri^rht  of  tht*  conte^itant  to  am^atin  the  Fifty-fourth  Con^rrpsH. 

Th<*  rrfusjil  nf  tho  i^liH^toral  txianlsin  the  several  oouiitic>s  and  cities  in  this  district 
to  apjKtiiit  Kepublican  judo's  at  ])re<'in(>ts  where  it  was  (KisHible  tcuto  so;  thealtenia- 
lini)  of  thi'  names  of  tiu>  candidates  upon  the  tickets,  printing  them  in  nnusiial  type 
and  in  tyiK'of  different  si zi*s  and  styh^;  the  appointment  of  DtMnocrati<*  <ifii(niihold- 
ers  iL«<  jnd^t'S,  <'onstid»Ies,  ami  clerks  at  many  ^>rtH.'incts;  tlie  api>ointment  of  illiterate, 
ineompetent  Kepnhlican  jndj;es  at  otlier  pnvincts;  the  refusal  f>f  the  sjKH'ial  <'<»nsta- 
bles  to  assist  illitenite  voters,  as  the  law  rtHjuired  them  to  do;  the  illepil  and  arbitrary 
m'ti<»n  of  the  judges  and  olii(vrs  of  election  in  driving  away  Republican  tally  keejK'rs 
from  the  vicinity  of  the  {m)11h  with  thn^^its  of  violemv  and  inipris<inment;  refusing  to 
IMTmita  H(>publican  to  U' preKMit  at  the  i*ountingof  the  vot(*s,  and  placingthe  name 
of  an  illiterate  and  obscun*  nt^ro  u|>on  the  tickets  as  a  pretende<i  candidate  forCon- 
gn-ss  furnish  conclusive  evi<h»nce  of  a  conspiracy  on  the  mrt  of  theelwition  otticvrs 
U)  <lcfrand  (lu;  vot4'rs.  which  tk»stn)ysthe  inlinrritv  of  their  actautl  taints  the  returns 
so  as  t<»  render  them  wholly  unn.>liable,  and  devolves  ujKin  the  I'Outestee  tlie  duty  of 
proving  what  was  the  true  state  of  the  i)oll,  whitrh,  as  we  have  seen,  be  has  not 
attenij»te<l  to  do. 

A<id  to  thes<*  evi<lenc(»s  of  fraud  and  conspiracy  the  manv  pnx)f8  of  error,  fraud, 
an<l  irregularity  at  the  various  nrwincts,  as  al>ove  set  forth  fn  this  reiKirt^  and  it  is 
cUyirtliat  the  contestant  was  duly  elected  by  a  majority  of  the  legal  votea  irast  at 
sjii<l  <'lcction,  an<l  that  the  (M>ntivtee  was  not  elwt*Hl. 

T\w  minority  pnssentc^d  a  n^i>ort  <;oncurrinf^  in  the  conclusion  that 
cc)nt«»staiit  was  electcnl,  and  saying  that  th(\v  regretted  the  faihire  of 
the  olectoral  hoards  to  ai)iK)int  KepulJican  judj^es  in  the  precincts*  in 
(|iiesti()n.  hut  that  it  hacf  beiMi  done  by  reason  of  a  mistiiken  view  of 
the  law  and  not  with  the*  ijitention  of  defniudin^  anvbody. 

TIk^  resolutions  ])res(Mite(l  wen»  passed  without  (le})ate  or  division. 
and,  on  May  2.  ISIMJ,  Mr.  Thorp  was  sworn  in. 

Illeport  iy4\^  ])aits  1  and  !i,  lirst  session  Fifty-fourth  Conj^ress.  j 

(:>1)  I'kakck  rs.  Bkli.. 

Ke])ort  by  Mr.  \Valk(M'. 

The  body  of  the  brief  re])ort  is  as  follows: 

In  this  «'asc  tlu'  contestant  gave  nn  notice  of  contest,  as  re<juire«l  by  law,  and  has 
takc!»  iiocviilcnce  to  sustain  tlie  allegations  of  fraud  an«l  intinndation  claime<l  by  him 
to  have  iM'en  connnittiMl. 

The  oHicial  returns  show  that  the  <'ontestee  receivetl  47,70.'»  votes,  that  Thomas  M. 
l»owen  re.vived  \'1,\W.)  votes,  that  \V.  A.  Kice  received  t\yXl  votes,  ami  the  contestant 
re<'eive<l  ir>7  votes. 

The  coiinnittee  th(Mefore  presented  resolutions  declarinjif  conte.stAH> 
elected,  which,  on  April  :>1^  is<h;,  were  passed  by  the  House  without 
(iebat(»  or  division. 

IKeport  \ht\).  first  session  Fifty-fourth  Congfress.  | 

(8ii)  Nkwman  rs,  Spknckk. 

(:i;>)    UaTLIFF    /'.w.    WlIJ.IAMS. 

(34)  JiiiOWN  /'.v.  Allkn. 
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Valid  it  tj  of  r<nii<titati(n\  (\f  Mi^'^Hi^Hnippi,      RejxrrtH  f(^t'  contn^tccH^  tvho 
retniiidJ  Sffifs. 

Kopoits  bv  Mr.  McCall. 

These  three  cases  involved  the  same  question,  and  the  three  reports 
are  in  substantially  the  same  language.  The  body  of  the  report  in  the 
case  of  Newman  /%y.  Spen(*er  is  as  follows: 

In  this  case  no  testimony  has  been  presented  to  the  committee.  It  is  allepe<.i  that 
some  was  taken,  but  nothing  has  ])een  tiled  with  the  Clerk  of  the  House.  The  con- 
testant, however,  contends  that  section  241  of  article  12  of  the  constitution  of  the 
State  of  Mississippi,  a<lopte<l  in  1892,  is  in  contravention  of  the  Constitution  of  the 
United  States  and  of  the  act  of  Conjjress  of  February  28,  1870,  entitled  "An  swt  to 
adjnit  Mississij>pi  to  representation  in  the  Congress  of  the  United  States,"  and  has 
tiled  a  brief  in  sup]K>rt  of  his  contention.  He  claims  that  the  al)ove-named  section 
of  th(^  State  constitution  is  void,  and  that  therefore  no  valid  election  was,  or  could  l)e, 
held  in  the  Seventh  Congressional  district  of  the  State  of  Mississippi. 

As  the  committee  is  of  the  opinion  that  a  decision  that  the  constitution  of  the  State 
of  Mississippi  was  invalid  would  not  necessarily  deprive  the  State  of  representation  in 
Congri'ss,  it  does  nf»t  attempt  to  decide  that  Question,  and  in  absence  of  any  testimony 
on  iH'half  of  the  contestant  it  recommends  tne  adoption  of  the  following  resolutions. 

The  resolutions  reconnnended  in  all  three  cases  were  adopted  with- 
out delmte  or  division  on  April  30,  1896. 

[Reix>rts  liuM).  1587,  and  1538,  first  session  Fifty-fourth  Congress.] 

(35)  Wilson   yx.  McLauuin. 

lUcifdl  rrjcrfion  ()fv<»trH,     Rcpovt  firr  confe^tee^  inJut  rtdaiiwd  tlu*  f<t'at. 

Rt^port  by  Mr.  Coddini^. 

This  ease  turned  (like  the  other  South  Carolina  ca.ses  in  this  Congress) 
on  the  (|U(\stion  of  counting  a  large  number  of  votes  offered  by  otherwise 
qualitieil  electors  but  rejected  bv  the  election  officers  on  the  ground 
of  nonregistration.  The  committee  found  that  the  number  of  these 
rejected  votes  clearly  proved  in  this  case  was  less  than  the  contestee's 
returned  majority  of  5,716,  and  therefore  presented  resolutions  declar- 
ing contestee  eUH*t<'d. 

Contestec^  dt^murred  to  the  notice  of  contest.     The  committee  said: 

It  is  achnitted  that  th<^  notice  was  in  writinj;  an<l  was  addressed  by  rej^istertnl  mail 
to  the  contestee,  one  c()i>y  to  his  "  home  office"  at  Bennettsville,  S.  C.,  and  the  other 
copy  to  Washinjrton,  J).  C.  It  is  not  denied  that  }K)th  copies  were  receive<l  by  Mr. 
McUiurin  within  the  statutory  tliirty  days,  nor  is  it  allege<i  that  he  has  Ix»en  placed 
at  any  disadvantaj^'c  })y  t!>e  manner  of  service.  That  the  notice  was  in  writing  and 
that  it  reached  the  pro] >er  party  are  sufficient  for  this  committee  to  hold  the  con- 
testee to  the  necessity  of  his  answer  and  proofs.  In  all  such  cases  the  rules  as  to 
siM-vice  may  naturally  l)e  somewhat  flexible,  according  to  the  circumstances,  pro- 
viilcd  that  no  clear  right  l>e  thereby  denied  or  infringinl.  An  intelligent  and  intel- 
ligible notice  in  writing,  actually  in  the  hands  of  a  contestee  within  the  thirty  days 
estahlisluMl  hy  statute  ought  to  l)e  sufficient. 

On  the  ({uestion  of  the  constitutionality  of  the  registration  law  of 
South  Carolina  the  committee  said: 

A  casual  examination  of  the  testimony  discloses  the  fact  that  if  the  contestant  is  to 
overc(»ni(^  the  majority  returned  against  him  his  chief  reliance  must  rest  in  l>eing 
allowed  to  reverse  the  results  of  the  registration  law  of  1882  and  to  ally  with  his 
certified  vote  the  aggregate  of  such  votes  as  were  rejected  under  that  law^. 

In  taking  up  this  question  some  suri)rise  is  not  unnatural  that  during  its  career  of 
m(»re  than  twelve  years  the  constitutionality  of  this  law  has  not  been  urgtMl  to  a  deci- 
sion before  the  highest  tribunals.  Disfranchising,  it  is  allegtKi,  many  thousands  of 
voters,  the  law  ai>i>ears  Ix^fore  this  House  for  construction  at  a  perioti  w'hen  '"^ 
approaching,  or  has  reatdied  through  other  legislation,  a  jiractical  deaf' 
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i»f  itH  iuloptiim.  ri«l«»r  tin's*'  riivninstaiici»H  no  lalx»re<l  or  oxUmdcil  albumen t  will 
Ix*  attniipttMl  in  thin  rei^»rt.  That  law,  by  its  HiH^'ilic  tonnn,  extencle<l  the  iH.*riotl  of 
n*si<hMH'e  n'tjuinnl  by  tno  conHtitntion  of  South  Carolina.  It  plaotnl  in  the  l)aii(l»(  of 
a  Hi]K'rviH»r  (»f  nvif'tratinn,  an  ollicial  holding;  by  oxwutive  apj)ointinont  a  jx>wer 
l>rartically  al>s4»lut«^  i)f  jud^in^  the  ri^htn  of  vot^^rH,  and  the  testimony  it*  abiimiaiit 
that  the  jmiwit  wan  unsparingly  UHi*<l  for  tln^  exelusion  of  at  least  one  i'la*v.  It  is 
eipially  tnie  that  th(»  Kune  i>ower  ho  nioldtnl  the  detailn  of  many  regristration  eertifi- 
cateH  that  olIicerH  comlnrtinj:  eltH'tionn  were  able,  or  aHHumetl  to  l)e,  to  reject  many 
voterH  nn  an-ount  of  trivial  <»r  pretende<i  defectH  in  their  i*ertifii«te8.  A]u:ain«t  the 
HWit'oin^  disfranrhi^Mnent  of  thin  law  the  averap^  voter  was  iK>werle«P  when  he  ten- 
dere<i  his  ballot.     I'nder  <'oh)r  of  law  IiIh  exclusion  wan  eonifdete. 

A  niaj«»rity  of  this  eoininittiH' ban  reaehe<l  the  eoneluHion  that  the  voters  of  the 
<listri<'t  now  in  eonsiilenition  who  wen*  qualifieil  under  the  constitution  of  South 
Carolina  and  who  wen*  reje<*t<Ml  un«ler  o(»lor  of  the  enforeenient  of  the  re^tration 
law  an)  entitliMl  t<>  Ik.»  heanl  in  this  contest. 

In  this  eonchision  no  vi<ilent'«»  is  done  to  the  diH'trine  that  **  where  the  proper 
authorities  of  a  Stati'  have  given  a  const rurtion  to  their  r»wn  statutes  that  construction 
will  \h.'  followed  by  the  KtMleml  authorities."  While  the  supreme  court  of  South 
( 'arolina  has  not  }kiss<h|  de<'isively  U[M>n  the  statute  in  (luestion  the  jxiople  thetUHelves, 
the  hij^hest  authority  in  that  State,  have  diM-retnl  its  disai>iK^rance  from  the  statute 

InMik. 

Fn»ni  this  stand)N)int  we  look  for  the  cours«*  to  1h;  followed.  Hliall  the  elei'ition  l»e 
st?t  aside  and  the  seat  in  (|ue8tion  vacate<l?     Under  the  authorities  we  think  not. 

lU*y<tnd  tloubt  the  usual  formalities  of  an  election  were  fc»r  tlie  most  part  o!.>eerved. 
No  substantial  niiscnunt  t»f  votes  actually  ca.Ht  is  alk*geil.  There  are  no  charges  of 
vinlcntv  (»r  intimidation  wriously  afft^-ting  the  result  which  have  l)een  verifier!.  If 
fraud  In.'  allegiMl,  under  sanction  of  legislative  enactment,  it  was  a  general  fraud,  and 
th«'  iM'turns  are  in  gi*nei"al  unchallcngi.Hl  for  corrtn^tness.  The  votiv  a4.*tiially  cast  are 
not  in  ("ontroversy;  the  voles  not  ciist  art*  the  ones  prt»sente<l  for  computation. 

Qiiotino;  McCriiiy,  sections  4s:5,  4sl),  and  Waddill  vs.  Wise  (Rowell, 
224).  the  coiiiinittce  said: 

It  is  a  matter  nf  si-rious  import  and  pnH'e<lent  to  introduce  into  an  elei^tion  the 
count  of  a  large  disfmnchis*^!  chiss.  Hut  if  the  principle  is  gooil  as  to  4  or  40  or  400 
it  shouM  I'ertainly  be  no  less  available  for  a  larger  numl)er;  or,  briefly,  the  nunil)er 
is  immaterial  if  i*apable  of  <Mjrrect  computation. 

The  i'ontestant  <'laiiiiecl  to  h(^  allowed  tli(»  votes  of  sovcral  thousand 
all(»j^iHl  voters,  whose  names  wen*  <jfiven,  hut  whose  (lualilieiitioiis 
rested  on  vai'vin<^  tc^stimony.  The  names  of  the  voters  api>oarod  in 
lists  executed  in  most  of  the  election  precincts  on  the  dav  of  the  idec- 
tion,  siofned  by  the  pai'ties  or  by  authorization,  and  were  in  most  ciises 
a])pende(l  to  a  form  of  jM'tition  addressed  to  Con^^re.ss,  recitino-  that 
th(>  snbscrii)ers  wow  (jualilied  to  re^jfister  and  vote  and  had  "'made 
every  reasonable  etfort  to  i)ecome  (pialilied  to  vote  aecordinjjf  to  the 
n»tif ist ration  law  of  this  Stat(\  hut  have  been  denied  an  ecpml  chtuice 
atui  th(^  same  opportunity  to  n*<(ister  as  are  accorded  to  others/'  and 
had  ])n\sente(l  tiiemscdves  at  thi^  <dection,  int(»ndin<^  and  desirinjr  to 
vote  for  contestant,  and  were  denied  tlie  right  to  vote.  The  comnnttee 
said: 

Thes4'  petitions  are  not  usually  verilieil  ])v  adidavit,  but  are  giMierally  supph^ 
mented  by  testimony  of  those  wb(»  had  them  m  charge,  with  such  explanations  and 
corroborations  as  the  witnesses  could  give. 

It  is  considered  by  a  majority  of  this  committee  that  these  lists  are  not  p<*r  so  evi- 
<lenci«  in  tin*  pen<ling  conti'st.  They  an»  •hM-larati<>ns,  important  jttirts  of  which 
shouM  I )e  proven  in  accordance  with,  usual  legal  forms.  It  is  not  imjKtssibU*  .«^>  to 
<lo,  and  conscMjUently  we  think  it  is  necessary  for  rea<*hiug  trustworthy  n»sults. 

i'nder  the  authority  of  Vallandigham  />.  ('anipU'll  (  1  lUrtlett,  j».  81)  tlu^^  dtn-la- 
rations  miirht  s«'rve  a  use  beyond  a  mere  list  f«)r  verification,  for  it  was  then*  held 
"the  law  is  settled  that  tlu*  «leclaiation  of  a  voter  as  to  how  he  votCMl  or  inten<led  to 
vot<',  made  at  the  time,  is  competent  ti'Stimony  on  thej»oiut." 

We  jiropose  to  compute  tlu*  balh»ts  of  those  who  were  eutithnl  to  ca.st  them,  and 
there  is  ample  support  in  a  lino  of  authorities  and  prci'e^lent*?.  A  few  only  are 
fcielected. 
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Delano  rs.  Morgan  (2  Bartlett,  170),  Hogan  vs.  Pile  (2  Bartlett,  285),  Niblaek  vs. 
Walls  (Forty-second  Congress,  104,  January,  1873),  Bell  vs.  Snyder  (Smith's  Rep., 
251),  are  uniformly  for  'Hhe  rule,  which  is  well  settled,  that  where  a  le^l  voter 
offers  to  vote  for  a  particular  candidate,  and  uses  due  diligence  in  endeavormg  to  do 
t;o,  and  is  prevented  by  fraud,  violence,  or  intimidation  from  depositing  his  ballot, 
his  vote  nhall  Ixj  counted." 

In  Bisbee,  jr.,  tw.  Finley  (Forty-seventh  Congress)  it  was  stated,  "as  a  question 
of  law  we  do  not  understand  it  to  be  controverted  that  a  vote  offered  by  an  elector 
and  illegally  rejected  should  be  counted  as  if  cast." 

In  Waddill  iw.  Wise  (supra)  the  same  doctrine  was  elaborately  discussed  and  a 
further  ntep  taken  by  holding  "that  the  ability  to  reach  the  window  and  actually 
tender  the  ticket  to  the  judges  is  not  essential  in  all  cases  to  constitute  a  good  offer 
to  vote." 

Keferring  to  the  evidence  given  in  connection  with  the  lists  in  this  record  it  seems 
proper  to  adopt  some  general  principles  as  a  standard  for  the  examination,  and  the 
following  have  been  used  as  suitable  and  in  accord  with  the  precedents  quoted: 

First.  The  evidence  should  establish  that  the  persons  named  in  the  lists  as  excluded 
voters  were  voters  according  to  the  requisites  of  the  constitution  of  South  Carolina. 

Second.  The  proof  should  show  that  said  persons  were  present  at  or  near  the  Con- 
gres^iiijnal  voting  place  of  their  respective  precincts,  for  tne  purpose  of  voting,  and 
wt)uld  have  voted  but  for  unlawful  rejection  or  obstruction. 

Third.  That  said  excluded  voters  would  have  voted  for  the  contestant. 

Applying  these  principles  to  the  testimony  in  detail  the  committee 
found  3,124  votes,  501  of  which,  however,  were  included  *'for  argu- 
ment's sake,"  being  from  places  at  which  nojpolls  were  opened.  By 
either  (imputation  the  number  was  insufficient  to  overcome  the 
returned  majority  of  contestee. 

Thi^rc  Avas  no  minority  report,  and  when  the  case  was  pres^ented  to 
the  House  it  was  stated  that  the  ''resolutions  in  the  report  represent 
tlie  unanimous  sense  of  the  committee,"  but  most  of  the  points  of  law, 
as  above  (juoted,  are  expressly  stated  in  the  report  to  be  me  opinion  of 
''a  majority"  of  the  committee. 

The  resolutions  presented  were  adopted  without  division  on  May  1, 
\s9^},  and  contestee  retained  the  scat. 

[Report  1506,  first  session  Fifty-fourth  Congress.] 

(36)  Murray  vm.  Elliott. 

UUijiil  rejection  of  votes.  Majority  report  for  contestant;  minority 
f'i  jxfrffor  contested'.      Contestant  seated, 

Majoiity  report  by  Mr.  Overstreet;  minority  report  by  Mr.  Jones. 

This  ease  turned  on  the  charges  of  unlawful  re]ection  of  votes  by 
the  election  officers  in  the  city  of  Charleston,  S.  C.  According  to  the 
returns,  eontestee  had  a  majority  of  1,637.  It  was  admitted  that  con- 
testiuit  should  be  credited  with  217  votes  cast  at  Haut  Gap,  Berkeley 
County,  where  the  Federal  polls  were  not  opened  by  reason  of  the  fail- 
ure of  the  managers  to  act,  but  the  electors,  under  the  law,  improvised 
an  election  boaid  and  cast  their  votes.  This  would  reduce  the  returned 
majority  of  contestee  to  1,420.  His  returned  majority  in  the  city  of 
Charleston  was  2,414.  The  committee  called  attention  to  the  historv 
of  this  distriit  in  Congressional  contests  and  to  the  fact  that  contestee 
in  this  case  had  been  the  contestee  in  two  previous  contests.  In  the  city 
of  Charleston  the  number  of  colored  men  of  voting  age  was  8,437;  that 
of  wliites  was  6,4i>2.  The  colored  voters  were,  as  a  whole.  Republi- 
cans, and  were  tu*tivcly  interested  in  the  election,  attending  in  large 
crowds,  both  at  the  registering  offices  and  at  the  polls,  and  yet^Ml 
returned  vote  wsis,  Elliott,  2,811  votes  and  Murmy  397  voteugMMH 
testee  received  43  (x^r  cent  of  the  white  vote  and  contestant  ^i^^^^^l 
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of  tlio  rolorod  vote,  the  whito  niinoritv  thus  outvoting  the  colored 
iiijijority  iH'jirly  10  to  1.     Tlu»  conimittoe  stiid: 

In  tlu'  ulistMiri'  of  sniiH>  H'iU'nDiiMi'  i*x[>laimtion  it  would,  indetni,  be  strange  that  in 
;i  city  i>l  (>i>,(NM)  jN»pul:itioii,  with  S,(KN)  colnntl  voters  and  0,000  white  voten?,  the 
pro|H»rtit»n  of  whitr  vntfrsti>  ciODrc^l  vot«'r8  nhould  Ik*  as  10  to  1. 

Hnt  a  study  nf  ttu'  n'cnnl  <lis<'l4>s«n4  a  r(>ai«<jnablo  explanation;  and  that  is  that  the 
lK»ard  nf  siijH*rvis<>rs  fniiidiileiitly  iiniHMUNi  and  i)reventeil  the  re^stration  of  folore*! 
voters,  ami  cniinnitttNl  iiiti>iiti(iiml  ernirs  in  the  execution  of  reffri^trationcertifii^tes  for 
illiterate  vnters.  and  that  challengers,  unauthoriztMl  hy  law,  and  bv  theKanetion  of  the 
nianaprsat  tlu*  varioun  pririncts,  arbitrarily  i>iu(i?iMi  uiKin  thefjualiticationsof  eidore*! 
voters  and  din^'tcil  who  should  vote  and  who  shoultl  not,  and  that  in  c^ome  of  the 
jirecinctH  the  dead  autl  abwnt  wen*  nn-onUMl  ax  having  votwi. 

The  lH»anl  of  supervisors  f»)r  the  eity  of  C'harlest«»n  eonsiHted  of  three  men,  to  whom 
i-ach  voter  was  nMpiire<l  to  apply  for  a  certificate  of  registration.  ThiH  Ixwrd  was  an 
arbitnirv  court.  In'fon*  which  dlitenite  and  ignorant  voterM  were  com])elle(l  to  g^o  and 
in  which  they  had  a  ri^ht  to  place  full  conlidence.  If  errors  were  made  upcjn  the 
ci'i-tilicates  the  illiterat**  voters  would  not  Ik*  able  to  diwrover  them  and  if  au  error 
proved  fatal  to  his  certificate  the  voter  was  helpless. 

A  common  excuse  for  rejection  «»f  ballotn  wa*<  that  certilii^tes  held  by  the  voter 
faiUnl  toj;iv<  the  ninnlHT  of  the  pn*cinct,  or  the  correct  nund)er  of  the  ward  in 
which  the  vot«'r  livinl,  or  the  pn^HT  nuinln'r  of  bis  residence.  The  fa<*t  that  thene 
errors  apjK'ared  always  with  certiiicatt»s  held  by  eolonxl  voters  is  significant.  That 
the  v(»ter"s  holding  sucli  certificateH  wcr*  illiterate  was  sufficient  excuse  for  their 
ijrnorance  of  the  condition  of  the  certificates,  and  nlainly  shows  that  the  ernjfs  were 
made  hy  the  suiH^rvisor  of  n^^istration,  and  whetiier  intentional  or  not  should  not 
ojKTate  against  the  voter.  The  common  character  of  the  apparent  mistakes,  and 
their  fre«iuen<'y,  stronjjly  and  conclusively  indicate  that  they  were  intentional,  and 
ma<le  for  the  puriMise  of  dej»rivin>r  the  holders  of  the  tvrtificates  of  their  ballots. 

The  evidence  slnm^ly  sh(»ws  that  the  suiK»rvisors  of  registration  in  Charleston 
thn'w  every  possible  obstacle  in  the  way  of  a  full  and  fair  registration.  Bv  delay  in 
th«'  issuin«r  of  certilicates,  by  s^-emin^r  in  vest  ijrat  ions,  bv  excuses,  by  favoritism,  and 
by  iliscriminatitm  ajrainst  the  colore<l  voters,  un<iut*Htionably  many  hundreds  were 
j)n*venle<l  from  re^'isterin^.  This  yt ate  of  facti^  i.s  shown  to  have  existed  in  almost 
every  precinct  in  the  city.  To  show  the  <'haracter  of  this  testimony,  and  that  the 
condition  was  almost  universal,  the  foll<»win};  extrac^ts  from  the  evidence  taken  from 
the  record  are  jriven: 

1'be  committee  ^jiioted  a  laro-e  jimoimt  of  t4^stimony  and  added: 

rUK    hKMoc  |;\TH     <H  A  I.I.KMJKlts. 

The  law  of  South  Carolina  makes  no  ]>rovision  fc^r  any  purh  officer  as  a  ehallenjrer; 
ni'ither  "loc-  it  rccoirni/.e(»r  favnr  part y  n'pres«*ntati<»n  in  thefonnationof  therlifferent 
hoards.  And  yet  in  every  precinct  in  the  city  of  Charleston  a  TlenKK-ratic  ehalleiijjer 
wasi.n  duty,  and  in  nearly  every  instance  a  ])nvilejrt*<l  character  within  the  ]X)Iling 
place,  while  at  ea<h  pre<inct  the  olii(M*rs  of  election  wercMill  Demwrats. 

In  many  instances  the  challcn;rer  was  the  authority  of  the  lK>aril  U|xm  the  ({iu*s- 
lion  of  i|Ualilicati<»n,  an<l  in  no  case  where  the  challenge  was  exerciKni  was  the  voter 
allnwed  a  iieariiiL'  or  permilt«*d  to  vote. 

The  familiarity  of  the  challen^'ers  with  the  rc^gistmtiou  lK»okfl  and  the  kind  of  cer- 
tificates held  l»y  the  vniers  evidenced  their  i)reparation  for  their  part  in  the  jilan, 
whicii  was  to  p«iint  <»ur  the  defects  in  the  certilic^ites  of  registration  iK^causeof  which 
the  elect  inn  manii;rei*s  rejected  the  ballots. 

TUK    KI.K(TI(»\    M.\NA<;KltS. 

The  election  manair«'rs  in  each  precinct  in  the  city  of  ChnrU»ston  were  Demooratrf. 
No  dther  party  was  re<ogni/A'd  uj)on  tiie  lioanln.  And  while  the  law  of  the  State  is 
silent  as  tn  party  representation,  all  n-n.M'  of  jn.-^tice  and  right,  ecpiity  and  fainu'ss, 
would  demand  sncli  n'co;;nition.  It  is,  of  conrsi*,  nossible  foralN»anl  compi.»se<i 
wholly  of  men  of  one  party  to  ])ro|H'rly  ami  honestly  <lischarg(*  the  dutii*  of  such 
lM»ard,  an«l  the  law  ])n'>um<'S  their  dutic's  were  so  dist'liai^ged;  but  in  this  (."asc*  tlu* 
mana;:er<  of  election  iMM-ame  the  third  side  in  the  triangle  of  frau<l  that  e(»ntrolletl 
theelecti'Hi  ill  the  city  <»f  Charleston.  r»y  their  treatment  of  the  Democratic  ehal- 
lenizer.  wherel)y  he  was  made  the  authority  upon  thequalificration  of  voters,  by  their 
relusiil  in  many  cases  to  expose  the  in.side  of  the  Imix  before  voting  began,  and  the 
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conduct  of  a  private  count  at  the  close,  and  in  some  cases  by  the  personal  misconduct 
of  the  members  of  the  board,  the  presumption  of  law  in  their  favor  is  overthrown; 
and,  construing  their  action  in  the  light  of  the  conduct  of  the  supervisors  of  r^istra- 
tion  and  Demcxiratic  challengers,  a  conspiracy,  involving  them  all,  to  defraud  the 
c(jlored  voters  of  their  ballots  in  the  interest  of  the  contestee  is  reasonably  inferred. 
Tu  show  tlie  character  of  this  testimony,  and  that  it  was  common  throughout  the 
city  of  Cliarleston,  the  following  extracts  from  the  evidence  taken  from  the  record 
are  given: 

The  committee  here  quoted  a  large  amount  of  testimony  bearing  on 
those  points,  and  also  on  instances  of  fraudulent  voting  of  dead  or 
absent  persons.     The\'  summed  up  the  case  as  follows: 

These  instances  strengthen  the  claim  that  the  entire  election  m  the  city  of  Charles- 
ton was  tainted  with  fraud,  and  that  gross  irregularities  occurred  at  nearly  every 
precinct. 

The  conduct  of  the  supervisors  of  registration  and  the  managers  of  election,  and 
the  practice  of  sweUing  poll  lists  with  the  names  of  the  dead  and  absent  voters,  was 
such  as  to  cloud  the  result  with  uncertainty  and  doubt. 

The  presence  of  the  challenger  and  his  conduct,  although  unauthorized  by  law, 
would  not  in  itself  be  sufficient  to  invalidate  the  election  where  such  officer  acted, 
but,  considered  as  a  circumstance  in  connection  with  the  known  misconduct  of  the 
sui)ervisors  of  registration  and  the  managers  of  election  and  the  swelling  of  poll  lists, 
it  becomes  of  great  imjjortance  in  determining  whether  or  not  the  will  of  the  major- 
itv  of  the  voters  at  such  precincts  isexpresseii  by  the  returns.  Fraud  in  the  conduct 
of  an  election  may  be  shown  by  circumstantial  evidence.  (McCreary  on  Elei'tions, 
3<l  e<l.,  sec.  540;  fcnglish  vx.  Peelle,  Forty-eighth  Congress.) 

It  is  not  necessary,  in  order  to  set  aside  a  return  for  fraud,  that  the  officers  of  elec- 
tion participated  in  the  fraud.  But  if  the  unlawful  actsof  third  persons  are  connived 
at  by  the  officers  the  effect  is  the  same.     (McCreary  on  Elections,  3ii  ed.,  sec.  543.) 

It  is  th(»  opinion  of  the  committee  that  the  conduct  of  these  officers  was  such  as  to 
bcfir  the  badge  of  fraud  at  each  of  the  election  precincts  of  Charleston,  except  Nos. 
1  in  Ward  2,  1  and  2  in  Wanl  6,  and  1  in  Ward  10,  and  the  question  then  arises 
whether  the  returns  shall  be  purged  or  rejected. 

The  authorities  are  clear  and  complete  that  where  fraud  taints  a  return  it  can  not 
1)0  purged,  but  must  be  rejected;  but  a  return  (an  be  purged  only  by  rejecting  ballots 
illogiilly  ca.st  or  wrongfully  counted.  While  in  this  case  legal  ballots  were  unques- 
tionably kept  from  the  box  by  the  ille^l  and  wrongful  acts  of  persons  connected 
with  the  niachinerv  of  the  election,  it  is  impossible  to  determine  the  numl^r  of  these 
])allots,  and  the  only  logical  and  equitable  result  is  to  reject  such  returns. 

The  committee  therefore  rejected  all  but  four  precincts  in  the  city 
of  Charleston. 

Making  the  corrections  and  deductions  indicated,  contestant  would 
have  a  majority  of  434  votes,  and  the  committee  therefore  presented 
resolutions  declaring  him  elected. 

The  minority  disagreed  on  nearly  every  point.     They  said: 

The  undersigned,  not  being  able  to  agree  to  the  report  of  the  committee  or  its  con- 
el  union.^,  feel  con.strained  not  only  to  dissent  therefrom,  but  to  assail  it  as  failing  to 
present  the  case  fully  and  properly  for  the  determination  of  the  House. 


There  was  no  dissent  in  regard  to  counting  the  Haut  Gap  votes. 
The  issue  was  on  the  20  precincts  (out  of  24)  in  the  cit}'  of  Charleston. 
This  city,  the  minoritv  noted,  was  never  in  the  old  Seventh  district,  to 
whose  history  the  majority  had  referred.  The  new  district  was  a  sea- 
coast  district,  of  contiguous  territory  and  similar  interests.  The 
minority  (juoted  testimony  showing  that  contestant  was  unpopular 
with  his  own  party.  He  had  been  accused  of  getting  his  nomination 
by  unfair  means,  and  was  not  a  resident  of  the  district.  Contestee 
was  shown  b\'  the  returns  to  have  received  large  majorities  at 
strong  colored  precincts  against  which  there  was  noevi( 
The  registration  board  of  C/harleston  had  thrice  moved 

H.  Doc.  510 36 


54fi  DIGEST   OF   CONTKSTED    KLKCTION    CASES. 

to  j^ive  ovorylKKly  a  <*()nvoiiient  chtuico  to  ro^istor,  and  had  taken 
three  months  t^)  do  its  work.  There  was  no  evidem^c  a^inst  the  char- 
acter of  its  nienil)ers.  All  the  charges  in  the  testimony  against  registra- 
tion otHcers  either  related  to  a  former  or  subsequent  board  or  no  time 
was  fixed  hy  the  witness.  The  testimony  quoted  in  the  majority 
report  on  the  genenil  manner  of  conducting  the  election  was  contra- 
dicted })v  much  other  testimony  not  (juoted.  The  minority  <iuoted 
some  of  it  l)v  precincts. 

Taking  all  tlu^  teHtiiiioiiy  ^iveii  alK>iit  pt^rsonn  roj<H*t<Ml  at  the  polls  who  were  re^ris- 
ton'<l,  \vi>  find  that  the  naiiiitj  of  118  ik'ixoiih  an>  ti^HtificHl  to  as  liaviiiju^  re^iiatered  and 
wen*  ii<»t  allowcnl  to  votv;  that  of  thw  nimilH^r  only  8<i  themselveH  swore  that  thfv 
w«'n'  n'^iistentl,  and  that  Sni)erviji«)r  I-..  K.  WillianiH  pr(»vi»H  that  of  the  reniaiiider 
77  nevi^r  ha<l  U'cn  rejristenMi.  IX^dndin^  th<»JH^  77  from  the  118,  there  rt^nain  41 
|M»rs<>nH  as  to  whom  it  Inm  lH*c»n  ti.'stilit?ii  that  they  won'  rojeotedaw  voton*  although  rvg- 
iston'd.  So  tl  it,  takinjj:  tho  most  oxtremo  rast?  against  the  <i:)ntestee,  there  w^ere  not 
in  tlu'  I'ntin'  city  nf  Charleston  more  than  41  rej^istfrtnl  voters  who  were  refused  the 
ri^ht  to  vote.  *  *  *  A  eaivful  H<Tiitiny  of  tlu^  whole  evidem*e  in  thin  ctu<e  tt>n- 
vim*es  ns  that  the  eoiit(»stee  receive<l  aHnl>stHntial  majority  of  the  voteH  cant  for  Rt»pre- 
wntative  in  (Nm^ress,  and  that  if  every  vote  of  thosi'  who  offen^l  to  Vote,  with  or 
without  ccrtincatesof  n*j:istnition,  in  the  city  of  ('harleHton  should  l)ecounteil  for  the 
cf»ntestant  the  majority  of  the  contestet*  would  not  l)e  materially  reihu^.     *     *     « 

Tnlcf^s  the  presumption  is  indul^'<l  that  every  man  who  h&^adark8kin  iaaRepulv 
licaii  and  voti^s  the  Hepublican  ticket  at  all  times  and  imder  all  conditions  and  cir- 
cumstances, even  when  he  swears  that  he  vote<l  otherwise,  it  will  he  ini]>OH8ible  to 
jrive  tlu'  cont«'st4int  the  seat  which  he  claims. 

The  minority  therefore  recoimnended  resolutions  dechiring  cont<*stee 
elected. 

The  case  was  fully  del)ati»d  in  tlu*  House*,  and  the  resohitions  prc- 
scMited  })v  the  minoritv  were  lost  bv  a  vote  of  4S  to  144.  The  resohi- 
tions  presented  by  the  majority  were  then  passed  hy  a  vote  of  153  to 
33,  and  on  June  4,  1K1)6,  Mr.  Murray  was  sworn  in. 

[Report  ir)()7,  parts  1  and  2,  first  session  Fifty- fourth  C^nj^res-s.] 

(37)  Kkakhv  /'.v.  Abhott. 

Iu)i('it({  hiillnts;  lucf^tfuf:  'nifnrnnil  n  turns,  Rrjtnrf  for  'v>;//<-.v^/>'. 
irlin  /•<  fnintif  fin'  s«<ff, 

Accunlin^^  to  the  returns  contestee  received  a  plurality  of  J^44  votes. 
Contestant  alh^^ed  tliat  s(»v(M'al  hundred  votes  in  the  various  previncts 
of  Dalhis  C'ountv.  Texas,  were  cast  and  not  incUided  in  the  returns, 
an<l  that  thev  were  all  cast  for  iiim;  that  in  another  countv  there  were 

ft  ft- 

no  pnM'inct  returns,  but  only  tnlly  slieets,  which  the  countv  conmiis- 
sioncrs  had  no  rioflit  to  count,  and  that  his  party  was  denied  repre- 
sentation at  ])olls  in  another  county.  Sundry  niinor  irregularities  were 
also  all(>ir^Hl.  A  recount  of  the  votes  in  Dallas  Countv  and  of  one 
])recinct  in  another  county  showed,  acrordinj;  to  contestant's  claim,  a 
net  jjfain  for  him  of  144  vot(»s.     The  cumniitt(»e  said: 

Many  (luestions  arist»  as  to  tlie  van<»us  ballots  <'oncernin>:  which  then.^  is  a  contro- 
viTsy  Ix'tween  the  contestant  and  contestee,  hut  f«»r  the  jMirpose  of  the  deciHion  in 
this  case  it  is  unnecessary  to  <'onsider  them,  ami  the  case  may  be  disposed  of  on  the 
theory  that  the  c<)ntenti<m  ol  the  contestant  is  correct,  and  that  the  144  votes  which 
he  claims  to  have  grained  sliould  ])e  credited  to  him. 

Tlu*  char<(es()f  n<)nre{)resentation  of  contestant's  (the  Populist)  party 
were  disproved.  The  case  must  then  turn  on  the  n^jection  of  the 
tallv-sheet  returns  counted  bv  the  countv  commissioners.     The  com- 

ft  ft  • 

mittee  said: 

It  will  ]»«' seen,  lheref<in»,  that  the  contestant  asks  to  he  awanled  a  seat  to  which 
he  W"fl.s  not  elected,  on  the  ^Tound   that   the  otliivrs  at  certam  election   prc*cinct8 
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neglected  to  cH>mply  with  the  statutory  requirement — that  they  should  make  out  and 
deliver  to  the  county  judge  returns  showing  the  vote  polled  at  the  precincts  of  which 
they  were  the  managers  of  the  election.     *    *    * 

The  c'ontestee  took  the  testimony  of  one  or  more  officers  of  each  of  the  election 
preciiu'ts  from  which  no  returns  were  made,  and  it  was  proved  that  the  failure  to 
make  the  returns  in  each  instance  was  occasioned  by  the  fact  that  no  blanks  upon 
which  returns  should  have  l)een  made  were  furnished;  but  as  to  each  prei'inct  proof 
was  made  from  the  tally  sheet  and  from  the  memory  of  the  officers  of  election 
exactly  what  the  vote  actually  polled  for  each  candidate  was. 

It  waa  not  contended  bv  the  contestant  and  no  effort  was  made  to  prove  that  the 
vote  was  in  any  instance  different  from  that  shown  by  the  tally  sheet  and  as  testified 
to  by  the  witnesses.  But  he  contends  that  it  was  necessary  that  there  should  have 
U'en  a  recount  of  the  ballots  cast  at  each  of  the  voting  precincts.  Uix)n  this  point 
the  committee  are  agreed  that  if  the  contestant  had  alleged  that  the  vote  at  any  of 
the  precinct«  from  which  there  were  no  formal  returns  was  different  from  that  shown 
by  the  tally  sheet,  or  if  he  had  charged  that  there  was  anv  fraud  on  the  part  of  the 
election  officers,  it  would  have  been  necessary  for  the  ballots  ca«t  at  sucn  precincta 
to  have  l>een  recounted,  as  they  were  in  the  precincts  concerning  which  ne  made 
such  charges,  but  it  is  to  be  observed  that  no  such  contention  was  made  by  the  con- 
testant, and  no  suspicion  waa  raised  as  to  the  correctness  of  the  vote  as  estmiated  by 
the  commissioner's  courts  of  the  different  counties  and  as  proved  by  the  contestee. 

The  resolutions  rci;omiiicnded,  declaring  contestee  elected,  passed 
the  House  May  4,  1896,  without  division. 

(38)  Yost  vs.  Tucker. 

lUrgnJhj  rejected  ballots;  irregnlariti<is.  Majority  repart  fttr  con- 
tei<trf;  iiunorlty  report  for  contestant.      Contestee  retained  the  seat. 

Majojity  report  by  Mr.  McCall;  minority  report  by  Mr.  Walker. 

According  to  the  returns,  contestee  had  a  plurality  of  the  ballots 
counted  of  S92.  The  oflScers  of  election  at  the  various  precincts  of  the 
district  threw  out  3,797  ballots  as  improperly  or  imperfectly  marked 
(under  the  Walton  Australian  ballpt  law  of  Virgmia).  Of  these 
rejected  ballots,  1,0'21  were  destroyed  by  the  election  officers,  and 
:^,77<)  were  preserved  and  included  in  the  subsequent  recount  of  all 
the  ballots  in  the  district. 

Contestant  claimed  that  the  ballots  rejected  by  the  election  officers 
were  nearly  all  marked  with  sufficient  accuracy  to  disclose  the  inten- 
tion of  the  voter,  and  that  the  imperfections  of  the  ballots  were  due 
to  a  partisan  administration  of  the  law  in  the  interest  of  contestee. 
A  recount  of  all  the  ballots  preserved  was  held,  and  a  description  of 
the  character  of  all  the  rejected  ballots  preserved  was  thus  in  the  record. 
1  estimony  was  taken  showing  the  nature  of  the  irregularities  of  some 
of  the  ballots  destroyed  on  the  night  of  the  election,  and  this  testi- 
mony, so  far  as  it  was  clear  enough  to  establish  the  facts,  was  also  con- 
siden^d  by  the  committee.  The  sections  of  the  law  describing  the 
l)all()t  and  the  method  of  voting  were  as  follows: 

Sec.  2.  Each  person  offering  to  vote  shall  deliver  a  single  V>allot  to  one  of  the  judges 
of  election  in  tlie  presence  of  at  least  one  of  the  other  two  judges. 

Skc.  .1  The  ballot  shall  be  a  white  paper  ticket  containing  the  names  of  the  per- 
sony  who  have  complied  with  the  provisions  of  this  act,  as  hereinafter  provide<l,  and 
the  title  of  the  office  printed  or  written  as  hereinafter  provided.  None  other  shall 
be  a  lejral  l)allot. 

Skc.  5.   It  nhall  ])e  the  duty  of  the  electoral  Ixjards  of  the  several  counties  and 
cities  within  the  State,  within  thirty  days  preceding  each  election,  to  cause  to  be 
printed  a  number  of  ballots  eciual  to  tw'ice  the  entire  registered  vote  of  the^  "*'*" 
county  or  city.     These  ballots  shall  contain  the  names  of  all  candle' 
w ith  the  provisions  as  above  required,  printed  in  black  ink,  imm< 
offi(!e  for  which  they  have  so  announcea  their  candidacy. 
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^Ei.  Jl.  Kvvn*  I'letrtor  (lualifitNl  to  vote  at  a  pivt'inot  Hhall,  when  he  00  demands, 
Ik*  furninhtMl  with  an  olMciul  tjallot  by  one  df  the  jud^jreti  of  election  tfelei'ted  for  that 
»hity  hy  a  majority  of  the  jiifi^^^'s  |>n>sent.  The  said  eIe<rtor  shall  then  take  the  said 
oHirialUillot  and  H'tin*  to  said  voting  FMN>th.  He  nhall  then  draw  a  line  with  a  pen 
or  ]M*nril  thnui^li  the  names  of  the  candiiiatefi  he  doe:*  not  wif^h  to  vote  for,  leaving 
the  name  or  names  of  the  candidate  or  candidates  lie  doen  wiz«li  to  vote  for  unscratrrht^d. 
No  nameshall  lMM-rmsi<iere<l  si'ratche<i  nnlesj>sthe  pen  or  pencil  mark  extend  throu>rh 
thnH*-fourths  of  the  len^h  of  ssiid  name:  ami  no  tiallot  save  an  official  1)alh>t  alM.>ve 
pnivid(*4l  for  sliall  U*  ronnteil  for  any  |H*rson.  When,ai<  to  any  ofliiv,  more  than  one 
name  ri'mains  Mns<>nitch4'<l,  the  Imllot  for  that  (tarticnlar  office  shall  Yh*  void,  hut  the 
Imllot  as  t«)  any  other  office  for  which  only  one  name  rtMnains  unscratched  nhall  lie 
valid.  He  sliall  foM  said  Imllot  witli  the  names  of  the  candidatet>  on  the  inj*ide  and 
hand  the  same  to  the  jud^'e  of  ele<-ti4»n,  who  shall  [>la(v  the  same  in  the  liallot  box 
without  any  ins|KM'tirin  further  than  to  assure  himself  that  the  Iwllot  is  a  genuine 
Imllot,  fi>r  which  purjN^sc*  he  may.  without  liM>kimr  at  the  printeii  inside  of  eai<l  Ijal- 
l(»t.  insfH'it  the  official  s<id  \i\Hm  the  l»ack  thert»f)f:  /V/»n(W,  It  shall  he  lawful  for 
any  voter  to  enu^^  any  or  all  names  printt^l  U]>on  said  (official  Ikallot  and  sutjtstitute 
tlien*in  in  writinjr  the  name  of  any  p«*rs<»nor  jiersons  for  any  office  for  which  he  niay 
desin*  t«i  vote. 

The  result  of  tht»  recount  showed  12,12t»  perfect  ballots  east  for  con- 
tt'stee  and  10,51:^  for  contestant.  It  was  agreed  that  a  larjife  nuuiber 
of  more  or  less  iniiH»rfe<'t  IwiUots  should  be  added  to  these  liffiires. 
A«*cordin<r  to  the  majority,  tlie  added  Inillots  would  reduce  the  majority 
of  contestee  {s\i'2  on  the  returns  or  lj)14  on  the  jierfect  Imllots)  to  321 
or  !♦>!  votes;  ac<*ordiniJf  to  the  minority,  the  majority'  of  contost-et^ 
woidd  be  overcome  and  a  majority  for  contestant  of  &2  votes  shown, 
wliich  would  be  further  increased  to  78H  by  wholly  i-ejectiiij^  two 
<*ounties  and  three  ni-ecincts  whei'e  the  whole  conduct  of  the  election 
was  tuinted  by  frauaulent  conspinicy. 

Tpon  l.l^ili  ballots  cast  for  contestant  and  11-t  cast  forcontostce  the 
only  irre<^ularity  was  that  the  caption  of  the  ticket  us  well  as  the 
names  of  th(»  candidates  not  voted  for  was  '^scratched.''  These  "cap- 
tion-mark(»d"  tickets  wore  counted  by  })oth  the  majority  and  the 
miiioritv.     The  maioritv  said: 

The  general  rule,  donljtless,  is  to  ciumt  those  Uillots  wliich  cU»arly  express  the 
intention  of  tiie  voter,  but  the  intention  must  Ik»  expres^^ed  as  providtnl  by  law.  We 
<lo  not  HUppos«»  it  wouM  U*  conten<l<tl,  in  view  of  the  re<juin'ment  of  this  statute  for 
an  otticial  Itallot  an<l  an  express  prohibiriitn  a«>rainst  counting  any  other  liallot,  that  a 
ballot  provi^ltMl  hy  th(»  voter  himself  an<l  depositee  1  by  him  should  In?  iHmntt*<l, 
althoujrii  it  expresse<l  his  intention  In^yond  all  doubt.  The  (]uestion  here  is  not  one 
which  rests  on  a  snpjM)sed  ambi^'uity  of  the  balK>t,  Imt  it  is  a  (piestion  of  what  the 
laws  of  Virjrinia  require. 

The  intention  of  the  voter,  if  it  can  Ik*  <'learly  ibJcertaintnl  fn>m  the  ballot,  will 
jrenenilly  h<*  vriven  effect  to,  and  when  it  is  not  exj>ressed  acconlin^  to  the  strict 
reijuirements  of  a  statute,  such  reijuirements  will  often  1m*  n*>ftir<kHi  as  merely  direirtory, 
unless  a  failun*  to  comply  with  tliem  is  declared  to  l»e  fatal  to  the  ballot.  But  where 
the  statute  itself  pnnides  that  a  certain  thinjr  shall  1h.*  done  by  the  voter  or  his  vote 
shall  not  l)e  counted,  then  there  can  l)e  no  j|uestiou  that  a  provision  of  that  character 
is  mandatory  and  that  a  failure  t<»  comply  with  it  is  fatal  to  the  ballot. 

In  the  present  case  there  is  n<)  <|uestion  of  the  intention  of  the  voter.  There  wajs 
oidy  one  otiice  to  Ih»  tilled,  and  it  is  hardly  conceivahle  that  mort»  than  1,*J00  voters 
in  this  district  should  have  left  their  homes,  trone  to  the  ]>olls,  enterc^i  the  booths, 
and  ;rone  through  the  a<'t  of  votiiii;  with  the  intention  of  voting  to  fill  no  offi(«>  what- 
ever. This  was  the  first  election  at  which  the  Waltou  law  wsu^  applied  in  Virjunnia, 
an<l  und(»ul)ted]y  the  caption  wnt*  markeil  out  by  reascui  of  the  failun*  on  the  jiart  ojf 
the  voter  to  unrlerstand  this  novel  system.  I'nless  clearlv  re<|uirtMl  to  reject  these 
iMillots  by  the  N'inrinia  laws,  the  committee  believes  tlu-y  siuuild  Ix; counted. 

The  words  "none  other  shall  U'a  le^nd  ballot''  in  section  .S  n»fer  to  the  Australian 
ballot  ]>rovide<l  for  at  the  public  expense,  and  the  wonls  in  section  11  of  the  act, 
"no  l>alh»t  .sivean  official  ballot  alK>veprovid(Ml  for  shall  he  counte<l  for  any  person/* 
were  in  the  oninion  of  the  <'onunitte4'  intemled  only  as  a  i>rohihition  of  the  iX>unHn^ 
of  any  other  than  the  ballot  provided  for  l»y  the  first  sections  of  the  act.    The  erasure 
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of  the  caption  did  not  destroy  the  character  of  the  ballot  as  an  official  ballot,  and 
since  there  could  be  no  anibijruity  or  doul>t  as  to  what  office  the  voter  intended  his 
ciindidate  to  fill,  since  only  one  office  was  named  on  the  ticket,  the  committee  is  of 
the  opinion  that  these  so-called  "caption-marked"  ballots — 114  for  Tucker  and  1,169 
for  Yost — should  ire  counted. 

There  were  54  ballots  for  contestant  and  14  for  contestee  described 
as  '*  blotted  or  blurred" — that  is,  correctly  marked  by  the  voter,  in 
ink.  and  then  folded  before  the  ink  was  dry,  so  that  a  blot  or  mark 
wa.s  left  on  the  unscratched  name.  The  committee  counted  these, 
saying: 

As  to  the  "  blotted  or  blurred  **  ballots,  the  most  difficult  question  would  be  one 
of  fact,  as  to  whether  they  were  "  scratched  **  or  **  blotted/*  This  question  is  settled 
by  agreement  of  the  contestant  and  contestee.  It  is  conceded  that  they  were  all 
pr<)i>erly  marked,  and  in  folding  them  before  the  ink  was  dry  an  impression  was 
niacle  on  the  names  not  marked.  This  is  purely  accidental  and  not  to  l>e  deemed 
the  marking  or  scratching  contemplated  by  the  statute,  which  is  to  be  done  by  draw- 
ing a  line  ''with  a  pen  or  pencil"  through  the  names  of  the  candidates  for  whom 
the  v(jter  does  not  wish  to  vote.  The  contestant's  notice  of  contest  contends  that 
similar  l)all()ts  ca»^t  for  the  contestee  should  not  be  counted  and  does  not  claim  that 
such  ballots  should  Ix?  counted  for  himself.  The  committee  are  of  opinion,  however, 
that  they  should  be  counted — 14  for  Tucker  and  54  for  Yost — as  appears  by  the  record. 

There  were  also  454  ballots  for  contestant  and  271  for  contestee 
described  as  '*  imperfectly  marked."  The  principal  difference  between 
the  majority  and  minority  of  the  committee  was  on  these  ballots,  the 
majority  rejecting  and  the  minority  counting  them.  The  majority 
said: 

The  "imperfectly  marked"  ballots  are  admitted  to  be  ballots  which  were  not 
marked  as  provideii  in  secton  11  of  the  Walton  act.  It  is  provided  in  that  section, 
(|U()tc<i  above,  that  after  the  voter  has  retired  to  the  booth  lie  shall  draw  a  line  with 
pen  or  pencil  through  the  names  of  the  candidates  for  whom  he  does  not  wish  to 
vote,  leaving  the  name  of  the  candidate  for  whom  he  does  wish  to  vote  unscratched. 
It  then  says: 

"No  name  shall  be  considered  scratched  unless  the  pen  or  pencil  mark  extends 
tlirr)ugh  three-fourths  of  the  length  of  said  name.  *  *  *  Wnen,  as  to  any  office, 
more  than  one  name  remains  unscrat<'hed,  the  l)allot  for  that  particular  office  shall  be 
void,  but  the  ballot  as  to  any  other  office  for  which  only  one  name  remains  unscratcheil 
shall  be  valid." 

It  appears  very  clear  that  unless  a  name  is  marked  through  three-fourths  of  its 
length  it  is  not,  within  the  meaning  of  the  law,  to  be  considered  as  scratched  at  all, 
an<l  therefore  more  than  one  name  in  the  so-called  "imperfectly  marked"  ballots 
remains  unscratched  upon  the  ticket,  and  the  law  expressly  provides  that  in  such  a 
cai*e  the  ballot  shall  be  void.  It  is  not  for  the  committee  to  decide  whether  the 
provision  as  to  the  marking  of  the  ballot  is  a  wise  or  reasonable  one  or  not.  The 
voter  has  failed  to  express  his  will  by  the  so-called  "imperfectly  marked"  ballot, 
aicording  to  the  rec^uirement  of  the  statute,  and,  failing  in  that,  ttie  statute  declares 
that  the  ballot  is  void.  In  the  judgment  of  the  committee,  therefore,  these  "  imper- 
fectly marked  "  ballots  can  not  be  counted. 

The  1,021  destroyed  ballots  belonged,  in  general,  to  the  same  classes 
as  the  al)ove,  and  the  committee  counted  such  of  them  (naturally  only 
a  small  part)  as  were  asceilainable  by  evidence.     They  said,  in  general: 

With  reference  to  these  ballots,  generally,  it  may  be  said,  in  most  instances,  that 
tiie  Republican  judges  at  the  precincts  where  they  were  cast  concurred  with  the 
other  judges  in  treating  them  as  al>solutely  void  and  agreed  that  they  should  be 
burned  or  otherwise  destroyed.  At  a  few  precincts  the  Republican  or  Populist 
judges  objected  to  their  destruction,  but  the  record  shows  that  in  almost  every  case 
these  judges  agreed  to  the  count  and  concurred  in  the  conclusion  of  the  other  j'u<lges 
that  these  Imllots  were  not  marked  as  required  by  the  statute  and  could  not  l)e 
counted. 

While  the  committee  is  of  the  opinion  that  in  no  case  should  the  defective 
have  been  destroy cmJ,  yet  it  is  of  their  opinion  that  in  nearly  all  of  the 
destruction  was  made  in  entire  good  faith  and  that  such  destruction 
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i»n*4'iii('ts  (iiM's  lint  )irov«>  an  intiMitinti  to  n^ninit  fraud  on  th<'  i»3irt  of  thf*  elt'i'tion 
jinltfr.-.  T\\v  cinifi-sfant  atU'iiifits  to  prow  that  Home  of  tht'St*  liallotf  were  iiitentleil 
for  liiiii.  and  H'*  I»v  tlirinit'strnctioii  hr  was  pn'wnt^Hl  fniiii  liaviii):  a  reiHMint  c.»f  them, 
it  i.-  rlrarly  lii>  rfirlil  to  prove  hy  tluj  testimony  of  the  jnd^a't*,  or  of  an y  witnenn.  the 
exact  .•iini'lition  of  the  liallots,  iin<l  he  is  entiiU*<i  to  the  U^netit  of  any  tliat  he  can 
show  wen-raM  for  him. 

Tile  testimony  in  ivi^urd  to  phcIi  precinct  was  then  discus«.sed  in 
detail,  to  show  tht'  exact  result  arrived  at  by  the  application  of  thi>* 
nrineiph'.  T\\v  ninnl»er  of  ballots  proved  hy  sufficient  evidence  to 
have  l)e(Mi  iniproiM'rly  rejected  was  found  to  Ix*  insufficient  to  over- 
conn*  th(»  n'niainiler  of  th<»  n»turned  majority  of  contesU^e. 

Contestant  also  <'laimed  that  the  vote  of  two  counties  should  be 
thrown  out  t»n  the  ground  that  the  names  on  the  Imllots  were  ** alter- 
nated" and  printed  in  Old  Kn^lish,  (lerman,  or  script  type  for  the 
purpose  of  confusinir  and  misleadintf  illiterate  voters.  The  coiuiuittee 
condemn«'d  these  |)ra<*tires,  but  as  tliev  were  committed  hv  the  countv 
and  not  by  tin*  preeinet  oftieials,  they  did  not  reject  the  returns.  They 
said: 

The  statute  <1(k*s  not  provi«le  tlie  pn.HM«»  ortlor  in  which  the  names  upon  the  liallot 
^hoMl(V  he  printi'tl  nurthe  kiiiJ  of  tyi^e  that  should  )k'  iweil,  but  ap|»arently  ostfumeil 
that  the  ot!i<-ers  charjre^l  with  this  (hity  wotihl  In*  >p)veme<l  l)v  the  principles  of 
eomniitn  hont>sty  and  fairness  and  would  not  j>rr)vide  a  tvj>e  whieli  wa&  unu£iiial  nor 
ju'^^jle  witii  the  Halm's  for  the  purfMisi*  of  eonmsin^  the  ifhterate  voter. 

Wiietlierthis  alternation  of  names  indiaitc^l  a  fraudulent <let>i};n  on  the  part  of  the 
electoral  Iniard  or  an  excess  of  ])artisan  zeal  whic^Ii  would  het^itate  at  notliing;  not 
iMi.xitivelv  forhiflden  liy  law.  it  wa^^  a  tri<'k  whieh  can  not  Ix*  defendcil,  and  it  is 
in(-re<Iihfe  that  the  ptihlic  otiieers  of  one  of  the  ^n^at  and  hifltorie  Common w(*alt lis 
of  the  rni<»n  shoMld  he  guilty  of  sueli  an  une<{ual  and  {uirtial  administration  of  the 
law.  *  *  *  Tile  jm-at  ohjeet  of  the  Austniiian  l)allot  w  to  Hi»eure  the  advantu^'s 
of  HM-ret  votinji.  It  renders  the  workin^man  iiulejHmdent  of  his  employer  ami 
oper.itcs  as  a  bar  tt»  hriU'ry,  iK-ejiuse  whatever  corrupt  contraett"  have  l)et»n  liiade  f«»r 
the  pirchasc  of  votes  the  hriln*  iriver  can  not  know  that  the  vote  whieh  lie  has 
iHniL'ht  has  Ihmmi  delivered.  This  secn^'v  is  ren<lenHl  mon' eertain  by  giving  the 
vut«'r  ivcr\  facilit\  for  learnin;;  what  the  l)iil  lot  contains. 

It  i>  a  usual  provi^^inn  in  States  ha\  in;r  this  systi-m  to  re<juire  copic*s  <»f  the  oflicial 
hallnt  ti»  In-  pM<tcd  in  the  pulling'  jilaees.  so  that  ea<'!i  voter  may  study  it  for  tiims<.*lf. 
ascertain  the  exact  location  of  the  names  of  tlH>  candiilatt^  for  wiiom  he  wislunii  to 
vote,  antl  prepare  hi>  (twn  hallitt  without  the  aid  of  the  ib^sisting  ofl'ieers.  wlioan.*, 
at  ln<t.  hut  a  necessary  e\il.  Whih*  it  is  a  \v(»aknes»i  of  the  Virginia  statute  that  it 
does  not  contain  sik'Ii  a  provisii»n,  it  W  incredible  that  it  should  have  a  |>rovisioii  ^o 
anta:;oiiistic  t«i  that  syst<in  ni  votin;r,  a*;  well  as  Ut  the  fundamental  prim'ij)les  of  a 
tree -joM-rniiient,  as  to  make  it  a  crime  for  the  vt>t<'rs  to  dis<'uss  frt»t»lv  with  eaeh 
i»tlii'r  the  make-up  and  the  cnntents  uf  the  ballot  they  vote*!.  Only  a  jM)sitive  and 
clear  declaration  would  bi-ar  such  a  (Mnistruetion.     *     *     * 

If  the  oHi«ers  LMiiltv  of  sucli  <-i»nd»ict  lunl  charjre  of  the  making  n\*  of  the  returns 
in  the  various  precincts  they  wonl<l  need  to  be  scrutinizeil  with  the  gravest  hus- 
piiii.n.  and  they  certainly  would  not  be  (entitled  to  that  weight  and  efftH't  as  evidence 
which  are  clue  ii»  uncontaminated  returns.  Hut  the  ele<*tions  weiv  in  cliarge  i»f  tlie 
elcciinri  judi;e««  at  the  different  precincts,  an<l  while  the  fact  that  tliew  judges  were 
appointed  by  the  cnuntv  electoral  Imanls  is  a  circum.'itaiiee  whieh  would  invite  the 
nif»t  I'an-ful  scrutiny  of  their  conduct,  it  wuuld  Ik*  a  daring  eonelusion  tn  infer  that 
the  ciedibiiitN  nf  the  returns  at  all  the  precincts  in  this  <*ountv  wiXi*  destr(»v*»<l  and 
that  all  the  voters  <houlil  be  disfnnichise«l  U'eausi*  the  preeinet  <»irie(»rs  had  Ix^'ii 
appi»iuteil  by  a  «»ntral  county  boaid  which  alt«*rnate<l  the  names  on  the  l^allot. 
Such  a  whiile-ale  e\clu>ion  oi  vot4's  would  Hot  l)e  warrantetl,  hut  the  evidence  of 
each  precinct  >hoiilil  be  considenni  separately,  as  it  has  l>een  by  the  eomndttee  in 
the  piMM'eilin'j  portioM>  of  this  report. 

The  j-oiMMiitter  i>  al-i»  uuiler  tin-  necessity  of  considering  wliether  and  liow  miieh 

the  coiite-iaiit's  \<»te  suffered  on  a( unt  of  this  metlnwl  nf  printing.     There  were 

:nw  ilefective  ballot--  Ih  Auilierst  Couutyout  of  a  total  of  L*,7nr>(p.  124  of  the  record), 
a  i>erientage  not  materially  gr<*ater  than  the  ju'reeiitage  of  di'feetive  Iwillot*"  thn>ugh- 
out  the  wliole  di>trii't,  and  the  relative  strength  of  the  parties,  as  shown  at  previous 
elections,  ap|M'ars  to  have  l)een  fairly  maintained  in  this  election. 
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Substantially  the  same  observations  may  l)e  made  ae  to  Appomattox  County, 
where  tliere  were  153  defective  l>allot»  out  of  a  total  of  1,431  (p.  160  of  the  record), 
and  the  con  test ee  receive<i  a  plurality  of  49.  The  committee  is  of  the  opinion  that 
the  evidence  will  not  warrant  the  rejection  of  the  votes  of  these  two  counties. 

The  coiniiiittee  summed  up  the  case  as  follows: 

In  the  consideration  of  this  case  the  committee  has  been  mindful  of  the  fact  that 
thi^  wii.s  the  lirst  application  in  Virginia  of  a  new  and  complicated  method  of  voting. 
The  statute  on  many  points  was  far  from  clear  and  explicit.  It  had  to  be  construed 
and  enforced  in  the  first  instance  at  the  polls  by  men  who  were  not  constitutional 
lawyers,  and  who  came  direct  from  the  ordinary  pursuits  of  life.  It  was  to  be 
cxi>ected  that  there  would  be  contradictory  constructions  under  these  circumstances 
upon  the  meaning  of  the  law. 

The  committee  believes  that  many  of  the  thii^  that  appear  to  have  been  done 
contrary  to  the  statute  were  done  in  good  faith.  Tne  great  number  of  defective  bal- 
lots was  due  largely  to  the  novelty  of  the  system,  to  carelessness  in  marking  by  voters 
who  could  read  and  write,  and  to  some  extent  by  attempts  made  by  illiterate  voters 
to  mark  their  own  ]>allota  without  asking  assistance.  If  those  who  could  read  and 
write  would  mark  their  ballots  strictly  as  the  law  provides  and  those  who  can  not 
would  demand  the  rec^uisite  assistance  of  the  constables,  any  defective  ballots  would 
Ik;  evidence  of  fraud  on  the  part  of  those  officers.  But  the  condition  of  things  at  the 
election  of  Noveinl)er,  1894,  will  not  warrant  such  a  conclusion  in  the  pending  case. 

Since  the  result  of  all  these  conclusions  still  left  a  majority  for  con- 
testee,  the  committee  recommended  resolutions  declaring  him  elected. 

Tlie  minority  held  that  all  the  defective  ballots  on  which  the  inten- 
tion of  the  voter  was  plain  should  be  counted. 

It  is  not  (li8j)uti>d  that  upon  each  of  these  ballots  the  intention  of  the  voter  is 
<lejirly  and  unmistakably  stamped.  The  sole  question  in  reference  to  them  is 
whether  or  not  a  ballot  technically  defet^tive  shall  be  counted.  Were  equity  to  be 
considered,  there  would  ]m  no  disagreement  on  this  point.  The  will  of  the  elector 
was  honestly  expresscil  and  is  clearly  shown.  But  it  is  insisted  that  simple  honesty 
and  plain  intention  shall  not  i)revail  where  there  has  been  failure  to  comply  with 
Mierely  tt'chnical  re(|uirenient«  of  the  statute — that  the  very  foundation  pnnciple 
iijMin  which  our  representative  system  is  based  shall  be  uprooted  because  of  some 
immaterial  imjK*rfection  in  the  superstnicture. 

Nci  rule  of  law  which  would  deprive  a  legal  elector  of  his  ballot,  where  his  li^hi  to 
vote  is  uinjuestione*!  and  his  intention  to  vote  for  a  particular  candidate  is  clearly 
made  out,  will  Ik*  favore<l  by  any  court  or  any  tribunal,  and  no  mere  technical  con- 
st ruj-tiofTot"  the  law  will  l)e  adopted  or  even  tolerated  which  will  pro<luce  such  wrong 
and  work  such  injustice. 

I'he  imperfections  on  these  ballots  consisted,  generally,  of  the  failure 
on  the  part  of  the  voter  to  erase  all  the  names  not  voted  for  by  a  hori- 
zontal lin(»  touching  at  least  three-fourths  of  the  letters  of  t&e  name. 
In  some  eases  the  names  were  scratched  with  a  series  of  vertical  or 
ol)li(iue  dashes;  in  others  the  line  extended  the  full  length  of  the  name, 
l)ut  actually  touched  only  the  capitals  and  extended  letters,  btMng  too 
high  to  cut  the  smaller  letters;  \n  others  the  line  curved  up  or  down, 
so  as  to  miss  over  one-fourth  of  the  letters.  If  all  these  were  counted, 
in  addition  to  those  counted  in  the  majority  report,  contestant  would 
have  a  majority  of  22. 

Aftcu-  counting  all  these,  there  would  still  remain  2,711  ballots 
either  burned  and  not  proved,  or  preserved  or  proved  and  shown  to 
be  too  defective  to  show  the  intention  of  the  voter.  The  minority 
showi^l  that  til  is  large  propc^rtion  of  failures  was  due  to  a  partisan 
conspiracy  and  the  violation  of  law  on  the  part  of  supporters  of  con- 
test(M\  This  eonspii'aey  went  so  far  as  to  invalidate  the  returns  from 
certiiin  counties  and  precincts  for  fraud  and  to  make  it  morally 
tain  that  contestant's  actual  majority  of  the  votes  of  legal  ej 
estly  attempted  to  Ix^  cast  for  him  was  much  larger  than 
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majority  based  on  spocitic  evidonco.  Tho  minority  discussed  the  evi- 
donro  in  detail,  countod  the  destroyed  ballots  in  several  precincts  in 
whicli  the  majority  had  not  considered  the  evidence  clear  enough,  and 
n»jected  the  vot(^  where  the  })allots  had  })een  printed  in  German  or 
script  letters,  tlie  names  alternated,  and  the  conduct  of  the  judges  of 
election  and  special  constal)h\s,  in  violation  of  the  law,  was  such  as  to 
show  and  consummate  a  cons|)ii-acy  to  det^eive  and  defraud  the  illit- 
enit<»  voters.     The  minority  summed  up  the  case  as  follows: 

In  nnicr  to  doprivo  this  o>ntt'Htant  of  the*  «»at  to  which  he  washoneetly  and  legally 
cU»ottMl,  this  lh»iis<'  must  al)H<»hitely  disn^^nl  n  CAnlinal  rule  of  law/foundea  on 
iHjuity  ami  linnly  <^tal)liHhiMl  by  the  hi);he»<t  judicial  tribunals  of  the  land. 

It  iiiiiHt  dcH'itlc  that  \vh<'n',  l»y  an  inni^Hlion  of  the  ballot,  a  voter's  honest  intention 
in  iihiinly  shown  lM'yon<l  the  iKKSsilnHty  of  a  (l(»ubt,  the  ballot  Hhall  l)edeclareil  in\'alid. 

It  must  decide  that  when'  a  fmudulent  conspiracy  is  entered  intrj  by  election  officers, 
and  thousands  of  le>ral  voters  an'  then*hy  disf ranch iscnl,  the  few  who  escape  the  effe<^t 
of  the  conspinu'y  must  U'  deprive<l  ni  their  rijjhts  under  the  strictest  tei^hnical  cf>n- 
st ruction  of  statutes. 

It  must  <leiide  that  tlie  decision  of  the  supreme  (^)urt  of  Virginia  respecting  the 
duties  of  si)eeial  einistal)les  is  a  nullity,  and  that  instnictions  to  those  constables  from 
partisan  otlieials  for  partisiin  puriM>s<»s  are  binding. 

It  must  deeiih^  that  partisiui  otlieials  have  a  perfect  right  to  disfranchise  \em\  voters 
o))I>osed  to  them,  and  to  this  end  may  print  l»allot<4  in  any  way  and  in  any  language. 

The  minority  nM)ort  was  sijrned  by  Mr.  Walker  and  Mr.  Thomas. 
•  Th(»  case  was  fully  del )a ted  and  closely  contested  in  the  House.  On 
Jamiary  :i\,  l8i»7,  the  sul)stitute  recommended  by  the  minority,  declar- 
ing contestant  eh^'ted,  was  lost  l)y  a  vote  of  119  to  127.  A  motion  to 
reconsider  was  laid  on  the*  tal)le  }>v  a  vote  of  120  to  104,  and  the  reso- 
lutions  present(Hl  by  the*  majority  were  then  passed  by  a  vote  of  118 
to  47  (11^0  not  votinof:  14  counted  present  and  not  voting,  to  make  a 
quorum).     So  contestee  n^tained  tlie  seat. 

[Report  lf)3(),  jwirts  1  and  2,  tirst  session  Fifty-fouiUi  Congress.] 
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FIFTT-FIFTH  CONGRESS,  1897-1899. 

Committee  on  El'ections  No.  1, 

Mr.  Tayler,  Ohio.  Mr.  Davenpobt,  Pennsylvania. 

KoYSE,  Indiana.  Babtlett,  Georgia. 

Ltnney,  North  Carolina.  Fox,  Mississippi. 

Mann,  Illinois.  Settle,  Kentuck3\ 

Mr.  Hamilton,  Michigan. 

(Oil  December  18,  1897,  Mr.  Koyse  became  chairman  of  Committee 
No.  "1,  and  Mr.  Lawrence,  of  Massachusetts,  took  his  place.) 

Committee  on.  Elections  No.  2. 

Mr.  Johnson,  Indiana.  Mr.  Belpord,  New  York. 

Clarke,  New  Hampshire.  Maguire,  California. 

Weaver,  Ohio.  Robinson,  Indiana. 

Olmsted,  Pennsylvania.  Gaines,  Tennessee. 

Mr.  Davison,  Kentucky. 

(On  December  18, 1897,  Mr.  Johnson,  of  Indiana,  at  his  own  request, 
was  excused,  and  Mr.  Royse,  of  Indiana,  was  appointed  chaimian.) 

Committee  on  Elections  No,  3, 

Mr.  Walker,  Virginia.  Mr.  Cochrane,  New  York. 

Codding,  Pennsylvania.  Miers,  Indiana. 

Mesick,  Michigan.  Burke,  Texas. 

Kirkpatrick,  Pennsylvania.  Brundidge,  Arkansas. 

Mr.  Crumpacker,  Indiana. 

(On  December  18, 1897,  Mr.  Codding  was  excused  and  Mr.  Boutell, 
of  Illinois,  was  appointed  in  his  place.) 

(The  committees  were  not  appointed  until  the  legislative  dav  July 
22,  actual  day  July  24,  1897.) 

Cases. 

Committee  No,  1, 

(1)  Thomas  H.  Clark  vs,  Jesse  F.  Stallings,  Al<jibama. 

(2)  G.  L.  Comer  m,  Henry  D.  Clayton,  Alabama, 

(3)  William  F.  Aldrich  vh,  Thomas  S.  Plowman,  Alabama. 

(4)  Grattan  B.  Crowe  7%v.  Oscar  W.  Underwood,  Alabama, 

(5)  Jonathan  S.  Willis  vs,  L,  Irving  Handy,  Ddaxoare. 

(6)  W.  Godfrey  Hunter  ^^«?.  John  S.  Rhea,  Kentucky, 

Committee  No,  2, 

(7)  Sanuiel  E.  Hudson  vh,  William  McAleer 
(S)  ^\'.  S.  Vanderburg  vh,  Thomas  H.  Ton 
(9)  Hen  L.  Fai.rchild  vh,  Williatn  L.  Ward; 
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(10)  Williuin  E.  Kyaii  /'x.  Honry  C  Brewster,  XewYork. 

(11)  Ariimnd  Koniain  rs,  Adolph  Meyer,  Louisiana, 
(\*1)  Joseph  (iazin  rn.  Adolph  Meyer,  Loiiimana. 

Committee  Xo,  3, 

(18)  K.  T.  Thorp  rn,  Sydnev  P.  Ejws,  Vit*gtnia. 
(14)  Rirhard  A.  Wise  rM,  \V^illiani  A.  Young,  Virginia^ 
(lit)  Josiah  Patterson  rs.  E.  W.  Carinaek,  TennesMee. 
(10)  rJohn  K.  Brown  <?x.  Claude  A.  Swanson,   flrffiniu. 

(1)  CiJVRK  7'/*.  Stallinos. 

( 'tiMt  nhnkdnm  d,      ( 'onitntrf  retained  neat. 

Koport  by  Mr.  Tayler. 

Th(»  h<Kly  of  the  hrirf  re|)ort  is  as  follows: 

The  ('<>tiiii)ittiH'  nil  KIiM'tions  No.  1,  to  whom  was  referred  the  contested  election 
ruHf  nf  Th(»inaH  H.  (Mark  r.  Ji^nse  F.  Stallinp>«  from  the  Set'ond  CongresRional  district 
of  Ahil>aiiia,  ri'spt'ct fully  n']M)rt  that  the  contentant  t<K>k  no  steps  after  filing  his 
notice  of  rontot,  ami  apiK^annl  Utfore  the  committee  on  January  14, 1898,  and  stated 
that  he  ha<l  no  <leHire  to  further  prtvs  his  contoHt. 

The  resolutions  nvonunended  wei*e  passed  on  January  18,  1898, 
without  division. 

[Kr|H>rt  iss,  second  session  Fifty-fifth  Congress.] 

{"!)  CoMKK  VM,  Clayton. 

(  \lsi   ahant/tm,  d.        (  'nnfrsft  r  rrfiiiiwd  Heat, 

Report  by  Mr.  Linn(\v. 

After  the  tjikinof  of  t(»stiniony  in  this  ease  had  proeeeded  for  some 
time,  contest jiiit  fonually  ahaiuloned  the  ease  and  tiled  a  statement  to 
that  ell'eet  with  the  papeis  in  th(»  ease.  The  committee  reported  the.se 
facts  an<l  re<-onnneii(le(l  resohitions  (h^clarinji^  contestee  elected,  which, 
on  Jaiiuai'v  \\K  lM>.s.  were  passcnl  witliout  division. 

|He|)ort  ll»r>.  MMoiid  session  Fifty-fifth  Conjri'css.J 

(:5)  Aldimch   /%v.   Plowman. 
I'^'tnid .     Mnjni'tf {/  r»  jn>rt  fnr  iitnttsfdnt;  ininonty  rejiortfar  <yt^yteMff^\ 

(  'mtft  .sfti nf  St  lift  ij . 

Majority  report  hv  Mr.  Tayler;  niinoritv  report  by  Mr.  Bartlett. 

Accordiiio-  to  the  returns,  cont<\st<*e  haci  a  majority  of  2,967,  all  of 
which  was  in  the  two  counties  broui^ht  in  contest,  and  nearlv  all  of 
which  was  in  Dallas  Coimtv.  Contestant  carried  the  '*  white  counties.'^ 
The  couiniittee  held  that  in  Dallas  County  there  wiLs  a  conspiracy  to 
<'arrv  the  election  for  conteste**  bv  fraud  and  that  there  were  certain 
fraudulent  j)recincts  in  one  other  county.  Cnder  the  law  inspectors 
of  election  weie  nM|uir(»(l  to  be  of  o])})osite  political  parties,  and  there 
w<M'e  recjuircd  to  l>c  two  ''markers"  of  opposite'  parties  to  assist  illit- 
erate or  ])liysically  disabled  voters.  In  re<rnr(l  to  the  insj>ectors  and 
"Mnarkei-s"  the  provision  was: 

Clerks  and  marker.-  must  be  ap|M>inte<l  from  a  list  of  |K'r}<ons,  not  k^ne  than  six  nor 
more  than  ten  in  any  one  heat,  wlio  may  he  Mi^este<i  for  that  pnri)Ose  by  the  dulv 
constit>it«Hl  anthorities,  respectively,  of  the  op|M)sin^  political  {tarties  having  candi- 


fifty-fiijt^h  congress.  555 

dates  to  V)e  voted  for  at  the  election.  Every  illiterate  or  physically  disabled  elector 
sliall  In*  ])ennitted  to  have  the  a^^sigtance  of  u  marker,  who  mav  l^  selected  by  him 
Irnin  tlu'  number  of  markers  who  have  been  appointeii  by  tW  inspet^tors.  Any 
inspector  who  may  refuse  to  appoint  markers  from  the  opposing  parties,  so  as  to 
give  everv  illiterate  and  physically  disabled  elector  the  opportunity  to  select  a 
marker  of  his  own  political  party,  shall  be  guilty  of  a  misdemeanor,  and  must,  on 
(•onviction,  be  fined  not  less  than  one  hundr^  dollars  nor  more  than  five  hundred 
dollars.  It  is  the  sense  of  this  section  that  the  opposing  political  parties  shall  each 
have  the  right  to  suggest  a  list  of  names,  not  less  than  six  or  more  than  ten  persons, 
to  act  as  markers  and  clerks.  If  no  lists  are  furnished,  the  inspectors  shall  appoint 
clerks  and  markers  from  opposing  political  parties. 

The  coinniittee  found  that  this  law  had  been  violated  throughout 
Dallas  County.     Thov  said: 

In  Dallas  (-ounty  the  appointing  officers  were  all  Democrats.  Notwithstanding 
the  stiitutory  r(iquirements,  they  did  not  appoint  a  single  Republican  or  Populist 
inspector  of  election.  Lists  were  submitted  to  them  of  suitable  men  in  each  precinct — 
one  by  the  so-called  regular  Republican  nominee  for  Congress,  and  one  joined  in  by 
the  chairman  of  the  People's  Party  of  Dallas  County,  the  chairman  of  the  Republi- 
can party  of  Dallas  C^)unty,  the  chainnan  of  the  Aldrich  campaign  committee,  the 
mcniher  of  the  Kei)ubliciin  executive  committee  for  the  Fourth  district,  and  Mr. 
Aldrich  himself. 

Except  in  two  or  three  instances,  where  by  mistake  a  Democrat's  name  was  given 
in  a  list  of  three  or  four,  not  a  single  person  was.  appointeii  Inspector  out  of  alK)ut 
two  hundred  names  thus  pro{)08ed  by  tbe  opposition  to  Democracy.  At  the  opening 
of  the  polls,  the  friends  of  contestant  at  the  several  polling  places  submitted,  in 
accordan<'e  with  the  law,  names  of  suitable  i>ersohs  for  markers  and  clerks.  In  a 
few  instances  a  marker  was  appointed,  and  in  one  precinct  a  clerk. 

Some  prt»tense  was  made,  nere  and  there,  of  appointing  opposition  inspectors, 
clerks,  and  markers  by  naming  persons  recommendeil  by  one  Crocheron,  a  venal 
negro  who  admitted  his  depravity,  and  worke<l  for  Plowman,  or  by  appointing 
so-called  representatives  of  the  Gold  Democratic  candidate,  but  as  only  111  votes 
were  polled  for  other  candidates  than  Plowman  and  Aldrich  the  pretense  is  apparent. 

The  fact  is,  an<l  is  constantly  in  evidence,  that  the  machinery  of  election  in  prac- 
tically every  precinct  of  Dallai  County  was  organized  against  the  Republicans  and 
Populists,  and  was  so  organized  in  pursuance  of  a  conspiracy  to  al>8olutely  control 
the  casting,  counting,  and  returns  of  the  vot**8.     It  was  successful. 

Tbe  coiinnittoo  analyzed  the  testimony  in  regard  to  eight  of  the  pre- 
cincts ill  Dallas  County.  In  some  of  the  preeinct^  the  entire  registry 
list  was  returned  on  the  poll  book  as  voting,  all  hut  th(?  first  part  (eoy- 
ering  the  mini  her  shown  by  other  testimony  to  hav^e  yoted)  being  in 
the  exact  order  of  the  [)oll  list,  including  alphabetical  parts,  or  in  some 
simj)l(»  and  systematic  rearrangement  of  it.  In  others  it  was  shown 
by  the  testimony  of  the  markers  or  the  voters  that  more  yok>s  were 
cast  for  contestant  than  were  returned  for  him,  or  that  the  returns 
showed  more  votes  than  were  actually  cast.  The  committee  summed 
up  its  conclusions  as  to  this  county  as  follows: 

The  result  of  our  investigation  is  the  conclusion  that  every  precinct  in  Dallas 
(^>untv  in  which  a  contA?st  is  made  is  so  fatallv  tainted  with  fraud  that  the  returns 
therefrom  must  l)e  entirely  disregar<le<l,  and  that  we  ciin  count  only  such  votes  as 
the  testimony  in  the  ca,«e  s-hows  were  actually  cast.  In  doing  so  we  considered  as 
proved  only  those  w  hich  were  shown  by  direct  testimony  to  have  been  cast,  as  when 
the  voter  himself,  or  a  marker,  testified.  We  have  counted  none  which  depend 
upon  hearsay  testimony  or  cimjecture.  The  tabulate-.l  statement,  showing  the  result 
of  onr  recount,  appears  later  in  this  reiK)rt. 

It  is  not  necessary  to  cite  authorities  in  support  of  the  above  proposition  of  law 
involve<l  in  this  conclusion.     It  is  axiomatic  and  elementary. 

In  Talladega  Coimty  there  was  no  geneml  conspiracy  show 
the  returns  from  '5  pi'ccincts  w^ere  tainted  with  frauds  si 
found  in   Dallas  County,  and  the  committee  counted 
proved  aliui«de. 
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Th«*  coniinitttM'  tlwu  [)roso!itr(l  :i  t:ihuliir  statoihont  (rovorinp'  also 
thr  precincts  ill  Hallas  County  not  (IIscussimI  in  <l(*tail),  >h()wiii(r  a 
niaj«)rity  for  contestant  on  tin*  luu-ontcstocl  returns  and  the  ju'uveil 
votes  of  the  ctint«*>te(l  returns  of  'A'2  votes. 

The  minority  ajrreed  to  the  ]'ej«M'tit)n  of  >5  of  the  s  dis^'ussed  j>olls  in 
l>allas  Count V,  hut  found  the  (»vi<lence  inMiftieient  or  eontnidirtorv  a^ 
to  Xho  other  .'».  and  proof  of  uion*  votes  aliunde  in  the  li  ttian  \ver» 
crtunte<l  hy  the  majority.  As  to  the  other  lili  preeinets,  they  h«d<l  that 
thi*re  was  no  reason  to  I'eject  tliem.  and  no  justifinition  of  thi»  fonelu- 
sion  of  treneral  conspiracy  in  char*r**>  <>f  fraud  coverinjr  only  a  small 
part  of  the  i)recin<'ts.     They  «<ai<l: 

TIh' ili'inainl  <»l*  the  majority  n'port  that.  lMH'au«»  the  testimony  I'onoernin;!  S  i if 
th«'  pnM'inrts  in  Mallas  ('<»nnty  \v«»nM  s<'t*n»  to  them  t«»  justify  the  exelnsioii  or  n-jiv- 
tii»n  ni'  th«'  n'turn**  tht'n'from  as  unrrliaMe,  hut  leavinjr  mIi  of  tlie  nMuaininu  'Jli  iin»- 
rinrts  imrhallfn;r»*«l.  tin*  n-turns  as  a  whnU»  fnnn  Dallas  County  must  U»  n*jiH't4»«I,  is 
ahsnhitrly  nntniahh*  ami  un|»n'('«'»lfnt«il.  Then*  an*  no  chiirjrt's,  nor  is  tlierc'anvcvi- 
«l»'inf,  tfU'linL'  t«i  show  anything:  that  w<»nM  indicate  tliat  the  n*tunis  fmiii  tlie  :f.'{ 
miciinti'stcil  prcfinrtsan' not  fntitlnl  to  full  conlident't' and  all  the  |)rinin  faeif's^iiven 
tluMii  liy  tin-  law.  Tin*  nMirial  n'turns  r»f  Uallju*  Countv,  then*fon»,  slmnhl  not  an«l 
onirht  ni»t  to  In*  n-jrctrd  as  a  whoN',  Imt  t-ach  pn^'inct  >IiouI(l  1m»  ju(lir(*<l  liy  its  own 
att?'  anil  Mand  u|M»n  its  nwn  mrriis.     Such  an  act  is  un\varnint(Ml  by  law.  ami  such  is 

not  th MIX'  oi"  imKcdun'  jnstitif<l  l»y  the  authorities  or  hytlie  pHH-iMh-nt:^  in  C'on- 

«:n*»i«»nal  ca.-H*.-.  The  only  just  and  |»ro|K'r  c<»urs«' in  this  case  js  to  deal  witli  the 
returns  l»y  preeinets:  and  wliere  it  is  slmwn  hv  emnpetent  and  suHicient  eviihMUV 
that  the  returns  I'lnm  a  preiinct  are  overturneil  l»y  proof  t>f  fniud,  then  the  correet 
rule  i«  to  pi-rmit  proof  aliunde  of  the  vote  east.     »     *     * 

The  pretense  ol  the  contestant,  whieh  >4*enis  to  have  re<"eivi»il  a  ouasi  sanction  hy 
the  uiajoriiy  report,  that  there  was  a  conspinicy  cxtcndin^f  over  the  Con^jn'ssional 
district  to  defraud  the  c'ontestant  in  varions  wavs  and  hv  various  nieth(Nls,  is  hanllv 
worthy  of  uoti<'e  hy  us.  If  there  is  any  ti'.<timony  in  the  reconl  justifying;  the  Indicf 
that  there  w**re  uniforin  oi-  univeisal  fraudulent  practices  or  inij)n)iH'r  niethoils  even 
in  the  preeinets  ahove  named  -whiih  is  all  that  can  he  claimed  for  the  c*ont«*stunt — 
we  are  not  ahU*  to  find  it.  The  very  fact  that  sueh  methiMls  or  fnindulent  ]inu*tices. 
if  any.  were  eonlined  to  those  s  desi^rnated  preeinets  destroys  the  theory  of  a  con- 
spiraey.  It  iseNiilenl  that  any  sueh  eon<pira<"y  wonld  haveandmust  have  extenditl 
eillur  to  all  the  pre<inets  in  a  sinirle  eouuty  or  to  a  lanje  m;ijority  of  the  precincts  in 
tin- di<triet:  hut  it  is  adniitl<'d  hy  the  niajorit>  report,  and  hy  the  contestant,  that 
in  the  lonnty  of  naihe-  «Mdy  s  j.reiincts  are  affected  hy  it,  and  only  l\  in  Talladejr.i 
( 'tiunly.  ami  none  in  any  of  the  other  eonnties  or  preeinets  of  the  district. 

It  i-  iille  and  improper,  therefore,  to  claim,  or  ask  the  Mou.m'  to  infer,  that  then* 
\va>  any  con*^piracy  whatr\er.  au«l  we  shall  pas>  that  hraiu-h  of  the  <'ase  without 
furtlie!'  coniin«'nl.  :e-  IninL'  unworthy  **i  our  notice. 

The  tiiinority  foiuid.  further,  that  there  was  in  fact  a  fair  division 
of  the  eh'ction  ollicer^  hetween  the  two  parties  in  nearly  all  the  nre- 
cinct^  ill  l)alla>  ( 'oiuity.  Contestant  wa^  not  tin*  re<rular  Repuhliean 
nominee,  and  wa-- a  l*o|)iili>(.  It  was  not  surprisinjr,  therefore,  that 
he  >h()iihl  (laim  that  some  of  the  Re])ul)licans  appointed  did  not  repre- 
sent him  |)ersonally. 

The  minority  went  over  the  precincts  discus^'d  in  the  niajoritv  report 
in  (hdail.  reachino"  the  coindusions  aljove  indicated,  and  showed  that  in 
one  county  all  the  tdeetion  oliicers  wtMM»  Popidists.  whieh  woidd  at 
Iea>t  balance  contestant'>  <  laim  as  to  Dallas  Countv,  and  that  in  one 
precinct  ther<'  wa--  fraud  in  the  interest  of  contestant. 

Accordinii"  to  the  lin<lino>  <>f  the  minoritv.  tin*  contest<»e  was  ehM-ted 
hy  a  majority  of  *J.s*J^. 

The  ca^e  WM<  fully  debated  in  the  House,  and  the  substitute  n\M)hi- 
ticui  pre«^ented  bv  the  miiioiitv  was  lost  bv  a  \(>te  of  1:^1  to  14-1.  The 
majority  resnluti<»n  declarinof  <-onte«.tee  not  elected  was  passed  by  a 
vote  («m  divi>i<ui)  of  121»  to  1  I  k  and  the  resolution  de<darinjr  eontestant 
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elected  b}^  a  vote  of  142  to  112.     Mr.  Aldrich  wa«  then  sworn  in,  on 
February  9,  1898. 

[Report  284,  second  session  Fifty-fifth  Congress.] 

(4)  Crowe  vs.  Underwood. 

Fraud,     Report  for  contestee^  who  retained  seat. 

According  to  the  returns,  contestee  had  a  majority^  of  5,565  and  a 
plurality  of  7,811  votes.  Contestant  charged  fraud  in  a  large  number 
of  counties  and  precincts,  and  the  committee  found  it  proved  in  some, 
l)ut  not  in  enough  to  change  the  result.  They  therefore  recommended 
losolutions  declaring  contestee  elected.  The  minority  agreed  to  the 
conclusion,  but  not  to  the  statements  of  fact. 

The  resolutions  recommended,  confirming  contestee  in  his  seat,  were 
passed  on  March  2,  1898,  without  division. 

[Report  597,  second  session  Fifty-fifth  Congress.] 

(5)  Willis  vs.  Handy. 

Cihsr'  idmndimed,      Cojiteste^j  retained  neat, 

R(*port  by  Mr.  Tayler. 

The  l)ody  of  the  brief  report  is  as  follows: 

Tlu*  contestee,  by  the  official  returns,  received  15,407  votes  and  the  contestant 
1 1,15V).  A  notice  of  contest  was  served  on  the  contestee,  but  the  contestant  took  no 
Uirtlier  formal  action.  He  appeared  before  your  committee  and  declared  his  opinion 
that  the  contei*tee's  seat  could  not  be  successfully  attacked  and  that  he  had  abandoned 

tlic  contest. 

The  resolutions  recommended,  confirming  contestee  in  his  seat,  were 
passed  without  division  on  April  30,  1898. 

[Report  1239,  second  session  Fifty-fifth  Congress.] 

(6)  Hunter  vw.  Rhea. 

(^nsr  ulnmdoned.      Contestee  retained  seat. 

Report  by  Mr.  Davenport. 

The  body  of  the  brief  report  is  as  follows: 

By  tlie  official  returns  the  contestee  was  given  a  majority  of  337;  the  contestant 
claimed,  on  his  theory  of  the  case,  to  be  elected  by  a  majority  of  468. 

The  isHues  relate  chiefly  to  questions  involving  the  qualifications  of  certain  voters, 
uT>on  which  differences  of  opinion  naturally  arise  among  honest  judges  of  election 
and  jiood  lawyern. 

The  testimony  in  the  case  was  printed  and  briefs  were  filed  with  the  committee. 
Bef(>re  the  ca,se  was  set  for  hearing,  the  contestiEmt  appeared  before  the  committee 
and  <leclared  that  he  no  longer  desired  to  prosecute  his  contest;  that  since  he  began 
the  same  he  had  heen  appomted  by  the  President  minister  of  the  United  States  to 
(iuatemala.     He  has  entered  upon  and  is  now  discharging  the  duties  of  that  ofliice. 

Your  committxie  is  of  opinion  that  it  does  not  lose  jurisdiction  of  the  case  by  reason 
of  this  announced  purpose  of  (contestant  to  desist  from  the  contest,  but  can  proceed, 
if  it  so  desires,  to  hear  and  report  upon  it  as  in  other  cases. 


'  It  slumld  Ih»  explained  that  the  word  "majority"  is  frequently  used  throughout 
this  (lijrest  in  its  popular  sense,  as  equivalent  to  "plurality,     except  wfau| 
prej^ent  case,  the  difference  is  large,  or,  as  in  the  Khode  Island 

IS  important. 
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But  in  tlu»  a)»st'!ict'  of  any  nu^estinn  of  colhiHion  l)etween  tho  particH,  in  \'iew  of 
tin*  characttT  of  tin*  ir*sn«»H  raiw^l,  an<l  liuUnX  by  the  fartn  alnauly  n»triteii,  we  do  not 
dvi'Ui  it  ntM-i'ssary  to  examine  in  detail  the  vohnninoUH  rtH'ord  in  the  caM;,  and  deem 
it  our  <hity  to  fonlimi  conteHti'e's  tith*  to  the  seat  he  now  hoMn. 

Th*'  rosolution  n'r<)innuMid(»(l  was  adopted  by  the  HotLse  on  May  17, 
iSiKS,  without  division. 
[Report  135(),  second  s(\ssion  Fifty-fifth  C'onjjfress.  J 

(7)  III  DsoN  /'.v.  McAlkkr. 

(\iiH'  luft  nuulf  (tut,  Ltiii^t'  id  iiikr  furthrr  tr-'^thinpuy  dt'tiied,  i'nn- 
itHtfC  rdalnn/  sttit. 

Report  hy  Mr.  Ro3'se. 

Contestant  was  an  in(levH»nd<Mit  candidate  and  received  a  very  small 
niinoritv  of  tin*  votes  in  tne(listri<'t.  He  did  not  claim  the  elet'fion  for 
hinis(»lf.  i)ut  allet^ed  that  lie  could  have  proved  that  con test<»e  Wiis  not 
elected  if  lie  had  not  hecMi  stopped  in  takinj^  testimony  hv  the  riotous 
and  violent  conduct  of  ciM'tain  citizens  of  the  di.striet.  He  therefore 
asked  loi-  furtlnM-  tiuH' to  take  testimony,  and  requested  tlmtasuln'oni- 
mittci*  in*  sent  to  th(»  district  to  take  the  testhnony.  He  tiled  Iiis  own 
alKdavit  in  support  of  th(*  motion.     The  committee  said: 

It  is  nowhere  averre«I  in  the  alH<hivit  that  the.*»e  fact«  and  the  evidence  to  sustain 
them  have  U'en  diseovere<l  sin<*e  the  time  provided  hy  the  statute  for  taking  testi- 
mony \vM*  expire*!.  On  the  (••>ntrary,  the  affidavit  carrieH  upon  its  face  a  verv  Htn:>n;; 
inference  that  all  these  facts  were  known  to  the  contestant  at  the  thne  he  tile<l  liis 
notice  oi  contest,  and  that  all  hia  evidence  tending;  t^)  8upjX)rt  the  «ime  was  then 
known  and  accessible  to  him. 

As  we  understand  contestant's  aj)plication,  it  is  not  ])ast»d  upon  thej^round  that  the 
evi<lence  he  now  desires  leave  to  tjike  has  ))een  <liscovered  since  the  time  ex]^ire<l, 
hut  upon  the  reason  that  he  ma(h*  every  possit)le  effort  to  jircHrure  it,  but  was  pre- 
venteii  ])y  the  riotous  and  violent  In-havior  of  certain  citizens  of  the  district  at  the 
place  where  he  was  compelled  to  take  the  same. 

If  such  a  case  were  nuule  out,  we  wouMhaveno  h(»sitancyin  reconinien<ling  that  con- 
testant's apj>lication  he  jrranted.  Tlui  honest  election  of  each  meinlH^r  of  nus  House 
is  a  matter  of  the  liiifhest  importance,  both  to  this  ho<ly  and  to  the  iH'opIe  at  larjre. 
When  a  ijuestion  is  raise«l  as  to  the  ele<'tion  of  one  of  its  mend)ers,  this  House  should 
stand  ready  to  make  a  thorou^rh  investigation,  and  promptly  expid  the  meinlH*r 
whose  seat  was  obtained  hy  frau<lulent  or  dishonest  metluxls.  No  one  shoulrl  li«* 
jHTmitted  to  prevent  or  imj)edesuch  i n vest ijrat ion.  .Vny  att<*inpt  of  this  kin<l  should 
be  ])romptly  aii<l  vi«j:orously  rebuked.  It  can  not  be  assunie<l  that  such  an  investi- 
<:ation  ha-^  been  hindered  or  ]>revented.  Tntil  the  contrary  api)ears  it  must  Ix?  pre- 
sumed that  the  authority  of  Congress  an<  I  the  agencies  pnn'ided  to  makesuch  inquiry 
have  been  re-i])e(te<l  juid  obeye<I. 

If  contestant  has  been  prevented  by  riot  an<l  violence  from  pnK'uring  his  testinionv, 
such  fact  should  be  shown  in  some  siitisfactory  way,  and  that  the  contestant  was  in 
no  way  to  blame  for  it.  I'pon  this  su})ject  the  atlidavit  is  entirely  silent.  We  are 
furnisluMl  mo  ]»n»of  of  this  but  the  unsworn  statement  <»f  contestant's  counsel,  whieh 
isdenitMl  by  coun.'^i'l  for  c<)iitestee;  and  we  do  not  feel  that  this  is  suliicient.  We 
therefore  reconuneiul  that  th<'  a]>plicati<»n  to  take  further  te.stimonv  be  denied.  Con- 
testant admitte<l  l»efore  the  comndttee  that  he  was  not  electe<f  to  the  Fifty-tifth 
Congress  from  this  district.  Tlu?  utmost  of  his  contention  was  that  con testee  als*«) 
was  not  elected.  It  is  not  insisted  by  contestant  that  this  is  shown  by  the  evi<lenee 
already  taken:  and  even  if  it  were  wo  could  not  agree  with  liim. 

Tht»  resolutions  reeouniiended,  conlirmino"  contestec*  in  his  seat,  were 
passed  by  the  House  on  Fcdiruai'v  o.  Isj^s,  without  division. 
[Ke[)ort  8r>4,  second  session  Fifty-tifth  Congress.  | 
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(8)  Vani)erbur(}  rvv.  Tongue. 

Irreijularltim ;  illegal  vott'^y  leave  to  take  further  testitfumy  denied. 
Contest ee  retained  the  seat. 

Report  by  Mr.  Roy  so. 

The  returns  from  the  district  were  not  in  evidence,  but  it  was  admit- 
ted that  contestee  was  elected  on  the  facre  of  the  returns.  Contestce 
admitti^d  the  charges  of  irregularities  in  most  of  the  precincts  of  one 
county,  but  as  the  committee  did  not  have  the  vote  of  that  county 
before  them,  they  could  not  tell  what  eflfect  the  irregularities  had  on 
the  vote.  There  was  also  evidence  as  to  one  precinct  in  another 
county,  showing  that  some  persons,  not  over  25,  voted  illegally,  and 
that  there  were  other  irregularities.  Contestant  asked  for  leave  to 
take  further  testimony,  but  as  he  failed  to  show  that  he  had  been  rea- 
sonably diligent  in  procuring  testimony  within  the  statutory  time,  the 
connnittec  recommended  that  the  application  be  denied. 

The  resolutions  recommended,  aeclaring  contestee  elected,  were 
passed  ])y  the  House  on  February  14,  1898,  without  division. 

[Report  437,  second  session  Fifty -fifth  Congress.] 

(9)  Fairchili)  OS,  Ward. 

Wnnuf  name  on  offi<ual  hallot  in  party  colanrn,  Maj(mty  reptfrtfor 
contested;  report  hy  Mr,  Gaines  Jv7*  coi\testai\t,     dmtestee  retained  the 

Seat. 

Majority  report  by  Mr.  Ro^^se;  dissenting  report  by  Mr.  Gaines. 

Contestant  and  contestce  were  both  Republican  candidates,  nominated 
])y  conventions  professing  to  be  the  regular  Republican  conventions. 
Contestant  had  represented  the  district  in  the  previous  Congress. 
There  was  a  dispute  as  to  which  name  should  be  placed  in  the  party 
column  on  the  official  ballot.  Contestee's  name  was  placed  in  the  reg- 
ular column  and  contestant's  in  an  independent  column,  and  at  the  elec- 
tion contestee  receiv^ed  30,709  votes  and  contestant  770.  Contestant 
alleged  that  he  was  in  fact  the  regular  nominee,  and  that  his  name 
should  have  been  placed  in  the  regular  column,  and  charged  that  con- 
testee had  wrongfully  and  fraudulently  procured  his  name  to  bo  placed 
in  the  Republican  column  by  tricks,  devices,  and  abuse  of  the  process 
of  the  courts.  He  maintained,  first,  that  the  votes  cast  and  counted 
for  the  contestee  under  the  Republican  emblem  be  counted  for  him, 
and  that  he  be  therefore  given  the  seat;  or,  second,  that  if  the  votes 
could  not  be  so  counted,  then  the  election  should  be  declared  void. 
Several  of  the  committee  seem  to  have  been  of  the  opinion  that  Mr. 
Fairchild  was  in  fact  the  regular  nominee,  but  all  but  Mr.  Gaines  sub- 
scribed to  the  report,  holding  that  Mr.  Ward,  having  actually  received 
the  majority  of  tne  votes,  was  elected  and  entitled  to  retain  the  se^it. 

There  had  been  two  Republican  committees  appointed  in  the  district, 
one  in  1894  and  the  other,  claiming  to  succeed  it  in  authority,  in  1896. 
Both  committees  called  conventions,  and  contestant  was  nominated  by 
the  convention  called  by  the  1894  committee  and  contestee  by  the  con- 
vention called  by  the  1896  committee.  Both  candidates  tilea  with  the 
secretarv  of  state  certific^ates  of  nomination.  The  secc||flli|^8tate 
decided  in  favor  of  contestant.  Contestee  then  MHflJ^^^^^BDfifs 
before  Judge  Eklwards,  a  justice  of  the  sup] 
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jiuliriiil  (listrict.  to  n»vii»\v  thr  (locision  of  tlio  .secretary  of  .state.  The 
rcvirw  was  hrunl,  a  ([iK^stioii  of  jurisdiction  being  heurd  and  over- 
nilcd.  and  tlic  decision  of  the  >ecretnrv  of  staite  was  rever.sed  und  con- 
tcstce  declared  the  rc^uhir  noniinee.  Contestant  amx^aled  to  the 
appclhite  division  of  the  supreme  court  of  the  third  judicial  dcpart- 
nuMd,  whii'h  aliirnied  the  decision  of  Justice  Edwai*ds.  The  seci'etarv 
of  state  tlieii  directed  that  the  name  of  contestee  he  placed  on  the 
official  f)allots.  and  the  election  was  held,  with  the  result  alH>ve  8tate<l. 
Sul)>e(iU(Mitlv  an  appeal  to  the  court  of  ap|X'als  was  h<»ard  and  the 
de<'isi()n  <}(  the  eourts  ])elow  was  reversed  on  the  (piestiun  of  jurisdic- 
tion, the  court  holdini^  that  as  the  parties  to  the  case  resided  and  the 
district  was  situated  in  the  second  judicial  district  the  prcK'cedingis 
should  have  been  l)rou<^ht  in  this  instead  of  the  third  district.  The 
court,  however,  on  account  of  the  [lossihle  importance  of  the  issue  at 
suhse4juent  elections,  w<'nt  on  to  consider  thi*  merits  of  tlie  ca.sc,  and 
held  that  «*ontestant  was  the  re^ridar  nominee  and  should  have  lK*en 
]>laciMl  as  such  on  the  oifi<'ial  ballot. 

The  conunittee  stated  contestant's  alternate  claims,  to  have  the  re^u- 
lai'  H(*]»ublican  votes  counted  for  himself  or  to  declare  the  elei'tion 
void,  and  said: 

IJuili  tlicM*  prnfMi.>^jtions  assiiiiu*,  it  iiiiist  Ik*  it*iiie!n}H're<l,  that  contt^tant  woi' the 
n*^ular  iininiiHM*  (if  the  KepiiMicaii  jiarty  and  entitled  to  have  his  iianu*  ^o  on  the 
hallot  as  snrh.  and  tliat  lie  was  deprived  nf  that  ri^dit  \vro^^:flllly,  and  that,  t*)o.  hv 
a  vnid  det-i>ion.  It  will  nut  U'  seriously  eontendetl  that  if  lie  wiw  <h'privc«l  of  thw 
ri^dit  hy  a  chn-isinn  that  was  simply  erroneous,  Initnot  vnid,  it  would  authonxe  us 
t« I  transfer  to  him  tfje  \ntes  counted  for  e<.nitestee.  or  that  it  would  invalidate  the 
elertinii. 

It  is  hy  no  means  clear  from  the  evidence  that  contestant  wot*  therejnilar  noininei* 
of  the  Kepuhlican  party.  The  evidence  on  this  |M)int  is  in  an  irn^>oncilahle  c*»nt1ict. 
Then- is  irinch  to  ^JUpport  the  claims  of  each  <»f  tlu»se  parties.  Your  cN»niniittee  if 
unahle  to  ajrn'e  as  t<»  which  r»ne  wasentitl«*<l  to  liavehis  nauioplaired  u[)on  the  liatlot 
as  the  Kepniilican  candi<late. 

('••ntcstant  insists  that  the  decision  of  tin*  cj»uri  of  apjK-als  practically  settles  the 
whole  controveisy  in  his  favor.  While  admitting:  tliat  an  opinion  of  a  court  of  such 
hi^'h  .-tandimr  is  entitled  to  jjrreat  resju'ct,  y»*t  we  do  not  fci'l  that  it  him  all  tin*  effect 
whii'h  contestant  thinks  sh(»uld  In*  attacluMl  tt»  it.  When  this  court  held  that  Jus- 
tice I'M  wards  had  n«>  jurisdiction  of  the  pnM'cedinjrs  to  review,  it  rai.'ited  its  own  juris- 
(liction  to  render  an  <»pinioM  upon  the  merits  of  the  ciu^e  which  would  In*  ciaiehisive 
upon  the  ])arties.     Whatever  it  said  upon  that  suhje<'t  w:l<  clearly  olnter  dictum. 

It  is  dear  to  nv!  that  the  court  did  not  cont^'uiphite  that  its  decision  shouhl  in  any 
niann»*r  affeet  tlie  «'lertion  already  held. 

And  in  any  ca>e  the  committee  could  not  alter  tin*  result  of  the 
election. 

If  wc  were  tt»  assume  that  «"ontestani  was  the  rejrular  n«)iuinet»  of  Ids  |>arty,  anci 
that  he  li:id  heeii  di'prived  of  the  ri;rht  to  have  his  name  jr«)  upon  the  ofKciarimllot 
in  the  liepnhlican  column  hy  a  decision  that  was  voi«l.  U'caust'  of  the  want  of  juris- 
tlictioii  in  the  jnsti<'e  (»f  the  supreme  court  wlu»  maile  the  same,  still  we  «hi  init 
U'lii've  that  \\r  would  he  authorized  to  count  for  him  the  votes  ciist  for  Mr,  Wan.l; 
nor  <h)  we  think  we  cduhl  de<-lare  the  election  void. 

(.'ontestant  had  liim>eU'  advised  K(*publicans  to  vote  the  stniij^ht 
Ke[)ul)lican  tickt^t,  with  conti^stee's  luime  on  it,  and  all  the  circum- 
stances wcM'e  oenerjillv  known  and  imderstood. 

There  was  no  decrypt ii HI  practicetl  upon  the  Kepuhlican  electors  in  the  <ii:»triet. 
There  is  !)(»  proof  hut  that  mII  that  had  l>een  done  with  reference  to  the  printing  t»f  tlie 
halii*!  was  fullv  known  to  all  of  them.  The  means  of  obtaining?  this  information 
was  ample  and  within  their  reach. 

It  must  therefore  he  presumed,  in  the  ahsem-c  uf  eviileiice  to  the  ctmirary,  that 
when  they  went  into  the  ]>ollinjj:  phices  to  vote  they  knew  Mr.  WaniV  name  was  on 
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the  ballot  as  the  regular  nominee  of  the  Republican  party,  and  that  if  they  voted  the 
straight  Repu))lican  ticket  their  votes  would  be  counted  for  him.  The  evidence  of 
several  of  these  voters  is  in  the  record.  They  all  say  that,  while  they  would  have 
preferred  to  vote  for  Mr.  Fairchild,  yet  they  knew  that  Mr.  Ward's  name  was  on  the 
ballot  in  the  Republican  column;  that  they  supposed  that  the  decision  of  Justice 
Edwards  and  the  supreme  court  had  settleii  that  Mr.  Ward  was  the  regular  nominee 
of  the  Repu])licAn  i>arty,  and  they  voted  for  him  accordingly.     *    *    * 

It  is  clear  that  the  delators  who  voted  the  Republican  ticket  never  intended  that 
their  vot*»s  should  be  counted  for  any  other  person  as  Representative  in  the  Fifty-fifth 
Congress  than  Mr.  Ward.  They  could  only  make  known  their  choice  through  the 
l)allot  they  voted.  There  is  no  other  lawful  method  of  ascertaining  the  wishes  of  the 
electors.  In  the  ahsence  of  deception  by  means  of  w^hich  the  elector  is  made  to 
unwittingly  vote  for  some  one  he  never  intende«l  to  vote  for  he  can  not  be  heani  to 
say  that  this  ballot  does  not  express  his  choice.  This  rule  is  essential  to  the  mainte- 
nance of  the  ballot  system,  and  must  be  adhered  to  so  long  as  we  use  this  methoci  of 
registering  the  wishes  of  the  elector. 

The  electors  acquies<'ed  in  the  decision  of  Justice  Edwards  and  the  ai!tion  of  the 
secretary  of  state,  and  voted  the  ballot  thus  prepared  for  them  with  a  c^lear  under- 
standing of  what  tliey  were  <loing.  When  they  placed  their  cross  in  the  circle  at  the 
head  of  the  Republican  column  they  thereby  said  that  William  L.  Ward  is  the  jierson 
whom  we  desire  shall  represent  us  in  the  Fifty-fifth  Congress.  Now,  upon  what 
authority  can  we  say  that  the  voter  did  not  intend  all  that  his  Ixallot  expresses?  To 
do  this  we  would  be  obliged  to  go  outside  of  his  ballot  and  ascertain  his  choice  by 
means  other  than  through  his  ballot.  This  is  contrary,  not  only  to  the  law  of  the 
State  wherein  this  election  was  held,  but  the  law  of  the  United  States.  The  voters 
of  this  district  did  not  say  through  the  ballot  that  it  was  their  wish  that  contestant 
should  represent  them  in  the  Fifty-fifth  Congress;  hence  it  would  be  a  clear  violation 
of  law  to  declare  him  elected. 

Reganl  must  also  be  had  to  the  Republican  electors  who  actually  desired  the  election 
of  contestee.^  . 

The  conimittee,  moreover,  were  of  the  opinion  that  Justice  Edwards 
did  have  jurisdiction  to  review  the  decision  of  the  secretary  of  state. 

But  w(»  can  not  agree  with  the  court  of  appeals  that  Justice  Edwards  did  not  have 
jurisdiction  of  the  proceeiiings  to  review  the  decision  of  the  secretary  of  state.  By 
the  express  terms  of  the  statute  jurisdiction  of  the  subject-matter  was  conferred  upon 
every  justice  of  the  suj)reme  court — and  Jud^e  Edwards  was  a  justice  of  that  court. 
The  only  (juestion  left  in  doubt  was  in  what  judicial  district  the  proceedings  should 
Ik»  brought. 

Upon  this  subjcM't  the  statute  is  uncertain.  It  was  by  means  of  construction  and* 
a  balancing  of  the  considerations  which  in  its  opinion  must  have  governe<l  the  legis- 
lative mind  that  the  court  reached  the  conclusion  that  the  proceedings  should  l>e 
brought  in  the  district  where  the  contestant  and  con testee  resided.  It  was  of  opinion 
that  the  legislature  did  not  intend  that  the  jiarties  substantially  interested  in  the 
rontroversy  should  be  compelled  to  travel  long  distances  outside  of  the  districts 
where  they  resided  in  order  to  litigate  such  questions. 

As  the  proceeilings  in  the  case  in  hand  were  not  brought  in  the  judicial  district 
where  contestant  and  contestee  resided,  it  therefore  held  that  Justice  Edwards  had 
no  jurisdiction.  It  will  readily  be  seen  that  all  this  reasoning  has  reference  only  to 
jurisdiction  over  the  real  parties  to  the  controversy  and  has  no  application  to  the 
jurisdiction  of  the  supreme  court  over  the  subject-matter.  So  far  as  the  controversy 
is  concerned!,  it  couki  be  heard  in  one  district  as  well  as  in  another. 

The  reasoning  by  which  the  court  of  appeals  reached  the  conclusion  that  Justic^e 
Edwards  did  not  have  jurisdiction  Im^ks  only  to  the  convenience  of  the  real  parties 
to  the  controversv.  The  right  to  have  the  proceedings  brought  in  the  district  where 
these  parties  resideil  is  one  they  can  insist  upon  or  not,  as  l)eet  suiti^  their  pleasure.  It 
can  l)e  waived  by  them  if  they  so  desire,  and,  when  it  is  so  waive<l,  the  jurisdiction 
over  their  iK^rsons  is  just  as  complete  and  the  judgment  the  court  renders  just  as 
binding  as  if  the  ])roceedings  had  l)een  brought  in  the  district  of  their  residence. 
The  want  of  jurisdiction  over  the  parties?  must  l)e  taken  advantage  of  at  the  first 
opportunity,  and  if  this  is  not  done  it  is  deemeil  to  have  been  waived.  After  it  baa 
once  l>een  waived  it  can  not  afterwanls  l)e  called  in  question.  These  rules  are  ele- 
mentary an<l  so  well  estiiblished  and  are  so  familiar  as  to  require  no  citations  of 

authority.     When  they  are  applied  to  the  case  as  it  stood  before  Justice  ^''^ *'" 

there  is  no  doubt  alH)Ut  his  jurisdiction. 

H.  Doc.  510 36 
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Mr.  Wanl.  l>y  Xhv  lU't  of  lirin^in^  tlu^  )»r(Kt'«Hlin^,  hail  tnilmiitUHl  his  p(*rson  to  tho 
juri.'Ailictioii  of  Jiistic<'  F^ilwanln.  He  roiiM  not  thcn^uf tor  <miii plain  i>i  u  jiirisdirtinn 
which  Ik*  hiinsrif  had  invoktil.  Thi*  s4H*retary  of  HtatiMliit  not  ohjei't  to  tlie  ushumic^I 
juris<li('tioii  «»f  .IilsUci.*  I'Mwanln  over  h'xi*  iH.*n*on.  He  thereby  waivtMl  his  ripht  to 
qut*^<tion  it. 

It  has  Ihh'u  tn^m  that  Mr.  Fain*hil«l  on  hin  own  motion  wa*«  made  a  i>arty  to  the 
i»nK-e<ilin;rs.  II««  t!H»rc»!)y  suhniitte«l  his  {NTstin  tothe  juriHlirtion  of  Ju»'ti*'e  P3<lwari!s. 
lie  could  not  have  U*en  made  a  party  without  doin^  thin.  Hih  applir-ation  to  lie 
made  a  ]»arty  wim  without  any  reniTvation.  He  can  not  c*<ime  into  the  <rase  hy  hit^ 
own  frtv  will  and  then  Ih'  ]K*rmitted  to  siiy  tliat  he  is  wnm^fully  in.  Ho  wa.s  iiot  u 
l»arty  to  the  pnM'ee<linvrH  imtil  ma»le  so  at  his  own  restjuext.  In  the  iirst  instamv  Jus- 
tice Kdwards  wiis  not  attempting  to  exercise  anv  jurisdiction  over  his  |H»rH«jn.  It  is 
true  tliat  after  he  Wiw  admit ttHi  as  a  jMirty  to  the  pnK'ee<linp4  lie  di<l  question  the 
jurisdiction  (»t'  Justice  t^lwanln,  hut  it  was  then  t4M>  late  to  take  advanta^^e  of  that 
fault.  Mc  hail  waiv^Hl  his  rijrht  to  insist  uiM»n  tins  by  l)eeoniin)?  a  jwirtv  to  the  suit 
at  hisown  nHjuest.  He  was  then  within  the  jnrinilietion of  Justiw  K<lwariS8.  ♦  *  • 
W«'  therefore  think  that  Justiiv  K^lwanls  had  jurindtctiou  over  the  [irocecnlingF  to 
review,  and  overall  the  iiirties  thereto,  and  iH»s.<<^*<e<l  fall  power  and  authoritv  to 
make  the  onler  issueil  hy  him.  It  must  follow  that  the  onfer  kk)  made  was  l>in<lin^ 
on  the  (M>ntcHtant.  the  conteHti'e,  and  the  swretary  of  stiite. 

Tlio  order  was  at  least  in  force  wlion  the  election  was  held,  and  a 
reversal  of  it  afterwards  eoidd  not  affect  the  election.  All  prcH*eod- 
iiijr^^  under  the  law  were  reijiiired  to  be  summary,  and  to  he  complete 
b(»fore  a  c(»rtain  date  preceding  the  election.  It  was  evidently  dis- 
tinctly conteni[)lated  that  even  an  erroneous  decision,  unless  reviewed 
by  this  date,  must  stand.     The  legislature — 

knew,  of  cours4*,  tliat  such  errone<.>us  decisions  were  ]N)KHible,  but  it  felt  that  greater 
irtmd  would  result  from  abidin^r  by  theih  than  by  overturninj^  an  election  hecantK^  of 
such  ini.^takeM  <lecision.  Any  other  course  would  involve  the  results  of  an  election 
in  uncertainty. 

But  even  if  Justice  l^lwards  dirl  not  have  juris<licti«m  of  the  pro<»eedin>r  l>efore  him 
the  invalidity  of  his  order  wr)uld  not  riMider  theele<'tion  voi<i  unlesH  it  should  further 
appear  that  the  decision  was  erroneous  and  that  a  numl)er  of  voters  equal  to  con- 
teste(r's  plunilitv  were  deceive<l  therebv. 

The  committer  therefore  nn'ommendcMl  resolutions  declaring  <*on- 
tcstcc  (dcclcd. 

Mr.  (iaincs  })rcsented  an  elaborate  dissiMiting  re|X)rt,  signed  onlv  hv 
himself,  arguing  that  in  a  State  like  New  York,  where  the  names  of 
candidates  arc  printed  in  party  ccdumns  and  it  is  provided  that  X\w 
voter  can  vote  a  straight  ticket  by  making  a  single  mark  at  the  head 
of  the  column,  the  right  to  l)c  placed  in  the  correct  column  is  an 
important  legal  right  of  candidates,  and  the  right  to  vote  for  their 
party  nominee  as  such,  and  not  as  an  independent  candidate,  i.s  an 
nn[)()rtant  legal  right  of  the  votei.  Contestaid  had  been  deprived  of 
this  right  by  the*  arbitrary  conduct  of  contest<»e  and  the  misuse  of  the 
processes  of  Ijiw.  1I(»  woidd  unijuestionably  have  lu»en  elecUnl  if  his 
name  had  been  correctly  niaccd,  and  th(^  evident  intention  of  the  voters 
who  voted  the  straight  Re[)ublican  ticket  slnadd  be  carried  out,  hv 
counting  their  vot(\s  for  the  candidate  who  was  in  fact  tho  le<nil 
nomiiHM*. 

The  case  was  fully  debated  in  the  Mouse,  and  the  resolution  that 
contestant  was  not  elect (hI  was  passed  1)V  a  vote  hf  \&2  to  80.  The 
resolution  declaring  <'ont(*stec  elected  was  then  (on  April  11,  l85)S) 
j)assed  by  a  vot(>  of   18S  to  42. 

[Ueport  7t^8,  second  session  Fifty-lifth  Congress.] 
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(10)  Ryan  vm.  Brewster. 

Ballnt  maehme  used.      Contesttc  retained  the  seat. 

Report  by  Mr.  Maguirc. 

The  only  substantial  allegation  in  the  case  was  that  the  voting  in  the 
city  of  Rochester  was  done  by  a  device  known  as  the  '^ Myers  ballot 
machine,"  instead  of  by  written  or  printed  ballots.  There  was  no 
charges  or  evidence  that  anyone  was  deprived  of  his  vote  or  otherwise 
iniiired  by  the  use  of  the  machine.  There  were  ballots  provided 
which  anyone  could  have  used  if  he  chose  to  do  so  (but  none  did). 
Contestee  also  had  a  large  majority  in  the  district  outside  of  Rochester. 
"The  views  above  expressed  render  it  unnecessary  to  pass  upon  the 
legality  of  the  Myers  ballot  machine." 

Tlie  committee  therefore  presented  resolutions  declarmg  contestee 
elected,  which  on  March  30,  1898,  passed  the  House  without  division. 

I  Report  8!>2,  second  session  Fifty-fifth  Congress.] 

(11)  RoMAiN  vs.  Meyer. 

Fraud;  llhyul  voting.     Report  for  contestee^  wJuj  retained  the  seat. 

Report  by  Mr.  Olmsted. 

Contestee,  who  was  the  Democratic  candidate,  received  10,776  votes. 
There  were  two  Republican  candidates — Livaudais,  the  regular  nomi- 
nee (who  had  practically  withdrawn),  who  received  401  votes,  and  con- 
testant, independent  Republican,  nominated  on  petition,  who  received 
4,0:^!i.  Contestant  claimed  that  he  had  been  given  no  representiition 
iit  th(»  polls  in  the  parish  of  Orleans.  Under  the  law,  all  parties  cast- 
ing us  nuich  as  lO  per  cent  of  the  vote  at  the  previous  election  were  to 
be  given  a  representative,  to  be  selected  from  lists  '^furnished  by  each 
of  the  several  political  parties  and  nominating  bodies."  The  chairman 
of  the  executive  conmiittee  of  the  Republican  party  had  submitted  the 
legal  lists  and  the  Republican  appomtments  were  made  from  them. 
Contestant  had  also  submitted  a  'Mist  of  citizens  of  Republican  faith," 
but  the  (M)nnuitte(>  found  that  the  100  voters  who  signed  contestant's 
nominating  petition  were  not  a  political  party  that  had  cast  lo  per 
cent  of  the  votes  at  the  preceding  election.  If  they  were,  they  and  not 
contestant  would  have  been  authorized  to  submit  a  list,  and  the  list 
would  have  had  to  be  a  list  representing  themselves,  not,  as  proposed, 
a  list  re[)r(\senting  the  Republican  partv.  The  regular  Republican 
candidate  was  not  seeking  the  election,  and  was  favorable  to  contestant, 
but  he  had  not  legally  withdrawn  or  his  name  would  not  have  been  on 
the  otticial  ballots.  The  law  contemplated  party  and  not  personal 
representation  on  the  election  boards. 

Contestant  also  claimed  that  some  of  the  election  commissioners  were 
not  appointed  the  required  thirty  days  before  the  election,  but  the  evi- 
dences show(»d  that  most  of  them  Avere,  and  explained  the  slight  delay 
in  ap})ointing  the  rest.  ''Delay  in  appointing  conunissioners  or 
insjMM-tors  does  not  vitiate  an  election  held  by  them,  otherwise  it  Avould 
l)e  in  the  ])()W(n*  of  the  board  of  supervisors  to  defeat  every  election 
by  delaying  such  appointments." 

A  new  law  had  gone  into  effect  in  the  city  of  New  Orleans,  r< 
the  redistricting  of  the  city  into  many  small  precincts,  of  not  o^ 
votes  each,  "the  boundaries  and  precincts  to  be  fixed  as  al 


to  U'  rlmnp'tl  within  tlivro  iiiontlis  i)riur  to  unv  jrt'iK'nil  oleotion." 
Till*  tir^t  iodi>tri«tin»r  wiis  not  ^'ntirrly  ui-coniplisln»d  until  within  ono 
iiioiith  iM'ior  to  this  t^h^ction.  hut  the  roinmittcc*  held  that  the  three 
iiKinth*^  limit  of  the  hiw  did  not  aiiply  to  tiie  rirst  e.stiihli.shnient  of  the 
di>trirt>.  S)ine  ini-onvenienro  was  (loiibtless  mused,  but  there  was  no 
«*vi(ien<'e  how  inucli.  or  that  it  <M)uhl  have  ehanffi'd  the  result. 

Thrre  wm*  some  irre^'uhiritifs  in  thr  si»alinjr  and  delivery  of  the 
{Kirkatro  of  oflicial  iKilK^ts.  )uit  notiiin<f  whieh  the  euumiittee  re«^irded 
as  essential.  Tht»n»  wa<  also  proof  that  <me  official  Imllot  wa.s  in  unau- 
thoriz«*d  liand^  hef<»re  theelretion,  and  evidence  that  stune  others  may 
have  Ihmmi,  hut  there  was  no  indication  that  any  harm  wa.s  done.  In  a 
few  pn'<in<t>  the  ofh'eial  4*ards  of  instruction  may  not  liavc  been 
]>ostcd,  but  tlnM'c  was  no  showing  that  any  votes  were  lost. 

Th<'  priiK'ipal  contention  of  contestant  was  that  1-1,<J*X>  votes  were 
cast  in  tlic  citvof  New  Orleans  on  fniudulent  re^jristratioii  eertitieate.>. 
and  as  about  fialf  the  <*ity  was  in  this  district  he  asked  that  7.<nh)  votes 
be  deducted  from  the  vote  of  contestee.    The  n»gi.stnition  of  lA>uisiana 
was  a  jM'rmanent  one,  but  the  law  provided  for  the  pur^iii^  of  the 
retfistry  lists  by  a  joint  canva>s  made  by  accredited  ivpresentatives  of 
oj>Ixj>in<r  [)arties.     The  names  era>ed  Wi're  required  to  )k»  publishinl 
three  days  in  the  newspapers,  and  opportunity  was  <^iven  the  partie> 
to  show  cause  for  correction.     KvcMi  on  election  day  a  voter  po.sse.s.sin^ 
a  valid  rejristration  certificate,  thou*rh  .struck  otf  the  list,  could  vote  on 
makinjr  l)roper  pnwjf  of  ich'utity  and  residence.     Early  in  the  year  of 
thi>  electi(ni  there  was  a  joint  <'anvass,  and  18JMH)  or  14jhm)  names 
were  .stricken  from  the  li>t  of  the  whole  city.     On  the  day  of  the  elei*- 
tion  the  rci^istrar  of  vc»t«*rs,  un(U*r  a  mistaken  view  of  the  law,  issued 
instructions  to  election  ollicers  not  to  nn-eive  votes  on  the  presentation 
of  certilicate>  and  aflidavits,  but  to  send  voters  to  him  for  registry, 
liiiter  in  the  dav  the  mistake  was  corrected  and  votes  were  receivinl  on 
allidavit.      It  w{i>  not  shown  that  any  le<ral  voters  were i)revented  from 
votiii<r.  jind  there  were  certaiidv  not  enouirh  to  allect  tlie  result. 

( -orite-tant  ciaimecl  that  there  was  a  conspinicy  to  use  these  14,tHH» 
names  :iiid  tlie  out.standin«r  certilicate.s  <"orrespondin^  to  them  as  the 
ba.si-cjf  illi'^TJil  \<>te>,  and  that  the  tir.st.stej)  in  tliis conspinicy  to  receive 
such  voters  was  the  al>ove-mentioncd  letter  of  instnu'tion  not  to  receive 
them.  The  «'oniniittee  held  that  tlie  letter  would  have  the  opix>site 
ellect.  if  any.  There  was  no  eviden<*e  that  a  sin<,''l(»  obsolete  certitieate 
wa^  ii-cd.  or  attempted  to  be  used,  and  the  connnittee  held  that  it  was 
too  miicli  to  |»re.>ume  without  (-vidence  that  14.<mmj  of  them  weri'  used, 
backed  by  1  I, <mm»  perjured  alHdavits  and  supjM)rt(Ml  by  :iSjH>0  [>t»rjured 
witnt'^so,  and  that  7.<hm»  of  these  wer<»  used  in  the  First  district,  all  in 
the  intei'e^t  of  conte>:tee.  rnle»  this  claim  (which,  it  was  also  noted, 
was  not  made  in  tlie  notice  of  contest)  W(M'e  allowed,  contestant's  case 
could  not  be  >ii.>tained.  and  the  committee  therefore  re]>orted  resolu- 
tions de<larin;^  contestee  I'lecteil,  which,  on  June  ♦>.  Ls*,.*8,  ]>assed  the 
lIcMise  without  divisi<Mi. 

[Report  I.'>:il,  >econd  session  Kil'ty-liftii  C'on<rress.J 

(1:^)  (lA/iN   r.s.  Mkykk. 

\t/fts  ///y/  <'tft//t/r  ff.         (  nil!  I  si  t  t     I't  fit  t  init    Stilt, 

Keport  by  Mr.  Olmsted. 

This  was  another  case,  broui^^lit  a;rainst  tlie  contestee  in  the.  pro- 
cedin»jf  case,  ^'■rowin^  out  of  the  .sjmie  election.     On   tin*  returns  con- 

/ 
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testeo  received  10,776  and  contestant  113  votes.     Contestant  served 
notice  of  contest,  consisting  of  the  following  specifications: 

First.  That  the  votes  casit  for  ine  at  various  precincts  in  the  city  of  New  Orleans 
were  not  counted  and  returned  by  the  conimissioners  of  election  as  cast. 

Second.  That  the  coniniissioners  of  election,  in  violation  of  their  oath  of  office, 
counted  vote^^  in  vour  favor  that  were  cast  for  me. 

Testimony  was  taken  only  on  the  first  specification,  and  consisted  of 
the  depositions  of  31  persons,  who  testified  that  they  voted  for  con- 
testant, or  attempted  to  do  so.  Half  of  these  either  voted  at  precincts 
where  as  many  votes  were  returned  for  contestant  as  were  proved  for 
him  or  did  not  remember  where  they  voted. 

Fifteen  witnesses  in  different  parts  of  the  city  testified  that  they  vote<i  for  Mr. 
(iazin,  while  the  returns  from  the  several  precincts  fail  to  show  any  votes  counted 
for  him.  There  is  evidence  that  in  the  precincts  in  which  some  of  these  persons 
voted  a  few  votes  were  thrown  out  because  improperly  marked,  the  voter  having 
etaniiK'd  too  many  cAndi<lates  for  the  same  office,  or  in  some  other  way  failed  to  indi- 
cate his  choice  of  candidates  in  the  manner  provided  by  the  act  of  assembly.  It  is 
imiKJSsible  to  say  whether  any  of  the  ballots  so  thrown  out  were  those  in  which  the 
voter  had  attempted  or  intended  to  vote  for  the  contestant. 

The  few  votes  covered  by  the  testimony  were  all  that  contestant 
could  possibly  claim,  and  tfie  committee  reported  a  resolution  declar- 
ing him  not  elected,  which,  on  June  6,  1898,  was  passed  by  the  House 
without  division. 

[Report  1520,  second  session  Fifty -fifth  Congress.] 

(13)  Thorp  vs,  Epes. 

Partmin   appaintmeiit  of  election  officers;    obstmction  of  voting; 
fraud.     Majority  report  fm^  contestant;  minority  report  for  contestee, 
ConteMavt  seated. 

Majority  report  by  Mr.  Walker;  minority  report  by  Mr.  Miers. 

According  to  the  returns  contestee  had  a  plurality  of  2,621  votes. 
There  were  also  491  votes  cast  for  one  J.  L.  Thoip,  an  obscure  per- 
son, a  supporter  of  contestee,  and  not  a  bona  fide  candidate,  wnich 
were  doubtless  intended  for  contestant,  but  the  committee  did  not  dis- 
cuss the  question  of  counting  them  for  him. 

Contestant  claimed  that  he  should  be  allowed  the  votes  of  voters 
who  were  at  the  polls  endeavoring  to  vote  for  him,  but  at  the  close  of 
the  polls  were  still  unable  to  vote.  They  made  statements  of  their 
intention  to  vote  at  the  time  and  signed  or  authorized  the  signature  of 
their  names  to  tally  lists.  A  large  part  of  them  were  also  called  as 
witnesses.  Contestant  also  claimed  that  the  vote  of  a  large  number  of 
precincts  where  there  were  no  Republican  election  oflBcers,  or  no  com- 
petent ones,  and  where  fraud,  sucn  as  this  situation  would  make  easy, 
was  .shown,  should  be  excluded. 

The  committee  counted  023  of  the  excluded  votes,  being  the  ones 
swoiii  to  by  the  voters  themselves.  They  also  rejected  19  polls  where 
there  was  no  Republican  representation,  and  6  where  the  Republican 
representative  was  educationallv  unfit,  or  was  not  recognized  by  the 
party  as  a  Republican,  stating  also  that  frauds  were  proved  at  all  these 
precincts.  Rejecting  all  these,  and  counting  the  excluded  votes^ 
183  other  votes  conceded  by  contestee,  the  committee  found 
of  812  for  contestant.  Thej'  also  presented  a  table  to  shoi 
polls  were  excluded,  but  the  evidence  of  the  lists  and  tallU 
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for  tho  full  numlx'rs  shown  on  tlu^se  lists,  contestant  would  ntill  have 
a  plunility  of  8()7. 

File  excludecl  vott^rs  were  in  line  when  the  polls  closed  and  had  been 
endeavoring  to  vote  for  many  houix  without  success.  Circumstances 
were  shown  by  the  t(vstiniony,  which  the  connnittee  discussed  by  pre- 
cincts, showintif  that  the  slowness  of  voting  wiu*  unneces8ai*y  and  was 
sometimes  (lelilw^rately  promoted  by  such  oevices  as  alternating  white 
and  l»ltuk  voters,  to  the  disiidvantage  of  the  more  numerous  race,  and 
the  Iik(\  The  connnitt^^e  also  discussed,  by  precincts,  the  evidence  in 
regard  to  the  |)olIs  n^jected  for  fniud. 

On  th<»  g(Mieral  ciiaracter  and  histor\'  of  the  district,  the  committee 
said: 

lU'foro  consMoriiiir  ill  (ietail  the  factj*  dovoloped  by  the  record  bearing  upon  tliis 
|>arti«'ular  »*a.****,  attention  is  invit^'d  to  tlie  IcMration  of  the  difltrict,  the  character  of 
itH  }>o|)nlatioii,  and  th(^  iN>liti('al  atiiliations  of  the  voterci  as  shown  by  the  results 
of  fonn«*r  fltTtionn,  and  th»*  tt»stiinony  of  i)roniinent  dtizens  whose  ti»stiiiiony  apfiears 
in  the  HTonl.     Tlio  Fonrth  di.»<trict  <»f  Virjrinia  is  loi'ated  in  the  heart  of  what  is 
known  as  the  ])hu-k  Udt  of  the  Stiitc,  so  called  iHM-anse  of  the  large  preponderam'e 
of  the  colonel  over  the  wliite  iMnnihition.     That  in  rtH.hst rioting  the  State  by  the 
l)eni«KTati<.'  lej:islatnre  it  was  <iesijrne<lly  made  a  Hepuhliean  district  by  grouping 
eoinitii's  havinjr  Hepn])lican  majorities  ean  hardly  Ix?  questioned  when  it  is  renieni- 
!>ere<l  that  at   the  time  t'very  county,  including  the  city  of  Petersburg,  wafl  under 
tluM'ontro]  «»f  tiu'  Kepuhlieans.     For  mon.»  than  a  quarter  of  a  (*entury  the  distrid 
has  Ikm'U  represented  in  Congress  ]>ut  once  by  a  J)<*mocrat  whost*  si»at  was  not  c<jn- 
testcnl.     Only  three  times  In^fore  this  has  a  DeniCK-rat  l)een  returned  as  elec^teil,  and 
twiee  has  tlje  eleetion  Immmi  impeachcMl  suc<vssfully  for  frauds  pitu^ticed  by  election 
ollicers.     MIeetinns  held  in  this  swtion  of  the  State  have  UK'onie  notoriously  eomipt, 
fals4',  antl  untrustworthy  because  of  the  Iwid  character  and  fraudulent  pnu^t ices  of 
election  ollicers  appoint***!  by  |tartisiui  Democratic  ekH!t<»ral  Ixtanls,  which  in  many 
instaiHvs  lla^rantly.  willfully,  and  <Iefiantly  <lisregard  the  salutary  provision  of  the 
law  n*quirinL'  judges  to  be  selectnl  from  com|H'tent  voters  known  to IxMongt^)  different 
lM)litical  parties,  selecting  as  such  judg<»s  <mly  ]>artisan  rH'mfKTats  in  many  cases,  or, 
often  when  the  law  is  ]nvtendedly  ol»serv(Ml,  si»lect.ing  as  a  represi»ntative  of  the 
Republican  purty  ignorant  col<»re<l  men  not  rei'ognizwl  as  morally  or  i)olitii!a  11  y  tit 
to  re]»resent  that  party.     *     *     * 

Thi<  fair  siatciut'iit  ^^\  the  previous  history  i»f  th(»  <listrict  and  its  political  condition 
would  in  itself  b<-  >nHi(ient  to  cast  suspi<-ioij  uiK)n  the  hont»sty  and  fainu»ss  (»f  returns 

whi<h  LMv iitc.-tcca  plurality  of  2,()*J1  over  cont(»stant,  who  wil<  the  regular  Hopub- 

liban  n<»miiiee.  and  the  only  liepublican  candidate  f<»r  Congn^ss. 

The  cnniniittcc  also  calh'd  attention  to  the  fact  that  the  failure  to 
a])|)oi!it  lv<'])iii)lican  election  oHicers  was  in  tin*  face  of  the  decision  of 
the  House  in  the  casi*  of  Tbor[)  rs,  McKenney,*in  tln^  l)rerediii<r 
Coiiirres^: 

In  that  case  great  stn-ss  was  laid,  both  in  the  argument  and  the  report,  n|M)n  the 
failure  of  the  elci-tnral  ImuipI  to  comply  with  this  very  provision  of  the  law  at  tbes<» 
same  ]>re<iiicts  in  this  same  county:  the  committee  jroinjr  so  fat  as  t<*  say,  following 
mmierou>  decisitMis,  that  the  failun?  to  (»bserve  this  requirement  was  in  itself  prima 
facie  «-viclence  nf  frautl. 

In  an>wcr  to  cont esteem's  claim  that  contestant  should  have  introduced 
the  rco;i>tratioii  books  to  show  that  the  excluded  voters  chiimed  bv 
him  wwo  Icoallv  rcojstered.  tin*  committee  said: 

This  nbjecti«ni  is  l)a>ed  upon  tin*  i<lea  that  the  registration  book  is  j^rimary  e vi- 
olence as  ti»  whether  a  vnier  is  reL'isteiHMl  (»r  not.  and  that  no  other  proof  of  thai  fact 
can  Im*  recei\«Ml. 

The  rcizistration  b(M.ks  in  Vii-j;inia  are  not  public  records  to  which  verity  i»an  Iv 
attacluMJ.  In  fact,  they  an*  onlv  prnna  ta<'ie  evi<leine  that  a  man  is  a  voter  ami  niav 
be  attacked  by  par«i|(>  evidence  in  many  ways.  It  is  true  thev  are  the  l)est  evidenre 
as  to  whetla.T  a  voter's  name  is  on  the  registration  book,  but  the  fact  that  it  i.-^^m  tht» 
book  IS  not  conclusive  evi<len<'e  that  ho  is  a  rciiisten'd  voter,  and  the  fact  that  Ins 
name  is  n(»t  on  the  book  is  not  conclusive  evidence  that  he  is  not  a  ri'gisteret.i  voter. 


FIFrY-FIFTH    CONGBE88.  567 

The  question  in  this  case  is  whether  the  excluded  person  is  a  legally  qualified  voter 
at  tht'  precinct  at  wliich  he  offers  to  vote,  and  not  the  question  whether  his  name  is 
on  tlie  regit^tration  list  or  not. 

As  to  the  importance  of  giving  both  parties  representation  on  the 
boards,  the  committee  said: 

There  is  no  more  important  provision  of  the  law  for  the  preservation  of  the  purity 
of  elections  anywhere  than  the  giving  of  opp<)sing  parties  representation  among  the 
election  officers,  and  nowhere  is  such  a  provision  more  important  than  in  Virginia, 
where  representatives  of  opt)osing  parties  are  not  admitted  into  the  polling  room  until 
after  the  ballot  box  has  been  opened  and  the  ballots  handled  and  counted  by  the 
election  ofiicers.  It  can  not  be  contended  that  the  electoral  boards  failed  by  inad- 
vertenct^  to  <'oniply  with  this  law,  for  their  attention  was  called  to  its  importance 
both  by  the  report  in  the  last-named  case  (Thorp  vs.  McKenney)  and  by  the  Repub- 
lican county  chairman. 

We  are  constrained,  therefore,  to  conclude  that  it  w^as  designedlv  done  for  the  sole 
purposi'  of  enabling  partisan  election  ofiicers  to  defeat  the  will  of  the  voters  as 
declared  at  the  i)olls.  If  any  doubt  existed  as  to  this  design  it  would  disappear 
before  the  evidence  in  this  case,  which,  as  before  shown,  discloses  that  frauds,  ille- 
galities, and  irregularities  were  perpetrated  by  these  Democratic  election  oflScers  at 
every  precinct  where  this  law  was  oisregarded. 

All  that  is  here  said  with  reference  to  the  refusal  of  the  Democratic  electoral  boards 
to  cmuply  with  the  law  requiring  the  selection  of  judges  known  to  belong  to  different 
p(»litical  parties  applies  witli  as  much  force  to  those  precincts  where  these  l)oard8,  in 
I)retending  to  comply  with  the  law,  selected  as  representatives  of  the  Republican 
party  men  who  were  not  recognized  by  that  party  as  Republicans,  or  were  educa- 
tionally or  morally  unfit  to  be  judges  of  election. 

The  minority  disagreed  upon  nearly  all  of  these  points.  As  to  the 
general  .statements  and  findings  of  the  majorit}'  report,  they  said:- 

If  the  recommendation  of  the  majonty  is  adopted  by  the  House,  a  gross  outrage 
will  l)e  peri>etrated,  not  only  upon  the  contestant,  but  upon  the  country  and  upon 
the  House  itself;  a  precedent  will  be  tet  and  a  rule  of  action  adopted  which  will  be 
most  <langerous. 

The  report  of  the  majority  of  the  committee  disr^ards  the  plainest  principles  of 
law;  it  misstates  and  garbles  evidence;  it  disfranchises  the  entire  city  of  Petersburg 
and  the  county  of  Lunenburg  and  eleven  other  precincts  in  the  district,  because  by 
no  other  method  wiis  it  j)os8ible  to  award  to  the  contestant  a  seat  upon  the  floor  df 
this  House.  This  wholesale  slaughter  of  the  election  franchise  is  not  justified  by  any 
evidence  in  the  record  nor  sanctione<l  bv  anv  law. 

This  report  contains  what  is  called  by  the  majority  a  "fair  statement  of  the  pre- 
vious history  of  the  district  and  its  i>olitical  condition.**  This  so-called  "fair  state- 
ment" is  full  of  misstatements,  and  is  based  upon  no  evidence  in  the  record  or  out  of 
it.  It  is  not  true  that  when  the  State  was  redistricted  every  county,  including  the 
city  of  IVtei-sburg,  was  under  the  control  of  the  Republicans.  The  State  was  redis- 
tricted by  the  legislature  of  1891-92.  There  were  16  members  in  that  legislature 
from  the  Fourth  Virginia  district;  14  of  these  members  were  Democrats,  1  was  a 
Populist,  and  1  was  a  Republican.  In  1890  James  F.  Epes  was  elected  tf»  Congress  as 
a  Democrat,  and  Ids  seat  was  not  contested;  in  1892  he  was  reelected,  his  seat  was 
contested,  and  he  retained  his  seat.  In  1894  W.  R.  McKenney  was  returne<I  as  a 
Democrat;  his  seat  was  contested  by  R.  T.  Thorp,  and  McKenney  was  unseated,  but 
he  took  not  a  line  of  evidence,  was  unable  by  reason  of  sickness  to  defend  the  case, 
and  f>ermitted  it  to  go  by  default. 

The  statement  in  the  report  of  the  majority  that  the  elections  in  this  secticm  of  the 
State  liave  become  notoriously  corrupt,  false,  and  untrustworthy,  etc.,  is  unsupj>orte<l 
by  evidence;  on  the  contrary,  the  evidence  in  this  case  shows  just  the  contrary.  It 
is  a  matter  of  surprise  that  su(!h  whole«sale  slanders  of  an  entire  section  of  a  State 
should  lin<l  place  in  the  delilx'rate  conclusions  of  a  judicial  tribunal,  such  as  a  (\.m- 
mittee  on  Kle<*tions  should  be. 

On  the  countinof  of  the  "excluded  votes''  they  said: 

Votes  not  j'jist  can  not  l>e  countinl  as  a  matter  of  law  generally.     No  cont 
opinion  can  Ik»  cited  from  the  adjudged  (Uises  of  the  onlinarv  courts  of  any  of] 
States  of  this  I'nion.     This  was  a  uniform  rule  of  the  House  of  Representatives 
1<S7.S,  some  time  after  the  adoption  of  section  2007,  et  seq.,  Revii 
Unit(Ml  States  (adopte<l  May  81,  1870).     This  section  was  repealed 
8,  1894.  and  whatever  influence  it  may  have  had  is  thereby  rem< 
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'Hit'  minority  ritrd  tluMsisos  of  Hiddio  mid  Uirliai*d  rx.  Wing,  Whyto 
rs,  Harris,  and  Norris  r.s.  IIan(II<\v  in  supiK)rt  of  the  doctrino,  ;iiid 
Nil)iack  rs.  Walls,  Frost  rs.  Motoalf,  Braal<\v  rx.  Sloinoiis,  Bisl>eo  /•/*. 
Fiidov,  Sossinjrhaus  /w.  Frost,  and  Waddill  rx.  Wisoas  illiistmtiii)?  that 
tiio  n<»\vt»r  casos  all  rount^nl  tin'  voti»s,  if  at  jill,  on  a  iinich  stronjr*^r 
showinjr  of  fa<ts  than  was  niado  in  tho  present  itise.  Moreover,  all  of 
thesr  castas  werr  dt^eidiHl  hefon*  the  adoption  of  the  Aastniliaii  liall(»t 
system,  which  HMjuires  of  the  voter  not  only  a  elear  expression  of  his 
intention,  hut  an  ex[)n»ssion  in  a  certain  manner,  and  disre^iitls  an 
ex[)rc.ssion,  cvon  if  c({ually  clear,  made  in  any  other  manner.  **A  count- 
in*;  of  votes  not  cast  under  any  form  of  the  Australian  Imliot  law  is  to 
admit  i)arol  testimony  as  to  the  intention  of  voters  in  I'Offurd  to  an  act 
that  is  hy  no  means  alto^»'ether  depiMident  on  such  intention." 

The  minoritv  said: 

In  \'u'\\  t)i  \]u'  rxiK'iiciKH'  «»i  other  v(»ter}<,  an»l  ftjiart  fn>in  the  overwhelming  lepil 
nigcctioiiH  til  this  I'hanu'tiT  i»f  tcHtiinoiiy,  wliat  |Mw*sil)le  iWHiiranoi*  ran  tlio  intention, 
honestly  rxjtrt'.^HMl.  ai  snrh  iMTst»ns  I'urnish  of  tht;  uiiae)  lie  veil  nwilt?  Toi-ount  vot*v 
not  rii.«t.  under  the  Vir^rinia  law  or  anv  fonn  of  the  AiiHtmliaii  nvKteni,  is  to  inMire 
the  voter  in  eases  similar  to  this  a^'ainst  ]M.>Hsihle  mistake  in  the  pre])anition  ot  his 

Ulllot. 

Certainly  on<'  w)io  has  not  v«»te<l  ean  not  hope  to  Ik.»  in  a  better  flitiiat ion  than  one 
\vIh»  has  j»la»«Hl  his  hallcit  in  the  hallot  Ih)x.  Yet  it  is  »<ettle<l  law  under  the  Austra- 
Han  systi-ni  that  the  intention  of  tlie  voter  eun  not  Ix^  conniderefl  where  the  ImIIoi 
itseh"  «i«M's  not  eviMen<-e  sn»'h  intention  in  the  m^nle  |»ri»wri])e<l  hy  law,  iMirtieiilarly 
when-  the  statute  its»*lf  j»n"s<TiU's  the  e<)nsi»<|uenee  of  imeh  faihm^  to  «vitlenee  the 
intention.     *     *     * 

If.  tlierefore,  uinler  the  Austntlian  svsteni  w(»  can  not  in  Bueh  caww  re»>rt  to  tlu* 
ii, tint  inn  of  ail  actual  voter,  w  hat  possihie  justification  can  then*  Ixj  in  a4*ee]>tinp  the 
inti  iitinns  i»f  iiiiliviihuiis  as  to  \vh«iin  we  liave  un  evi<len<v  or  nie:uiH  of  knowing;  how 
liiey  inten«le<l  to  ex|iress  their  sul»se<juently  «leclare<l  intentions? 

The  minoiity  iield.  further,  that  there  was  no  lejral  evidence  that  these 
rejected  voters  wei'e  rc^oistered,  the  n»jri>*trv  lists  not  he  I  njjf  produced. 

Letral  reLMslniti«»n  i-- an  es-^j-ntial  |»rere(|uisit»'  for  votinjr  in  Virj?inia.     (C'(m1o,  12."».  i 
IJy  ex|l^e^•'  statnti'  the  ollicers  of  eiei'tioii  themselves  can  not  take  pjirol  evi«h*nir 

of  tills  fact,  hut  tin-  name  nnist  he  tound  on  the  i-e«ristrati(»n  iMiok?.     (Idem. ) 
This  i'ii'cimistanri'  nf  icjal  'inalilii'ation  is  es.»-ential  Xo  the  drn'trine  statcMl  aN»ve, 

anil  ill  nuitested  cleciiim^  ihe  parly  di'siriiii:  to  invoke  its  application  shonlil  furiii>h 

l»n»i»f  of  r<|iial  ili«:iiity  with  that  which  the  otlic«'rs  of  election  must  have  rtHiuin.**!. 

TIm'  r<'izi.-tiali<»ii  Knuks  an- the  Im'-jI  evidence  of  the  «|ualilic^ition  of  a  voter,  and,  Ikmh^ 

in  exi>t»iu\'.  arc  the  i»?ily  competent  evidence  on  this  snhject. 

A^  to  the  rej4Mte<|  pr«'ciri«'ts.  there  was  no  proof  of  fmud,  and  if 
tliry  weie  (o  he  reji'di'd  at  all  it  \uu>\  he  on  the  ground  of  parti.san 
appointments.  The  minority  eilt'd  testimony  as  to  eaeh  ])recin<*t,  .show- 
itio-  timl  the  charti'e^  of  fraud  were  not  made  out. 


The  proposal  to  throw  out  whole  returns  for  this  reason  alone  was 
•specially   unjust ilial>l4'    in    Niiyinia.    where   surh    a   pr(H*eodinj2f   was 
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pxprpssly  prohibited  hy  law.     The  concluding  clause  of  tbe  verj"  sec- 
tion n'quiring  iKinpavtfHan  appointments  was  (Code,  1887,  sec,  117): 

Bli 
(enn 

No  (.-aae  could  lie  found,  even  on  much  stronger  showings  of  facts  and 
under  laws  without  this  expressly  directory  clause,  where  polls  were 
thrown  out  on  this  ground  alone. 

The  minority  also  called  att«ntion  to  the  differences  between  this 
fa.se  and  the  (use  of  Thorp  vm.  McKenney  in  the  preceding  Congress. 
In  that  case  coiitest«e  had  taken  no  testimony,  and  was  forced  by  sick- 
ness to  let  the  case  go  substantially  by  default.  Testimony  sucq  as  in 
that  CAxe  had  been  taken  art  undisputed  was  in  this  case  contradicted 
or  oxplainod.  There  was,  further,  in  this  case  no  charge  of  "alterna- 
tion" of  names  or  of  the  use  of  strange  and  illegible  or  misleading 
forms  of  type.  The  authorities  referfed  to  in  Uiat  case  were  ana- 
lyzed., and  the  committee  said: 

Viiim  the  forefniing  analyHie  of  the  authorities  relied  oa  in  Tborp  eg.  McKenney, 
it  will  W  M«ii  tliat  tht^re  is  little  weight  of  authority  to  HustAin  an  imputation 
s^ini^t  the  verily  of  nwurn  returne  by  reaaon  of  the  simple  fact  tJiat  officers  of  elec- 
tion are  all  of  the  ^atne  political  party.  It  will  be  recollected  also,  in  addition,  that 
the  IcKinlature  of  Virginia  has  ao<)e<]  to  the  directory  provisions  of  the  statute  the 
mandatory  clausii: 

"But  no  election  ehall  be  deemed  invalid  when  the  judges  shall  not  belong  to  dif- 
ferent political  parties  or  who  shall  not  possetw  the  above  qualifications." 

On  ull  the  findings  the  minority  found  that  contestee's  plurality 
should  t)c  counted  as  2,44»,  and  they  recommended  resolutions  declar- 
ing him  elected. 

The  case  was  fully  debated  in  the  House,  and  tbe  substitute  resolu- 
tions presented  by  the  minority  were  lost  by  a  vote  of  131  to  151. 
The  resolutions  presented  bv  the  majority  were  then  adopted  by  a 
vote  of  1.11  to  130.  and  on  March  23,  18tt8,  Mr.  Thorp  was  sworn  in. 

[Report  428,  parts  1  and  2,  second  session  Fifty-tiftn  Congress.] 

(14)  Wise  rs.  Yoimo. 

FrnHil:  lintiructio^i  ofiyiting.  Majority  report  for  amtestatU^  miniir- 
itij  yijHirt  fur  rrmteHUe.      Conf^»tant  stfated. 

Majoritv  report  by  Mr.  Meeick;  minority  report  bj'  Mr.  Burke. 

Accorduig  to  the  returns  cont(itee  had  a  majority  of  2,399  of  the 
ballots  counted.  Kxdusive  of  the  county  of  Norfolk,  for  which  no 
fig«rc«  were  given  in  the  report,  there  were  9,51,5  ballots  deposited  in 
8H  precincts  that  were  not  counted  for  any  candidate  for  Presidential 
electors,  and  6,844  liallots  in  the  same  precincts  not  counted  for  any 
cjindidiitc  f<)r  Congress.  Thus  nearly  one-sixth  of  the  entire  vote  for 
Congressman  and  one-fourth  of  the  entire  vote  for  Presidential  electors 
was  thrown  out  for  defects  in  marking  the  tickets.  Contestant  claimed 
to  have  proved  that  a  large  part  of  these  defective  ballots  were  so 
marked  l»y  the  election  officers  themselves,  who  subsequently  threw 
them  out,  and  claimed  this  as  one  of  the  circumstance!,  jxjintinfr  I" 
fraud  on  the  part  of  these  election  officers.  -^ 

Many  thoasands  of  witnesses  were  called,  «))(>««  l^^mii  >  illrd 
nenrlv  4.UII0  printed  ]>ages.     The  committee  cliH-ili'  i^^^  m 

for  contestant  thus: 

1.   KviiiiTKv  taken  »1  a  niiniln-r  <.t  preeir 


570  uI(;kst  ok  contkstkd  klkction  casks. 

'2.  IWuU'iu'v  takrn  at  a  niiinlH^r  <»f  ^»rt'riiicts  to  nhow  niich  fraud  on  the  part  *»f  the 
t'liTtifHi  oll'uvrs  as  <'(umih»1s  {hv  CMMiiiiittt'i*  to  throw  out  the  retunw  altogether. 

:{.  K\  i'lriicr  taken  at  a  riiimlHT  of  [»n»<-i!K't**  t<^>  sliow  tliat  a  laiye  imnilier  of  vcrters 
wlm  \vcii*qiialili«Ml,  prrsi'iit.  ami  nsiiijr  every  effort  to  exen'ii*e  their  right  of  fraiiehiHe, 
w«Te  liimlrnil,  drlaytMl,  ami  pn'veiittHl  from  doing  ho. 

4.  Kvideiu'e  toncliinjr  a  nnnilK»r  of  j)n.'<"inetH  nhowing  fraud  on  the  i>art  of  the  elec- 
tion otfii-ers  in  that  their  resjHH-tive  returns  for  eonti^tant  were  less  in  csaoh  instance 
than  the  hall<»ts  wlurh  they  ha<l  In^en  ealUnl  njKjn  to  prejiare  for  voters  for  (T<.>nteptant. 

r>.  Krands  and  irn*u>dariti**s  at  a  nundn^r  of  prindncts  which  do  not  fall  under  these 
othfi-  (•la>si ligations. 

CoiitesteeV  (hd'eiist^  wjis  of  thro(»  rlassos: 

1.  Te'Jtimony  dire<'te«l  towanl  the  manner  <>f  the  eontestant'p  candidal^'  and  8ome 
alh'>red  def»'('ti(»n  from  liii-    within  the  ranks  of  the  l{4'!puhli(«n  party. 

2.  To  iIh*  trstimf)ny  of  the  imjK^aelKMl  judgt^  and  elerks  to  their  own  honei?ty,  fol- 
lowed up  in  sitme  instaiK'es  l)v  testimony  as  to  their  general  good  charaeter. 

.'i.  Hysome  testimony  whirli  is  inti'nile<l  toafftM-t  the  returns  from  Norfolk  Count  v. 
Tills  is  not  on  the  ltouikI  of  anvalleir«'<l  fraud  in  the  Imllot  of  theeounty  of  Norfolk, 
hut  on  ac<"nnnt  of  an  irrevruiarity  in  the  aetion  of  the  elet^toral  lK>anl  of  that  county 
in  thi*  manniT  in  whirh  the  tickets  were  printed. 

The  election  was  held  under  the  Walton  election  law,  which  has 
Ihmmi  (i(»s('rihe(l  in  connection  with  other  ciuses  from  Virfjinia,  with  an 
aniendincMit  aholishintr  tho  office  of  s])ecial  constal^le  and  iiuposing  the 
duty  of  nijirkintf  hjillots  for  illiterat^vs  on  ono  of  the  judj^os.  The  eoni- 
mitte*' (juoted  from  the  decision  of  the  Virginia  court  of  appeals^  in 
wliii'h  tin*  constitutionality  of  th(»  hiw  was  sustained,  and  said: 

The  <'«»urt  of  apjK*als  in  sustaining  tlie  law  <leelined  eithor  to  regard  the  inc^anure 
as  an  unworthy  drvice  of  its  coonlinate  hraneh  of  the  government  to  effect  a  con- 
cealed purpose,  or  to  antieij»at<'  that  judges  and  clerks  with  <lutie8  so  plainly  detine<l 
an«l  iiath^  so  Hilenmly  administered  wouhl  disreganl  these  ohligations,  lx)th  human 
an«l  divine.  At  the  time  this  opinion  was  n'ndere<l  the  a<'t  was  already  a  year  ohi. 
It  is  credital»le  to  the  conrt  of  apjK-als  of  the  .State  of  Virginia  that  it  had  such  faith 
in  human  nature.  The  experience  of  two  mon»  year?  of  this  law  Heeni«  hardly  t^) 
sustain  their  hopeful  view  nf  the  ability  of  the  judges  to  withstand  temptation. 

Tile  committee  threw  out  the  vote  of  24  precincts,  tifivinj^  an  analy- 
sis of  the  testimonv  in  reirard  to  lo  of  thenu  of  which  thev  said  "^tho 
e\i(h'nce  of  fraud  is  so  o\ (M'\vh(dminof  that  we  hositat(>  not  for  a 
moment  to  throw  out  the  returns."  Tlu*  (dection  officers  were  all 
Democrut-^.  or  thiM'e  was  an  inca])al)le  K(M)uhlican  judi^e,  and  there 
were  circumstances  indicating  fraud,  aside  iroiu  the  direct  evidence  of 
th*'  falsity  of  the  returns.  Irulividiuil  votei's  were  called  in  eaeh  cas<* 
in  exce-^s  of  the  numher  returned  for  contestant  who  testified  that  the 
judm's  prepared  theii*  haMots  for  them,  and  that  they  requested  them 
to  ])repare  them  foi-  contestant.  Tlu*  inunh(M'  of  names  remaining  on 
the  poll  hooks  in  excess  (d'  the  ninnlxM*  whosi^  votes  were  thus  proved 
was  |o<s  than  the  returned  vote  of  contestcv,  showing  that  hallotn  had 
not  merely  heiMi  im])erf(M'tly  ])n»])ar(Kl,  hut  liad  heen  fraudulently 
marked  or  counted  for  contestee.  In  !♦  of  th(^s(»  ])recincts,  where  eon- 
tcstant's  leturntMl  xote  was  4'jr».  he  calh»(i  so.')  witnesses  who  swore  that 
they  Noted  for  him.  All  these  ])()lls  weri^  n\jected,  and  the  1,517 
vo(e>  returned  for  contestee  from  th(Mn  were  deducttKl  from  his  vot^^, 
as  h*'  had  made  no  etfort  to  show  his  vote  aliunde.  Contestunt  wsis 
o'iven  the  votes  he  ])l"ove(l. 

In  11  (dher  p'erincts.  >et  forth  ina  tabular  stateiuiMd  hut  not  diseusseil 
in  detail,  a  similar  state  of  facts  was  shown,  and  the  same  action  was 
taken.  In  It  precimts.  includin<r  these  :^4,  contestant  was  returned 
as  riM'eivin*^-  )^7•J1^  votes,  and  he  introduced  4,S1U  witnesses  who  «wore 
that  they  voted  for  hiu).     The  list>  of  certiticates  given   by  the  voters 


/ 


PIKTy-FIFTH    CONGRESS.  571 

to  tully  keepers  on  the  day  of  election,  if  admitted  an  part  of  the  res 
■  frestic.  would  show  tlmt  the  actual  total  vote  was  (},086,  The  com- 
iiiittce  allowi'd  the  extra  votes  proved  in  the  20  precincts  not  rejected. 
The  coiiiniittee  referred  to  the  oases  of  Wallaceiw.  McKinley,  Sulli- 
van <.v.  Folton,  Smith  *■«.  Jackson,  and  McDuflBe  ve.  Turpin (Fif ty-fii-st 
(.'onirri'ss)  as  authority  for  the  adminsihility  of  statementt;  of  voters 
made  at  the  time,  or  lists  embodying  such  statementx,  and  .said: 

ffe  arc  dieiKwi'd,  on  the  niitlioritiM)  above  rit&l  ami  upon  the  facts  provwl  in  I.liis 
uiHi<,  to  admit  thcK(>  certiliratcfl  anil  tlii>  eviilence  of  these  tally  keepers. 

Till'  testimony  uhnwe  that  the  Itetmblicnn  mani^ra  had  no  uonfl<leiii'e  in  tlie 
Ih'niiicratJe  judges;  tliat  this  (iiwlniMt  was  cominunicateii  everywhere  to  the  Itepnli- 
lican  voter)<;  tliatthey  wore  instructed  not  to  attempt,  whei%ignorant,t4>lix  their  own 
l>alli>tt>.  Tlie  danger  of  their  attempting  to  Hx  their  ballota  was  foreseen,  liiey  were 
Huppliod  with  yellow  Kli)iH  wliicli  they  took  to  the  judges,  in  writiniz,  requeating  them 
to  in\'iian>  the  l»llols  for  them.     They  were  also  supplieil  with  these  printwl  cerlifi- 

-"■  ■"■  to  how  they  had  voted,  «■•-■-'•   ' ii...^i..  _*. .1 —  *i,. 1 — 1 — :i.. 

tile  tally  keejiers  of  the  el 
underslcMMl  what  they  were  doing,  and  why  they  were  doing  it,  is  amply  proveil,  and 
in  niaiiy  i)reciiK'lH  the  attempt  was  niaile  to  intimitlate  the  voters  froni  prefenling 
till!  printeil  si  i[>s  asking  the  asalHtani^  of  the  judges,  and  to  drive  away  the  reiircsent- 
ativiw  (if  the  i^ontestant  who  wer*  there  to  take  the  statements  of  the  Republican 
viiliTii  unci  ihc  certificates  of  how  they  had  voted. 

When  a  voter,  thus  snspet^ing  the  mtr'grity  of  the  election  judges,  ^eeks  lo  jirotcct 
hiniHcIf  hy  a  conteinjioraneous  statement  to'  a  competent  and  unimjieacheil  rejire- 
wntative  of  h'w  party,  we  believe  that  the  nnimpeacned  testimony  of  the  re))resenta- 
tive  is  admissible  evlden<%  concerning  the  vote.  The  transaction  was  eerlainly  [iiirt 
of  till'  res  emftfi',  and  after  tlie  ixill  has  lieen  impeached,  the  evideni'e  of  sncli  a  tally 
keejHT  and  such  certificates  is  the  Itestevidenc-o obtainable;  forthe  jndijjeBof  elei-tion 
are  no  longer  ereilihie,  ami  the  voteni  are  in  many  instances  inaccessible.  ^Ve  there- 
fore think  that  the  contestant  is  en  tit  leil  to  the  excess  of  votea  proved  at  these  iire- 
cinclM.  not  only  by  the  testimony  of  the  voters  themselves,  but  by  the  proofs  of  these 
ircrlilii'ates  anil  these  tally  lists,  anil  so  we  aild  to  the  poll  of  contestant  2,367  votes  at 
Ihc)^-  4S  jirei'ini'Is,  that  being  the  nmnlier  proved  in  excels  of  the  retiiru  for  liiiii. 

The  iiintesti^'a  counsel  argued  that  we  ought  not  to  count  these  votes,  lieeanse 
even  if  we  lielieve  the  statements  of  the  witnesses  that  they  voted,  non  constat  that 
the  Ir.kllolti  were  cijrn-clly  made  out.  We  i-an  not  consent  to  this.  On  the  eviilentte 
it  in  rUiirthat  if  the  judges  hail  done  their  iliity  by  these  illiterates  the  returns  would 
not  )ia>'e  Itei-ii  ho  easily  inijieached.  But  they  are  inineachod,  and  the  contestant  is 
trying  lo  i-stahliiih  his  vot«  by  evidence  alinnde.  When  witnesses  swear  that  they 
vritol  for  him  the  presumption  is  that  the  liallota  were  correctly  made  out.  The  bur- 
den in  every  siicli  <;as(>  would  be  on  the  other  party  to  show  that  it  was  not.  If  we 
err  in  Hitmitting  it  wc  err  on  the  side  of  an  expression  of  the  (lopular  will  nnlramnieldl 
by  technical  it  i<v. 

.^gain,  the  rontestei-  has  raised  the  point  that  some  of  these  witnesses  ought  not  to 
In-  ciiunteil  iKi'anse  of  their  own  Btatemcnts  in  their  testimony.  That  i:^  prolwhiy 
true,  hut  the  |icr  i^nt  is  too  small  to  l>e  consiilered  where  the  resnit  would  not  1>c 
iiffii-liil  bv  ]  •articular! zing  such  instances  and  deducting  tliem  from  the  contestant's 
priKifn.  \\'e  think  tlmt  the  contestant,  upon  his  jiroofs,  should  have  added  to  his 
relnrns  2,;V>7  volen  from  the  44  precincts  arxive  nanieii. 

There  were  also  l,it89  votes  claimed  to  have  been  prevented  fi-om 
i>pinp  cast  hy  dilatory  and  oIi.structivc  tactics  in  29  precmcte.  Of  these 
vdtes  7l7  were  in  precincts  already  rejected  on  other  grounds.  These  ' 
voters  made  every  effort  to  vOte,  and  were  prevented  thr<iu£;h  no  fault 
of  tlicir  own.  The  evidence  showed  that  "the  elections  at  these  points 
were  conducted  with  a  view  to  the  very  obstruction  and  delay  which 
were  {iccomplished." 

To  deny  Ihi'^'e  voters  rccognifion  wlii'u  they  have  come  S 
their  (■■iLLi^titiiiiiinal  right,  of  wliirli  they  have  been  iinjuBllv' 
judgment,  Iw  ;m  cncciunigi'inciit  lo  tlie  people  who  am  «■ 

On  :ill  llicse  tindintrs   contestjiiit    was  showi 
y,i;»!<.{uid  the  coinmitteesaid 
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Cn?i»rn*'^'^i<»i»jil  (listrirt  sit  tlu*  t'loction  of  Novomlwr,  lS5)f>,  if  fairly 
rocM'ivt'd  and  fjiirly  r()imtr<l,  would  show  tho  contestant's  majority  as 
lariTt'  a>=  that  which  is  Insro  a<vor(K»d  him."  Thov  thorcfoiv  reroiii- 
niondt'd  n^solutions  dcrlarin*^  roiitcstant  oloctod. 

The  minority  f<mnd  that  the  testimony  did  not  establish  any  jifoiieral 
fniud,  hut  onlv  irn»*rulariti«»s,  due  in  the  intrieaeies  of  the  law. 

It  Would  U'  iiiti-n'Miii};  an<l  )u'l]»fnl  in  tlic  viTv  lie^nnin^  of  thiM>  invciistiRatinn  if 
\vr  <'iinltl  asriTtain  just  rxartly  wliat  iM»sitinii  \\\v  iiiajoritv  ttikc^  ui»oii  th«»  «|mn*tii^n 
nf  tlu*  valhlitv  nf  x\w  Vinriiiia  cUM-tinn  law  iiinlfr  which  this  t*le<rti<m  Mas  hfI«K  ainl 
i»f  llu*  nhlijiation  nf  Ciiiijrn'ss  to  rcroirni/*-  the  provinions  of  that  law  in  <K*t«>rniiiiin^ 
tilt'  li';;r:iHty  •»!'  this*  fliM-tioii.     The  valiu*  of  such  knowlc<ljre  in  ai»nartMit. 

It  llu"  law  is  valiil.  and  Coii^'n-ss,  in  dctrnniniu};  this  contcjit*  la  Ik-iuikI  liy  it,  then 
all  su<')i  all(>L;cil  irn*i;nlaritieH  in  the  <-on(hiet  <>i  the  ehH'tioii  as  niay  reas(»nali]y  Ik* 
sn|i|Mi-i'd  \tt  p'^'ult  from  the  intriearirs  of  the  law  itself,  t»r  fnmi  ivni<>nint  niisit>nit'|»- 
lion  of  it.  are  n-inovrd  fri»ni  the  rateu'ory  of  tlu»s(>  fniiithilont  practiivs  wliieli  cU»strt»y 
the  vahn-  of  tin*  n'turns  as  evidenet-,  juslifyinjx  the  n»jtrti<»n  of  the  entin»  indls,  and 
UM'oiiie.  irnlrss  <'i»niniitteil  witli  fniudnh'nt  intent,  nu-n*  irn*pnlariiit»s,  t^)  Ik*  cor- 
HM'tnl  (it  is  tnir)  when*  jHi.vs»iihl<».  hut  not  of  theniHelv«*s  vitiatinjr  the  n 'turns.  Tlii.*: 
in  t«M»  jilain  ft»r  ar^nnirnt.  for  no  man  »'an  In*  said  to  1h»  jruilty  oJ/ntntl  if  ho  strictiv 
follows  the  provisions  <»f  the  law,  niir  if  he  njunninthj  inttTpretn  or  exe<*utt»s  it. 

If,  on  the  iithiT  han«l,  the  law  is  invalid,  or — whieh  amounts  to  th«^  siiiitc*  thin^ — 
Conjiress  can  ignore  the  il<'<>i>ion  of  the  supn-nie  court  <»f  ap|>eals  of  Virjriiiia  «Uvlar- 
in«^  it  valid  and  n'asona)»h'  in  its  j»rovisions,  then  ("onpn-HS  may  dt^'hire  thc»  con^liict 
of  ele<'tion  oirufi-s  at  the]>olls  unn-asiinahh',  opnn»ssive,  and  iIlo^l«  thoii^li  in  strict 
ae<-oplan<e  with  theelectiim  law  of  the  State,  ana  inav<leternjinetheel4H*tion  invalid. 
notwithstandini:  it  Ikls  Ikm-u  conducted  in  tnie  <i1)e<llenee  to  the  law.  lJ\it  in  su<"]i  a 
<'ase  the  deeif^ion  woulil  he  n«it  lH.'eauHi*  tlu- elect i<m  law  was  taintotl  witli  fniud,  liui 
ln'cause  Con^ii'ss  «letermines  tliat  the  State  has  mt  rhtihni  law  which  ean  1h»  honi.*stlv 
a<hninistert'd. 

It  is  a  jrrnenil  rule  that  the  KiNh'ral  authorities  will  follow  the  divisions  of  State 
courts  hoth  in  the  c<mstnu'tion  and  the  validity  (»f  State  constitutions  and  statnti.*s. 

We  see  no  rcasi»n  why  this  rule  should  iK-departtnl  from  in  tliif*  case.  The  liijjhest 
ci»urt  in  the  State  of  Vir^rinia  having  upheM  the  validity  of  this  law,  and  (leclan.il 
its  provisions  reasonaMe,  we  an»  l)ound  hy  that  deeisi»»n,  and  in  eonsiderin^  the 
evidence  here  wc  must  euileavor  to  ;isccrtain  wlietluT  this  eli^'tion  was  coiidncti»<l  in 
accordanci'  with  the  provisions  of  that  law.  If  w<»  liml  it  ho.  thecont«»stet>  isentitU'*! 
to  retain  liis  >cat.  If  we  liuil  tliat  any  of  the  provisions  of  this  law  were  disn^^nKnl 
in  tlic  ci.inliict  iif  tliis  election,  we  sIkuiM  fuither  ascertain  whether  suidi  disn*<:3inl 
of  the  law  wa<  with  fraudulent  intent,  or  throu^di  iiruorance,  oi  niisinter]»retation  •>! 
the  law.  If  (lone  with  fiauilulent  intent  the  value  of  the  returns  a.-*  evi<li»n<*<-  i^ 
desli-o\eil.  and  the  returns  may  he  rejei-ted;  hut  if  ilone  throujrh  ijrni»ran«M»,  nr  mi— 
constnifiinii  nf  tlu-  law,  while  tin*  votes  may  he  ilii'iral,  that  fact  will  not  afftn-t  the 
eleition.  nr  reiidei  it  voiij,  nnlos  the  nnml»cr  of  su«'h  illej;al  votes  is  ;;reat  eni>n;;]]  to 
affe<t  tile  vr,.||<.ral  ri'sull;  and  w  heic  it  is  shown  that  ill<'t;al  v«»ti's  have  Imk'H  cast  fi»ra 
candjilate,  they  »<liould  l»e  deducted  from  his  voti'.  This  is  the  crunnion  leanintroi 
the  pi-i»fe«i>ii»n  on  tlii<  .-uhjcd. 

Tile  di>tinctii»n  is  hetwiM-n  mere  ///i »/'//////  and  fraud  in  tlie  conduct  of  elections. 
TIm-  liist  ijoe.-.  no!  depri\e  the  carnlidate  of  any  votes  siive  thi»se  provi-n  to  Ijavt-  l>t.vn 
ilK'L'MlI>  ca>t  f-ir  liini:  the  >ecoiid.  hy  destroy iii;^  the  value  of  the  returns  as  evidence, 
can-e<  the  rejeciii.n  of  the  entire  p<»ll  and  depi'ives  the  cauilidates  of  a// thet  voti*-:  Cii^i 
for  them,  a^  well  the  /'//'^/as  the  illeiral  iiues.  unless  otherwi.<e  j>roved.  (Ti  Am.  and 
Knir.  I'.Mcy.  of  l^tw,  •■  i'.lectiiHif,"  pp.  ;J')I-:;r">7:  Le  Moyne  rs,  Farwell,  4  (\»njr.  Klec. 
('a>es.   Ill;   Washhiirn  is.  Vof.rhe«'>,  ,'><'«»n'j.  I!lec.  Case.-.  .Vj. ) 

Fraud,  liowfver,  is  never  presmned,  and  "riothinir  hut  the  most  ptmitin\  rreffthh; 
and  f//// «/"ii or/// c\i«lence  should  Ik-  iM'rmittt**!  to  destroy  the  cnnlit  of  (»l!i<Mal  returns. 
Jt  i.-  not  fUilici<-nt  to  ca-l  su>picioii  upcm  them."  (»>  Am.  ami  Knij.  Kncy.  i»f  Ijiw. 
p.  o.Vl;  Littell  /.-.  Kol.hin>.  2  ('fnir.  Kl.  CaM-.  i:;s;  Iniri'ix'l  '•".  Naylor.  2'C'onjr.  Kl. 
('ases.  ;*>:;;  (Jnodinir  '>.  Wil.-on.  4  ('oul'.  Ml.  < 'a>e>,  7^':  Norris  is.  Ilamllev.  4  t\»n^. 
101.  <  aM-s.  7'>:  .**^trohach  *>.  Ih-rlu-rt,  »l  ( 'onir.   Kl.  Cmm'n,  7.  i 

A  Oirtiiirl  mere  o]»porlnnitiev  f. >r  fi-aud  shouM  noi  !»»•  taken  \ttr  jimof  of  fntnti. 

The  iiiiiiority  (hen  picK-eeded  to  analyze  the  testimony  hypreeinots. 
Tln^  e\  idenc4'  of  the  votriv.  most  <d'  whom  were  illiterate  nej^roes,  was 
treneially  contiiKlicted  l»y  the  testimony  of  ihe  (dection  ollieers,  most 
of  whom  were  intellio'ent  wliit(*  m<*n.      Many  of  the  voters,  on  crossj*- 
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examination,  did  not  know  whether  they  voted  for  McKinley,  Hobart, 
or  Wise  for  Conffress,  and  Honie  of  them  itujistcd  that  they  vot«d  for 
all  tliree  ft)r  Congress.  "They  simply  were  too  ignorant  to  know 
what  they  were  testifying  about."  Tdg  oiinority  found  the  testimony 
only  xiiffacient  to  reject  two  precincts,  and  to  count  for  contestant  a 
moderate  number  of  additional  votes  at  some  othei's.  Deducting  the 
votes  in  regard  to  which  the  testimony  was  not  clear,  the  remainder 
was  not  more  than  could  be  explained  by  the  large  number  of  rejected 
ballots,  as  shown  l>y  the  returns. 

The  minority  helU  that  the  evidence  of  the  certificates  was  hearsay. 
They  said; 

Volt*  provwl  by  certificates.  We  can  not  agree  with  the  majority  that  these  cer- 
tificali-s  (-"iild  lie  t'lniiitsd  as  proven  votes.  Tliey  eeem  to  us  the  barest  kind  of  hear- 
tuay.  A  ml  «-)iile  it  Ih  tme  tliat  it  often  o<;cun  that  what  would  otherwise  lie  regarded 
09  liearsay  lestiiuony  ivecomea  admiesilile  as  a  part  of  res  gestae,  this  is  trae  only 
wliere  tlicadmii>iiioii  ofwidi  testimony  would  not  contravene  sonie  weH-eetablinhed 
princijile  uf  law  or  be  aKBini>t  public  policy.  In  this  case  iKith  of  tliese  reasons  apply 
aiMinst  their  adniin-ion.  The  State  of  Virginia  has  passed  a  law  for  the  condnct  of 
elt^'tions  in  whiel),  acconlinf;  to  the  opinion  of  her  highest  court,  the  dominant  pur- 

'    *     "seizure  the  independence  of  the  voter  by  secluding  him  within  an  isolated 

bi  f rce  him  from  all  solicitations  and  annoyance."     (Pearaon  m.  Super- 
■JKors,  BlVa.,  331.) 


Rut  how  is  IhiH  independence  to  be  secured  if  the  voter  is  pennitted  to  be  csi^oiied 
)  the  noils  by  his  puhtical  l>088es,  instructed  or  even  eiven  to  understand  by  hia 
)H )1  it icat  o veneers  that  he  isexpected  to  diet-lose  his  voteaiterdepusitinKit,  andkliows 


tliat  he  will  he  spotted  as  as  a  political  traitor  if  he  refuses  to  do  so?  To  permit  si 
practices  is  to  eontinue  the  very  evil  the  law  was  enacted  to  cure,  to  destroy  the  inde- 
pendence of  the  voter,  anil  to  make  a  delusion  of  the  secrecy  of  the  ballot.  Such 
considerations  oven^onie  the  mere  rule  of  evidence  that  testimony  otherwise  hearsay 
may  be  admitteil  as  [lart  of  res  gestae.  The  contestant  should  not  be  allowed  these 
addillonal  votes. 

In  regard  to  the  "  cxclude<l  votes  "  they  said: 

Tile  excludcl  vote  of  1,989  is  (riven  contestant  by  the  majority  report  on  the  ground 
that  lliese  voters  were  "  hindered,  delayed,  obstructed,  and  prevented  from  voting 
for  him  at  29predni-ts." 

In  anelec-tfon  where  31,298  votes  were  actually  cast,  It  is  not  remarkalile  that  1,989 
mensiioiild  he  found  who  would  say  that  they  did  not  have  tlie  opportunity  to  vote. 
Kven  if  this  were  true,  it  wis  in  no  sense  the  fault  of  the  officers  of.  election  tluit  it 
occiirreil.  This  recon.l  is  full  of  testimony  from  the  contestant's  own  witnesses  that 
nothing  was  done  bv  the  judges  improperly  to  hinder  or  delay  the  vote,  nor  can  it 
fairly  l>e  cliiimed  tol*  clue  to  fraudulent  conspiracy  on  the  part  of  the  State  officers 
channel  with  the  duty  of  providing  sufficient  voting  precincts.  These  aamc  precincts 
in  11402  accommodale<l  a  vote  of  31,326,  and,  while  the  vote  i-aat  in  1894  was  only 
21,9m,  there  seems  never  to  have  been  anysuggestion  that  this  falling  off  was  due  to 
insuflicientat^commoilationH  in  the  provision  for  receiving  the  vote.  W  eare  of  opinion 
tliat  neither  sboulil  the  coiitestee  oe  blamed  nor  the  15,789  electors  who  voted  for 
him  l>e  depHved  of  their  choice  of  Representative  because  there  might  have  lieen, 
even  if  that  hecoiiceile<l,  more  ample  provision  made /or  receiving  the  vote,  and  we 
therclore  n.>i>ort  that  ciiutertant  is  not  entitled  to  have  this  vote  counted  for  him. 

Cooley  (Coiwt.  Lim.,  pp.  7fSl,  78!)),  Biddle  and  Richard  vs.  Wing, 
and  Whyte  v*.  Harris  were  cited  in  support  of  the  doctrine  that  votes 
not  wist  can  not  be  counted,  and  the  expression  in  Frost  v».  Met(»lf 
was  explained  as  dictum.     They  added: 

Rut,  pursuing  this  inquirv  more  in  dittuil.  wu  iK^ttH^oi  tliii^  iill<.t;i'<I  c 

vote  of  1,9M9,  tliere  were,  who  made  no  prt " — ^ '""    -     '" 

witnesses  esamineii  wiiose  names  well' II"!  n  ^^^^^ 

109,  total  944,  leaving  at  the  tnoKt  but  1  "i  ^^Hgabned  toli»vel>een 

exclude  I,  even  if  tliis  alfeged  exduiic  '    '  ' 

contestant. 
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On  all  tti('S4'  tin(lin«rs  thr  minority  found  that  con tos too  still  had  a 
pluialitv  of  K1m;i.  Kwu  if  tin*  lji+r>  I'xcliidod  vot os  should  ho  sub- 
tnu-tr<l  from  this  hr  would  still  havo  a  pluralitv  of  yid.  Tho  minor- 
ity tlnM*«'fon»  prrsontrd  n's<»lutions  drclarin^  rontestee  oleotod. 

Whon  tlip  c-asi*  was  ralh»d  up  in  tlio  llous^*  tho  quostioii  of  oonsidor- 
ati(»n  was  niist»d.  and  tho  liousr  dtM*id(»d  hy  u  voto  of  14fJ  to  121  to 
(•()nsi<U'r  tlh»  casr.  Aft4'r  full  dol)ato  a  motion  to  rot'oiiniiit  wjis  Io>t 
!»y  a  vott'  of  1<>1  to  147.  and  tin*  rosolutions  prosontod  by  tho  minority 
wrvo  lost  hy  a  votr  of  l^T  to  147.  Tho  rosolutions  prosontod  by  the 
majority  wen'  then  passed  without  division,  and  on  April  2«k  '18*Jn 
Mr.  Wis*'  was  sworn  in. 

|K«*port  77:^,  pjirts  1  and  li,  soc-ond  session  Fifty-tifth  Conjrross  (]>art 
2  erroneously  ])rinted  as  of  tho  Fifty-fourth  C  onjrivss)]. 

(!.'>)    PaTTKKSON   /'/<.   (\\IJM.\('K. 

pull  tii.r  jhit'i/  hij  rtiinjHinjn    ifniiinfftt  r,       ^Injorfftf  I'l  IHtrt  fin*  C' fit  fiJff  tint; 
til  nnu'if  If  I't  jtni'i  fur  nnitt'stt  i .       (\t)th  xl*  i   I'tfiinml  ihe  unif , 

Majority  r«'poit  by  Mr.  Kirk])atrick;  in^Mority  report  by  Mr. 
Hruinli<l»re. 

Hoth  tJH'  parties  to  this  casr  were  Demoerats,  and  both  olaimod  to 
be  the  rco-ular  nominees  of  rei^-ular  Oemoi'mtie  eonvontions,  hut  oon- 
testiint  was  a  (Jold  Demoemt  and  had  reeoived  the  indor.seiiieiit  of 
both  \\iii»rs  of  the  Kejniblican  party.  It  was  eharged,  however,  that 
the  indor>euH'nt  of  the  eolonnl  Keimblieans  (known  as  the  '•  blaek  and 
taii>*')  had  been  obtaine<l  by  bribery. 

On  the  fare  of  the  returns  contestee  reeeived  a  majority  of  305. 
Ten  preciiut^  were  in  dispute.  In  the  undisputed  preoinotseoiitostant 
lijid  a  majority  of  L.iioT;  in  the  disputed  pre<*inets  oontostoo  had  a 
majority  of  l,r»72.  'riie>e  wi'i'e  stron<jr  <*olored  ])reeinets,  and  tho<'<)m- 
mitl4'e  caili'd  attention  totlir  fact  tiiat.  if  the  n^turns  were  eorroet.  ron- 
testrr  mu--t  liaye  I'ecciyi'd  all  the  white  yot(*  and  three-fourths  of  tho 
eoion-d  yotc.  tiiouifh  4'\ crvwlu're  rl>e  tiie  colored  yote  was  solid  for 
4'ontestaiit  and  tiicrr  was  no  reason  to  expect  it  to  b«'  ditforiMit  at  those 
])reein(t>.  Al  tin'  other  precinct^  tJHTr  wen*  elet'tion  otlieors  ropro- 
>entirj;^  both  sides. aiul  the  election  was  fair.  At  tln»se  proeinots  there 
was  cither  no  ollicer  of  clcrtion  fayorabU'  tocont(\stant  or  then*  was  an 
illit(Mate  nc^ro  judt^c claimed  to  Im*  a  Kepublican.  Some  of  th(»se,  even. 
were  in  tact  l)emocrats,  and  one  of  them  was  an  idiot  as  well.  C\>n- 
testant  claimed  that  these  facts  indicated  a  conspira<'y  to  defeat  him 
by  fraud  in  the-e  distiMcts.  in  which  the  contestee  secured  his  whole 
majority.  The  connnittoe  relerred  to  Threet  /•>.  Clark.  Ah'DulKi*  /-.s. 
Turpin,  and  Hill  /'.v.  (  atr-hirju's,  Fifty-tirst  Congress;  Buchamiii  rs, 
^laimiiio;,  Forty-^eyentii  ('on<»res>:  Oonnelly  /'.v.  Washburn,  Fortv- 
sixth  Conores^.  and  Thor])  rs,  McKenney.  Fifty-lourth  C'ong"ros><.  and 
said: 

Arnn'iliiiir  t<'  lln'  lineudin-j  iiiaiii>n>.  ilu*  appniiitiin'iit  nn  llie  cleclinn  })oanl«  t'l 
rt'jireseiit  mir  nf  (lie  oj)j»o>in"j  jiaiti«"S  ni  ptTsniis  not  in  ?^ytiipathy  witli  or  o1)je(.-ti(>n- 
al)lc  t«)  that  )»arty,  m-  ni  imtmius  niial'le  ti»  rca'l  ami  \M'ite  iiij<l  without  tlie  ne<'«.'.*s^»iirv 
mental  ra|ia<'ity  to  enal'le  tlu-ni  tn  .-nve  iiiti'lli^iently.  slionM  nf  it^cll  In'  ro^iirdtMl  iCs 
eviilcncc  oi  r<in>j«iraiy  t«»  «l<'i'raiiil  nn  the  part  <il  tlie  cliTtion  ollicials,  ani.l  tiiat  the 
ai>])ointinent  <»I  >uch  per.-ons  was  fn-itmi  Jarir  ,iit/,i,i;  nf  I'rnHfi  itnil  iHtsnnuim't  on  the 
partof  thuM'  chariie'l  with  tlie  i'«in.-litiitii»n  of  theK'  )Miar«l>an«l  tlie  eoiuluet  of  tlie  olee- 
tioii,  where  it  was  {mssible  to  appoint  <-oiM]M.-tent  and  well-known  rei>rej<eiilativ(*a  of 
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the  cam  plaining  part}[  to  act  aa  JucIkm  or  insp(M.'torK  uf  election.  Tliie  pretnimption 
is  still  moiv  etnphatic  where,  as  in  tliie  rase,  these  appointinente  were  BtronBly 
olijfi'teil  k)  by  the  friendeof  the  contCHtant  in  the  several  (lintrii-ts  onni;ilBtiieil  of, 
and  where  timely  application  was  made  for  proper  reprettentativee  ami  the  attpntina 
of  the  appointing  parties  called  to  a  number  of  proper  and  unobjectionable  persons 
for  Huoh  place  on  the  boanls.    •    »    • 

There  is  no  pretence  that  it  wae  not  poesilile  to  iiave  selectevl  peiBons  who  could 
read  aixl  write,  the  proof  showinK  that  tliere  were  many  such  r>erHonH  in  all  theae 
<liKtrielf<  who  were  Republicans.  Therefore,  accordint!  to  the  nile  laid  riown  in  the 
<nii<eH  aliovu  cited,  this  one  fact  is  a  very  strung  cirrumstiince,  suflieieiit  in  iteell,  unloHS 
explHiiie<l,  to  prove  a  eoneptiaoy  to  defraud,  and  even  making  out,  according  to  the 
holding  in  Thorp  rs.  HcKennev.  a  prima  facie  caM  of  fraud  aod  misconduct  on  the 
part  of  the  officials  charged  with  the  conduct  of  the  election. 

TahleM  (showing,  by  precincts,  the  i^turiied  vote  compared  with  the 
colored  and  white  vote  were  given,  and  the  committee  aldded: 

If  the  colored  voters  in  the  districts  embraced  in  this  last  table  ha<l  refrained  from 
voting  altogether,  and  the  eonteslee  had  received  all  the  white  votes  cast  at  the  polls, 
he  would  Htill  have  had  only  830  votes  instead  of  1,492,  and  contestant  would  have 
liad  a  clear  majority  in  the  entire  Congreseional  district. 

Acci)nHiig  to  the  proof  a  very  large  majority  of  the  colored  people  were  Republi- 
cans, whose  liahit  it  was  to  vote  the  straight  Repuhlican  ticket. 

It  can  not  ))e  denied  that  the  fact  shown  by  aoove  tables,  that  so  large  a  majority 
of  the  colore<l  voters  in  the  contested  districts  appear  to  have  voted,  not  only  for  the 
<i>nt«irtee,  hut  for  all  tlie  DemotTatic  candidates,  is  a  very  suspicious  one,  in  the  light 
of  the  proof  In  this  case.  Unless  some  reason  for  this  is  xhown,  it  will  certainly  add 
great  strength  to  ihe  presumption  of  fraud  arising  from  the  selection  of  ignorant 
jmlge:<,  and  force  us  to  the  conclusion  that  the  vote  returned  from  these  contested 
districts  did  not  represent  the  actual  vote  cast  by  the  voters. 

Taking;  up  the  districtu  in  detail,  the  conmiittec  showed  that  there  was 
independent  evidence  of  fraud  in  each  one  of  them.  In  several  caaen 
it  wa.**  .shown  by  the  testimony  of  list  takers,  corroborated  by  the  tes- 
timony of  the  voters  themselves,  that  tnany  more  votes  were  cast  for 
contestant  than  were  returned  for  him.  The  election  officers  refused 
to  allow  friends  of  contestant  to  witness  the  count,  in  violation  of  the 
statute,  which  in  plain  term.s  gave  them  thi.s  right;  and  there  were 
irther  indication.s  of  fraud.  The  committee  rejected  or  (corrected  these 
returns,  according  to  the  testimony  in  each  I'ase. 

In  two  precincts  the  officers  of  election  refused  to  open  the  polls  at 
the  proper  time,  and  the  friends  of  contestant,  after  some  delay,  organ- 
ized other  polls  at  which  they  cast  their  votes.  The  officers  of  election 
later  opened  polls,  and  the  friends  of  contestee  ca.st  their  votes  at  these. 
The  committee  were  of  opinion  that  the  polls  organized  by  the  voters, 
after  the  apixiintcd  officers  had  i-cfused  to  do  their  duty,  were  the  only 
legal  polls,  nut  thej'  counted  the  vote  cast  at  l)oth  polls  in  one  of  the 
precincts.  At  the  other  they  counted  only  the  poll  held  to  be  legal. 
They  said: 

It  is  Irue  that  there  are  casee  iu  some  ot  the  i^tates  which  hokl  tliat  tlie  purpose  to 
commit  a  fraud  ou  the  part  of  the  election  officers  in  charge,  however  clearly  evl- 
rieiicnl,  m  not  of  itself  sufli<-ieut  to  authorize  electors  who  fear  to  i«st  their  votes  at 
i^nch  [lolling  place,  however  reasonable  that  apprehension  mav  lie,  to  Ket  a\>  unci  liold 
another  election. 

No  case,  however,  was  cited  trnm  Tennessee,  and  in  view  of  tin-  very  lilwral  prii- 
visiona  of  the  statutes  uf  that  I^lateand  tii&|lj|i^HBiliberal  inlerpreuition  {>lai-ed 
uiH>n  those  statutes  liv  its  conrUi^^^|d^^^^^Htt(>oking  irri.^gnlaritie;-  m  the 
interest  of  a  fair  and  tree  espng^Hm^^^^^^^^tfaerc  i;:  r<Hinj  for  doubt  a 
to  whether  this  poll  might  no" 

But  in  judging  "of  the  elec 
under  the  grant  of  the  Cons' 
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ooiirt  of  ('(»iii]H'tcMt  and  cxcliiHivo  juris4li<*tion.  In  ]m>^in^  (i|)«)n  thene  returne  and 
oltN'tinn^,  cvc'ii  if  nil  FimIitjiI  Htiifutc  is  in  cxistciuv  n*^iiluti]i>;  tlie  elwtioiiH  of  iU» 
hmmiiIhts.  it  intiTpH'ts  ami  rnijstriu»>  tin*  Stat«M'K'rti<»n  law^«,  which  for  the  piirjMi?ts 
of  i^iK  h  rltM'tion  an'  tn  In>  n>ranlt'(l  as  having  thi*  i(iia1itv  of  Ki*(U*niI  IfjrislatK.tii,  aiiil 
the  opinion^  (»f  Staff  jiul^H's  an*  only  fo  Ik*  adopt ihI  so  far  an  thi»y  o>iiinieii<i  thi'in- 
j-i'lvrs  l»v  tli«*  intrinsi*'  furcf  of  thrir  rrasonin^,  and  \vlK*n»  Hiu*h  dti-iHions  are  in  om- 
tlict  with  its  iiwn  ih'tcnninalit>ns.  \\w  prtMtHJrnts  c-stahliAiht'd  by  0(ln>;n^^4«  aiv  the 
cxprt'ssinn  ni  thf  hiw,  and  must  ciintrnl  that  court  with  tlic  tfanit.*  fori*e  ami  i^ffivt 
that  itf  i»\\n  prinr  •h-lilK-rat*'  nilinjrs  ^ruitU*  an<l  <'oiitrol  any  other  court. 

It  lias  Inh'U  4lc<'idfd  in  innncrous  castas  hy  (Vm^n'ss  that  it  in  itH  priviU*^  ami  i\^ 
duty  in  the  exercise  of  its  ronstitntional  ri^rht  to  iitu<s  uim»ii  the  ehs'tioii  aiiil  qualitl- 
<*atitin>  tti  its  own  meinlH-rs,  to  awanl  the  seat  in  ConjjrivsH  tn  the  candidaUr  wh«>  in 
ascertaini^l  tn  he  the  clmiee  «»f  the  majority  of  the  leiral  voters  <if  hin  distriet,  even 
though  shtfht  technicalities  are  riNiuinMl,  in  doinir  so,  ti.i  lie  overl(M>ked  and  dii^re- 
pirded.  Tliis  |H)\ver  may  )h>  n^L^arded  :l<  ImidiiMl  in  the  constitutional  ^raiit,  and  to 
that  extent  ami  then*hy  State  h'^jislation,  s(»  far  as  it  relatt»s  to  and  n»vnilatt*s  theelei*- 
tions  nf  memU'rs  of  0*i»n^ress,  supplenu'ntnl  and  m<Nlifii*d  by  that  Cons'tituti^.m  a:? 
the  siipi*eme  law  nf  the  land. 

Hut  in  piTciiicts  wliei'e  the  sii])jM»rters  of  roii  testa  lit,  not  trusting 
tile  eh'<tion  oflicetN,  siitiply  (h^eliiied  to  vote,  the  eomiiiitteo  did  not 
count  their  votes.  >tatin^  that  these  voters  •'should  have  tendered  their 
vote^,  atuL  havinjif  fail(»(l  to  do  so,  of  course  can  not  he  counted." 

('oiite>tee  chart^nul  that  :»,otM)  votes  were  cast  for  contestant  on  poll- 
tax  nM'eii)ts  which  had  Ih'cii  ])jiid  for  by  contestant's  ]:>olitii*al  supiiort- 
eix  and  not  l)V  the  voters  thenisidvc>. 

■ 

We  areoi  the  opinion  thiil  when  the  vi»ters  accepti^l  the  jioll-tax  rec*eii»t*"  ft>r  taxes 
paid  i»y  <»ihers  fnr  thenj,  they  ratiliisl  the  pavment  S4j  made  for  their  tK?nefit,  and 
they  1 1ms  consiituieil  the  parties  m»  paying  the  taxes  their  a^nts  in  that  Indialf. 
Nor  was  it  necessary  that  the  voters  should  offer  or  hind  themselveH  to  r€»|iay  such 
taxes  tn  till'  person  si»  payin^r  them  in  <»rder  tn  eonstituti*  it  a  myineiit  !»y  the  vnter 
<»r  a  latilieatinn  therent.  The  arreptance  l»v  the  taxmyer  of  tlie  nveij)t  is  in  itself  a 
suliieifnt  ailoption  (»f  the  payment  hy  another  for  him,  and  it  makes  no  tlifferem*e 
hnw  <ir  hy  wlmm  the  payment  wil<  made,  the  State's  demand  is  fully  sat istied  by  the 
jjaymcnt  ainl  the  delivery  ai  the  receipt  to  the  vnter,  and  his  accepbmi'e  thereof  is  a 
iinal  payment  and  appropriation. 

P.oide.-,  accnrdint:  t«»  a  j»n»jM'r  con>trnctinn  ni  the  TennessiM'  stiittite,  a  vot*-r  who 
has  any  ntie  <•('  the  evidences  named  in  the  statute  that,  he  \niU\  his  {xdl  tax  is  ent]tle<l 
tn  car-t  hi<  vote  an<l  have  it  countecl  npnn  exhihitin;:  such  statutory  evi<lenee,  whether 
he  paid  liif-  tax  in  ]H'rsnn  ••r  s«ime  nther  imm-sou  j»ai<l  it  inr  him.  provitU»<l  he  a<loptri 
the  act  l»y  availin;:  liiiii>ell"  nl  -ncli  receipt,  even  tlmnjih  such  j^iymeiit  was  hy  a 
j»»litical  cniiiiiiittee  inr-  the  pnrpn>e  nl  (jualityin^  him  tn  cast  his  vote.  *  *  *  >^*,-,P 
is  the  mere  iiiniishinL'  and  accepianci'of  such  ri'ceipt  a  corrupt  act  or  proof  of  ])ri1ierv. 
It  must  appear  that  such  payment  nt  a  tax  hy  annther  than  the  vnter  an<l  delivervto 
him  nl"  the  recei]»t  llu'refnr  was  dniie  as  an  inducement  nr  consideration  fur  the  vote 
»»r  l«.»r  tlie  purpoM*  nl  inlliu-ncin^  the  ch(»ice  ni  the  \nter. 

A<'4'oi'(iin^^  to  the  tin(lin<r>  ot'  th*'  couiniittee.  conti»stant  wa.>  elected 
by  a  nijijority  (d*  1.24l'.  and  they  theiv^fore  reconimended  resolutions 
^'•ivinn-  him  the  >eat. 

TIh*  minority  hehl  that  the  *"  outside  poll^,"  inrormally  or^uiized  and 
held  at  ])Iaces  dillerent  t'l'om  the  lej/uL'ii"  votin;^*"  })laces,  t'ould  in  no  case 
be  counted 

it  Immul:  an  indi.-pntaMe  principle  ni  law  that  there  can  he  hut  nne  lawful  tdt'ction 
held  at  the  ^ame  lime  and  same  place  ini-  the  same  ollice.  And  it  is  further  wtdl  set- 
tled, ln)ih  )»y  the  di-ci>if«ii- and  text  writers  nn  cnnte>ied-ele<'tinn  <'ast»s,  that  there 
is  nn  law.  Siate  nr  iaii<iiial,  which  autlmrizes  electnrs.  wh<»  hi'lieve  that  tlieir  vnte?; 
will  rii'l  he  ci.imied  at  the  re'^'ular  pnll*  i»r  Inr  any  nilier  imaL'ined  ren.sons,  to  n»sorT 
tn  the  h<.Min<j  111  an  e|«Mti<»n  I'nr  tluMn>el\e«^  at  an  niuside  pnll. 

Till  re  wa>  no  proof  ol'  the  vote  ea>t  at  these  iri'e;.ndar  jxdl.s,  except 
the  n'turn  of  tlic  persons  hohlin^r  them,  which  had  always  been  lieldlo 
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be  insufficient.  The  election.s,  moreover,  had  not  been  held  at  the 
phices  designated  ))y  law,  and — 

there  is  lefss  latitu<le  allowe<i  in  changing  the  place  at  which  an  election  is  held  than 
in  varying  the  time  of  opening  or  closing  it;  and  it  is  a  rule  to  which  there  are  very 
few  exceptions  that  an  election  held  at  any  improper  place  will  be  held  absolutely 
void,  without  pTooi  of  any  fraud  or  injury. 

The  minority  then  proceeded  to  analyze  the  testimony  in  regard  to 
the  disputed  precincts,  showing  that  the  testimony  of  contestant  was 
not  consistent  or  conclusive,  and  was  contradicted  by  the  testimony  of 
the  election  officei's  and  by  other  evidence.  The  charge  of  conspirac}" 
they  held  was  not  sustained  by  the  evidence,  and  was  negatived  by 
circumstances. 

On  the  poll-tax  vote  they  said: 

Now,  we  fully  recognize  the  doctrine  that  one's  poll  tax  may  be  legally  paid  by 
another,  provided  the  voter  shall  properly  ratify  the  act  aftenivards,  but  we  do  not 
think  the  mere  taking  of  the  receipt  and  voting  on  the  same  is  such  a  ratification  as 
the  Ihw  contemplates.  We  think  that  the  better  and  sounder  doctrine  is  that  the 
voter  8houM  not  only  accept  the  receipt  but  he  should  recognize  the  act  in  the  more 
suljstantial  way,  by  repaying  or'  promising  to  repay  the  amount;  and  it  was  so  held 
by  the  supreme  court  of  Ma^sacn  usetts  in  the  case  of  Humphreys  vs.  Kingman  (5 
^letcalf,  162),  and  courts  of  other  States  have  more  recently  announced  the  same  rule. 

Moreover,  many  of  the  receipts  were  issued  in  blank,  and — 

it  also  api>ear8  that  at  the  time  these  poll-tax  receipts  were  issued  there  was  an 
agreement  and  understanding  made  with  the  officer  issuing  them  that  all  those  not 
ustHi  could  be  retume<i  and  pay  would  only  be  exacted  for  such  as  were  not  returned; 
and  many  of  them,  in  fact,  were  returned. 

This  jiiractice  does  not  meet  with  our  approval.  The  laws  of  \he  State  make  the 
poll  tax  a  charge  and  burden  against  the  voter,  and  it  is  not  a  tax  against  a  cam- 
paign committee  or  a  certain  candidate,  and  neither  of  them  should  be  permitted  to 
use  them  for  the  purpose  of  bribing  voters. 

However,  the  minority  onl}'  deducted  75  of  the  3,000  votes,  and 
deducted  these  on  the  ground  that  J150  of  the  poll-tax  money  was  not 
paid  until  eighteen  days  after  the  election. 

The  minority  also  rejected  the  vote  of  one  '' outside"  poll  which 
had  been  counted  by  the  county  canvassers.  By  their  findings  con- 
tostec  was  elected  bv  a  majority  of  590,  and  they  recommended 
resolutions  declaring  him  elected. 

When  this  case  was  brought  up  in  the  House  the  question  of  con- 
sideration was  raised,  and  the  House  first  voted,  by  a  vote  of  118  to  129, 
not  to  consider  it.  A  motion  to  reconsider  was  made,  and  a  motion  to 
lay  th(»  motion  to  reconsider  on  the  table  was  lost  by  a  vote  of  123  to 
126.  The  motion  to  reconsider  was  then  passed,  b}^  a  vote  of  127  to 
123,  and  the  House  voted,  without  division,  to  consider  the  case. 
After  debate,  the  substitute  resolutions  proposed  by  the  minority 
were  (on  April  22,  1898)  passed  by  a  vote  of  138  to  120,  and  the  reso- 
lutions as  thus  amended  passed  by  a  vote  of  136  to  118.  So  the  con- 
testee  retained  the  seat. 

[Report  895,  parts  1  and  2,  second  session  Fifty-fifth  Congress.] 

H.  Doc.  510 37 


578  DIUKST   OK    CO:<ITKSTED    ELECTION   CASES. 

(!♦))    HhoWN    rM.   SWAXSON. 

rrrrtfuh(r!t!*t<:     frnml:   piurhivtH    ftm   Jui'tjn   ami   t^ftfiti//   tff^trfwted. 

fit  nniMtil*  r  ntt<r. 

First  roiHirt  i»y  Mr.  ('riiiniijicker:  sot'ond  report  h\  Mr.  Miers. 

TIh*  first  reiM)rt  in  this  eiiso,  prcvsontod  hv  Mr.  Crumpacker,  was 
orchMvd  suluiiittod  hy  a  vote  of  a  iiiajority  of  a  quorum  of  the  coui- 
mitt<M',  hut  was  siorned  hv  only  four  nieiiilHjrs,  less  than  a  majority  of 
th(»  whole  coininittee.  \Vhen  it  was  suhnntted  to  the  House  (on  April 
18,  \s\)s)  there  was  eonsidenihle  dehate  as  to  the  propriety  of  receiving 
it,  hut  ihe  House  voted  to  i(ive  the  four  signers  leave  to  present  their 
re|H)rt.  and  t^mnted  the  other  meni])ers  of  the  eomniittee  ten  days  in 
whi<h  to  suhmit  their  rejwrt.  The  first  rej^ort,  signed  by  Messrs. 
Walker,  Mesi<'k,  Kirkpatrick,  and  CYuiniuicker,  was  printi'd  in  the 
usual  form  of  a  eonmiitt(M»  r(»ix)rt;  the  second,  sic^ned  by  the  other  live 
meml»ers  of  X\w  eonunittee,  was  printed  as  the  **  \news  of  the  majority/' 

Aeeordin*r  to  the  returns,  contestee  had  a  majoritv  of  651.  The 
committee  counted  the  votes  of  three  precincts  rejected  !)V  the  county 
canvassers,  the  first  on  the  ground  that  one  of  the  judges  wits  not 
sworn,  tin*  s(»cond  on  the  ground  that  the  signatures  of  the  judge-s 
were  written,  at  their  diret-tion,  l)v  the  clerk,  and  the  third  on  the 
groimd  that  there  was  an  ex<*ess  of  2  ))aUots  in  the  1k)x.  In  another 
precinct  i^t*  JMiIlots,  48  of  which  had  been  correctly  marked  for  con- 
t4\stant  and  5  for  contestee,  had  lK»en  burned  ])v  the  judges,  on  the 
ground  that  tliev  w(M-e  improi)erly  marked  for  President.  The  coui- 
mitt<*e  counted  these,  as  the  law  plainly  required  the  judges  to  have 
don(\  The  contestee  claimed  that  this  whole  return  should  have  l>een 
rejectc^d  for  fraud,  becaust*  tin?  illitei-ati*  Republican  voters  whose  bal- 
lots had  h«H»n  marked  by  a  Democmtic  judge  exhibited  thoni  to  the 
Republican  ju<lge  before  depositing  them,  but  the  committee  held  that 
this  was  not  fraud,  and  was  not  ])r()hil»ited  l»y  the  law.  *'The  secrecy 
is  for  tiie  protection  of  the  voter,  and  is  not  compulsory  as  to  him.'' 

The  princi})al  i<sue  in  tiio  cast*  was  in  three  ])recincts  in  Pittsylvania 
Countv.  where  .'>l'(;  voters  testified  tliat  thev  had  made  eaniest  efforts 
to  vote,  l)ut  iiad  not  >ucc(M»ded  in  (h>ing  so  when  the  polls  closed.  The 
commit t(»e  In^id  that  41>4  of  these.  whos(»  testimonv  was  entirelv  chvar, 
should  be  counted  for  conteMant,  for  whom  they  testified  that  they 
would  have  voted.  This  countv  was  the  **  black  countv'^  of  the  dis- 
trict.  The  negroes  as  a  whole  were  R(»])ublicans,  but  contestee,  the 
nemocrati<*  candidate,  obtained  the  whole  of  his  majority  in  this 
county,  i'ontestanl  carrying  the  rest  of  th(»  district  by  a  majority  of 
i\X),  At  thcM*  three  precincts  two  lines  were  formed,  one  for  white 
and  one  for  colonul  voters,  and  votes  were  received  alternately  from 
th(»  two  lines,  with  the  i-e>ult  tiiat  all  the  white  and  only  half  the 
colored  vote  was  cast.  The  conduct  of  the  officers  of  election  was 
arbitrary  and  dilatory  throughout,  and  there  was  an  evident  pui-jx^se 
to  obstnu't  the  voting.  The  precincts  were  too  large,  but  it  wa«  the 
duty  of  the  county  court,  under  the  law,  to  have  divided  them,  if  nec- 
essary, on  the  petition  of  15  voters.  In  at  least  one  of  the  civsc?*  such 
a  ])etition  had  fx'en  ])resented.  but  the  pn»cinct  was  not  divided. 

Th<'  purpose  \\\  elections  is  t«»  rej^ister  the  will  of  a  majority  <»f  the  vutew,  and  it  ia 
the  duty  (jf  th(^  oliieei's  of  the  law  to  afloni  every  (jualilied  voter  a  reaH<»na]>U'!  opiior- 
tuuity  to  exercise  tlie  iiiriM)rtant  rijfht  of  suffrage.     If  that  opiHjrtuiiity  is  alfonled 
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and  the  voter  fails  to  avail  himself  of  it,  or  if  by  some  fault  of  his  own  he  violates  some 
regulation  in  attempting;  to  exercise 4he  right  and  thereby  loses  his  vote,  he  can  have 
no  just  cause  of  complaint.  But  if  conditions  exist  for  which  the  voter  is  not  respon- 
sible, that  operate  to  defeat  the  rights  of  a  substantial  number  of  electors  to  vote  so 
that  it  can  not  le  said  that  the  result  at  a  particular  poll  reflects  the  will  of  a  majority 
of  the  voters,  it  discredits  the  entire  poll.     *    *    * 

Where,  however,  the  rejection  of  the  poll  might  aggravate  the  wron^  or  would 
defeat  the  ends  of  justice  and  it  is  shown  by  reasonably  satisfactory  evidence  the 
number  of  votes  so  excluded  an<l  for  whom  they  would  have  been  cast  had  there 
l>eeu  an  opportunity,  the  poll  will  l^e  considerwi  and  the  excluded  votes  will  be 
counted  for  the  candidate  who  would  have  received  them.  This  has  been  the  rule 
of  the  House  for  many  years,  and  it  is  based  upon  principles  of  justice  and  a  wise 
)ublic  ]M»licy.  *  *  *  The  claim  on  behalf  of  conteatee  that  votes  not  cast  c&n  not 
)e  c(»unt€»d  luider  the  Australian  system  of  voting,  because  of  its  peculiar  features,  is 
ent  irely  destitute  of  merit.     The  rule  is  the  same  under  all  systems  of  voting. 

Nor  will  it  do  to  withhold  from  the  voter  an  opportunitv  to  cast  his  ballot  and 
in  answer  to  his  complaint  say  to  him  that  he  prot>ably  would  nave  lost  his  vote  in  try- 
ing to  cast  it.  Every  k^l  voter  is  entitled  to  an  opportunity,  and  if  he  fails  to  reg- 
ister his  voice  on  account  of  incapacity  or  neglect,  tne  fault  is  his  own. 

At  another  precinct  one  of  the  officers  of  election  testified  that  he 
had  marked  14  votes  for  contestant  and  1  for  contestee,  striking 
through  only  the  surname  of  the  ''scratched"  names.  All  these  bal- 
lots were  thrown  out,  but  the  committee  counted  them,  saying: 

It  is  manifest  that  these  votes  should  be  counted.  There  is  no  dispute  about  the 
facts,  and  it  is  well  settled  that  an  elecitor  can  not  lose  his  right  to  vote  by  the  mis- 
take of  one  of  the  election  otficers.  If  the  voter  himself  made  the  mistake,  the  ballot 
sin  mid  not  be  counted,  but  where  he  de|)ends  ujKm  an  officer  whose  duty  it  is  to 
assist  him  in  the  preparation  of  his  ballot  and  tjie  officer,  through  ignorance  or  design, 
fails  to  mark  the  ballot  i)roperly,  it  should  be  counted. 

TIh'  committee  held  also  that  the  fact  of  registration  could  be  proved 
by  j)jiroI  evidence. 

Kejristration  is  designed  to  prevent  fraud  and  to  determine  disputed  questions  that 
inijrht  otherwise  arise  at  elections  in  advance,  so  as  to  avoid  confusion  and  delay. 
Election  boards  do  not  have  the  time  nor  opportunity  on  election  day  to  investigate 
critically  (juestions  that  mav  arise  respecting  the  qualifications  of  voters,  and  for  the 
purposes  <»f  election  the  registration  l>ooksare  primary  evidence;  but  when  questions 
•arise,  as  they  do  here,  l^efore  a  tribunal  fully  tyjuipped  to  investigate  for  the  truth, 
the  (]naliti<-ations,  including  the  registration  of  voters,  may  be  proved  by  f)arol. 

Kejjistration  does  not  create  the  right  to  vote,  but  it  is  an  official  memorandum  of 
an  existing;  rij^rht,  and  parol  evi<lence  is  as  near  the  fact  as  the  lx)oks.  In  fact,  the 
books  are  made  from  parol  eviden<'e,  and  they  are  never  reganled  as  niore  than 
I)rima  facie  evidence  of  the  right  to  vote.  In  most  of  the  States  laws  exist  re<|uiring 
a  record  to  be  made  of  marriages,  but  the  record  does  not  constitute  the  marriage;  it 
is  only  an  official  memorandum  of  it;  and  in  all  the  States  marriage  may  be  proven 
by  parol  evi<lence,  notwithstanding  the  record.  A  very  liberal  iK>licy  has  always 
l)een  followed  in  election  cases  respecting  the  admissibility  of  evidence. 


Tlic  four  mcmbi'r.s  signing  the  report  found  tliat  contestant  was  shown 
to  l)(^  cl(Mt(Hl  by  u  majority  of  372,  and  recommended  resolutions  declar- 
ing liim  elected. 

The  second  report,  or  **  views  of  the  majority,"  is  as  follows: 

The  returns  show  that  28,115  votes  were  cast  for  Congressman  in  the  Fifth  C'on- 
gressional  district  of  Vii>jinia  on  Novemlwr  .'{,  1890,  ^nd  that  Claude  A.  Swanson, 
I>emo<Tat.  the  contestee  in  this  case,  received  a  majority  of  551  votes. 

Contestant  urges  (brief,  p.  8),  upon  what  he  terms  the  **i)rincip'd  an<l  all-suffi- 
cient jrronnds"  of  his  contest,  that  he  is  entitled  to  a  majoritv  of  15h  votes. 

He  further  contends  that  there  are  *'other  claims"  which  ought  to  be  aUowed, 
which  would  jiive  him  a  majority  of  7<iO  votes  (brief,  p.  65). 

In  his  reply  brief  (]>.  48)  contestant  reduces  the  majority  which  he  claims  upon 
his  principal  grounds  to  51,  and  his  majority  on  all  claims  to  306  (reply  brief 

Contestee,  in  his  brief  (j>.  94),  claims  that  249  votes  should  be  added  tO; 
returned  for  him,  making  his  majority  800. 
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After  lintenin^  to  exhauKtive  aiviimcnts  in  thin  caae^  four  members  of  the  commit- 
tee have  tiled  a  rei>ort  in  whirh  they  rei-onimend  that  contestant  l)efriven  a  majority 
of  372  votes.  They  al«)  dire<*t  attention  to  147  other  votes  whicrh,  in  their  opinion, 
might  justly  be  counte<i  for  contestant,  making  his  majority  519. 

The  undendgnecl  agree  with  the  conclusions  of  the  said  report,  except  so  far  as  they 
relate  to  the  H<jH*alled  excluded  vote  at  Stokesland,  Rinssold,  and  Design  precincts, 
and  the  147  votes  aforesaid,  which  we  do  not  think  should  be  counted  for  contestant. 

After  a  (ireful  examination  of  the  ceases  and  authorities  cited  by  contestant  and  a 
rigid  analysis  of  the  evidence  contained  in  the  record  relating  to  these  three  precincts, 
we  are  coiistraine<l  to  conclude  that,  while  the  law  is  correctly  stated  by  contestant, 
the  facts,  as  diHclose<l  in  the  record,  do  not  warrant  the  counting  for  oontestEmt  of 
the  496  exclutled  votes. 

We  are  therefore  of  the  opinion  that  the  returns  should  give  to  the  contestee  a 
majority  of  123  votes,  and  we  reconmiend  the  adoption  of  the  following  resolutions. 

The  case  was  not  called  up  until  January  19, 1899.  The  question  of 
consideration  was  raised,  ana  the  House,  by  a  vote  of  79  to  143,  refused 
to  consider  the  case.  On  February  23  the  case  was  again  called  up,  but 
the  House,  by  a  vote  of  101  to  133,  again  refused  to  consider  it. 

[Report  1070,  parts  1  and  2,  second  session  Fifty -fifth  Congress.] 
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FIFTY-SIXTH  CONOBE88,  1899-1901. 

Coinmittee  on  Electi-miH  No,  1. 

Mr.  Tayler,  Ohio.  Mr.  Pearson,  North  Carolina. 

LiNNEY,  North  Carolina.  BARTiiETT,  Georgia. 

Mann,  Illinois.  Fox,  Mississippi. 

Davenport,  Pennsylvania.  Glynn,  New  York. 

Mr.  BuRKETT,  Nebraska. 

dommittee  on  Elections  No,  2. 

Mr.  Weaver,  Ohio.  Mr.  Thomas,  Iowa. 

Olmsted,  Pennsylvania.  Robinson,  Indiana. 

Landis,  Indiana.  Green,  Pennsylvania. 

Miller,  Kansas.  Snodgrass,  Tennessee. 

Mr.  Burke,  South  Dakota. 

(Mr.  Snodgrass  was  appointed  on  January  19,  IDtM),  in  place  of  Mr. 
Gaines,  who  had  been  excused.) 

Conunittee  on  EUictions  No,  3, 

Mr.  Mesick,  Michi^n.  Mr.  Drisooll,  New  York. 

CodiRANE,  New  York.  Miers,  Indiana. 

Fauis,  Indiana.  Burke,  Texas. 

RoHEKTS,  Massachusetts.  McLain,  Mississippi. 

Mr.  Weeks,  Michigan. 

Spt'clal  ComrnHtce  <ni  th4'  Cam  of  Br ix^ ham  IT,  Rdherta, 

Mr.  Tayler,  Ohio.  Mr.  McPherson,  Iowa. 

Landis,  Indiana.  DeArmond,  Missouri. 

MoKuis,  Minnesota.  Lanham,  Texas. 

Freer,  West  Virginia.  Miers,  Indiana. 

Mr.  LiTTLEFiELD,  Maine. 

CaJies, 
Special  Committee, 

(1)  Bri^rhani  II.  Roberts,  Utah. 

Committee  No.  1, 

(2)  Walter  Kvans  vw.  Oscar  Turner,  Kenta/ahj, 

(3)  Willijiin  F.  Aldrich  vs,  Ciaston  A.  Robbins,  Alahima, 

(4)  Rohi^rt  Wilcox.  Hawaii, 

(5)  (T(M)r<^c  M.  Davidson  7?j*.  George  G.  Gilbert,  Kentucky, 
(())  Janios  A.  Walker  va,  William  F.  Rhea,  Virginia. 
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C*ttnm.!tta'  Xo,  2, 
(7)  John  i).  White  m,  Vincont  S.  Itorcinjj,  Ketiinvky. 

(/oitniutttr  JVff,  ,i, 

(s)  Richmond  Pearson  ^w.  William  T.  Crawford,  North  Can^lina. 
(l>)  Uieliard  A.  Wise  m,  William  A.  Young,  Virginia, 

(1)  Roberts. 

P*»ly<j(innf,  MnjorUy  re}>trrt  to  f\rrl}ulf:  minority  report  to  admit  and 
thrh  f',i'p*'i,     (Unnmint  rnve!t«l<il^  hut  hy  mort  tluin  the  tfm^t/tirds  vote 

II i 'i V  HHd ry  ^  fov  *  ,rji // Is i<ni . 

Majority  reiK)rt  by  Mr.  Taylor;  minority  report  by  Mr.  Littlefield 
and  Mr.  l)e  Armond. 

Hri^ham  II.  RolMM-t^;,  a  ]K)Iyorami.st,  had  been  elected  a  Representa- 
tive from  rtah.  This  fat't  attracted  much  public  attention,  and  was 
olKcially  brought  to  the  notice  of  the  House  on  the  opening  day  of  the 
session.  When  the  luime  of  Mr.  RolM»rts  was  calletl,  at  tne  swearing 
in  of  members,  on  prott^st  he  was  nMiuested  to  step  aside.  Mr.  Tayler 
pn»srnted  a  resolution  providing  for  the  appointment  of  a  special  inmi- 
mitU^e  to  considtM*  botli  the  prima  facie  right  and  the  final  right  to  the 
seat.  The  resolution  wtMit  ovt»r  one  <lav,  and  on  the  next  day  (Decem- 
ber 4.  is'.HO.  Mr.  Richardson  presented  a  sulwtitute  resolution  provid- 
ing that  Mr.  Roberts  be  sworn  in  on  his  credentials  and  that  the  jnipers 
be  referred  to  tin*  Connuittee  on  the  Judi<»iarv.  After  delwite,  the 
substitute  resobition  was  U)st  l»y  a  vote  of  51)  to  247,  and  the  resolution 
])res('nted  by  Mr.  Tayler  was  passed  by  a  vote  of  304  to  82.  The 
Speaker  tlieii  a])pointed  the  special  coumiittee  above  named,  and  the 
case  was  referred  to  it.  On  January  20,  1?>00,  the  elalK)mte  reports  of 
the  mtijority  and  minority  of  the  committ(»e  wcm'c  pre.^^ented,  and  the 
case  was  then  dt^bated  for  several  days.  The  njajority  favored  exclud- 
ing Mr.  Ko})erts  by  a  simple*  resolution  declaring  the  seat  vacant;  the 
minority  favored  swearing  him  in  as  elected  and  then  imniediatelj' 
expelling  him  as  unworthy.  The  resolution  proposed  by  the  minority 
was  tinally  lost  by  a  vote  of  »sl  to  244.  and  the  resolution  proposed  by 
the  majority  was  passed  by  a  vote  of  2<)b  to  50.  So  (on  «]anuar3*  25, 
r.MM))  the  seat  was  declared  vacant.  The  resolution  of  exclusion,  it  will 
be  noted,  was  passed  Ijy  much  more  than  the  two-thirds  majority  which 
a  resolution  of  (\\pulsion  would  have  retjuired. 

Tli(»  majority  of  the  conunittcH*  prefaced  its  elabonite  report  with  the 
followint^  introduction  and  sununarv  of  the  argument: 

Your  coiniiiitttM'.  npjxjiritcd  DocciiiImt  o,  18JW*,  in  pursurance  ()f  the  following 
rosnliitioii  — 

*'WlKTeas  it  is  (■h;ir«;i'<l  tluit  IJri'zhaiii  fl.  UoluTts,  a  Uopresentative-elect  to  the 
Fifty-sixth  ('<»njrn-ss  from  Xhv.  State  <>f  Ttali,  is  iiu?li^il)U'  to  a  seat  in  the  House  of 
l\«*presrntatives;  ami 

"  WluTcas  such  <*harjre  is  made  thronjrh  a  memlKT  of  this  House,  on  his  n^pontd- 
hilit y  as  such  mcmhiT  and  <»n  tlie  hasis,  as  lie  asst»rts,  of  puhlic  record?,  afliriav its, 
and  paj)crs  cvidencini;  such  inclijrihility: 

*'  llcsitlrnl.  That  the  <|ucstinn  of  the  prima  facie  ri^dit  (»f  Brigham  H.  Roberta  to  be 
sworn  in  as  a  Kepu'scntativc  from  the  J^tatc  of  Ttah  in  thf  Fifty-sixth  CoiigresB,  as 
well  as  of  his  final  rij^dit  to  a  scat  therein  as  such  Heprt^scntativc,  ho  referre<l  to  a  special 
conunitteeof  nine  im'ndK-rs  of  the  House,  tn  he  appointe<l  hy  the  8i>eaker:  and  until 
such  comniiltee  shall  reiM>rt  \\\n)\\  and  the  HtMise decide  such  quentiuii  and  rig^ht  the 
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Baid  Brifrham  U.  Roberts  tihall  not  be  sworn  in  or  be  permitted  to  occupy  a  eeat  in 
thiti  Houwt;  hjkI  said  <.-(jniinirtee  shall  have  power  to  flend  for  persons  and  jnpera 
anil  examine  witnesses  on  oath  in  relation  to  thesubject-matterof  this  resolution — " 
BU limit  the  folliiwinjt  report: 

The  committee  niet  ebortly  after  its  appointment,  and  in  Mr.  Roberts's  presence 
diB(-ui«MHl  the  plan  and  SMi[>e  of  its  intioiry.  Mr.  Roberts  submitted  certain  motions 
and  siipiKirted  them  by  ar^uient,  questioning;  the  jurisdiction  of  the  committee  anil 
itBri)(bttorci>ortnRainst  hisprimafacieriKhttoatteatin  the  House  of  Representatives. 
The  I Ictermi nation  of  thexe  (iiiestions  was  ixtstpoiied  by  the  oomniittee,  to  be  taken 
uj)  in  the  tn-ncral  I'oniiiileraliim  of  the  case. 

Snbi^iui'ntly  <t-rtain  witnecMex  a{ipeareil  before  the  committee  and  were  examined 
nnder  oatii,  in  the  prem^nce  of  Mr.  Roiicrts  and  by  him  cross-examined,  relating  to 
the  I'lia^re  that  he  was  a  polvKainist.  This  testimony  has  been  printed  ami  is  at  the 
diflHisal  of  tlie  members  c>f  tile  House. 

The  committee  fullv  heard  Mr.  Roberts  and  gave  bim  opportunity  to  testify  if  he 
Hodeeired,  which  he  declared  hedidnot  wish  todo,and,  upon  the  tortimouy  adduced 
before  it,  unanimously  agrees  U]>on  the  followinK 


We  find  that  Brigham  H.  Roberts  was  elected  as  a  Representative  to  the  Fifty- 
sixth  ('untfrcsM  froni  the  State  of  Utah,  and  was  at  the  date  of  his  election  above  the 
aee  of  -2^  yeaiv;  that  be  bad  l)een  for  more  than  seven  years  a  naturalized  citizen  of 
tbe  I'nited  States  and  was  an  inhabitant  of  the  State  of  Diah. 

We  further  find  that  aliout  1878  he  married  Louisa  Smith,  his  first  and  lawful  wife, 
with  whom  he  has  ever  since  lived  as  such,  and  who  since  their  marriage  has  borne 
him  six  children. 

That  ai)out  1!1K5  he  married  an  his  plural  wife  Celia  Dibble,  with  whom  he  has  ever 
siniv  livml  as  such,  a:id  who  since  such  niarrii^  has  borne  him  six  children,  of  whom 
the  liist  were  twins,  Ixirn  August  11,  1897.  , 

That  some  yeam  after  his  saiil  marriaire  to  Celia  Dibble  he  coDtracte<l  another 
iiluml  marriage  witli  Margaret  C.  Shipp,  with  whom  he  has  ever  since  lived  in  the 
liuhit  and  repute  ot  marriage.  Your  committee  is  unable  to  fix  the  exact  date  of  this 
marriage.  It  does  not  appear  that  he  held  her  out  as  his  wife  liefore  January,  1897, 
or  that  she  l)cfore  that  tlate  held  him  out  as  her  husband,  or  that  before  that  <late 
Ihev  were  reputed  to  l)e  husband  and' wife. 

'l^iat  these  fai-lf  trere  generally  known  in  Utah,  publicly  chaf^etl  against  him  dur- 
ing his  caniiuign  for  electi<in,  and  were  not  denied  by  him. 

That  the  leslimony  Ijearing  on  these  facta  was  taken  in  the  presence  of  Mr.  Rol)ert8, 
anil  that  lie  fully  cross-examined  the  witnesses,  but  declined  to  place  himself  njion 
the  witness  stand. 

The  comniittee  is  unanimous  in  its  belief  that  Mr.  Roberts  ought  not  to  remain  a 
member  of  the  House  of  Representatives.  A  majority  are  of  the  opinion  that  he 
ought  not  to  lie  ]iennitted  to  become  a  member;  that  the  House  has  the  right  to 
exi'lude  him.  A  [iiinurity  are  of  the  opinion  that  th»  proper  course  of  procedure  is 
to  peniiil  bim  to  lie  sworn  in  and  then  expel  him  by  a  two-thirds  vote  under  the 
constitutional  jiroVision  jiroviding  for  expulsion. 

Your  committee  desire  to  assert  with  the  utmost  poeitivenees  at  this  point  that  not 
only  is  the  proposition  of  expulsion  as  applle^l  to  this  case  against  precedent,  but  that 
exclusion  is  entirely  in  acconl  with  principle,  authority,  acd  legislative  precedent, 
anil  not  antagonistic  to  any  le^slative  action  which  the  House  of  Representatives  ha^ 

For  i-oiivenieni'e  we  present  herewith,  before  proceeding  to  the  extended  argument 
in  Hiiiniiirt  of  the  i-'iinmittee's  resolution,  the  following: 


['[•on  the  facts  stated  the  majority  of  the  committee  a«eert  that  the  claimant  ought 
not  to  lie  iieniiitled  to  take  a  seat  in  the, House  of  Representatives,  and  that  thest  " 
til  Hliich  lie  wa."  electeil  ought  to  be  declared  vacant. 

The  minority,  on  the  other  hand,  afsert  thai  he  ought  i..  t 
if  lia|i|>ily  Iwo-lbinis  vote  therefor  he  may  lie  expellwl. 

Three  distinct  grounds  of  disqualification  are  aseerted  M^rill 

I.  Bv  reason  of  his  violation  of  the  Edmiinils  law. 

il.  I^y  reason  of  his  notorious  and  deflarit  violation  of  i  i 
decij^onV  r.f  the  Supreme  Court,  and  ot  the  jimclnmations  .a 
hiiii.'^'lf  aluve  the  law  and  not  amenable  to  it. 
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No  jw)veminent  could  p>««ibly  exipt  in  the  face  of  puch  practices.  He  10  in  open 
war  a^iiipt  the  law»  and  inntitufionH  of  the  (H)untry  whoee  ConfrresB  he  tfeeks  to  enter. 
Sucli  an  idt*a  in  intolerable.  It  w  u|M)n  the  principle  atwierted  m  this  ground  that  all 
capeH  of  exchiHion  have  been  ba»ed. 

III.  Hip  eliH'tion  an  Representative  in  an  explicit  and  offenaive  violation  of  the 
uuderptanding  by  whi(*h  L  tali  wau  a<lniitted  ap  a  State. 

THE   PR<)I>OHITION   OF   EXCLrSION. 

The  obji'ction  ip  made  to  the  refusal  to  achnit  Roberts  that  the  Constitution 
excIu<leH  the  idea  that  any  objet'tion  can  lx»  made  to  his  coming  in  if  he  is  25  yean^ 
of  H^,  hap  l)een  peven  yearp  a  citizen  of  the  Uniteil  States,  and  was  an  inhabitant  of 
Utah  when  elet'tiHl,  no  matter  how  o<lioup  or  treasonable  or  criminal  may  have  been 
liip  life  and  practices. 

To  thip  we  reply: 

1.  That  the  language  of  the  conptitutional  pnmsion,  the  history  of  its  framing  in 
the  conptitutional  convention,  and  its  context  <*learly  show  that  it  can  not  be  con- 
ptrued  to  prevent  dipcpialitication  for  crime. 

2.  That  the  overwhelmin^r  authority  of  text-book  writers  on  the  Constitution  is  to 
the  cffiM*t  tiiat  puirh  diprjualiiication  may  Im^  im[x>8ed  by  the  House,  and  no  commen- 
tator on  the  C^jnptitution  Pi)ecifi(rally  <ieniep  it.  Especial  reference  is  made  to  the 
workp  of  Cushing,  Pomeroy,  Thr<K)p,  Burgesp,  and  Miller. 

3.  The  courtp  of  poveral  of  the  States,  in  coiLstruing  analogous  provisions,  have 
with  oractii'al  unauimity  declared  against  such  narrow  (Hmstruction  of  such  constitu- 
tional i)rovipionH. 

4.  The  Houpe  of  RepresentativcP  hap  never  denied  that  it  had  the  right  to  exclude 
a  member-elect,  I'ven  when  he  had  the  three  conptitutional  requirements. 

5.  In  many  in.^'tuncep  it  hap  diptinctly  asserted  its  right  so  to  do  in  cases  of  disloy- 
alty andrrime. 

0.  It  pappe<l  in  \^\2  the  test-oath  act,  which  imposed  a  real  and  substantial  dis- 
(Hialitication  for  memlHirship  in  Congress,  dipc{uahfying  hundreds  of  thousands  of 
American  citizeup.  Thip  law  remained  in  force  for  twenty  years,  and  thousands  of 
memberp  of  ('ongn^pp  were  com|)eIle<l  to  take  the  oath  it  required. 

7.  The  HouK'  in  1809  adopted  a  general  rule  of  order,  providing  that  no  person 
phould  Im>  pworn  in  as  a  memtx^r  against  whom  the  objection  was  made  that  he  was 
not  entitle<l  to  take  the  test  oath,  and  if  ui>on  investigation  such  fact  appeared  he 
wap  to  be  iKTinanently  <lel>arretl  from  entrance. 


THK    I'KOPOHITION    OK    KXPUI^^ION. 


The  interoptiii^  proposition  ip  made  that  the  claimant  1k'  pwom  in  and  then  turned 
out.  rpon  the  theory  thnt  the  pur|M)p<*  ip  to  |KTmanently  jMirt  com|>any  with  Mr. 
RolxTtp,  this  is  a  diibioup  proci.»e<ling.  Such  action  requires  the  vote  of  two-thirdw  of 
the  mcnilKTs.  Wc  ask  if  pucli  a  vote  ip  jxippible  or  ripht,  in  view  of  the  following 
olisiTvatioiis: 

Tlu?  I'xjmlsion  clause*  of  the  (Constitution  is  ap  followp: 

'*  VAU'h  House  may  detennine  the  rulep  of  its  pr(H*ee<linp8,  punish  its  members  for 
disorderly  l)eliavior,  ami,  with  the  concurrent'  of  two-thinlp,  exi)el  a  member.** 

No  lawyer  can  read  that  ]>rovision  without  raising  in  hip  own  mind  the  quention 
whether  the  House  has  any  power  to  exj>el,  except  f<»r  pome  cause  relating  to  the 
c«>nt<'xt.  The  ablest  lawyers  from  the  l)eginning  of  the  Republic  have  so  insisted, 
and  their  reasoning  has  lu'en  so  cogent  that  these  i)ro|K)pition8  are  established,  namely: 

1.  Neither  House  of  Conjrreps  has  ever  expelled  a  member  for  acts  unrelateil  to  him 
as  a  member  or  inconsistent  with  his  public  trust  and  duty  as  such. 

2.  Both  HoiiseH  have  many  times  n*fused  to  ex})el  where  ttie  guilt  of  the  member 
was  ai)iuircnt;  where  the  refii.^iil  to  exjwl  wap  put  ujM>n  the  ground  that  the  House  or 
Senate,  as  the  case  might  \h\  ha<l  no  right  to  ex|H*I  for  an  act  unrelated  to  the  mem- 
ber as  siK'h,  or  iKM-anse  it  was  committe<l  prior  to  his  election. 

The  most  notable  instanet^  an*  the  follo^iing: 

IN    THE   SENATE. 

1.  The  Humphrey  Marshall  cap<»  in  1790.  Much  <lippute  has  arisen  as  to  the  ground 
upon  which  the  Senate  refupcHl  Xo  t»xpel.  The  fact  remains,  however,  that  he  was 
charjied  with  the  commission  of  an  offense — a  grave  offenpe  in  the  State  of  Kentucky — 
unrelated  to  him  as  a  Senator.  an<l  the  n»iK)rt  ol  the  conunittee  endKxlieil  the  propo- 
sition that  the  Constitution  did  not  give  juris^liction  to  the  Senate  to  expel  him. 
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2.  The  case  of  John  Smith  arose  in  1808.  He  was  charge<i  with  participation  in 
Aaron  Burr's  conspiracy.     The  Senate  refused  to  expel. 

8,  In  1893  an  effort  was  made  in  the  Senate  to  expel  William  N.  Roach,  a  Senator 
from  North  Dakota.  He  was  charged  with  having  committed  a  felony  some  years 
I)rior  to  his  election.  The  case  was  elaborately  argued  on  both  sides,  the  objection 
to  his  i>x pulsion  \)e\ns  grounde<l  upon  the  proposition  that  in  such  case  the  Senate 
had  no  right  to  exi>eT.  The  subjei't  was  dropped;  those  who  were  prosecuting  the 
effort  to  expel  him  discerning,  no  doubt,  that  the  Senate  would  never  exj>el  under 
such  circumstances. 

IN    THE    HOUSE   OF   REPRESENTATIVE^. 

1 .  O.  B.  Matteson  ha<l  committe<l  a  grave  offense  during  the  Thirty-fourth  Con- 
prcHs.  He  wai^  elected  to  the  Thirty^fifth  Congress  and  was  permitted  to  take  his 
seat  without  obje(!tion.  A  resolution  of  expulsion  was  introduce<l  and  referred  to  a 
committee,  which  repcjrteil  that  the  House  had  no  authority  to  expel,  because  his 
()ffens€»  wa*^  committe<l  while  in  a  previous  Congress.  The  House  sustained  the 
committee. 

2.  In  the  case  of  Oakes  Ames  and  James  Brooks  the  special  committee  reported 
in  favor  of  expulsion.  The  Judiciary  Committee  reported  against  it,  on  the  ground 
that  the  House  had  no  authoritv  to  expel  for  acts  committed  before  that  Congress. 
The  House  refusetl  to  expel,  and  merely  censured. 

:i  In  the  case  of  (teorge  Q.  Cannon,  Delegate  from  Utah  in  the  Forty-third  Con- 
gress, 1874  and  1.875,  we  find  a  series  of  events  suggesting,  in  the  light  of  this  (»se, 
how  history  repeats  itself. 

Cannon's  seat  was  contested  by  Maxw^ell,  who  had  received  but  a  handful  of  votes, 
and  had  no  right  whatever  to  the  seat,  even  if  Cannon  was  not  entitleil  to  it.  The 
<*laim  was  made  that  Cannon  was  a  polygamist.  There  was  no  evidence  at  that  time 
before  the  House  that  he  had  married  a  plural  wife  after  the  act  of  1862.  If  he  had 
not  he  had  violated  no  law.  A  resolution  was  adopted  declaring  that  he  was  entitled 
to  the  seat  as  Delegate,  the  claim  being  made  that  ne  might  lie  procee<led  against  in 
expulsion  proceedings.  Whereupon,  on^  the  same  day.  May  12,  1874,  a  committee 
was  appointed  to  investigate  the  question  of  Cannon's  polygamy  and  the  right  of  the 
House  to  expel.  ItrejK)rted  in  January,  1875,  that  Cannon  was  a  polygamist,  and 
brought  in  a  resolution  of  expulsion.  A  vigorous  minority  report  was  fifed,  in  which 
the  right  of  expulsion  was  combated  on  three  grounds. 

First.  That  the  House  had  already  declared  that  Cannon  was  entitled  to  the  seat. 
The  force  of  the  argument  was  apparent,  for  nothing  had  intervened  to  make  him 
any  less  entitled  then  than  on  the  day  his  title  was  cx)nfirmed  by  the  previous  action 
of  the  House. 

Second.  That  when  Utah  was  created  as  a  Territory  Congress  knew  it  would  send 
Mormon  Delegati^,  and  it  ought  not  now  to  complain  that  a  Mormon  had  come  to 
the  House. 

Third.  That  a  graver  ground  of  objection  existed.  "The  question  is,"  said  the 
report,  ''  whether  the  House  ought,  as  a  matter  of  policy,  or  to  establish  a  precedent, 
exjH'l  either  a  Delegate  or  Member  on  account  of  allied  crimes  or  immoral  practices 
unconnected  with  their  duties  or  obligations  a^  Members  or  Delegates,  when  the 
Delegate  or  Member  possesses  all  the  qualifications  to  entitle  him  to  his  seat." 

The  reascjiiing  of  the  committee  and  the  cogent  force  of  an  unbroken  line  of  prece- 
dents against  expulsion  seem  to  have  profoundly  impressed  the  House,  for  wnen  a 
couple  of  weeks  later  the  case  was  called  up  and  the  question  of  consideration  raised, 
only  a  l>eggarly  21  could  l)e  found  ready  to  take  up  the  (^ase,  and  it  was  never  heard  of 
again. 

Thus  ended  the  first  campaign  to  confirm  a  polygamist  in  his  seat  in  the  fond  hope 
that  he  might  later  be  expelled. 

4.  The  next  is  the  case  of  Schumaker  and  King  in  connection  with  the  China  mail 
service,  August  9,  1876.  The  Committee  on  the  Judiciary  submitted  a  report,  in  the 
course  of  which  it  asserted  that  the  House  of  Representatives  had  no  authority  to 
take  jurisdiction  of  violations  of  law  or  offenses  committed  against  a  previous  Con- 
gress.    Referring  to  the  constitatioDal  putMriaion  respecting  expulsion,  it  says: 

''This  iKiwer  is  evidently  given  to  enable «M;h  House  to  exercise  its  constitutional 
function  of  legislation  uuobstnicted.** 

The  committee  recommended  that  theHoi»e  leave  the  charges  against  Schumaker 
and  King  "  where  they  are  now,"  in  court. 

The  minority  report  did  not  combat  the  position  of  the  majority  in  so  far  as  this 
casi!  is  c<)ncerne<l.    They  say  that — 

''They  do  not  deny  but  that  there  are  limitations  on  the  power  of  this  House  [to 
exiK'l]  arising  from  the  circumstances  of  particular  cases  and  the  relations  of  this 
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Housi'  to  the  (NtiiHtitiK'ncy  of  an  acciiscMl  iiu>iii)kt;  tlu*n>fore,  an  ^nll  be  soen,  the 
undci^i^nuMl  luH'fl  imt  «;n  fiirtliiT  in  this  ra^^'  than  to  assert  jiirimiirtion,  liec'^use  the 
offeiiH'S  roiiiplaiiml  of  won*  not  known  to  tlu*  conHtitiienUj  of  the  meinlxfn*  in  qiiet*- 
ti(»n  until  after  their  elertii»n." 

If  there  is  anv  fatt  api>sin'nt  in  thimix^n'  it  is  that  the  constituents  of  Mr.  RolN.»rtj* 
knew  all  alM)nt  liirn  U'fon'  his  ehN'tion. 

(*an  then>  Ih>  HHini  to  «iouht  the  [>ro|HT  aetion  of  the  Iloiifiie?  Is  it  prepanil  ti» 
yield  i\]t  tlii^  s;ilutary  |M»wer  of  exelusion?  Will  it  tUs'hire  itnelf  (lefonfteiew  uiitl 
ritlienion>V 

Nt»r  an'  tlh»s«' win)  ass«*rt  that  exiuilsion  is  the  nMne<ly  n(H!t»8Barily  ViarriHl  fn.mi 
votini;  for  tlu-  rfsolution  fh't'iarin^  the  s<*at  vaeiint.  lie  must,  imhHHl,  lie  technical 
an<l  narrow  in  his  eonstrn«'tion  of  the  (Constitution  who  will  not  a<hnit  that  if  a  vote 
to  <hN"lare  the  seat  vacant  is  sustainnl  hy  a  two-thirds  majority  the  ConBtitntion  is 
suhstantially  roniplinl  with.  II<'  may  not  a^riH'  with  tlie  eonnnittiM^  tliat  a  mere 
majority  ean  exclude,  hut  he  can  n'servc  the  ri^ht  to  make  the  {Mtint  of  onler  that 
the  resi»luti«in  is  not  carried  if  two-thirds  do  not  vote  for  it. 

On  t\w  question  of  priiiui  facie  rijrht  the  <*oininittoo  considered  that 
it  wjis  s(»ttleii  hy  the  eom-lusions  roiiched  in  iv^rd  to  tho  final  ri^ht. 
"  lioth  Houses  of  (-onjrress  have  in  innuinenibic  instances  oxerci.sed 
the  ritrht  to  stop  a  nHMiilMM--ehH"t  at  tho  threshold  and  refuse  to  i^rmit 
him  to  he  sworn  in  until  an  investi<;fation  h:is  In^en  made  as  to  his  right 
to  a  s(>at.  In  some  eases  the  final  ri^ht  was  accorded  the  ckiiiiiant;  in 
many  eases  it  was  denied.  This  tpiestion,  as  we  view  it*,  is  always  to 
l>e  answered  from  th(»  standiM)int  of  expediency  and  propriet\\  The 
inherent  ri^'-ht  (»xists  of  necessity." 

It  is  not  true  that  the  (»xen'ise  of  this  ri^ht  could  hlm^k  the  orj^nni- 
zation  of  the  House.  All  the  memlMM's  on  the  Clerk's  roll,  whether 
sworn  in  or  not.  hav<»  a  ri«rht  to  vote  on  ort^mization  and  on  the  ques- 
tion of  swearinof  in  memhei-s.  *'  If  everv  individual  menilier  had  i>een 
ohjecttnl  to  scMiatim  the  only  ol)j*cctionahh»  result  would  have  l)eeii  the 
inconvenience  and  delay  involved  in  tln»  tiuu^  necessary  to  vote  ii{K>n 
all  the  cases." 

On  th<»  orrneral  qui'stion  of  <'onstitutional  ({ualifii'ations  the  committee 
said: 

This  (juestinn  meets  us  at  the  threshold:  Does  the  constitutional  prrnMnion,  **No 
IM«rs<tn  siiall  Im'  a  licprescntativc  who  shall  iu»t  have  attained  io  the  aj^»  of  25  years, 
and  U'cn  seven  years  a  citizen  ol  the  rnit4*d  State's,  and  whostiall  not,  when  elcH'ttnl, 
he  an  inhahitant  of  the  Statt^  in  whi<'h  he  shall  he  chos<'n,"  precluiie  the  ini|Kit«ition 
of  anv  «lisMnalili<'ation  hv  ('f»n«:ress  or  hv  either  llousi*? 

Must  it  U"  said  that  the  constitutional  provision,  |)hrasiMl  a^  it  is,  really  means 
that  //•'/•//  per>(»n  who  is  L\')  years  of  a;:e,  and  who  has  luvn  for  seven  years  a  citizen 
of  the  Vnited  States,  and  was,  when  elc;cte<l.  an  inhahitant  of  that  State  in  which 
he  wjt^  chosen.  iseli;:ihl<*  to  U'  a  memU'r  of  the  House  of  l{epreHi»ntativef  and  must 
Im-  ailmittfd  theret»»,  even  thou^rh  he  Ih'  insane,  dv  disloyal,  or  a  lept^r,  <»r  a  criminal? 

1>  it  conceivahle  that  the  Constitution  meant  that  <'rimeconl«l  not  difliiiialifyV  The 
whole  sjiirit  of  «rtivernment  revolts  atrainst  any  such  conception. 

N«)t  now  discussing'  the  «|uestiou  jis  to  whether  or  not  that  ct>nstitutional  i»n>viHion 
is  exclusive,  so  far  a>  ordinary  (|ualilications  an*  concenunl,  is  it  to  Ik*  said  that  there 
is  in  it  no  implied  power  of  (fistidiifljimtinn  tor  reasims  which  a])]>eal  to  the  ennun  iii 
judy:ment  of  mankind,  and  which  are  vital  an<l  essential  to  the  very  constitution  and 
mte^rify  of  the  U'^i>lati\e  hody  as  su<'h? 

We  are  com  J  lel  led  to  answer  that  tliat  j>rovision,  in  the  sen«.»  to  which  we  have 
ju.-t  adverted,  is  not  exclusive,  au<l  that  reasonahle  ilis4jualilicati(»ns  may  attach  to 
certain  individuals,  which  may,  for  the  sake  of  arjrument,  U' assumed  to  unionnt  in 
j>ractice  to  added  •|ualilicati«ins. 

A  marked  distinction  is  to  he  made  U'tween  arhitniry  disqualificationn  and  thosi^ 
which  arise  nut  of  the  vt»luutary  act  of  the  individual  who  plan's  himt^elf,  hy  the 
commission  (tf  an  t>ffense  against  the  law  or  civilization,  withhi  the  prohibitt»<l  ela^. 
Wi:  ht  lit  n\,  irjiatt  irr  tftit»riil  stntrnnnlx  intni  Inin  lnu:ii  nuvlfhij  fnihlic.  Wfiilf  fhii4  Ho  <'*}Hi' 
uifntiftor  ffii  ilu  <hhsfi(ntiit/i,  no  co'irt.  or  lithrr  lltjust  of  Conqn^a  htm  erer  qui'ttioiiefl  tiw 
projn'it(i{  (tj'thnt  (Hnfiiirtioii,  hut  fluff  thr  t'oufrnnj  <fu('tri)u'  has  (Hm  unU'crsaUy  fwld  wherv- 
ever  fhe  'imsfiuH  ana  dawlij  raii*riL 
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In  our  opinion  it  is  demonstrable  that  no  8uch  exclusive  meaning  can  be  given  to 
the  provision  above  quoted  as  is  contended  for  on  the  other  side  of  this  proiH)sition, 
an<l  that  the  sound  rule  is  declared  by  Burgess  in  his  work  on  Political  Science  and 
(Constitutional  Law  when,  on  page  52,  he  says: 

"1  think  it  certain  that  either  House  [of  C>)ngre88]  might  reject  an  insane  person 
*    *    *    or  might  exclude  a  grossly  immoral  jierson.  ' 

We  desire  at  the  very  threshold  o?  this  discussion  to  lay  down  these  general  proposi- 
tions, never  to  be  forgotten  and  always  to  be  kept  clearly  in  mind: 

1.  That  the  House  has  never  denied  that  it  ha<l  the  right  to  refuse  to  jxirmit  a 
ineml)er-elect  to  Ix)  sworn  in,  although  he  had  all  of  the  three  constitutional 
qualifications. 

2.  That  it  has  in  many  instances  affirmatively  declared  that  it  had  the  right  to  thus 
refuse. 

8.  That  the  right  to  so  refuse  is  supported  on  principle,  and  by  the  overwhelming 
weight  of  authority  of  constitutional  writers  and  judicial  opinions  on  analogous  con- 
stitutional questions;  and 

4.  Upon  the  converse  proposition  of  arlmission  and  then  expulsion  we  assert  this: 

First.  That  the  House  has  never  declared  that  it  had  the  right  to  expel  a  meml)er 
for  iivti*  unrelated  to  hini  88  such  or  for  acts  committed  prior  to  his  election;  and 

Sie(on<l.  That  both  the  House  and  the  Senate  have  in  many  instances  refused  to 
expel  members  where  the  proof  of  guilt  was  conclusive,  but  where  the  acts  com- 
plained of  were  unrelated  to  Jhe  members  as  such. 

The  coinmittee  then  outlined  the  history  of  the  legislation  against 
poh'ganiy  and  the  judicial  opinions  thereon.  They  also  showed  that 
the  claimant,  Roberts,  was  not  only  a  polygamist  in  violation  of  the 
law,  hut -that  as  recently  as  December  6,  1899,  he  had  publicly  pro- 
claimed his  defiance  of  the  law  and  refused  to  obey  it,  saying: 

Kven  were  the  church  that  sanctioned  these  marriages  an<l  performed  the  cere- 
monies to  turn  its  back  upon  us  and  say  the  marriages  are  not  vali<i  now,  and  that 
1  must  give  these  good  and  loyal  women  up,  1*11  be  damned  if  I  would. 

The  report  continues: 

\V(^  have  thus  presented  to  our  view  the  status  of  Roberts.  What  are  we  going  to 
du  alM)ut  it? 

We  assert  that  it  is  our  duty,  as  it  is  our  right,  to  exclude  him;  to  prevent  his  tak- 
ing the  oath  and  participating  in  the  councils  of  the  nation. 

Thrci'  liielluxls  present  themselves  by  which  to  test  the  soundness  of  this  view: 

First.  On  principle,  and  this  involves — 

(1)  The  nature  of  the  legislative  assembly  and  the  jKJwer  necessarily  arising 
therefrom; 

(2)  The  express  language  of  the  constitutional  provision; 
(8)  The  reasons  for  that  language; 

(4)  Its  context  and  its  relation  to  other  parts  of  the  instrument; 

(5)  The  obvious  construction  of  other  portions  of  the  same  instrument  neoeesarily 
subject  to  the  same  rule  of  construction.  ... 

8e('on<l.  The  text-books  and  the  judicrial  authorities. 

Third.  Congressional  precedents.     These  are  of  two  classes — 

( 1 )  Action  respecting  the  rights  of  individual  members; 

(2)  Acts  of  C«)ngress  and  general  resolutions  of  either  House. 

As  to  the  first  proposition,  what  is  the  arguiaent  on  principle?  We  think  it  will 
be  undoubted  that  every  legislative  body  ha«  unlimited  control  over  it.sown  metho<ls 
of  organization  and  the  qualifications  or  disqualifications  of  its  meml>ers,  except  as 
speciticail y  limited  by  the  organic  law.  We  do  not  think  that  this  proposition  nee<ls 
amijlifying;  it  is  axiomatic.  It  is  apparent  that  every  deliberative  and  legislative 
bo«ly  must  have  supreme  control  over  its  own  membershin,  except  in  so  far  as  it 
may  be  specitically  limited  by  a  higher  law;  there  is  a  aistinction  to  be  drawn 
between  tlie  legislative  power  of  a  legislative  l)ody  and  its  organizing  power,  or  those 
things  which  relate  to  its  memliership.  and  its  control  over  the  methods  of  perform- 
ing its  allotted  work.  That  is  to  be  distinguished  from  the*  legislative  i)ower  to  l>e 
exj)resse(l  in  its  tinal  results. 

When  our  Constitution  was  framed  there  was  practically  no  limit  to  the  right  and 
power  in  these  resjxicts  of  the  English  Parliament.    Such  power  is  necessary 
preservation  of  the  bodv  itself  and  to  the  dignity  of  its  character.     In  Engl 
was  at  one  time  admissible  to  permit  the  admission  into  the  House  of  Coi 
minors,  of  aliens,  and  of  persons  not  inhabitants  of  the  political  subdivision 
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they  wen'  olectCNl.  To  thif*  day  it  is  well  known  that  an  inhabitant  of  London  may 
bi^ i'ltHti»<l  by  a  Scotch  ronntitiiency,  and  a  inenil)er  hap  been  elected  by  more  than 
une  I'oiistitiu'ni'v  to  the  same  Parliament. 

The  wordinjjr  of  the  Constitution  is  negative,  thus  not  necessarily 
excluding  other  than  the  Hpi'ciHed  <j[uaIific*Htions,  though  it  would  have 
been  just  iis  easy  to  make  it  positive  if  such  had  been  the  intention. 
The  Hrst  dnift  oi  the  constitutional  provision  was  in  a  positive  fomi, 
and  the  slight  contempomneous  discussion  was  on  this  form.  There 
were  some  objections  to  the  provision,  but  the  next  day  it  was  put  in 
the  present  form  and  passed.  The  committee  illustmted  the  principle 
by  numerous  supjKjsed  easels  of  wrongdoing  which  would  evidently 
make  it  imix)ssibie  for  a  membtn*  to  sit  m  the  House  or  to  be  aduiitteii 
if  he  were  not  vet  sworn  in.  and  tulded: 

So  II  inch  for  il  lust  rat  ionfi  U}xjn  that  <]  nest  ion.  Looft,  now,  at  the  last  paragraph  of 
Artiele  VI  of  the  Constitution: 

*'The  Seurttors  i\iu\  Repn^st^ntativen  l)efore  mentioned,  and  the  memY^era  of  the 
Hevenil  State  le^rislatures,  and  all  executive  and  judicial  offioern,  both  of  the  Uuitecl 
StaU»s  antl  of  the  Si»venil  Stuten,  shall  Ik»  Ixmnd  by  <»ath  or  affirmation  to  support-  thu 
Constitutidii." 

Here  is  an  atlirniative  (hvlaration  that  a  certain  oath  shall  be  administered  ti>  i^er- 
tain  otiicials.  If  the  theory  of  exclusion  is  applieil  to  the  qualification  clause  as  to 
Ri»pres<Mitativ<'s,  it  must  Ikj  apiilitMl  to  this  elaiu>e,  and  therefore  Congress  han  no 
jK)wer  to  di^inand  any  other  oatn,  or  su})eradd  to  this  oath  any  other  provi^iouH. 

And  yet  the  v(»ry  oath  we  took  an  inenil)ers  of  this  House  has  additional  provinions. 
Congress  ]>aHse<l  also  the  ti»st  oath  act  in  1S62,  nmkin^  vital  additions  to  the  c<jii8titu- 
tional  oath,  and,  indtHMl,  abiding  a  new  groun<l  of  disqualification  for  membern  of 
Congress.  This  act  was  |)a8se<l  by  a  large  niajoritv  and  (n^mpelled  members  of  Con- 
gress t<»  submit  to  that  oath  for  many  years.  Chief  Justure  Marshall,  the  gm*at 
ex])oun<h'r  of  the  ( iinstituti(m,  in  the  cast^  of  McC^ulloch  r.  Maryland,  <lei*lare<l  that 
"He  would  1h'  charged  with  insanity  who  should  contend  that  the  legislature  might 
not  sn|M'ra<ld  to  the  oath  directwl  by  the  Constitution  such  other  oath  or  oaths  as  its 
wisd(Mn  might  suggtwt,"  and  the  whole  opinion  in  tliat  case  is  addressed  in  principle 
to  the  very  doctrine  that  is  here  advocated. 

If  Congress  couM  add  t«»  the  constitutional  oath,  the  same  theory  of  construction 
must  permit  it  to  at  least  a(M  rejujruiahie  (lualifications  to  the  retpiiremeuts  for  mem- 
bers of  the  legislative  body,  at  least  to  the  extent  of  declaring dis<^ualiticati<)nswliich 
in  their  nature  nn^ht  to  bar  a  man  from  entrance  into  a  great  legislative  btnly. 

The  same  «'lanse  to  which  we  have  just  referrcMl  has  this  provision: 

"  Hut  no  religious  test  shall  ever  be  nKpiired  as  a  (|ualification  to  any  office  or  jmblic 
trust  under  the  I'nited  States." 

If  the  Constitution  had  laid  down  all  the  qualifications  which  Congress  or  any 
other  j»ower  liad  the  rijrht  to  impose,  it  was  unnei!essary  to  go  on  and  declare  that  no 
religious  test  shoul«l  Ik*  re<iuire<l.  That  great  instniment  is  inconsistent  in  its  |i2irts 
and  contradictory  of  its^-lf  if  it  Ih'  true  that  it  meant  that  no  disqualifications  should 
Iw  pnividetl  except  those  name<l.  Nor  was  it  necessary,  if  the  prtiviso  means  an 
oath  men^ly,  that  such  exception  should  be  made,  for  the  preceding  words  of  the 
paragraph  set  out  the  recjuired  oath. 

The  effort  to  make  the  negative  declaration  of  minimum  qualifications  exclusive 
of  all  others,  whatever  tlu^  necessities  of  the  House  may  lx»,  falls  to  the  ground  if  we 
admit  that  the  paragmph  n^specting  oaths  is  in  the  same  instrument  as  that  which 
delines  the  (pialiHcations  of  members  of  Congress. 

Of  text-book  authorities  the  eomniittee  referred  to  Stoiy  on  the 
Constitution,  Bur(r<*ss''s  Political  Science  tind  Constitutional  Law,  Poni- 
erov's  Constitutional  Law,  Justice  Miller's  Lectures  on  the  CoiLstitu- 
tion,  Throop  on  Public  Otiiccs,  and  Cashing  on  Law  and  Practice  of 
Letrislative  Assemblies.  Th(»  well-known  statement  of  Story  the  coin- 
mi  tt(»e  disposed  of  as  follows: 

First.  That  it  is  <lismisse<l  in  a  vorv  few  wonls.  Justice  Story  himself  diaclaima 
explicitly  in  his  work  that  he  gives  liis  own  opinion  a*»  to  what  the  Constitution 
means,  but  asserts  that  he  undert^ikes  merely  to  give  the  statements  of  others. 
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Second.  Thi.s  statement  of  Judge  Story  does  not  at  all  interfere  with  the  proposi- 
tion we  have  laid  down:  That  the  power  of  the  House  to  exclude  from  itsmeniber- 
ship  a  iK'rson  who  is,  for  instance,  disloyal,  a  criminal,  insane,  or  infeileil  with  a 
(M)nta^ioiis  disease  is  not  superadding  any  qualifications,  within  the  meaning  of  Story, 
such  as  a  property  qualification  or  an  educational  qualification. 

We  find,  however,  that  Story's  expression,  if  it  means  all  that  is  claimed  for  it  by 
the  minority,  does  not  acconf  with  the  opinion  of  other  commentators,  with  the 
courts,  or  with  the  Congressional  pret^edents. 

Of  coil  It  decisions,  the  committee  quoted  from  Barker  v.  The  Peo- 
ple (8d  Cowen,  K.  Y.);  Royall  v.  Thomas  (28  Gratton  (Va.),  180); 
('oinmoii wealth  i\  Jones  and  Cochran  v.  Jones  (Kentucky);  Mason  -v. 
The  State  (58th  Ohio  State);  Commonwealth  v.  Walker  (83  Pennsyl- 
vania State,  105);  Rogers  v.  Buffalo  (123  N.  Y.,  184):  Ohio  ex  rel. 
Attorney-General  v,  Covington  (29  Ohio  State,  102);  Darrow  v.  The 
Pecmle  (8  Colo.,  417). 

Th(^3'  also  referred  to  the  case  of  Jeremiah  Larned,  excluded  by  the 
legislature  of  Massachusetts  in  1785,  and  to  the  cases  of  Niles,  Thomas, 
and  Stark  in  the  United  States  Senate,  and  to  the  Kentucky  cases  of 
1S67,  the  Whittemore  case,  and  the  case  of  George  Q.  Cannon,  in  the 
House  of  Representatives. 

Senator  Niles  appeared  in  the  Senate  on  April  30,  1844,  a  short  time 
after  being  discharged  from  the  insane  asylum  as  improved  but  not 
conipletel}^  restored  to  health.  He  was  not  sworn  in  until  a  committee 
had  Inquired  into  the  case  and  reported  that  he  was  not  of  unsound 
mind  in  the  technical  sense  of  that  phi^ase. 

Philip  F.  Thomas  was  excluded  from  the  Senate  by  resolution  in 
18H7,  on  the  ground  that  he  had  been  disloyal  and  could  not  take  the 
tost  oath. 

Benjamin  Stark,  appointed  Senator  from  Oregon  in  1862,  was 
accused  of  disloyalty,  but  the  proof  was  not  sufficient  to  cause  a  major- 
ity of  the  Senate  to  vote  either  to  exclude  or  expel  him:  In  a  report 
on  the  preliminary  question,  however,  Senator  Lyman  Trumbull  said: 

It  i.s  a(linitte<l  that  neither  the  Senate,  Congress,  nor  a  State  can  superadd  other 
qiuiliticationH  for  a  Senator  to  those  prescribea  by  the  Constitution,  an<l  yet  either 
may  prevent  a  person  possessing  all  tnose  qualifications  and  duly  elected  from  taking 
his  seat  in  tlie  Senate. 

A  State,  for  instance,  might  arrest  him  for  felony  before  he  was 
sworn  in  and  keep  him  imprisoned  through  the  term;  Congress  might 
pass  a  law  imposing  disfimility  to  hold  any  office,  including  that  of 
Senator,  as  a  punishment  for  crime;  or  the  Senate  might  refuse  to 
admit  a  felon,  an  insane,  or  dislo^-al  person,  or  one  who  was  at  the 
moment  of  his  application  for  admission  violently  disturbing  the 
session  of  the  Senate. 

In  the  Kentucky  case,  in  1867,  the  House  refused  to  permit  the 
swearing  in  of  the  membei*s-elect,  when  their  credentials  were  pre- 
sented, and  referred  the  charges  of  disloyalty  to  the  Committee  on 
Elections.  At  other  times  after  the  objection  was  made  to  the  swear- 
ing in  of  other  members-elect  the  House  assumed  iurisdiction,  tried 
the  cases  in  advance  of  administering  the  oath,  and  where,  as  some- 
times hud  been  the  case,  it  appeared  that  the  claimant  had  not  been  dis- 
loyal, he  was  of  course  sworn  in;  in  other  cases  he  was  excluded.  On 
March  22,  1S69,  the  following  was  adopted  as  a  standing  rule  of  the 
House,  and  therefore  as  the  matured  expression  of  its  delibemte 
ment: 

Ri'solrt'd,  That  in  all  con  tested -elet^tion  cases  in  which  it  shall  l)e  cha 
jjarty  to  tlie  case,  or  a  member  of  the  House,  that  either  claiuiant  ia  luuiblB  i 
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act  a|)|irnv«Hl  July  L\  1S(>2,  ciitithHl  *'Aii  act  ti»  prescriNfl  the  oath  of  offitre,  and  for 
other  iiiiriNiHi'r'."  it  nhall  Im^  the  duty  of  the  c«>iiimitt(H*  to  aMtrrtain  whether  such 
(lisabihtv  exist,  an<i  if  such  «Usiihilitv  shall  U>  found  to  cxint  the  conimittee  nhall  »^ 
n'port  to  the  IIouHc  and  h^hall  ni>t  further  (*onsider  the  Huhjeet  M'ithout  the  further 
order  of  the  House,  an«l  no  coiu|K'iisution  will  )>e  allowi*<i  hy  the  ^ou^«t<»  any  claim- 
ant who  shall  not  have  In-en  entitlefl  at  the  time  of  the  election  and  whtiKe  fIi^io\'altv 
Hhall  not  havi*  U't'n  removed  hy  act  of  (\)n^rn»HH. 

In  the  Korty-rirst  Coiitrross  Keprosrntative  Whittenioro,  who  had 
(»srjiiM'd  <»xj)iilsi(ni  for  Mdlin^a  ciidrtshin  !iy  ivsijrninjr,  was  agiiin  elcj'ted 
Jit  :i  sjxM'ial  (»h'cti()ii,  imt  was  oxeludoa  hv  a  vote  of  the  Iioii.se  of  IW 
to  '24:  afttT  full  d<»bat('. 

(f(M)rtrt»  Q.  (  aiinon  was  i»xi-ludod  from  the  Forty-seventh  Cong-it^ss, 
to  which  ho  had  heen  eh'cted  I)ele<(ate  from  Utah,  on  the  ground  of 
l>olyt5aiiiy.     S]>eakin«if  of  this  <'as<»  the  committee  said: 

The  ciWMif  <M«iirjie  (^  Cannon,  who  wa^  excln«le<l  frwm  tlie  Fortv-«eventh  Con- 
t;n*ss  an  a  l>elepite  on  thi*  ground  that  he  wiu<  a  iM)IypimiHt,  on  principle  clearly  ais- 
tains  the  pnipositi<»n  of  exclusion  <if  a  niemlHT. 

It  is  true  that  when  excludtnl  Cannon  wiu*  merely  a  Delejiate-elect  from  the 
Territory  of  i'tah  ami  n«>t  a  |H'rst»n  electe<l  to  an  t»l!i<v  cn*atiMl  i>v  the  Cousftitution. 

Nevertliel«»ss,  we  assert  that  on  i»rinciple  that  ca«'  can  not  V)e  Aifferentiate<l  from 
the  case  at  har. 

Allen  <i.  <  aiiipU'll  was  a  candidate  for  Dele^rdte  from  the  State  of  Ttuh  against 
(ieoiL'e^^  v'annon  in  ISS<).  CampU'll  receivt^l  alnnit  10  jjer  cc»nt  of  the  votes  catit, 
and  the  irovcrnor  issued  a  ccTtificate  to  him  on  the  theory  that  Cannon  wasineligihle 
to  he  a  Peleirate  in  Coiil'H'ss.  CampU'lTs  si'at  was  c<.)nteste<l  hv  (^annon.  Thec^mi- 
mittee,  ill  January,  1SS2,  uia<le  a  very  elahorate  rejHirt.  All  hut  one  uniteil  in 
<lei'larin^'  that  Cam|))M*ll,  not  having:  ii.H"eive<l  a  majority  t»f  the  votep,  was  not  enti- 
tleil  to  a  seat,  and  the  dissenting:  meuduT  finally  a^nH.Mi  with  the  majority  that  wliat- 
ever  Cannon's  ri;:hts  nii^jht  Ik-,  Campl»ell  oU}j^ht  not  to  l»i'  ^^eated. 

A  (-oiisidcnilile  majoritv  of  the  connnittet^  further  found  that  as  C-annon  wbh  a 
[Miiy^rainist  he  wiu^  ineli^ihle  and  diM|ualitie<l  to  Ik*  Delegate  in  CongrcHB.  At  thii^ 
tinu'  the  Kdmunds  law  had  not  UtMi  pas^^ed  and  there  wan  no  Ktatutory  ground  of 
ineli^rihility. 

Some  meml»erriof  the  conunittee  undert<x>k  to  differentiate  between  the  right  of 
the  House  tn  exilude  a  memlH'r  and  its  ri^ht  to  exclude  a  Delegate,  wliile  other 
nienihers  insisted  tiiat,  while  there  was  a  shar]»  distinctii^tn  to  Ik;  drawn  l>et\vetMi  a 
iiiciiiUt  and  a  Dele^'ute.  yet  that  in  s<»  far  as  the  ujatterof  ineligihility  on  the  ground 
of  p«»ly;ramy  was  loni'erned  the  same  principle  wouhl  apply  to  lH)th. 

This,  then,  was  the  «ontliti<in  of  the  Cannon  ciist?  iKMort  the  E<lmim<ls  law  was 
]»a.-s«'«l.  Tin*  conimittee  wjl<  unanimously  <tf  the  opinion  that  Cannon  was  «luly 
elected  a  l>ele^'ate  from  the  State  o|  Ctah  and  therefore  that  he  wai*  entitle* I  to  hoM 
the  certificate  III  election;  that  he  st<Mt<1  in  the  attitmle  of  a  man  api)earing  Ix^fore 
the  har  of  the  llnii«ie  with  the  |»rn|rt'r  certiticate  of  the  governor  of  the  Territory  of 
I'tah  and  with  no  iniirmity  except  that  which  went  to  his  dLequalilic^tion,  namely, 
the  fa<-t  of  poly;:aiiiv. 

IJctoie  the  case  wa.-  taken  up  in  the  House  for  <liscussion  and  action  the  f^liiuinils 
law  was  ]>a>st(l.  Mr.  Cannon  in  his  sjH'e<h  says  that  theni  were  Home  nieinlK»rx  of 
tin*  IhMiS4'  wlio  liati  told  him  that  while  they  w'(»uld  not  have  exclu<le«l  him  under 
the  report  nf  the  cnmmittee,  they  would  then  vote  to  exclude  him  lH?caiiw  t»f  the 
pn>vi>i<»ns  ni  >(M*tion  S  of  the  Mdmunds  Ai't:  and  Mr.  Iljumey,  of  MaJjKaehu^4ett:^,  a 
memlieroi"  the  Cnnnnittee  on  Elections,  who  had  diss4'nt<Ml  from  the  majority  n»|M»rt, 
decland  that  he  felt  compelled  to  vote  in  lavor  of  the  exclusion  of  Camu»n  lHH.'iin>4e 
of  tin'  |ia>s:iL:e  of  that  law. 

N«'vertheli>s  the  fa<l  aj»pears,  :md  we  ln'iieve  it  to  1h»  the  just  infen*n«\»  fnmi  wliai 
<M'cun'ed  frtim  the  re|>ort  ot  the  committee  aii<l  the  dehate  on  the  floor  «>f  the  IIoiim>, 
that  Canii«»n  would  have  heen  exchi'led  if  the  Kdmumls  law  ha<l  never  lK.*en  luuffe^ed. 
The  vote  in  favor  of  allowimr  him  his  seat  was  70  and  against  it  123. 

The  <-()minittcc  (luoted  at  Icnv^tli  from  the  debate  in  the  Cannon 
case.     In  reo-ai'd  to  the  Mii^^lish  |)rc<'<Mh5nts  they  said: 

We  have  to  >ay  that  after  dili;;ent  search  we  iind  no  cases  where  the  Houne  of 
Commons  e\ei-  lu'ld  or  deiided  that  it  ha<l  in»t  the  right  to  exclu<le  at  the  verv 
threshold  a  memU'r  wIiom'  certificate  or  <-r«*<lentials  wen*  [K-rfect  and  nneonte}<t4Hly 
although  the  <jround  of  i>\clusion  was  not  a  want  of  legal  (|ualiti(*ation:<;  and  there 
are  H:ores  of  cases  since  17^SU  where  it  has  claimed  and  exercist^d  that  right. 
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Cases  apparently  inconsistent  were  explained  as  not  really  so. 

It  mav  l)e  said  that  the  House  of  Commons  has  uniformly  taken  the  view  that 
un<Ur  the  ri^lit  to  judge  of  the  "qualitieations"  of  its  memhers — their  legal  election 
and  return  being  conceded — it  rests  wholly  within  the  discretion  of  that  body  to 
estiiblij^h  a  new  test  or  requirement  of  qualification  for  membership,  and  that  it  may 
be  either  mental,  such  as  for  imbecility  or  insanity,  physical,  as  for  paralysis,  or  for 
grave  offenses  against  criminal  laws. 

Thus  we  see  that  the  Senate  and  the  House  have  taken  the  ground  that  they  had 
the  right  to  exclude  for  insanity,  for  disloyalty,  and  for  crime,  including  polygamy, 
and,  as  we  Ijelieve,  there  is  no  case  in  either  the  House  or  the  Senate,  where  the  facts 
were  not  disputefl,  in  which  either  the  Senate  or  House  has  denied  that  it  had  the 
right  to  exclude  a  man,  even  though  he  had  the  three  constitutional  qualifications. 
There  is  a  laige  amount  of  debate,  where  opinions  are  given  on  both  sides  of  the 
proposition,  but  as  against  that  is  the  never- varying  action  of  the  two  bodies  themselves. 

Congress  has,  moreover,  b}'  law,  imposed  statutory  dis(][ualiiications. 
Acts  of  171)0  and  ITlU  disqualified  bribe  givers  from  holding  any  office 
under  the  United  States,  and  the  context  of  many  other  statutes,  as 
well  as  of  the  Constitution  itself,  shows  that  the  position  of  Repre- 
sentative in  Congress  is  such  an  "office."  The  test-oath  act  of  July  2, 
18^)2,  was  invariably  construed  as  applying  to  Representutives,  and 
claimants  weie  excluded  under  it.  Section  8  of  the  Eklmunds  Act, 
whatever  its  meaning,  evidenced  the  legislative  will  to  disqualify  pol^^g- 
amists  for  office. 

In  the  very  nature  of  things  the  House  of  Representatives,  wherever  it  is  as  a  House 
of  Representatives,  is  in  a  place  under  the  exclusive  jurisdiction  of  the  United  States; 
therefore  when  Roberts  comes  into  the  District  of  Columbia  in  the  status  of  a  polyg- 
aniist  he  is  ineligible  un<ler  the  Edmunds  Act  to  hold  any  office  or  place  under  the 
United  States,  and  therefore  ineligible  to  hold  the  position  of  member  of  the  House 
of  Rej)re8entatives. 

The  committee  summed  up  the  argument  on  the  second  main  ground 
of  disqualification  as  follows: 

We  assert  Ix^fore  the  House,  the  coimtry,  and  history  that  it  is  absolutely  and 
impregnabiy  sound,  not  to  be  effectively  attacked,  consonant  with  everv  legislative 
precedent,  in  harmony  with  the  law  and  with  the  text-l)ooks  on  the  subject: 

That  Brigham  H.  Rol^erts's  jKirsistent,  notorious,  and  defiant  violation  of  one  of 
the  most  solenm  acts  ever  passeil  by  Congress,  by  the  very  bcxly  which  he  seeks  now 
to  enter  on  tlie  theory  that  he  is  alK:>ve  the  law,  an<l  his  defiant  violation  of  the  laws 
of  his  own  State,  necessarily  render  him  ineligible,  disqualified,  unfit,  and  unworthy 
to  l)e  a  meml)er  of  the  House  of  Representatives.  And  this  proposition  is  asserted 
not  so  much  for  reasons  personal  to  the  meml)er8hip  of  the  House,  as  Ijecause  it  goes 
to  the  very  int<»grity  of  the  House  and  the  Republic  as  such. 

On  the  third  main  contention,  the  committee  said: 

Wo  (v>ino  no\\  to  the  third  main  projwsition,  tliat  his  election  involves  a  breach 
of  tlic  compact  and  understanding  by  which  Utah  wa«  admitte<i  to  the  Union. 

Utah  was  admitted  to  the  Union  with  the  distinct  understanding  u|>on  l)oth  sides 
that  polygamous  practices  were  under  the  ban  of  the  church,  prohibite<l  and  practi- 
cally eradicated,  both  as  a  practice  anil  a  Ijelief,  and  that  they  would  not  l)e 
renewed. 

The  effort  is  made  to  alarm  people  upon  this  projwsition  that  some  similar  objec- 
tion might  be  made  to  rei)resentation  from  States  in  which  the  claim  might  be  made 
that  the  right  to  vote  was  denied  to  some  citizens.  It  is  a  sufficient  answer  to  this 
to  say  that  if  such  ground  of  complaint  exists  the  Constitution  specifically  tells  us 
what  our  remedy  is;  and  declares  precisely,  in  the  fourteenth  amendment,  what  we 
may  <io  in  any  event  when  the  right  of  suffrage  is  improperly  denied.  There  is  no 
possible  escai>e  from  that  ])Osition,  even  assuming  that  there  was  anything  in  the 
I>ogie  man. 

But  as  to  Utah,  she  was  admitte<l  on  the  express  statement  that  the  practice  of 
polygamous  living  was  interdicted  by  the  churdi,  was  practically  abandone<l  by  the 
jx'ople,  and  eradicated  as  a  l)elief.  Of  course  that  sporadic  instances  of  the  viola- 
tion of  the  law  against  cohabitation  might  occur  no  one  doubted. 
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Tho  coinniittoo  ^ivo  an  ju'c'ount  of  the  publir  i*cnun<*iatioii  of  polyg- 
amy l)v  the  Monnon  C'huivh  and  of  the  arguments  U!*ed  at  the  time 
rtah  was  admitted  as  a  State,  and  ailded: 

Ami  H»  tln'  i'iiuMin>r  act  whh  ^wiMe*!.  Every  incrwluloiiB  member  who  cast  doubt 
\i|Mni  the  sincerity  of  iM»!yp4inist><  in  Utah  was  whiptliHi  down  the  wind.  Every 
U^islatnr  who  (lnuht<Hi  if  the  funeral  <»f  )N)ly^iiiy  had  really  taken  place  wafl 
!anj;h<Hl  to  worn.  l*«)!yjraniy  wa*<  dead!  That  wan  tfte  battle  cry,  and  on  it  the  bat- 
tle was  fought  and  won. 

What  would  have  lHM*oiiie  of  the  hill  if  Mr.  Kawlinn  ha<l  (UM*larefl  that  thi  State 
of  I'tali,  jiiHt  aUmt  to  U*  Uirn,  would  ri»«»rve  the  rijrht  to  send  a  i>«>lyganiiflt  to  Con- 
jrn'Sh?  His  hill  would  have  l>een  hurie<l  l>eneath  an  avalanehe  of  voteH  l>eyond  the 
IwMH'of  ref<urrirtion. 

The  lan^Uii^e  of  the  enabling  act  is,  ")»rovide<l  that  jtolvKamous  or  jdnral  niar- 
riii^rer*  are  forever  pn)hil)ite<l."     *     *     * 

It  is  not  to  he  iisHunied  fn>ni  the  fact  that  a  rare  or  Hporadie  ease  <»f  poly^moiis 
inarria^'c  occnrri'^l  in  Ttah,  or  sj>onidi<'  instances  of  unlawful  i^ohahitation  had  eome 
to  li^ht,  that  that  w(»uld  Ik*  a  violation  of  the  a^n>enient;  hut  we  take  it  that  it  is  in 
the  last  dej;rec  a  violatii^n  of  the  ajrreenient  or  undrrstanding  when  that  State  wnds 
to  (^mjircss  a  man  wh<»  is  himself  en^p'd  in  the  |>erfli8tent  pracrtice  of  the  very 
tiling  the  ahandonment.of  which  was  the  comlititm  pre<.'e<lent  to  itn  admisnion;  and 
that  man  the  most  consim-uous  <1eHer  of  the  law  and  violator  of  the  covenant  of 
stattOiood  to  1k>  found  in  I'tah. 

On  the  proposition  to  exi)el  instead  of  exchide  the  committee  held 
"Mhat  neither  House  ought  to  exiK^l  for  any  cause  unrelated  to  the 
trust  or  (hity  of  a  memlier."  Story,  sections  837,  838;  Rawle,  48; 
JVsclml  on  tin'  Constitution,  87,  anrf  the  case  of  Hiss  ?;<j.  Bartlectt  (3 
(iniy.  WS)  were  n»ferred  to  as  sustainin^jf  this  contention.  The  Senate 
<'as(\s  of  NIarshall,  Smith,  and  Koach,  and  the  House  cases  of  Herl>ert, 
Matt(»s<)n.  Brooks  and  Ames,  (Gannon,  Schumacher,  and  King,  descrribed 
((»xcept  the  HerlxMt  case)  above,  were  more  elalwrately  analyzed,  and 
the  conuuittee  concluded: 

If  the  House  tak<'s  the  action  which  the  minority  of  the  committee  insista  it  on^ht 
t»)  take,  it  will,  f«»r  the  first  tini<>  in  its  history,  ]>art  with  a  most  l>enefic*ent  j>ower 
which  it  has  often  exercised — a  power  that  ou>rht  rarely  to  l>e  exerciseil,  but  which 
the  House  has  never  <leclare<l  it  did  not  iK>ssess. 

Minclful  (»f  the  ^'ravity  of  the  (|uesti<»n  and  realizinjr  the  resiwnHibility  itnpoeecl 
upon  us,  we  reconi.iu-nd  the  adoption  of  the  following  n»solution: 

HiMiJntI,  That  undtT  the  facts  and  circiunstances  of  this  case  Bri)?ham  H.  Rolwrt*", 
KepreM'iitative-eleet  fn nil  the  State  of  I'tah,  ou^ht  not  to  have  or  hold  a  j«eat  in  the 
Hons4M)f  Kepresentatives,  and  that  the  seat  to  which  he  was  elected  is  hereby  declared 
vacant. 

Th<^  minority  iield  that  tiic  House  had  a  right  to  expel  the  chiiiiiant 
aftcM'  admission,  but  not  to  exctlude  him  before  admis>ion: 

Finclinir  thai  Mr.  Roberts  has  Iwen  and  is  now  a  ]>olytramist,  unlawfully  eohabitin^r 
with  plural  wive>,  if  the  House  of  Representatives  is  for  that  reanou  of  the  opinion 
that  he  <»n«:lit  not  to  he  a  men iber  thereof,  what  t'ourse  should  it  ri^rhtfullv  jnirHiie 
un<ler  the  ('(»nslitntinn.  the  Mipn*nie  law  of  the  land — exdmle  him  or  ex^K'l  fiiiii?  If 
he  is  to  be  exclnde<l,  it  must  be  iH'cause  he  is  for  such  n*ason  legally  nieli^ble  or 
<lis<|nalifie<l.  The  purpos*-  is  to  consider  the  (piestion  <»f  c<mstitutional  ritfht,  not  of 
arbitrary  power,  as  it  is  concede*!  that  the  House  has  that  |K>wer  to  exclude,  with  or 
with(»nt  reason,  riiiht  or  wron«:.  Theexenise  of  such  a  power,  without  (Nmntitutional 
warrant,  would  simply  be  brute  force,  a  tyrannous  exercise  of  power,  unreviewable 
by  any  tribunal.     *     *     * 

Is  it  seriously  conten<le<l  that  this  House  can  of  its  own  motion,  by  its  own  inde- 
iKMHhnt  action,  ci-eate  Inr  the  purposts  of  this  casc^  a  lejral  (|ualitication  or  diHtuialifi- 
cation?  This  House  alo!ie  can  not  make  or  unmake  the  law  of  the  land.  Kofort* 
any  one  of  its  acts  can  bec<»me  law  it  nmst  1k'  concurred  in  by  the  Senate  and 
approve<l  by  tln'  Rresi<lent,  or  juissed  by  two-thirtls  of  ea<'h  Ihiuseover  his  veto.  It 
is  (piite  clear  that  the  House,  by  its  imlependent  action,  can  not,  if  it  would,  make 
for  this  case  any  di.squaiifyiu^r  re^:ulatiou  that  would  have  the  force  of  law. 
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On  the  general  question  of  adding  to  the  constitutional  qualifications, 
the  minority  said: 

It  Ls  a  very  grave  question  as  to  whether  Congress  can,  by  a  law  duly  enacted,  add 
to  the  qualifications  negatively  statfd  in  the  (S)n8titution.  There  is  no  decision  of 
the  United  States  Supreme  Court  directly  or  indirectly  construing  this  provision. 
There  is  no  decision  of  any  State  court  directly  in  point. 

The  various  cases  referred  to  by  the  majority  were  analyzed  to  show 
that  they  did  not  apply  to  the  principle  of  this  case  or  did  not  estab- 
lish the  contention  of  the  majority.  The  text-books  cited  by  the 
majority  gave  no  authority  for  their  opinions,  and  Story,  Cooley,  Gush- 
ing, in  a  later  statement  (2d  ed.,  p.  27,  sec.  65),  Tucker,  Foster,  Pas- 
chal, McCrary,  and  Paine  all  agree  that  the  constitutional  requirements 
are  exclusive. 

On  the  Whittemore  case  (Forty-first  Congress)  the  committee  said: 

We  liave  examine*!  that  case  with  care,  and  we  feel  bound  to  say  that  we  do  not 
think  it  entitled  to  any  weight  as  a  precedent.  The  argument  upon  which  it  was 
hiu^tid  .shows  the  action  of  the  House  to  have  been  unwarranted  and  ill  advisiHl  in 
excluding  Whittemore.  The  only  speeches  made  in  support  of  the  proposition  were 
!)y  Mr.  Jjogan.  He  does  not  in  any  way  refer  to  the  one  great  legal  question  involve*!, 
as  to  whether  Congress,  to  say  nothing  of  the  House,  acting  alone,  nad  the  power  to 
add  to  the  qualifications  spei'ified  in  the  Ck)n8titution,  and  that  question  was  not 
raised  during  the  delate,  although  at  that  time  (1870)  several  State  courts,  one  at 
k'ast,  had  discussed  it,  People  i'«.  Barker  having  been  decided  in  1824. 

The  House  ha<l,  apparently,  never  heard  that  there  was  such  a  question.  The 
only  provision  of  the  Constitution  that  could  possibly  justify  the  action  of  the  House, 
that  constituting  the  House  the  judge  of  the  "elections,  returns  and  qualificiitions  of 
its  own  members,"  was  not  referred  to  directly  or  indirectly,  and  if  the  debate  is  the 
criterion ,  the  House  acted  without  any  reference  to  it  whatever.  The  clause  stating 
the  qualilication  was  incidentally  referred  to  once.  Indeed,  they  apparently  acted 
u])on  an  entirely  different  provision,  that  does  not  relate  to  exclusion  or  determining 
eligibility  or  qualifications,  and  Mr.  Logan  distinctly  based  his  case  ui>on  it  when  he 
says: 

"I  base  my  opinion,  first,  upon  the  Constitution  of  the  United  States,  which  author- 
izes Congress  to  prescribe  rules  and  regulations  for  the  government  of  their  members, 
and  i)rovi(les  that  by  a  two-thirds  vote  either  House  may  exi)el  anyone  of  ita  mem- 
Ix'rs  without  prescribing  the  offenses  for  which  either  House  may  exi)el." 

He  then  proceeded  to  make  this  gratuitous  and  unwarranted  assumption: 

"This  Iwmgthe  theory  with  which  I  start  out,  I  then  assume  that  where  the  House 
of  Representatives  has  power  to  expel  for  an  offense  against  its  rules,  or  a  violation 
of  any  law  of  the  land,  it  has  the  same  power  to  exclude  a  person  from  its  body.** 

Without  giving  any  attention  to  the  legal  distinctions  involved,  or  even  referring 
to  the  constitutional  right  of  passing  upon  qualifications,  or  adverting  to  the  fact  that 
exclusion  is  the  act  of  a  majority  and  expulsion  of  two-thirds,  he  begs  the  whole 
question  an<l  it'-^sumes  their  identity.  He  quotes  a  statute  which  makes  a  disqualifi- 
cation to  hold  office  absolutely  dependent  upon  a  conviction,  and  then  assumes  it 
disiinalifuMl  Whittemore,  although  there  had  been  no  conviction.  He  admits  there 
was  no  Congressional  prece^lent  for  the  action  which  he  proposed.  He  cites  the 
Wilkes  case  in  the  P^nglish  Parliament  as  a  precedent,  when,  as  he  states  it,  that 
ca.se  was  directly  in  point  against  him. 

Wilkes,  he  says,  was  elected  four  successive  times  to  the  same  Parliament,  three 
times  without  opposition  and  the  fourth  time  against  an  opposing  candidate.  Three 
times  he  was  expelled.  The  fourth  time  his  opponent  was  seated.  Neither  time, 
according  to  his  statement,  was  Wilkes  excludea. 

Just  how  that  case  could  be  an  authority  for  excluding  as  against  expelling  Whitte- 
more we  c&n  not  see.  These  considerations  (and  many  more  could  be  suggested),  in 
view  of  the  fact  that  the  House,  under  Mr.  Logan*s  lead,  absolutely  refuse<l  to  allow 
any  conmiittee  to  examine,  for  the  information  of  the  House,  the  legal  questions 
involved,  or  to  have  the  ca»se  referred  to  any  committee — though  such  a  course  was 
desire<i  by  such  men  as  Poland,  of  Vermont,  Famsworth,  of  Illinois,  and  Schenck 
and  Garfield,  of  Ohio — and  would  not  allow  Schenck  and  Garfield  to  be  heard  on  the 
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law  for  ov(M)  ton  ininiitt'H  each,  deprive  this  (rane,  in  our  opinion,  of  all  weifrht  as  a 

jinM'«ileiit.' 

The  minority  did  not  jicrroe  with  tho  roiisoning  of  the  uwiiority  on 
tho  ^iMKMiil  priiiri])le  oxprossed.  If  the  Coiij^ress  or  the  HoiLse  can 
add  to  tliiMjuiilitiejitionsof  Ke])rosentatives  named  in  the  Constitution, 
they  cjin  :idd  to  them  to  any  (»xtent.  The  power  is  unlimited  or  it  does 
not  exist,  and  if  it  is  unlimited  it  leads  to  absurd  conclusions.  More- 
over, the  d(»hates  in  tli(»  C'<mstitutional  Convention  and  the  papers  in 
th(»  Federalist  clearly  show  that  the  only  contemporaneous  opinion  was 
that  the  constitutional  <iualitications  were  exclusive.  The  chan^  in 
phraseology  from  the  tii-st  to  the  second  draft  was  made  by  a  coiuuiittee 
authorized  to  revise  the  style  and  arningement  of  the  articles  referi^ed 
to  it.  but  not  to  alter  their  sense.  To  supi>ose  that  they  did  so  would 
}h»  to  impeai*h  either  the  diameter  or  the  intelligence  of  some  of  the 
most  illustrious  men  in  our  history. 

Th(»  minoritv  (juob'd  from  the  text-books  above  mentioned  and  fix>m 
Thomas  rs,  Owens  (4  Md.,  2-28),  Tajre  rs,  Hardin  (S  Ik»n.  Mon.,  661), 
and  Black  rs.  Trover  (71*  Va.,  125)  in  support  of  their  contention  that 
"'ccM'tainly  the  ^^n'at  weijrht  of  authority  is  against  the  right  to  add, 
even  by  law,  to  the  (lualitications  mentioned  in  the  Constitution.-* 

The  dis(|ualitication  of  the  F^hmmds  Act,  the  minoritv  held,  could 
not  in  any  case  apply  to  Mr.  i{()lM>rts.  Its  only  disquafiti<.*ation  was 
against  holding  any  **olli((»  under  the  Tnited  Sttites/' and  the  entiix> 
context  of  the  Constitution,  as  well  as  the  rulings  of  the  courts  and  of 
the  two  Uoust^s.  shows  that  tlu»  position  of  Kepresentative  in  Congress 
is  not  sueh  an  "oflice"*  within  the  uu*aning  of  the  Constitution. 
Moreover,  tlie  dis(|ualitication  applied  oidy  to  acts  committed  ""in  a 
Territory  or  other  ])lace  over  which  the  United  States  have  exclusive 
jurisdiction."  Mr.  i{ob(»rts's  former  polygamy  was  committed  in  the 
Territory  of  Ctah,  but  to  make  him  now  ineligible  for  past  crime 
would  Ik'  inip<>ssiblc,  and  his  pn\sent  polygimiv  c(mld  not  possibly  l>e 
coinniittcd  within  a  Territorv  which  had  ceased  to  exist.*  Che  condi- 
tion  of  tin' cnjii)ling  act  was  met  i)v  Ctuh  in  the  act  of  lx»coniing  a 
State,  and  the  condition,  bein^^  tinallv  fultilled,  ceased  to  exist. 

It  siu'in>   to  lis  lu'Viitjil  «jin'sti<ni  that  this  act  (the  F^hniHKlH  Act)  doen  not  now 

apply  t<»  Mr.  llohcrts.     Tht'ii  \\ivvv  is  no  law  having  any  application  to  tliis  iau«!io,  by 

whiih  thi'  aitcnijit   is  nia<i«'  t<»  a<i<i  anytliinjr  to  the  constitutional  qiialitication^. 

This  IIoMsc,  l»y  its  inflcjKiKh'nt  a<'tion,   can  imt  make  law  for  any  pnriKve.     The 

a'liliii^'  l)y  this  Hmisc,  acting'  alone,  nf  a  «|naH(icatinn  not  ef^tahliMhi^l  by  law  woiilil 

nnt  only  Ih' a  violation  c»i'  ]M»th  tin-  Constitution  and  the  law,  hut  it  would  establish 

a   most    <lani:crons  pn'c^Mlcnt,  whi<'h  couM  hardly    fail   to   "return  to   plague  the 

inventor."     You  mi^lil  feel  that    the  ^Tave  moral    and  social  a.«iXH'b?  of  this   rai*e 

allowed  you  to  - 

Wrest  DiHT  the  hiw  tu  your  mUhority 
T<»  <lu  II  ;;r<'at  ri^rhf .  *\<^'i\  lilthr  wrong. 

r»ut  what  warrant  have  you.  wlu'u  the  harriers  of  the  (Nmstitution  are  once  bmkon 
down,  that  tln*re  may  not  come  after  us  a  I h»use  with  other  standanln  of  morality 
an<l  projwieiy.  which  will  t-reate  other  (lualiticatitnis  with  no  ri^rhtful  foundations, 
that.  i!i  the  h(*al   and  unreason  of  partisan  contest — bince  there  will  Ik*  no  definite 


'  'i'his  case,  it  will  1h'  nr>ticed,  is  not  amon;;  those  iriven  in  thin  "Di^ent"  iii<*f>nueo- 
tion  with  the  Forty-tir>t  ('on«rn'Ss.  It  has  K'en  omittiMl  from  all  collcH'tioiis  of 
contested  election  cases,  never  haviui:  p)ne  to  a  connnittee  or  l>e<*u  reporttnl  oii,  and 
thus  iH'ver  havinji  In-come  a  c«)ntested  ehM-tion  case  in  the  UHUal  souiae  of  the  wunls. 

-The  majority  had  met  this  objection  by  saying  that  it  is  status,  not  act,  that  con- 
stitutes the  <lisc|ualilication,  an<l  status  a«lheresto  the  i)erson  at  all  times  and  jilaees. 
M<»n'over.  whatever  may  be  the  case  with  I  tab.  the  House  of  Reprt^si*ntati\^  is  cer- 
tainly in  a  place  "over  which  the  Tnited  fcJtates  liave  exclusive  jurisciiction." 
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etandartl  by  which  to  determine  the  existence  of  qoalifications — will  add  anything  that 
may  be  necessary  to  accomplish  the  desired  result?  Exigency  will  determine  the 
sutficiency.  It  would  no  longer  be  a  government  of  laws,  but  of  men.  To  thus 
depart  from  the  Constitution  and  substitute  force  for  law  is  to  embark  upon  a  track- 
less sea,  without  chart  or  compass,  with  almost  a  certainty  of  direful  shipwreck. 

It  is  contende<l  that  if  all  other  reasons  assigned  for  exclusion  are  found  to  be 
insufhcient,  as  we  believe  they  are,  still  Mr.  Roberts  should  be  excluded,  upon  the 
allied  ground  that,  bv  virtue  of  the  enabling  act,  a  compact  now  exists  between  the 
United  States  and  Utan  which  has  been  violated  by  the  election  of  Roberts  to  Con- 
gress, and  that  the  State  can  be  in  this  manner  punished  for  such  breach  of  the  com- 
pact. Conimct  is  synonymous  with  contract.  The  idea  of  a  compact  or  contract  is 
not  pre<licaDle  upon  the  relations  that  exist  between  the  State  ana  the  General  Gov- 
ernment. They  do  not  stand  in  the  position  of  contracting  parties.  The  condition 
upon  which  Utah  was  to  become  a  State  was  fully  performed  when  she  l)ecame  a 
State.  The  enabling  act  authorize<i  the  President  to  determine  when  the  condition 
was  iHjrformed.  He  discharged  that  duty,  found  that  the  condition  was  complied 
with;  and  that  condition  no  longer  exists. 

What  did  Congress  require  by  the  enabling  act?  Simply  that  "said  convention 
shall  provide  bv  onlinance  irrevocable,*'  etc.,  and  the  convention  did  in  terms  what 
it  was  required  to  do.  It  was  a  condition  upon  the  performance  of  which  by  the 
' '  convention' '  the  admission  of  Utah  dei>ended.  Its  purpose  ac^comnlished,  its  office 
is  gone,  and  as  a  condition  it  i*eases  to  exist.  No  power  was  reservea  in  the  enabling 
act,  nor  can  any  be  found  in  the  Ck)nstitution  of  the  United  States,  authorizing  Con- 
gress, not  to  say  the  House  of  Representatives  alone,  to  discipline  the  people  or  the 
State  of  Utah  because  the  crime  of  polygamy  or  unlawful  cohabitation  has  not  been 
exterrninate<i  in  Utah.  Where  is  the  warrant  to  be  found  for  the  exercise  of  this 
<iisciplinary,  supervisory  power?  This  theory  is  apparently  evolved  for  the  ])urposes 
of  this  case,  is  entirely  without  prece<lent,  and  has  not  even  the  conjecture  or  dream 
of  any  writer  or  commentator  on  the  Constitution  to  stand  upon. 

The  right  to  expel  a  member,  on  the  other  hand,  is  absolute,  and 
limited  only  by  the  condition  that  it  can  be  exercised  onl^  by  a  two- 
thirds  majority.  The  right  is  inherent,  in  the  nature  of  thmgs,  as  well 
as  expressly  conferred.  The  minority  quoted  authorities  on  this  point, 
and  concluded: 

It  is  proper  to  observe  that  the  determinations  of  the  court  and  the  opinions  of 
eminent  legal  authors,  unexcelleil  in  reputation  and  learning,  are  entitled  upon 
these  propositions  to  ijreat  weight,  as  they  are  in  every  instance  the  result  of  careful, 
dispassionate,  and  disinterested  research  and  sound  reasoning,  unaffected  by  consid- 
erations that  must  necessarily  have  been  involved  in  legislative  precedents.  The 
two-thirds  limitation  upon  the  right  to  expel  not  only  demonstrates  the  wisdom  of 
the  fathers,  but  illustrates  the  broad  distinction  between  exclusion  and  expulsion. 

A  small  partisan  majority  might  render  the  desire  to  arbitrarily  exclude,  by  a 
majority  vote,  in  order  to  more  securely  intrench  itself  in  power,  irresistible.  Ilence 
its  exercise  is  controlled  by  legal  rules.  In  t^ase  of  expulsion,  when  the  requisite 
two-thirds  can  be  had,  the  motive  for  the  exercise  of  arbitrary  power  no  longer 
exist.^,  as  a  two-thirds  partisan  majority  is  sufficient  for  every  purpose.  Hence  expul- 
sion has  lx?en  wisely  left  in  the  discretion  of  the  House,  and  the  safety  of  the  mem- 
bers doos  not  need  the  protection  of  legal  rules. 

It  seems  to  us  settled,  upon  reason  and  authority,  that  the  power  of  the  House  to 
expel  is  unlimited,  and  that  the  le^l  propositions  involved  may  l)e  thus  fairly  sum- 
niarize<l:  The  i)ower  of  exclusion  is  a  matter  of  law,  to  be  exen^ised  by  a  majority 
vote,  in  accordance  with  legal  principles,  and  exists  only  where  a  member-eleci 
lacks  some  of  the  qualifications  required  by  the  Constitution.  The  power  of  expul- 
sion is  made  by  the  Constitution  purely  a  matter  of  discretion,  to  be  exercised  by  a 
two-thirds  vote,  fairly,  intelligently,  cx)nscientiously,  with  a  due  regard  to  propriety 
and  the  honor  and  integrity  of  the  House  and  the  rights  of  the  individual  member. 
For  the  abuse  of  this  discretion  we  are  responsible  only  to  our  constituents,  our  con- 
sciences, and  our  God. 

We  believe  that  Mr.  Roberts  has  the  legal,  constitutional,  right  to  be  sworn  in  as 
a  meml)er,  but  the  facts  are  such  that  we  further  believe  the  House,  in  the  exercise 
of  its  dis<.!retion,  is  not  only  justifie<l,  but  required  by  every  proper  consideration 
involved,  to  expel  him  promptly  after  he  becomes  a  member. 

We  recommend  the  following  as  a  substitute  for  the  resolution  propoaecL 
committee: 
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Rt  attired,  Tliat  Rriprham  II.  R<»)>ertH,  Imviiiji;  >H»en  dulv  elected  a  Repreeentative  in 
the  Kifty-nixtli  (\uijrrew*  fnmi  tho  State  of  Ttah,  with  tfie  c|ualifi(Ution8  requisite  for 
adinifiHion  to  the  lloune  a>4  Hueh,  in  entitle<l,  an  a  conNtitutional  ri^ht,  to  take  the  oath 
of  office  prescTilKMl  for  iiiemU'rH-ehH't,  hit*  Htatiihi  as  a  {x^ly^miet,  unlawfully  coliabit- 
iii^  with  phiral  wiveH,  affonlin>;  constitutional  ground  for  expulmon,  but  not  for 
exclusion  from  the  House. 

And  if  the  lIou^^'  shall  h(»l<l  with  us  and  swear  in  Mr.  Roberts  a^)  a  member,  we 
shall,  as  soon  as  riH'ogiiition  can  ))e  had,  offer  a  resolution  to  expel  him  as  a  polyga- 
inist,  unlawfully  cohabiting  with  plural  wives. 

[  Koi)ort  S5,  first  session  Fifty-sixth  Congress.] 

(2)  Evans  vh.  Turner. 

lirihrnj.      RtjhH'ffnr  ripufosfa'^  mho  rttiihied  th<'.  SiXit, 

lloport  by  Mr.  Linnoy. 
The  ro|X)rt  is  as  foHows: 

The  Coininittee  on  KltH'tions  No.  1  sulnnit  the  following  report  in  the  oontefiited- 
ele<'tioii  <-jise  of  lion.  Walter  Kvans  rx.  lion.  ( )scar  Turner,  from  the  Fifth  CV>njrree- 
sional  <listrict  of  the  State  <»f  Kentucky. 

The  ^rnmnds  of  contest,  ius  alle^nl  by  the  contestant  as  against  the  contestee,  are 
fnuid  an<l  briU'rv  allege*!  to  have  l)een  coniuiitti»d  in  the  election  in  said  district  at 
the  last  t'lection  /or  (.'ongress  in  that  district  by  the  contestee  and  hie  j>olitical  8up- 
]H)rters.  The  sixM-itications  of  fraud  and  brilnTy  artMienieii  by  the  contectee  in  his 
answer  to  the  noti<"e  of  the  contestant.  The  official  returns  show  a  pluralitv  for  the 
cont^'stc*'  (jf  5()S  voti's.  There  were  340  pagt*  of  t<»stimony  in  the  record.  Tfhe  com- 
mittee have  exaniine<l  the  evidence  and  heanl  argimient^  of  counsel,  and  we  make 
the  f(»llowing  report  and  reconunend  the  adoption  of  the  awompanjring  resolutions. 

The  evi<lencc  offerc<l  hy  the  contt^tant  tends  to  prove  the  allegations  of  fraud  and 
brilKTv,  and  nuich  of  it<Usi'loses  the  resort  tx)  inetluMls  that  were  disreputable.  Among 
other  tilings  it  is  in  evidence  that  on  tlie  morning  of  theek»ction  acircularwas  issued 
and  generally  distrilnittMl  in  the  citv  of  lioui.^ville  among  the  ]x>litical  workers  of  the 
contestant,  j>rint<'(l  un  the  j^aiHir  of  the  Congressional  cami>aign  connnittee,  on  that 
tlate,  and  containing  a  proposition  to  place  $1(H)  in  each  precinct,  and  riKjuesting:  caj>- 
tains  «)f  each  ward,  if  they  do  n<»t  get  the  money  bv  (>.30  on  the  morning  of  election, 
to  c«)inc  to  hca<l<iiiarters.  This  circular  was  issue«l  by  enemies  of  contestant.  This 
is  a  novel  incth<»d  in  the  history  of  political  struggles  in  the  UnitiMl  Statc»8,  and  in  the 
opinion  of  the  c<»mniittcc  diMnands  the  unfjualilied  condenmation  of  the  (rommittee. 
This,  with  the  eviclenc<^  tending  (<»  prove  fraud  an<l  ])ril)ery  in  other  resj>ect8,  in  our 
opinion,  tends  strontrly  to  establish  the  contention  of  contestant,  but  does  not  show 
that  contestee  was  a  party  to  such  fraud. 

There  is  no  evidence  ten<ling  to  show  that  the  contestee  had  anything  to  <lo  with 
this  lake  cin-nlar,  and  there  is  much  evi«le!ice  offere<l  by  the  contestee  tending  to 
show  that  the  propositions  of  ]>riberv  came  from  persons  who  had  organize<i  for  the 
pur|)ose  of  o])tainin^  money  from  some  one — anyone  from  whom  thev  could  obtain  it. 
l'p(»na  careful  consideration  the  committee  is  unable  todetennine  tbeexact  nuuil^er 
of  votes  tainted  and  \itiated  hy  fraud  and  bribery.  As  the  pr(X>f  fails  to  disclose 
that  enougli  votes  were  thus  vitiati'd  to  overcome  the  contestee*8  plurality  of  568 
votes  :l<  shown  hy  the  returns,  the  committee  reconunend  t lie  adoption  of  the  follow- 
ing ri'solutions: 

A'/.s7,//r</,  That  Walter  Evans  was  not  elected  a  meuilKT  of  the  Fifty-sixth  Conjfrea? 
of  the  Tnited  States  from  the  Kifth  Congressional  district  of  Kentucky,  and  is  not 
entitlecl  to  a  seat  therein. 

Rr.<i)lird,  That  Oscar  Turner  was  electeil  a  mendxM' of  the  Fifty-sixth  Congress*  from 
tlie  Fifth  Congressional  district  of  the  State  of  Kentucky,  and  is  entitled  to  a  seat  in 
the  Fifty-sixth  Congress. 

The  re.s(diiti()ns  wcro  piissed  by  the    House  on  Fol)ruary  5,  1900 
without  (iebate  or  division. 

[Report  1*.^^,  first  session  Fil'ty-sixtb  Con»^ress.J 
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(3)   AldRICH  VS,   R0BBIN8. 

J^f'a nd.  Majority  7'eportfor  contestant;  minonty  report f 07*  cmitestee, 
Conie.^tant  Heated, 

Majority  report  by  Mr.  Mann;  minority  report  by  Mr.  Bartlett. 

The  issues  in  this  ease  were  similar  to  those  in  the  previous  cases 
from  the  same  district  (the  Fourth  Alabama)  and  it  will  therefore  not 
1)(5  necessary  to  go  into  details  as  to  particular  precincts.  According 
to  the  returns,  contestee  had  a  majonty  of  1,230.  In  the  five  '"white 
counties"  contestant  had  a  majority  in  four  and  contestee  a  small 
majority  in  the  fifth,  but  in  Dallas  Oounty,  the  "black  county,"  con- 
testee was  returned  as  receiving  2,438  and  contestant  392  votes.  The 
conmiittee  referred  te  the  recent  history  of  the  district,  since  the  last 
apportionment,  as  follows: 

In  accordance  with  the  official  returns,  a  certificate  of  election  was  issued  to  Mr. 
Ro])binH,  hy  virtue  of  which  he  now  occupies  a  seat  in  the  House. 

The  content  instituted  by  Mr.  Aldrich  rests  solely  upon  the  claim  of  alleged  frauds 
and  crrorH  in  Dallas  County.  No  objection  is  made  by  either  Mr.  Aldrich  or  Mr. 
K()b])inH  as  to  the  returns  from  any  of  the  other  counties  in  the  district. 

The  rLH^ords  of  Congress  show  that  this  is  th^  third  contest  instituted  by  the  con- 
testant for  a  seat  in  the  House  of  Representatives  from  the  same  Congressional 
district.  The  public  records  of  Congress  show  that  each  of  these  three  contests  insti- 
tute<l  by  Mr.  Aldrich  has  turned  mainly  upon  the  alleged  commission  of  election 
frauds  in  the  county  of  Dallas. 

At  the  Congressional  election  of  1894  Mr.  Aldrich  and  Mr.  Robbins  were  the 
respective  rival  candidates  for  Congress,  and  the  official  returns  from  Dallas  County 
gave  to  Mr.  Robbins  5,462  votes  and  to  Mr.  Aldrich  72  votes. 

The  Committee  on  elections  of  the  Fifty-fourth  Congress,  to  which  the  contest  of 
Aldrich  ?v«.  Robbins  was  submmitted,  made  a  report  to  the  House  showing  that  such 
grosH  frauds  had  beer,  committed  in  Dallas  County  that  a  pluralitv  of  the  committee 
recommended  that  Mr.  Robbins's  vote  in  Dallas  County  oe  cut  down  from  5,462  to 
568,  though  two  Republican  members  of  the  committee  thought  that  Robbins  should 
l)e  allow^  1 ,274  votes.  On  the  strength  of  the  report  of  the  committee  Mr.  Robbins 
wax  declared  not  elected,  and  the  seat  was  awardcnl  by  the  House  to  Mr.  Aldrich. 

At  the  Congressional  elec^tion  of  1896  Mr.  Aldrich  and  Mr.  Thomas  S.  Plowman 
were  the  rival  candidates. 

The  otlicial  returns  of  Dallas  County  gave  to  Mr.  Plowman  4,289  votes  and  to  Mr. 
Aldrich  1,200  votes. 

The  Coiiniiittee  on  Elections  No.  1  of  the  Fifty-fifth  Congress,  on  the  contest  insti- 
tuted by  Mr.  Aldric^h,  reported  to  the  House  that  such  gross  frauds  were  shown  to 
have  l)een  coinniitte<l  in  Dallas  County  at  the  election  that  it  found  Plowman's 
official  returns  of  4,289  votes  should  l^  cut  down  to  809  votes;  and  on  the  strength 
of  that  re|>ort  Mr.  Plowman  was  declared  not  elected  and  Mr.  Aldrich  was  awarded 
a  Heat  in  the  House. 

It  will  be  noticed  that  of  the  6  counties  in  the  district,  each  of  them  except  Dallas 
County,  acconling  to  the  census  of  1890,  contained  more  white  voters  than  colored 
voterH. 

Of  these  5  white  counties  Aldrich  carried  all  but  one  with  fair  majorities  at  the 
eleetion  of  1898,  and  in  the  one  white  countv  carrieil  by  Robbins  his  majority  was 
lesH  than  200. 

Mr.  R<)]>l)in8,  who  was  the  Democratic  candidate,  relies  for  his  majority  on  Dallas 
County,  which  in  1890  ha<l  '^,14()  white  voting  population  as  against  8,581  colored. 
That  Air.  Robbins  was  justified  in  attempting  to  gain  a  seat  in  Congresc  by  striving 
to  obtain  the  colored  vote  your  committee  readily  a<lmits.  If  no  fraud  was  com- 
mitted and  Air,  Robbiup  was  elected  by  the  aid  of  colored  votes,  that  ought  to  cast  no 
reflection  uj)on  him,  and  his  seat  in  this  House  should  l)e  secure;  but  if  the  election 
in  many  of  tlie  precincts  in  Dallas  Coimty  has  been  made  a  mcxikery  and  a  farce,  and 
the  cotnuiisHJon  of  crime  and  fraud  in  connection  with  the  election  has  come  to  l)e 
<'onHi<lered  by  the  election  officials  there  the  proper  course  to  be  pursued,  and  through 
such  fnuidn  and  crime  the  election  returns  nave  been  so  manipulated  jM^j^iufac- 
ture<l  as  to  overl)alance  the  votes  really  cast  in  the  white  tifi|||^|||^^^^Bvotes 
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fran<lnl«'ntlv«laiiui'<I  tu  havi*  Ihm'ii  ciu^t  in  Ihilhu^  (■oiintv, then  vour  committee  think 
thai  a  Illo^•t  4-an'ful  cxaiiiinatioii  nhDiild  )n>  nuule  fnr  tho  purjMNie  of  deteniiiiiiuj?  who 
in  I'ai't  riTrivfil  th«'  majority  of  thf  votrs  hoiii'^tly  «u«t. 

Thr  (M)iiii!iitt«M'  <ju()to(l  from  thr  laws  of  Alabuma,  and  .said: 

It  will  1m'  notiiMHl  thai  tho  Alalninia  law  ]>roviiles  that  the  judge  of  prol>ate,  the 
shrrii'f,  an«l  tlu*  cUtU  of  tin-  <'iri-nit  rmirt  iiiiist,  at  li»iu*t  thirt>'  davH  l>efort»  the  hold- 
ing ol'  aiiv  ('i<Mtioii  ill  tlK'ir  county,  a]){N>int  three  ins]HH't<»rN  i7)r  eat'h  pla<*e  of  voiinir, 
two  of  wlioiii  nhall  Im>  iii('iiiU'p<  of  o|>]N»siii^  {lartit'H,  if  iiracticablo,  and  that  it  nhall 
U'  the  iliity  of  the  sheriff  to  imtify  such  inspeetorhi  of  their  ap]K)i!iiiiient  within  tt*ii 
days  after  siieli  appointineiit. 

The  tlirce  coiiiity  (tfiicei-H  of  l>allas  County  who  eoni>titiite<l  thin  ap{K)intin^  Iniard 
were  all  i^eiuotrat.s  and  snpport«'d  Mr.  Ivohhins  at  the  eleetion. 

It  apjH-ars  hy  the  rejHtrt  of  the  eonjinitt«'e  in  tlie  Fifty-fifth  Congress  that  in  the 
('(►n^rressional  eh-rtion  t»f  iJ^iMi  thi-  a]>]N)iiitin^'  iMuinl  wit*<  eoniiKi«Hi  wholly  of  I>t»nn>- 
erats.  and  that,  althou^li  at  that  tiin<'  lists  were  siihinitttni  t(»  them  of  HuitabJe  men 
in  eafh  |>ri-cinrt  l>v  the  Kepnhlican  and  lV»]m]ist  iiiunagt^nii  for  Mr.  Aldrich,  they  ihd 
not  ap|M»int  a  sin^rli*  Kepiihliean  or  l*i»pnlist  ins|K'etor  of  eUvtion. 

There  an' .'Jl  I'liM'tittii  preeini'ts  in  I>allas  (\»niity.  In  1S9S,  at  t)»e  proper  time,  a 
HMjui'st  was  snhtnitte*!  to  the  ]»rohati'  juil^^^e,  slieriff,  an<l  ein-uit  elerk  of  Dallas  County 
hy  til*'  «'liairnian  of  the  I'eopU-'s  Tarty  •  f  l>allas  County,  the  chairman  of  the  Rejail)- 
lican  party  of  !>allas  C-ounty.  the  chairman  of  the  Aldhch  can)|>ai>rn  eoiiiinitte<\  and 
hy  Mr.  .\idrich  himself,  all  joining  in  the  one  nfipiest,  ankin^  for  thea]*]Miintnient  of 
a  citizen  name<l  i!i  the  reijuest  l«»r  ea<'h  of  tlie  priH-iiicts  lu*  an  ins|H*i.'t4ir  to  rt.']»ro«»nt 
thi"  IJepnhlii'an  party  and  iVople's  Party.  In  liO  «»f  th«'  prtvinctn  the  re8|KH.*tive 
inspe«tors  a-ked  fur  hy  the  Ke|)uhlii-an  cnmmittiH*  wen*  nanunl  liy  the  apiHdnting 
iMKird.  in  II  of  the  pret'incts.  without  any  sati.^^factiiry  n^at'on  or  explanation,  the 
iM'i-sons  r«Hjne>tcil  hy  the  Krpuhli<'an  |»arty  niana^*rs  wen*  not  ap]N>inte<l,  hnt  either 
SOUK*  lame  or  illiterate  p«'!>on  «»r  PeinoiTat  appointini  in  their  ntc^ail. 

Of  the  lM)  pn'cin«ts  in  \\hi<'h  the  n*;rnlar  H<'pnhlican  insjKH'tora  were  ap|H)inte<i, 
your  conmiitti'i-  has  f<ilIowc«l  the  <»tlicial  returns  in  all  Imt  ii.  In  the  II  preeinets  in 
which  the  pcr-ons  reL'iilarly  prcsenti'd  ftir  l<e|mhlican  insiHirtora  wen'  tmreat^onahly 
reje<teil.  yoiir  CMMirnittee  (intfs  sullicient  fraud  in  7  precincts  t<»  warrant  the  reje«.'ti<jn 
of  the  ••Hi<ial  returns.  In  '2  other  of  tlies«*  1 1  jmrinctH  no  ekH?tiun  was  hehl.  As  t4» 
1  Mthcr",  \our  <ommitt«*e  (li>ret:anl>  the  evideiict^  of  fnuid  lH.raiL»H*  offered  as  rt^biittal 
an<l  not  as  ilirect  testimony. 

I>ut  !int  only  (lid  the  appointini:  Ixiard  refuse  to  >rive  pn>i>er  representation  to  Mr. 
AMrirh  in  the  rUctinn  nflieials  in  11  prci'incts.  hut  they  also  nejrle<*te<l  and  refusetl 
In  j:i\e  him  inlnrnialion  prior  !<»  eleeiion  «lay  as  to  what  election  ollicern  ha<i  Invn 
f*elefir«l  I'nr  any  nf  the  preein<'t>.  The  chainnan  <»f  .Mr.  Aldri<*h'H  cann»ai^n  eomniit- 
tee.  1)\  a  r.-;:istenMl  IrtliT.  made  application  'o  the  oroUite  jud^i'of  JhduiM  C-ounty  for 
a  ceriilied  copy  <.i'  the  names  of  the  inspeet«»rs  and  n'turninjjr  ollicerH,  ami  offere«l  to 
pav  the  IrL'al  l«e^  In  «»?'drr  ti»  -jn'i  su<h  copv.  The  onlv  answer  he  couM  olitain  fn»ni 
the  appoint m-j  l>"ard  \va^  the  ntdinary  postal-card  n'ceipt  retunie<i  to  the  sench/r  in 
<'ase>  of  retjiste!'!-'!  mail,  au'l  w  hich  in  this  case  was  si^ne«i  hy  the  pn»l»iite  jud^e. 

Tin-  pr«»\i>ion  of  law  reipiirin;:  the  slu-riff  to  nc>tify  the  oersons  apiK>inte«.l  ins|H»c- 
tors  within  ten  days  mI  their  appointment  was  trenerally  disn'^rarjittl.  Mr.  A  Id  rich 
and  his  campai'jn  manau'er- di«l  n«»t  know,  and  had  no  way  of  a.**<'ertaininir,  w)io  were 
to  he  the  electitin  <»llieial.-  in  the  various  precincts  prior  to  th.e  <lay  of  eurtioji,  and 
they  <lid  not  kni»w,  and  had  no  way  of  asct-rtainintr.  which  of  the  names  su};^*ste<l 
hy  tlu'in  l"«ir  inspecto?>  hail  l»e<*n  -^electt-d  hy  t he  appointing  lK>ard. 

Tlie  |»nl>lic  ree. inl-  <if  the  l-'ifly-fourth  ConLrres>  show  that  in  the  elec*tion  of  ls«.M 
the  c<il<'re«l  NotiTs  whc»  were  suppiirtiuL'  Mr.  Aldricli  wen^  nHinest<*<I  in  j/ulkis 
Cnunly  to  remain  away  fr^m  th<'  polls,  and  that  they  did  so  nMuain  away  and  di»l 
not  v«»ie.  lint  thai,  notwith>tandinir  this,  theelection  ollicials  in  the  various  pn.»rinets 
enteri'd  tluir  name*j  on  the  pi»ll  li.-ts  a>  v<»tinir.  and  counted  thesupp«.»f!e*l  I»allots  e;ist 
hy  iheni.  an«l  made  returns  jicctirdinLdy  in  favor  of  Knhhins,  so  tnat  the  IIou.«4<»  in 
tlM*  l''ift\ -fourth  CMiiL^'ess  threw  out  het ween  four  and  livi'  thcaisand  voti»s  which 
had  Iweii  I'raudnlentlN   returned  a<  east,  hut  which  in  fai't  had  never  iK'en  eiL'it. 

The  pnhlic  lernrds  of  the  l''ifty-lift li  C«inLM'e.«N«  show  that  at  the  ele«'tit)n  of  IS96  in 
nianv  precin«ts  iheenl.,ii'd  voter-;  remained  away  from  the  polls,  and  yet  the  {miU 
lists  wen*  padded  and  \«iie>  fraudulently  returned  which  had  never  I >ei>Ji  east;  that 
in  other  ]»i"ecincts  \(.t«s  which  wrreea^^t  for  Mr.  Aldnch  were  fniurlulently  «*ounteil 
lu'  t*»'   solid  hi'inocratie  elrction  hoards  for  his  opponent. 

*li  I  "•»!  to  he  won'h-red  at.  then,  that  in  I sus.  w  hen  he  could  not  astvrtain  whether 
he  was  to  have  repre.«-eiitati«ui  anmni:  tin'  eleetiou  <»tlicials  at  any  of  the  preeinets.  a 
r^Hiuost  wa-  niade   h\  ^Ii-.  AMrich'?-  campaiirn   manai;«'rs  that  his  .*iup]Hjrtera  yhould 
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stay  awav  from  the  polls  in  certain  precincts.  Such  a  request  was  issued  in  fact,  and 
the  Aldrich  supporters  in  precincts  3,  5,  7,  8,  9,  12,  13,  14,  15,  24,  25,  27,  28,  21),  30, 
31,  32,  33,  34,  and  35  were  instructed  not  to  vote,  while  his  supporters  in  precincts 
1,  2,  4,  6,  10,  11,  16,  22,  23,  26,  and  36  were  requested  to  vote. 

Your  committee  are  of  the  opinion  that  any  man  of  ordinary  sense  and  with  but 
even  a  slight  knowledge  of  elections  in  Dallas  County,  as  disclosed  by  the  public 
records  of  Congress,  would  not  expect  a  fair  election  to  occur  in  precincts  where 
rcprenentation  was  denied  to  the  one  party,  and  all  of  the  election  officials  conceded 
Hupi)ortera  of  the  other. 

No  jnHt  election  is  intended  to  be  had  where  the  appointing  board  selecting  the 
election  officials  denies  representation  to  the  opposing  party.  The  only  purix)se  of 
packing  the  election  officials  of  a  precinct  is  to  commit  fraud  more  easily.  The  only 
puri)08e  of  api>ointing  three  Democratic  inspectors  and  other  Democratic  officials 
entire,  in  the  precincts  in  Dallas  County,  was  to  commit  fraud  in  the  interest  of  the 
Demoinitic  candidate,  and  in  the  Congressional  election  of  1898  there  was  no  candi- 
date for  any  other  office  than  Congress. 

Although  we  do  not  find  it  necessary  to  rest  our  conclusion  in  this  case  upon  the 
following  proiKwition,  yet  we  still  affirm,  as  a  matter  of  proper  statement — 

That  in  view  of  past  ex|)erience  in  Dallas  Coimty  elections,  Mr.  Aldrich  was 
entitled  at  the  election  of  1898  to  notify  his  supporters  to  remain  away  from  the  polls 
at  all  precincts  where  he  was  not  given  representation  among  the  election  officers. 
To  request  bin  supporters  to  vote  at  such  precincts  wodld  be  only  to  increase  the  vote 
of  hiH  oi>ponent.  If  his  voters  remained  away  from  the  polls  and  counted  the  i)ersons 
who  went  inside  of  the  polls,  they  ha<l  a  check  on  the  number  of  votes  whicn  could 
\)e  returned  for  his  opponent,  but  if  they  voted  themselves  they  would  only  add  to 
tlie  vote  counted  to  the  opponent,  without  any  satisfactory  method  of  preventing  the 
fraud.  And  in  those  precincts  where  Mr.  Aldrich  was  entitled  to  request  his  suj)- 
porters  to  remain  away  from  the  polls,  because  of  proper  and  well-grounded  expec- 
tation of  intended  fraud,  we  further  think  that  it  would  be  a  travesty  upoi>  justice  to 
i)ermit  his  opponent  to  be  allowed  the  votes  which  were  cast  at  the  election  in  his 
favor. 

It  in  the  duty  of  this  House  to  give  some  incentive  to  just  elections  in  such  districts 
(or  rather  in  this  district,  because  it  has  no  equal),  and  the  only  way  to  give  the 
incentive  to  fair  elections  in  Dallas  County  is  to  comr>el  the  officers  there  to  allow 
official  representation  to  l)oth  parties,  or  to  disregard  the  returns  from  such  precincts 
in  those  cases  where  the  Aldrich  supporters  for  sufficient  reason  remained  away  from 
the  polls. 

The  committee  then  analyzed  the  evidence  of  fraud  in  the  precincts 
in  contest,  calling  attention  in  some  cases  to  the  fact  that  it  was  the 
same  sort  of  fraud,  committed  by  the  same  persons,  that  had  been 
found  in  these  precincts  by  the  committee  in  the  previous  Congre^ss. 
The  committee  rejected  the  returns  or  the  vote  of  these  precincts 
according  to  the  circumstances.  In  the  case  of  the  Selma  precmct  part 
of  the  testimony  taken  in  time  for  rebuttal  was  claimed  by  contestee 
to  be  testimony  in  chief.  The  committee  said:  *' We  have  concluded, 
in  order  to  give  cx)ntestee  every  right  to  which  he  can  possibly  l)e 
entitled,  to  disregard  this  evidence/'  The  returns  were,  however, 
throw^n  out  on  other  evidence.  Most  of  the  votes  were  proved  aliunde 
on  both  sides  in  this  precinct  and  were  counted  as  proved. 

On  all  the  findings  contestant  was  shown  to  have  a  majority  of  206 
in  the  district  and  the  committee  recommended  resolutions  declaring 
him  elected. 

The  minority  claimed  that  the  testimony  in  chief  taken  in  time  for 
rebuttal  which  the  nuijority  professed  to  disregard  had  in  fact  boon 
considered,  and  that  the  vote  of  Selma  could  not  have  been  thrown  out 
without  it.  They  also  complained  that  in  the  rejected  precincts  the 
majority  had  counted  the  vote  proved  aliunde  wherevier  the  contestant 
hacl  prov(^d  the  most  votes,  and  had  refused  to  count  it  wherg2§|^£on- 
testee  had  shown  the  most  votes. 

The  rule  of  law  which  requires  that  when  a  precinct  has 
the  coiuluct  of  the  election  the  party  shall  be  entitled  to' 
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aliunde  to  liavc  Ikh'H  ciii*t  fnr  him  in  imt  iii»i»!i(Ml  whoiiit  benefit**  the  contestee,  batia 
apnlitMl  w  hi-n  it  U»nffits  tho  cDnti'stiint.  Tht»  univernal  rule  of  law  is  that  where  the 
evi<h*n«'«'  shnuH  the  returns  to  U*  false  an«l  not  a  true  Htatenient  of  the  vott»H  ea«t  Hiieh 
returns  an*  iui]K.'a('luMl  an«l  tlestroy«'<l,  hut  that  the  tnie  vote  may  Ih.»  |»rt»v«*ii  }>y  eall- 
Um  tlie  eliM'tors  whose  names  are  on  the  ih)I1  list  as  having  v<»te<l  at  wieh  t»li»ction, 
aiul  sueh  votes  as  an*  i>rov«*n  i»y  <*omiK*tent  evidenet^  nhouhl  l)e  ei>UTite<l  for  eairh 
ciindiilate.  Fniud  <1<k*s  not  invalidate  the  U»jral  vote  east,  but  nimply  niaki*>*  it  ne^^^s- 
Hiiry  f<»r  thost-  claiming  tlie  UMietit  of  it  to  prove  the  vote.  The  nile  of  rejt.'ctin^  an 
entin*  |M»11  is  not  t«»  U*  ad<»j)te<l  if  it  ran  Ih' avoide«l.  No  investipitiou  shouhl  lie 
Hi>are<l  whieh  w<iul<l  reach  the  'truth  without  resortinj^  to  it.  When  a  n*turn  is 
reje<*te<i  for  fnuni  this  will  not  disfranehist*  the  legal  voten*  of  the  preeinct,  but  the 
true  voti'  may  Ik*  pn»ven  by  romiH*tent  evi<len('e. 

These  j)rin<-i]»ic*s  of  law  have  l)een  uniformly  hehl  to  he  eorret^t  in  many  i-ontested- 
eliH'tion  eas<*s  dei-idtnl  by  the  House,  ami  sustaini*d  by  all  the  autbc»ritie?*,  siniie  of 
which  will  Ih*  Iiereinafter  rite«l. 

Bef»»re  pnM'e(»«linjr  to  dis<uisH  the  st'veral  |)nH'incti»  we  desin*  to  nay  that  if  all  of 
the  pn'cinrts  attacknl  are  rejeete<l,  and  the  eontei«tant  and  contest t»e  are  cre*lite«i 
with  the  votes  which  they  provinl  by  tin'  v<»ters  whost*  namen  are  on  the  ih'iII  li}?t 
wen*  cast  for  ea<'h,  then  the  contestant  will  not  lH»entitkHl  to  a  wat  in  this  Gonjrre»«5. 
and  it  will  apju'ar  that  he  was  not  eleete«l,  but  that  the  contet<tee  was  elected  by  a 
very  considerable  majority. 

The  iiiiiioritN  til.s()(loni(»d  that  contosttinfs  .supporters  had  been  arbi- 
tnirily  ileiiied  represent^ition  on  the  eleetion  )K>ard.s.  There  was  no 
hiw  to  compel  the  iip))<)iiitiiit^  Ixmrd  to  choose  the  per.son.s  named  by 
contestant.  It  was  also  not  true  that  contestant  nad  been  refused 
information  in  n^efard  to  the  a])pointment.*<. 

Another  view  we  desire  to  pn*sent  to  the  Hou.»h?,  before  pn>ceeding  with  the  details 
of  the  various  precincts,  is  that  the  election  in  Dallas  County  was  conducted,  not  for 
th<*  pur]U)^<'  t»f  securing  votes  for  Mr.  Aldrich,  or  having  those  who  claimed  to  ]x*  his 
supi>orters  tn  vot<'  for  him,  but  wa.>*  conducted  .s<>lely  with  the  view  of  Imvini^  a  con- 
test made  alter  the  election,  and  to  tninsfer  the  election  from  the  Fourth  district  of 
Alabama  to  the  House  of  Representatives  in  Washington. 


Th(^  minority  then  discussed  the  precincts  in  detail,  showing  that  the 
evidence  was  not  in  most  cases  suflicicnt  to  estiiblish  the  facts  on  which 
the  majority  ini^'d  their  decision.  On  tlie  (jucstion  of  failiu'e  to  appoint 
Kepui)licaii  election  ollicers  they  said: 

Th»'sc  HMjiiirciiieiits  as  to  the  a]»p<Mntm('nt  of  clerks  are  not  mandatory,  out  are 
<lirectorv,  and  an  uuintentinnal  failure  t»>  comi>lv  with  them  would  not  vitiate  the 
returns.  In  <»nler  for  tht*  faihire  t«»  do  ctTtain  specifiefl  acts  or  the  doinp  of  certain 
]»rohil»it('d  >;»<'ci(i«'  acts  tn  he  fatal  to  tlu*  validity  of  the  election  the  statute  niUHt 
(h'clan'  >ucli  acts  or  the  oinissioii  to  do  such  thin*:s  as  fatal  to  the  election;  that  in,  in 
order  to  d<*>trny  a  return,  for  the  failure  of  the  (►llicers  to  ]HTform  certain  rtHjuin.*- 
nu  rjts  ill  the  ineilmd  of  conducting:  the  cl<*ctio!j,  the  law  must  b<'  mandatory — that  is, 
it  must  di'clare  tlia.  the  failure  to  perform  thes<*  <hities  avoids  the  election.  '  Igno- 
rance, inadvertence,  ndstake,  or  even  intentional  wr<»n^  on  the  part  of  the  of)ii>ial^< 
shnnM  not  he  permitted  to  <lisfran«-hise  the  district,  and  unless  the  statute  phiinly 
sIjmws  tliat  the  li'^i-latnre  inten<led  cmnplianci'  with  the  provision  in  ndation  to  the 
manner  of  pn»cedn?e  as  essential  to  tlu'  validity  of  tlu*  election  it  is  to  be  rejnirded  as 
dire«tory  only.  .\nr  are  >tatntory  provisions  relating  to  elections  ren<leri*d  niamla- 
torv  l)v  the  <'ii\nnistance  that  tlu'  otIicer<  of  the  election  are  (•riminallv  liable  for 
their  violation.  The  rule  pn'scrilu-d  l)y  law  for  conducting  elections  is  desi^neii 
(•hielly  tn  affnid  npportnnitN  fnr  the  peo]»le  to  exercise  the  elective  franchise,  aii<l  to 
prevent  ille^'al  \<»iini:,  and  tn  a>certain  the  true  residt.  As  such  ruU»s  ariMlireittory, 
and  not  niandatnry,a  dt'parture  in»ni  the  mode  jtrescrihed  will  not  vitiate  tlie  returns 
of  the  electinn. 

Accordin^^f  to  the  lindino-s  of  tlu'  minority,  contestoe  had  a  majority 
of  L,l'^»s  votes,  if.  however,  all  the  n^turns  from  all  the  precincts  in 
contest  should  be  rejecttHl,  and  idl  the  votes  jiroved  aliunde  counted, 
contest(M»  woidd  .still  have  a  majority  of  8S1>.  The  minority  thcreiore 
reconuncnded  resolutions  dcidarint^  contcstcH'  (deleted. 
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This  case  was  first  called  up  on  March  1,  1900,  but  the  House,  by  a 
vote  of  137  to  144,  refused  to  consider  it.  Later  in  the  day  it  was 
called  up  under  the  call  of  coniniittees,  but  was  ruled  out  of  order.  It 
was  again  called  up  as  a  privileged  question,  and  consideration  was 
again  refused  by  a  vote  of  128  to  132.  The  next  da^  it  wa«  a^ain 
called  up,  and  the  House,  by  a  vote  of  136  to  129,  decided  to  consider 
it.  After  a  debate  of  several  days  the  sub«ititutes  presented  by  the 
niinorit}'  were  lost  by  a  vote  of  134  to  138,  and  the  resolutions  pre- 
sented by  the  majority  were  passed  by  a  vote  of  141  to  136.  Then, 
on  March  8, 1900, 5lr.  Aldrich  was  sworn  in. 

[Report  327,  first  session  Fifty-sixth  Congress.] 

(4)  Wilcox. 

Trtamn;  higamyf  no  valid  election  l<iw.    Report  for  sitting  7n€7nhei*^ 

'who  nddihril  tite  neat. 

Report  by  Mr.  Tayler. 
The  report  is  as  follows: 

Your  committee,  to  whom  were  referred  the  chai^ges  preferred  against  Robert  W. 
Wilcox,  a  Delegate  from  Hawaii,  present  the  following  report: 

The  charge-s  against  Wilcox  divide  themselves  into  three  general  heads: 

First,  that  he  wa.s  guilty  of  bigamy; 

Second,  that  he  was  guilty  of  treason  against  the  United  States; 

Third,  that  there  was  no  Valid  election  for  Delegate  from  Hawaii. 

Aa  to  the  iirst  of  thewj  charges,  it  appeared  that  W^ilcox,  having  been  married  to 
an  Italian  lady,  sought  to  obtain  a  divorce  from  her,  and,  under  the  impression  that 
a  valid  divorce  had  l)een  granted  to  him,  married  another  woman,  llie  most  that 
can  l)c  clainie<l  resjKicting  his  action  is,  that  under  a  mistaken  \'iew  of  the  law  he 
awunied  that  when  he  contracted  a  second  marriaffe  the  first  marriage  relation  had 
In^en  dissolved.  There  was  no  pretense  that  he  undertook  to  live  with  two  wives  at 
the  ?*anie  time,  or  to  maintain  two  establishments,  or  to  hold  himself  out  as  the  hus- 
Inuid  f)f  two  women.  Your  committee  therefore  were  of  opinion  that  no  question  of 
ineligibility  was  raided,  and  that  this  c^ase  bore  not  the  slightest  resemblance  to  the 
Roberts  ca«e,  whi(!h  was  presented  as  a  precedent.  The  Delegate  from  Hawaii  was 
informed  of  this  (!onclusion  of  the  committee  before  he  was  called  ui)on  to  answer 
formally  to  tlie  charges,  and  for  that  reason  his  formal  answer  does  not  refer  to  the 
(;har^e  of  bigamy. 

In  answer  to  the  other  propositions,  he  filed  with  the  committee  the  following 
i^tatenient: 

"in   the    matter   of    petition    AFFBCTING    delegate    from    HAWAII. 

"In  answer  to  the  alle^wl  charges  and  facts  presented  to  the  Elections  Committee 
No.  I  of  the  House  of  Representatives  the  undersigned,  Robert  W.  Wilcox,  Delegate 
fn)ni  the  Territory  of  Hawaii,  submits: 

'.'That  he  is  a  native  Hawaiian;  that  he  shared  with  the  people,  native  then,  loyalty 
to  the  former  C^ueen  Liliuokalani  during  her  reign,  and  w^as  not  in  sympathy  with 
the  reigning  |M)wer  i!nme<liately  succeeding  her  reign. 

"  That  after  the  annexation  (►f  Hawaii  to  the  United  States  he  labored  earnestly  to 
secure  from  the  Unite<l  States  Congress  an  organic  law  for  the  people  of  Hawaii,  and 
came  to  Washington  ami  reniaine<i  for  five  months  to  promote  the  same.  He  freely 
confessi's  that  he  did  not  theretofore  understand  fully  the  institutions  or  the  feelings 
of  the  Tnited  States,  but  all  doubts  were  di8^)elle<l  when  the  Congress  gave  to  the 
peoj)le  (jf  Hawaii  a  splendid  system  of  organic  laws,  providing  as  fully  as  could  l>e 
for  their  rights — |K'rsonal,  j)roi)i»rtv,  and  political — ana  making  them  citizens  of  the 
United  States. 

"  That  in  cornnion  with  the  i)eo^le  then,  he  at  all  times,  with  genuine  patriotism, 
supported  the  rnit<*<l  States  and  its  institutions,  and  is  now  and  has  been  a  loyal 
supporter  of  the  ( '<»nstitution,  laws,  and  Government  of  the  United  States.  That  on 
the  j)as.<age  of  the  said  organic  law  for  Hawaii,  he,  and  the  citizens  of  the  United 
States  and  Hawaii  generally,  registere<l  as  a  voter,  and  he  announced  his  candidacy 
as  a  Delegate  to  ( 'ongress  from  Hawaii,  as  provi<led  by  law.  That  during  his  CAnvass 
he  loyally  supporter!  the  Unite<l  States  and  its  Constitution  and  laws,  and  no  word 
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•  if  his  •luriii;.'  s;ii«l  tiiin'  uttiTt-il  muM  ln'  ntluTwis**  orinstnuMl.  Ho  cliil  tliirint;  that 
\\]uv  hoM  (lui  llir  lm|ic  that  Hawaii,  imw  a  TtTritDry  tif  thi*  rnittti  .Stat«»,  woul»i 
soiiii'  tinx'  iM'4MiiMfa  Siato  **{  \\\v  riiion.  He  admit}' tliat  on  JHimarv  :U,  1SV^>,  and 
nil  Manh  s.  lSir.»,  hr  \vn»tr  t\s..  M'\*Tal  h'tt«'rs  niarkiil  Kxhihits  H  iiuA  V  in  tin*  iieli- 
tinn.  That  said  li'tti-r*"!  wen-  ni  a  |H*rsniiaI  and  rontidcntial  natun*.  ami  Hfnt  t*»  u iinni 
hi*  Miiipii^itl  \va^  a  tricnd,  a[i<i  uhn  he  thought  would  not  In'tray  his  iiiiiHilenre. 

'•Tlii?-  \  i«'\\  was  ju>tili«-<l  hy  the  fart  that  tlir  h*ttc*rs,  «.*xhi]>its,  won*  in  aid  of  him. 
]\{-  iiiriht'i-  savs  that  said  l«*tt«'i>  wimt  writti'H  hv  liim  midor  an  entin*  iiii!!H'oni.v|«ti««u 
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ni  thi'  nal  attitutlf  of  thr  ^iovfrmiu-nt  of  \\iv  ['uxUh]  Stttti's  towanl  thi*  junjide  of  iho 
Ihiwaiian  Island-i.  And  his  fals**  imprcssiiins  wt'ii'  ontinOy  dis»*ijjattM^l  V)y  tht*  action 
<if  ('onLTrs-j  ii:  rrKntiritrthr  <»pjanii"  law  f^r  tho  Torritory,  which  was  iia*«so«l  April  l^K 
I'.MMi.  and  tiK.k  rffiTl  .Inni-  14.  liHHi. 

'•  That  niidrrthi-  law >  of  the  I'nitiMl  Statt's.  at  a  fairanil  ln*ool(M'tion,  ho  wai*ohHniNl 
;uj  a  iN'h'L'atf  fr.ini  Hawaii  to  the  Tniti-d  Stat<*s  Fifty-Hixth  ('ongroHJ*,  wa.sH\v«»rn  in  a^i 
surh,  and  is  ni»\\  jM-rfnnniiii:  tin*  dntirs  thi'n-of.  That  in  all  ros|H*<'tH  lie  is  duly  ijual- 
ili<*d  as  -inh  hrli-trat*-,  and  no  n-as^n  exists  or  has  t-xisto*!  i1is(|nalifyin^  hiiii  :ih  siirh 
Ih-h-tjati"  frniji  Hawaii. 

"  Ihliujiitf  j'n/in  Jltitrtiii."^ 

Till!    (IMKOK   OK   TliKAsON. 


lilti-rot  nitrniiiii'tJon  ot  this  tin'ini  tn  ti-rtam  I'oprosontalivi's  «»i  tno  rnilimnneH  thon 
in  \Vashin«!l(»n.  in  \\hi«*h  h«'L'av»'  expn'ssiim  to  nn]»atrioti<*  and  troaMUiahfo  i>n>jK»si- 
ti<«ns.  In  n\iv  nf  thisr  U-ttrrs  hr  t^ld  tlu'  IMiilippim*  n*prost»ntativvH  that  ho  was 
n-adv  to  u'isr  hi.-  -^Tsifcs  to  their  <"«nnitrv  and  roadv  to  oIk'V  uniors  t»>  «r<>  t»>  thoir 
conntry  and  li^dit  fur  the  indt']K"nden4'o  <»f  their  ]m>o]i1o. 

Vmir  i-nnnnittre  ha>  «an»fnllv  eon<i«h'ifd  the  dntv  of  tho  llonso  in  this  rxdation, 
and  aflrr  fnll  disen<-ion  and  eonsiilerati<»n  are  elearly  <»f  opuuon  that  un»lor  tho  eir- 
(•innstance«i  of  the  <-ase  no  a<"tion  onjirht  t«»  Ik*  taken  hy  tho  lloust*. 

Wijenx  was  one  nf  the  adlierent»i  of  <2'ie«*n  Lilinokalani,  and  thoroforo  of  tho 
"loyalist  party."  AirainM  his  will,  and  in  sj)it«*  of  his  ohjoction  and  tho  <d.>jt.M'tion 
of  hi-assiwiater-,  tin*  nMmarehy  w a-  overthrown  and  a  repuhlio  iToatiMl.  No<loul»t  this 
reviilmiiiri  wa>  in  the  intere-^t  •»!  rivili/^ition  and  «roiMl  ^ovennnent,  hut  tlu*  attitndi^ 
nf  th"M'  whti  lM-lirvr«l  iu  thr  munarehy  an  1  \n  hose  <H»v»Tmnont  was  (iverthrown  was 
not  !•»  Im- -irntini/.«-i|  with  the  nuih*  eare  a*^  if  those  wlu>se  ('<»nduet  wiL»*  «jni.*j*tioni^l 
mnid  jii-lly  l»«'  I'onipi-ili'd  t«»  -Imw  instant  alh*i:ianee  to  the  now  p»vorninif  powiT. 

Winn  in  \s\i^  tin-  Kepnhlir  <»f  Hawaii  pnipos*'*!  to  tho  TnitiMl  States  torins  of 
annr\:iiion.  whirh  wt-rt'  a<«i-pi«'«l  l»y  the  joint  rrsohition  of  .Inly  7,  ISV»S,  it  is  not 
stiariL'r  thai  tho-i-  wlm  w i-n- oppo-rd  t<i  the  Ki-pMhlie  and  IiojhmI  for  tin*  n.">t<)ralion 
of  ihr  nioiiairliN  -hould  In-nnwiliinL'  to  yit-ld  alleL'ian<*e  t«»  tho  power  wliieh.  as  it 
seriiH"!  to  them,  ha'l  fon-ihly  as>nnie<l  jnrisdietion  of  tiieir  eonntrv.  At  tho  tinie 
wlien  \\"il«d\  wrotr  hi-  treaxinahh'  letters  the  only  vrovi-rinnont  whieli  tlio  Hawaiian 
pfoph'  had  was  that  w  iiiih  the  Kcpuhlie  of  Hawaii  had  set  np,  snpplonionto<l  l>v  tlu* 
ie-ohitio?i  ,.f  is'.'.s.  wliith  nuii'iy  transferred  nominal  sovoreijrntv  to  tho  l'nit*.il 
Maii--^.  When  in  1'.«m)  ( '<iML:re--  pro\  ided  a  system  of  L'overnniont  fur  tho  Hawaiian 
pcopji-  at  nine  jn-t  an«l  ;_:♦  iieioii^.  I.y  tin- orderly  «»per<ition  of  which  the  Hawaiian 
jifopli-.  MM  a  fnll  and  rrprocntativ*' xo'tr.  elrrted  Wilcox  as  their  Dolopito  in  C(»ni;ress. 
il  wa-  natnral  that  a  n-vohition  in  |ini»lir  M-niinuMit  should  occur. 

A  i'l-nitoiial  I»i-l«-LMte  lia-^  no  ii'_'isla!i\e  p<iWiT;  he  can  in  n»>  resjHVt  influi*noe  the 
leni-JMlion  appliial'le  to  the  Siale>:  In-  ha-  no  power  to  1h'  fearoil,  and  is  indt.vd 
mi-itjy  ilnanent  and  -pokr-nian  of  hi*;  prople.  Such  iH'injxtlu*  c;isc,  in  view  nf  the 
chaii;i«-.l  -  tin-  lailiiallv  chariLN-d  jiolitii'al  relation.-  Iti-tweeu  tho  Hawaiian  |K.'oide 
and  the  IniTi  <1  ."^tate.-.  re-nhinu'  from  tiie  aet  of  Aj)ril.  I'.MM),  we  ilo  n<»t  think  that 
the  e.in.liitl  ..f  a  nati\  e  r.f  th«-  Hawaiian  Isiarnl-^  a  year  or  nM»re  prior  t<>  tho  ailoption 
of  tiiat  oi-jaiiie  aet.  howiM-r  impioprr  it  may  hav«*  heen,  ahstrai'tly  viowecl,  ouirht 
to  depri\e  ilie  Hawaiian  pe. .pN-  i.f  tiie  repre.-»-niativt'  w  hom  they  have  s^donuilv  sont. 

1  HI.  \  M  iiM  I N    or   rin:  i:i  i:<  rm\. 

The  -eeond  ohjertioji  to  the  1  >ele«jate  from  Hawaii  is  that  then'  was  no  valitl  elec- 
tion l'\  whieli  In*  lan  claim  a  seat  :is  a  H«'li'L'ate  in  this  Hon.«»o.  Ttxthnioallv  thi:* 
ohjettion  ha>  ^'tme  foree.     Tlie  orL'anic  act  ]ias.-^t'd  April  111,  1*.MH),  ha'ri  this  j  mi  vision: 

'•Sr.( .  sri.  That  a  i)eK';jaie  to  the  Hon-e  of  Kepre.-entatives  of  tlio  L'nitoil  !Stati»s,  to 
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serve  during  each  Congress,  shall  be  elected  by  the  voters  qnalified  to  vote  for  mem- 
bers of  the  liouse  of  representatives  of  the  legislature;  such  Delegate  shall  possess  the 
qualifications  necessary  for  membership  of  the  senate  of  the  legislature  of  Hawaii. 
The  times,  places,  and  manner  of  holdmg  elections  shall  be  as  fixed  by  law.  The 
person  having  the  greatest  number  of  votes  shall  be  declared  by  the  governor  duly 
elected,  and  a  certificate  shall  be  given  accordingly.  Every  such  Delegate  shall  have 
a  seat  in  the  House  of  Representatives,  with  the  right  of  debate,  but  not  of  voting.'' 

It  is  not  clear  that  the  expression  **shall  be  as  nxed  by  law"  does  not  mean  as 
fixed  by  the^law  then  in  force  in  the  Hawaiian  Islands.  This  organic  act  reenacts 
all  of  the  .election  laws  of  the  Republic  of  Hawaii  in  so  far  as  they  are  applicable  to 
the  conditions  then  existing  or  made  to  exist  by  the  organic  act  itself.  Under  the 
Hawaiian  system  of  government  the  only  officials  elected  were  the  representatives 
and  senators  to  the  legislature  of  the  Republic.  For  Uie  election  of  these  senators 
and  representative^  full  and  complete  machinery  was  devised  and  had  been  in  oper- 
ation up  to  the  time  of  the  joint  resolution  annexing  the  islands.  Of  course,  tney 
made  no  provision  for  the  election  of  a  Delegate  to  Congress,  nor  was  any  additional 
legislation  had  except  that  which  is  contained  in  section  85  of  the  act  of  Congress 
alx)ve  referred  to.  With  no  machinery  of  election  except  that  provided  by  the  laws 
of  the  Republic  of  Hawaii  and  section  85  above  quotea,  it  is  claimed  that  no  valid 
election  could  be  held.     In  this  view  we  do  not  concur. 

Previous  to  the  election  of  November,  1900,  the  proper  officers  issued  a  proclamation 
calling  for  the  election  of  a  Delegate  to  the  United  States  Congress,  as  well  as  for  the 
election  of  representatives  and  senators  to  the  Territorial  legislature.  Separate  ballot 
l)Oxe8  were  provided,  tickets  were  printed,  and  the  whole  machinery  set  in  perfect 
motion  for  the  election  of  the  Delegate  to  Congress.  The  same  precautions  were 
observed  and  the  same  kind  of  machinery  of  election  provided  for  the  election  of 
Delegate  as  for  representative  and  senator  in  the  Territorial  legislature.  Practically 
all  of  the  people  voted,  and  quite  as  many  voted  for  Delegate  to  Congress  as  for 
representatives  and  senators  in  the  Territorial  legislature.  There  was  a  full  and  free 
expression  of  the  popular  will,  under  the  theory  that  the  Territory  was  entitled  to 
send  a  Dele^te  to  Congress,  and  as  a  result  of  that  full  and  free  popular  expression, 
AN'ilcox  was  chosen  by  a  considerable  plurality.  He  comes  here,  therefore,  as  the 
agent  of  his  peoi)le,  chosen  apparently  under  the  forms  of  and  with  all  the  solemnity 
which  surrounds  the  most  carefully  conducted  election,  and  we  think  he  ought  to  hie 
})erniitted  to  retain  his  seat  as  their  representative  in  the  capacity  of  a  Delegate. 

We  are  not  uninfluenced,  in  arriving  at  this  conclusion,  by  a  consideration  of  the 
fact  that  the  people  who  send  him  here  are  to  a  large  extent  unfamiliar  with  the 
methods,  the  policy,  and  the  inspiration  of  a  free  government.  They  have  under- 
taken to  give  expression  to  their  desire.  Since  the  organic  act,  they  have,  so  far  as 
we  are  advised,  shown  themselves  to  be  loyal  citizens  of  the  American  Republic, 
and  we  think  that  when  they  have  thus  spoken,  their  Representative  ought  to  be 
welcomed  as  such.  If  he  is  not  a  suitable  person  to  give  expression  to  the  wishes 
and  feelings  of  the  people  who  inhabit  those  islands,  and  who  are,  for  all  time,  to  \ye 
citizens  of  the  American  Republic,  they  will  doubtless  discover  that  fact,  and  in  due 
time  send  another. 

This  re[X)rt  was  presented  March  1,  1901. 

[Report  3(X)1,  second  session  Fifty-sixth  Congress.] 

(5)  Davison  vs,  Gilbert. 

Conf<fif\(f!(mality  of  State  redintriMing  law.     Report  fm"  contestee. 
No  action, 

Kc^port  ])v  Mr.  Tayler. 
The  report  is  Jis  follows: 

The  Committee  on  Elections  No.  1,  to  whom  was  referred  the  contested  election 
case  of  (Joorge  M.  I>avij^on  rs.  George  G.  Gilbert,  from  the  Eighth  district  of  Kentucky, 
make  the  following  report: 

The  contcFtee  was  elected,  as  shown  by  the  official  returns,  by  a  plurality  of  841. 

The  claim  of  the  contestant  chiefly  rests  upon  the  fact  that  on  March  11,  1898,  an 
act  was  imssed  by  the  legislature  changing  the  boundaries  of  the  Eighth  and  Eleventh 
ConjrresHional  districts  of  Kentucky,  whereby  the  county  of  Jackson  was  taken  from 
the  Kip:hth  dintrict  and  added  to  the  Eleventh.  Jackson  County  ha\'ing  a  large 
Republican  majority,  the  effect  of  its  transfer  to  the  Eleventh  was  to  change  the 
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Ki^lith  from  a  rliHtrict  which  )iad  i mi iuhI lately  previously  Tieen  Republican  into  a 
DeiiUK-ratic  dintriot. 

Ah  res|H'i*t*»  this  ai't,  the  rontentant  (rlaiminl  three  thiiif^: 

First.  That  it  wan  contrary  to  the  eouHtitntion  of  the  State  of  Kentucky; 

Set'oiid.  That  it  was  never  prr»}ierly  }MUwe<l  l>y  the  le^Blature  in  the  manner 
n»quire(l  bv  the  Kentucky  conntitution; 

Thinl.  "fhat  it  wiw  contrary  to  the  act  of  CongresH  apportioning  Reprenentatives 
anumg  the  Staten. 

Ah  to  the  lirnt  two  profKMitionH  your  committee  has  no  difficulty  in  arriving  at  the 
concluHioh  that  the  act  of  Man'h  11,  1898,  was  not  in  contravention  of  (he  Kentucky 
coiLHtitution,  and  that  it  wan,  as  far  as*  we  have  authority  to  inquire,  properly  paaeied 
by  the  leginlature. 

The  thini  pro^MWtion,  namely,  that  it  contravenes  the  act  of  Ck)ngreai,  is  more 
serioiiH,  and  requirt»H  more  careful  conwderation. 

The  FtMleral  ('onstitution.  Article  I,  Hection  4,  paragraph  1,  is  as  follows: 

"The  Timet",  Place's  and  Manner  of  holding  Elet'tions  for  Senators  and  Kepresenta- 
tivw,  Hhall  1h>  prepcrilxMl  in  each  State  hy  the  I^egislature  thereof;  but  the  ConfrreHS 
may  at  any  time  bv  l^w  make  or  alter  hucIi  regulations,  except  as  to  the  Plaoes  of 
('h(M»sing  Si'uatorp.^* 

Thin  provision  of  the  Constitution  hat*  lKH»n  very  nuich  disciisscHl;  first,  as  to  the 
woiK*  of  the  ]M)wer  grantwl  to  Congress  n»s|)ecting  the  manner  of  holding  Congres- 
sional elcK'ticnis;  an<l,  sc^cond,  as  to  the  ex|)e<iienrv  of  the  exercise  of  such  power 
where  it  was  sought  to  l)e  exerciseil,  if  posaesse*!,  for  the  jmrpose  of  controlling  the 
division  of  a  State  into  Congressional  <listricts. 

It  is  !H'lieve<l  that  this  is  the  first  time  in  the  history  of  the  Government  when 
C^ingrt'ss  has  Unn  calle<i  uiKjn  to  un<io  the  work  of  a  State  which  had  divided  itself 
into  the  projMT  numlxT  of  ('ongressional  <listricts. 

When  the  Constitution  was  under  consideration  by  the  various  States  several  of 
them  op{)os(Ml  the  unqualified  a(uvptance  of  the  provision  al)Ove  quoted,  on  the 
express  ground  that  the  claiL^e  was  liable  to  miscHmstruction  and  that  under  its 
terms  Congress  might  at  s<:»me  time  seek  to  divide  the  States  into  districts,  and  in 
several  States  the  ratifying  ImmU*  a<'(vpted  the  Constitution  on  condition  that  effort 
sh(»ul<l  Ik'  made  to  chanu:e  the  ])hraseology  so  as  to  put  this  matter  beyond  dispute. 
For  nearly  fortv  years  the  Stattv  proceedtnl  U)  elwt  KepresentativeSy'some  at  lar>!e 
antl  some  by  ((istri<*ts.  In  1840  the  jK)licy  of  elei'ting  by  districts  was  generally 
approved  an<l  adopte<l,  but  several  of  tlu^  States  continueil  to  elect  their  Representa- 
tives by  the  vote  of  the  entirti  State.  The  first  legislation  on  the  subject  going 
l)eyon:l  the  mere  a]>portionment  of  the  States  was  enacttni  in  1842.  In  the  appor- 
tionment act  of  that  year  an  amendment  wjis  ad<le<i  in  the  Houst^  provi<iing  for  the 
<livision  «>f  the  several  States  into  districts,  com{M)S(Ml  of  eontigtious  territorv,  etpial 
in  nuni!)er  t«>  the  nuuilKT  <»f  KepresiMitatives  to  which  the  Ste,te  was  entitfe<l,  and 
ejich  district  to  elect  one  Kenresentative,  an<l  no  more. 

The  amendment  jmivokeo  considerable  discussion,  but  was  finally  adoptetl. 

Tlie  apiM)rtionment  act  base<l  u|>on  the  census  of  1 8o0  made  no  provision  for  the 
division  of  States  into  districts,  nor  did  tlie  act  of  18<)2.  The  act  of  Febniary  2, 1872, 
provide<l  that  Ke])resentatives  should  Ih»  c  lectin!  by  districts  (rom]K)8tHl  of  contiguous 
territory,  and  ad«led  the  provision  "containing,  as  nearly  as  practicable,  an  etpial 
number  of  inhabitants."  The  winie  ]>rovision  ap|K*ars  in  the  apportionment  ai'ts  of 
1882  and  1891. 

So  far  as  legislative  declaration  is  concenie<l,  it  is  apparent  that  Congn^ss  has 
ex]>ressed  an  ojdnion  in  favor  (►f  its  power  to  reijuire  that  the  States  shall  lie  divided 
into  ilistricts  composed  of  contiguous  territory  an<l  of  jis  nearly  eipial  population  as 
pra<*tical)le.  Whether  it  has  the  ccmstitutional  right  to  enact  such  legislatifui  is  a 
very  serious  <inestion.and  the  uniform  current  of  opinion  is  that  if  it  has  such  power 
un«Ier  the  Constitution,  that  power  ought  never  to  Ik^  exercise<l  to  the  extent  (»f 
declaring:  a  right  to  <livi<le  the  State  into  Congressional  districts  or  to  su^^rvise  or 
chantre  any  <listncting  which  the  State  may  provide. 

The  Ih'si  opinion  seems  to  l>e  that  the  Constitnticm  dot^s  not  mean  that  under  all 
circun»stances  Congress  shall  have  ]>ower  to  divide  the  States  into  districts,  but  onlv 
that  the  constitutional  provision  was  inserte<l  for  the  purpose  of  giving  Congress  the 
jMJwer  lo  ]irovide  tlu»  means  whereby  a  State  should  l)e  repri»sent(Ml  in  Congress  when 
the  State  itself,  for  sonie  rotoson,  ha**  failed  or  refuse<l  to  make  such  provision  itself. 

Justice  Slorv,  in  his  commentaries  on  the  Constitution,  savs: 

*'  In  answer  to  all  such  re:isonintf  it  was  urged  that  there  was  not  a  single  article  in 
the  whole  systeni  m<ire  completi'ly  defensible.  Its  propriety  rested  upon  this  plain 
]»n>])osilion,  that  <'ver\' L'ovennnent  <.»ught  to  contam  within  itsc^lf  the  means  of  itij 
own  pH'servation.     A  disttretionary  power  ov<'r  elections  nmst  Ik:  vested  somewhere. 
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There  seem  to  be  but  three  ways  in  which  it  could  be  reaflonably  oi^nized.  It  might 
be  IcKljrefl  either  wholly  in  the  National  Legislature,  or  wholl  v  in  the  State  legislatures, 
or  primarily  in  the  latter  and  ultimately  in  the  fonner.  Thelast  was  the  mode  adopter! 
by  the  convention.  The  regulation  of  elections  is  submitted  in  the  firnt  instance  to 
the  loi»aI  government,  which  in  ordinary  cases,  and  when  no  improi>er  views  prevail, 
may  both  conveniently  and  satisfactorily  be  by  them  exercised;  but  in  extraordinary 
circumstances  the  power  is  reserved  to  the  National  Government,  so  that  it  may  not 
l>e  a])used,  and  thus  hazard  the  safety  and  permanency  of  the  Union." 

He  adds:  *'  It  is  not  too  much,  therefore,  to  presume  that  it  will  not  be  resorted  to 
by  Congress  until  there  has  l)een  some  extraoniinary  abuse  or  danger  in  leaving  it  to 
the  discretion  of  the  States  respectively.** 

Hamilton,  in  the  Federalist,  makes  this,  among  other  comments,  on  the  subject: 

"Nothing  can  be  more  evident  than  that  an  exclusive  power  of  regulating  elections 
for  the  National  Government  in  the  hands  of  the  State  legislatures  would  leave  the 
existence  of  the  Union  entirely  at  their  mercy.  They  could  at  any  moment  annihi- 
late it  by  neglecting  to  provide  for  the  choice  of  persons  to  administer  its  affairs.*' 

Madison  expre8He<l  the  same  views  in  the  Virginia  convention  with  great  force,  and 
expre}«?ed  the  opinion  that  if  the  elei'tions  were  exclusively  under  the  cont^rol  of  the 
State  jrovernment  the  General  Government  might  easily  be  dissolved. 

Chancellor  Kent,  in  his  Commentaries,  says: 

"The  legislature  of  eac^h  State  prescribes  tne  times,  places,  and  manner  of  hol<ling 
elei'tions,  8ubje<ft,  however,  to  the  mterference  and  control  of  Congress,  which  has  per- 
mitted them  for  the  sake  of  their  own  preservation,  and  which  it  is  to  be  presumed 
they  will  never  Ikj  disposed  to  exercise  except  when  any  State  shall  neglect  or  refuse 
to  make  adequate  provision  for  the  purpose.** 

In  the  Twenty-second  Congress,  first  session,  an  elaborate  report  was  presented 
by  Mr.  Welwter'on  the  subject  of  apportionment.  In  the  course  of  this  exhaustive 
statement  he  discusses  the  very  question  which  is  here  involved.  The  following 
extract  is  fairly  representative  of  the  rest  of  the  report  on  that  phase  of  the  question: 

"Whether  the  sulxlivision  of  the  representative  power  within  any  State,  if  there 
l)e  a  sulKlivision,  Ihj  e<]|ual  or  unequal,  or  fairly  or  unfairly  made,  Congress  can  not 
know  and  has  no  authority  to  inquire.  It  is  enough  that  the  State  presents  her  own 
representation  on  the  floor  of  Congress  in  the  mode  she  chooses  to  present  it.  If  a 
State  were  to  give  to  one  iH)rtion  of  her  territory  a  representative  for  every  25,000 
persons,  and  to  the  rest  a  reprt»sentative  only  for  every  50,000,  it  would  lie  an  act  of 
unjust  legislation,  doubtless,  but  it  would  be  wholly  beyond  redress  by  any  power 
in  Congress,  becAuse  the  Constitution  has  left  all  this  to  the  State  itself. 

These  are  the  guar<le<i  wonls  of  a  great  commentator  on  the  Constitution,  unin- 
fluenced by  any  bias  or  si)ecial  motive,  except  to  justly  interpret  its  provisions. 

A  remarkable  and  convincing  8i)eech  is  that  made  in  the  Twenty-seventh  Congress 
])y  Nathan  Clifford,  then  a  Representative  from  Maine  and  afterwards  a  justice  of 
the  Supreme  Court  of  the  United  States.  Mr.  Cliffonl  argueil  with  great  cogency 
against  tlie  theory  that  Congress  had  any  such  power  as  the  act  of  1842  undertook 
to  express,  and  in  our  opinion  those  arguments  have  never  been  satisfactorily 
answered. 

And,  indeed,  the  force  which  the  proposition  contended  for  by  the  contestant  in 
this  case  possesses  is  derived  chiefly  from  the  fact  that,  without  objection  for  the  last 
three  decades,  C/ongress  has  legislate<l  as  though  no  question  was  made  as  to  its 
]>()\ver  over  the  division  of  States  into  districts.  If  the  act  of  1842,  in  which  we  find 
th(^  first  Congressional  expression  of  power,  had  sought  by  its  terms  to  define  the 
geographical  boundaries  of  every  Congressional  district  in  the  several  States  it  could 
not  hv  any  possibility  have  been  adopted.  So  far  as  we  have  been  able  to  learn,  no 
friend  of  the  amendment  to  that  act  contended  that  Congress  had  any  such  power. 
The  constniction  of  Madison,  Storv,  and  Kent  seems  most  reasonable  and  natural. 

Your  committee  are  therefore  of  opinion  that  a  proper  construction  of  the  Consti- 
tuti(»n  does  not  warrant  the  conclusion  that  by  that  mstrument  Congress  is  clothed 
with  power  to  determine  the  boundaries  of  Congressional  districts,  or  to  revise  the 
acts  of  a  State  legislature  in  fixing  such  boundaries;  and  your  committee  is  further 
of  opinion  that  even  if  such  power  is  to  be  implied  from  the  language  of  the  Con- 
stitution, it  would  l>e  in  the  last  degree  unwise  and  intolerable  that  it  should  exer- 
cise it.  To  do  so  would  be  to  put  into  the  hands  of  Congress  the  ability  to  disfran- 
chise, in  effcMJt,  a  large  body  of  the  electors.  It  would  give  Congress  the  power  to 
apply  to  all  the  States,  in  favor  of  one  party,  a  general  system  of  gerrymandering. 
It  IS  true  that  the  same  method  is  to  a  large  degree  resorted  to  by  the  several  States, 
but  the  divisicm  of  i)olitical  power  is  so  general  and  diverse  that  nothwiti 
the  inherent  vice  of  the  system  of  gerrymandering,  some  kind  of  eqi 
bution  results. 
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Your  committee  therefore  recommends  the  adoption  of  the  following  reeolations: 
Ri'sidred^  That  Geonre  M.  Davison  was  not  elected  a  Representative  to  the  Fifty- 
sixth  Congress  from  the  £ighth  district  of  Kentucky,  and  is  not  entitled  to  a  sdkt 
therein. 

Renolnd,  That  (ieorge  G.  Gill)ert  was  elected  a  Representative  to  the  Fiftjr-sixth 
Congress  from  the  Eighth  district  of  Kentucky,  ana  is  entitled  to  retain  his  seat 
therein. 

This  reiwrt  was  presented  March  1, 11K)1,  just  before  the  close  of  the 
last  session. 

[Kepoil  3000,  second  session  Fifth-sixth  Congress.] 

m 

(6)  Walker  va,  Khea. 

Fraud,     licjyortfor  amtestee.     No  action. 

Report  by  Mr.  Tayler. 

Aside  from  formal  parts  and  tables  of  returns  and  population,  the 
body  of  the  brief  report  is  as  follows: 

The  ]>rint(Hl  testimony  in  the  case  compri8e<l  ahout  3,000  pages,  and  brought  in 
vast  detail  U'fore,  the  committee  the  evidence  relating  to  the  charges  of  the  contestant 
and  the  counter  charges  of  contestce. 

The  case  was  mcM  elalx)rately  ami  ahly  argued  for  about  two  weeks  before  the 
committee,  and  was  then  considered  for  many  weeks  with  the  greatest  care. 

The  conclusion  arrive<l  at  as  a  consequence  of  the  committee's  investigatiou  is  that 
while  the  evidence  shows  that  there  were  frauds  and  irregularities  practiced,  chiefly 
in  tlie  interest  of  the  contestee,  they  fall  very  far  short  of  bemg  sufficient  to  justify  a 
change  in  the  result  of  the  elwtion. 

This  report  was  presented  January  30,  1901. 
[Re|X)rt  25t>t),  second  session  Fifty -sixth  Congress.] 

(7)  White  vh,  Boreing. 

Name  not  nyulaiiy  on  party  ticket,  Rejxrrt  far  contestce^  who 
Vita'tncil  tlir  Scat, 

Re  pout  by  Mr.  Olmsted. 

Contestant  and  contestce  WTre  lx)th  Republicans.  Contestant 
received  11,244  votes  and  contestee  15,706,  a  plurality  for  contestee  of 
4,4()2.  The  Democratic  candidate  received  3,319  votes,  and  the  Popu- 
list candidate  122.  Contestee's  name  was  printed  on  the  ballot  under 
the  hcadint^  '*Rc])ul)lican  ticket"  and  the  regular  Republican  emblem, 
a  log  cai)in.  Contestant  was  nominated  by  petition,  and  his  name  was 
printed  under  the  heading  ''Free  Republican  ticket,''  with  a  pictureof 
himself  as  emblem.  Contestant  was  not  a  candidate  for  the  Repub- 
lican nomination  and  did  not  claim  the  right  to  have  his  name  printed 
in  the  party  column,  but  he  charged  that  contestee  was  irregularly 
nominated  and  should  not  have  had  his  name  in  the  party  column.  iTe 
claimed  that  either  the  party  vote  for  contestee  should  be  thrown  out 
and  the  seat  given  to  himself  who  had  a  majority  of  the  remaining 
votes,  or  the>  election  should  be  declared  void. 

Under  the  law^s  of  Kentucky,  party  organizations  and  party  com- 
mittees were  recognized.  Parties  were  permitted  to  nominate  either 
by  primary  election  or  by  convention.  If  they  nominated  by  primary 
election  tlie  committee  or  governing  authority  of  the  party  had  power 
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to  provide  for  the  manner  in  which  the  expenses  of  holding  the  election 
should  be  paid.  Any  candidate  not  notifying  the  party  committee  at 
least  fifteen  days  before  the  primary  election,  '"  and  any  person  who 
has  not  giv^en  such  notice  to  the  committee  or  goveniing  authority,  or 
who  has  not  complied  with  the  conditions  prescribed  by  the  committee 
or  governing  authority  for  the  government  of  candidates,  shall  not 
have  his  name  printed  on  the  ballots  used  in  such  primary  election." 

It  was  a  custom  of  the  party  in  cases  where  only  one  candidate  had 
announced  himself,  as  above  provided,  to  nominate  that  candidate  by 
a  resolution  of  the  committee,  after  due  notice,  without  action  by 
either  primary  or  convention. 

The  Republican  committee  had  provided  that  the  expenses  of  a  pri- 
marv  election,  in  this  case,  should  be  provided  by  assessments  on  the 
candidates,  to  be  paid  at  least  fifteen  tmys  prior  to  the  election.  Con- 
testee  was  the  only  candidate  complying  with  this  condition  and  he 
was  nominated  by  the  committee.  Contestant  claimed  that  both  meet- 
iiigs  of  the  committee  were  irregular,  as  votes  were  cast  at  them  by 
proxy  and  there  was  not  a  quorum  present  without  counting  the 
proxies.     The  committee  said: 

We  are  referred  to  Rule  No.  29  of  the  Republiitan  organization  of  Kentucky,  wliich 
i.s  naid  to  read  as  follows: 

"No  delegate  elected  to  a  State  or  district  Republican  convention  shall  be  jKjr- 
m  it  ted  to  cast  a  vote  by  i)roxy.'* 

This  was  not,  however,  a  State  or  district  Republican  convention,  and  the  parties 
j)resent  did  not  attend  as  delegates  elected  to  said  convention,  but  as  members  of  tlie 
district  committee  of  the  Eleventh  Congressional  district  of  Kentucky,  a  standing 
committee.  As  this  district  committee  or  governing  authority  is  recognized  by  stat- 
ute, and  is  authorized  in  the  case  of  a  tie  vote  or  contest  at  a  primary  elet^tion  to  hear 
and  determine  such  contest  and  decide  who  shall  be  entitled  to  the  nomination,  the 
argument  is  made  on  l)ehaif  of  contestant  that  its  members  are  public  officers  and 
can  not  delegate  their  lowers.  But  even  as  to  public  officers  the  distinction  is  always 
drawn  ])etween  duties  of  a  judicial  nature  and  those  which  are  purely  ministerial. 
Tlie  evidence  shows  that  not  only  in  the  State  central  committee,  but  also  in  the 
distri(;t  committees  of  the  Republican  party  the  use  of  proxies  is  quite  common. 

Mr.  White  was  not  a  candidate  for  the  Republican  nomination;  his 
name  was  on  the  ballot  where  he  had  wishea  it  to  be.  No  effort  had 
been  made  by  him  or  by  anybody  to  take  legal  steps  to  have  cont<*st<^e's 
name  kept  off  the  ballot  as  Republican  candidate.  The  c*ase  was  there- 
fore much  less  strong  than  the  case  of  Fairchild  vs.  Ward,  in  the  Fifty- 
fifth  Congress,  whicn  had  been  decided  by  that  Congress  not  to  be 
strong  enough.  There  was  no  evidence  how  many  voters  voted  for 
contestee  by  stjmiping  under  the  party  emblem  for  a  "  sti-aight  ticket." 
So  far  as  the  evidence  showed,  all  of  them  may  have  voted  for  him  by 
stamping  after  his  name  or  by  writing  his  name  on  the  ticket.  He 
received  the  majority  of  the  votes,  and  the  committee  held  that  he  was 
entitb'd  to  the  seat. 

Seven  members  of  the  conmiittee  signed  the  report  above  outlined. 
Ml*.  Snodgrass  agreed  to  the  conclusion,  on  the  ground  that  the  con- 
testee was  regularly  nominated.  Mr.  Green  also  agreed  to  the  con- 
clusions, but  presented  a  brief  explanation  stating  the  arguments  in  a 
slightly  different  wa}'. 

The  report  was  presented  March  29,  1900.  The  House  adopted  the 
resolutions  presented  without  division. 

[Report  S76,  first  session  Fifty -sixth  Congress.] 
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(8)  Pearson  vv.  Crawford. 

lUetjal  reAjUtration;  hrUhry;  intiinidatlofu  Majority  reptyrt  far 
CiniU'Mnnt;  minor iUj  report  for  contt'Htee,     Contestant  seated. 

Majority  roport  by  Mr.  Roberts;  minority  report  by  Mr.  Miers. 

On  the  face  of  tfic  returns  as  canvassexi,  contestee's  majority'  was 
238.  Correcting  some  obvious  errors,  his  majority  was  218.  Contest- 
ant made  charges  of  bribery,  intimidation,  and  irregularities,  and  of 
the  circ'uhition  of  spurious  letters  attributed  to  himself.  He  also 
attacked  the  vote  of  certain  precincts,  and  certain  individual  votes,  for 
fraud.  The  conmiittee  found  ''that  the  campaign  was  waged  on  the 
race  issue,  notwithstanding  the  fact  that  no  negroes  hold  office  in  the 
Ninth  Congressional  district,  and  that  they  do  not  constitute  oiie-tcnth 
part  of  the  population  of  said  district."'  Contestee's  entire  gain  over 
the  (election  of  lSi)t>  was  in  th(»  two  counties  containing  most  of  the 
negro  voters. 

It  is  Hijriiilicant  that  th(»  fallinjj:  off  in  t!ie  Republican  vote  occurs  in  tho8c»  precincts 
an<l  counties  in  which  intimidation  is  charytMl.  Exhibit  K,  for  instance  ( Rei*onl,  p. 
129),  shows  that  the  vote  cast  at  the  seconrl  pre<'inct  at  Asheville  was  nearly  40  |)er 
cent  less  than  the  rt»)ifistration  at  that  precinct;  and  th(^  ti»stiniony  of  Henry' l^nson 
(RtH'<)nl,  p.  147)  shows  that  annetl  men,  nonresidents  of  this  pre<',inct  and  imrtisans 
of  contestee,  were  stationnl  at  th(;  iH)lHnfr  j>lace  on  ele<*tir>n  day.  The  same  witnens 
also  U^stities  that  the  Repubhcan  voters  oi  this  precinct  were  preventeil  by  threats 
from  hoi<linj^  ])ohtical  meetings,  and  were  even  afraid  to  appear  on  the  streets  at 
night  just  i)rior  to  the  election.  The  testimony  of  Senator  Pntchanl  shown  cronclu- 
sively  that  intimidation  on  the  part  of  the  DemcKTats  was  ])redetennined,  widespread, 
and  systematic.     ♦    *    ♦ 

It  is  imj>ossi])le  for  the  conmiittee  to  defint^  the  scojx*  or  to  estimate  the  elfet^t,  in 
precise  words  or  figun\»»  of  arithmetic,  of  the  influence  of  intimidation,  of  the  cinni- 
lation  of  thest*  letters,  of  the  bribing  of  Republicans  to  stay  away  from  the  ik>1Is,  and 
of  mob  violence  on  the  night  pre<'iHling  and  r>n  the  day  of  election.  We  have  no 
hesitation  in  reaching  tin*  conclusion  tluit  these  unlawful  metho^ls  and  pnjceedings, 
operating  concurrently,  aR»  suflicient  to  overturn  contestee's  ]>lurality  of  228  votes; 
and  if  nothing  else  apjK'ared  in  this  ciise  these  reprehensil)le  an<l  dishonept  iiietlu^ls 
n»sortcd  to  by  partisiins  of  the  contestee  would  justify  the  House  in  declaring  a 
vacancy. 

Accoi'ding  to  the  coniniittcc,  contestee  clainiecl  in  his  brief  that  one 
precinct  should  be  rejected  IxM'ause  the  registration  was  not  conducted 
as  prescribed  by  law.  If  this  claim  were  conceded  it  would  settle  the 
whole  case,  as  there  were  enough  otIuM*  precincts  of  the  same  sort,  in 
which  the  returned  niajoritiivs  were  for  contestee,  to  overcome,  if 
rejected,  within  3  votes  of  the  (Mitire  returned  majority  of  contestee, 
and  c()nt(\stee  had  practically  admitted  that  4  votes  should  be  deducted 
for  bribery.  The  coimnittee  quoted  a  rec(Mit  legislative  precedent  in 
South  C  arolina  for  the  doctrine  that  the  hnv  of  the  State  was  niauda- 
tory  as  to  time  and  place  of  registration.     They  said: 

The  language  of  the  North  Carolina  statute  on  this  point  is  as  follows  (sei*.  8): 

"  I'rorldt'd,  That  no  registration  shall  l)e  had  except  at  the  times  and  places  herein- 
after provided." 

And  in  se<'tion  9: 

"And  such  registrars  shall  also,  between  the  hours  of  9  o'clock  a.  m.  and  4  o'cloi*k 
p.  m.,  for  four  consecutive  Saturdays,  and  between  the  hours  of  9  a.  m.  and  12  o'cl(K*k 
m.,  on  the  second  Satunlay  preceding  the  election,  at  the  voting  plat^  of  said  pre- 
cinct, keep  ojK'U  said  book  for  the  registration  of  any  electors  residing  in  puch 
j)recin(t,  etc." 

Here  wi^  have  the  aflinnative  requirement  that  the  registration  shall  be  had  at  the 
polling  place,  cou])le<l  with  the  explicit  proviso  that  it  shall  be  had  nowhere  else; 
and  it  wouhl  be  im|K)Ssibleto  won!  a  law  in  language  more  clearly  mandatory.  I"p4jn 
a  strict  (construction  of  the  statute,  and  upon  a  strict  compliance  with  contestee's 
claim  as  to  the  mandatory  provisions  of  tliis  statute,  the  case  is  easily  settled. 
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In  addition  to  this  irregularity  in  registration  there  was  evidence 
that  a  Democrat  had  stuffol  the  box  at  one  precinct,  and  that  the  pro- 
vision of  law  requiring  the  judges,  before  the  opening  of  the  polls,  to 
examine  the  ballot  boxes  and  see  that  there  was  nothing  in  them  was 
violated  at  the  other,  as  was  shown  by  the  discovery  in  it  of  several 
hundred  old  ballots  from  a  former  election  when  the  box  was  opened 
at  the  close  of  the  polls.     The  committee  said: 

Tlie  provision  of  law  requiring  ballots  to  be  deposited  in  empty  boxes  is  in  its 
nature  juflt  as  mandatory  as  a  provision  requirin}^  that  the  ballots  shall  be  on  white 
paj)er  and  without  device.  Under  such  a  law  a  ticket  printed  on  red  paper,  or  con- 
taining a  device,  is  void;  and,  by  parity  of  reasoning,  ballots  depositea  in  a  box  one- 
tliird  full  of  tickets  at  the  opening  of  the  polls,  resulting  in  an  mcorrect  count,  as  in 
this  case,  must  vitiate  the  returns.  It  is  axiomatic  that  laws  designed  to  secure  the 
accuracy  of  the  count  are  mandatory.  So  the  returns  from  this  precinct  must  be 
rejected,  whether  we  decide  that  the  law  in  respect  of  time  and  place  of  registration 
be  mandatory  or  directory. 

Evidence  as  to  six  other  precincts  was  also  considered  by  the  commit- 
tee and  the  votes  of  five  or  them  rejected,  and  the  return  of  the  sixth 
rejected  and  the  votes  cx)unted  on  evidence  aliunde.  The  minority 
counted  the  five  and  held  the  evidence  aliunde  insufficient  as  to  the 
sixth. 

In  one  precinct  the  committee  found  that  one  of  the  officers  of  elec- 
tion had  stuffed  the  box.  The  minority  said  that  the  evidence  was 
inconclusive  and  contradicted,  and  that  at  most  it  applied  only  to  the 
county,  not  to  the  Congressional,  box.     The  majority  said  on  this  point: 

The  effort  of  the  contestee's  coimsel  to  show  that  the  box  which  Martin  was  caught 
in  the  act  of  stuffing  was  the  county  box  is  of  no  avail,  because  it  is  clear  that  he 
stuff e<l  one  of  the  boxes  and  that  he  handled  part  of  the  tickets  from  the  Ck)ngres- 
sional  box,  so  thdt  his  touch  tainted  the  entire  returns,  and  they  must  be  rejected. 

The  majority  rejected  and  the  minoritv  counted  this  return. 

In  another  precinct  the  committee  saia  that  the  evidence  shows  nine 
distinct  varieties  of  fraud  and  irregularity.  The  return  wtis  false, 
the  number  of  ballots  exceeding  the  numljer  of  voters.  The  poll  list 
introduc(»d  in  evidence  by  contestee  was  forged.  The  Democratic 
judge  of  election,  who  was  chairman  of  the  board,  confessed  that  he 
was  drunk  on  quinine. 

The  minority  could  not  find  the  nine  sorts  of  fraud;  the  poll  list  was 
not  introduced  by  contestee,  and  there  was  no  proof  that  it  was  forged; 
the  only  thing  wrong  with  the  return  was  the  omission  of  11  votes 
cast  for  one  Boggs. 

Two  returns  were  rejected  by  the  committee  for  bribery,  evidence 
])eing  (juoted.  The  minority  said  that  there  were  only  twelve  witnesses 
in  the  one  cas(^  who  proved  that  two  voters  were  bribed  and  that  in  the 
other  case  one  witness  testified  that  himself  and  two  other  voters  were 
bribed. 

In  Asheville  a  witness  testified  that  he  had  been  promised  b}^  the 
Democratic  county  chairman  of  Buncombe  County  (who  was  one  of 
contestee's  attorneys  in  the  case)  $70  if  he  would  deliver  25  votes  for 
contestee.  This  witness  was  arrested  for  perjury,  and  contestant 
claimed  that  his  other  witnesses  were  thereby  intimidated  from  testi- 
fying. Three  of  them  testified  before  the  incarceration  of  the  first 
witness,  but  the  nex'^  morning  four  more  who  had  been  subpoenaed 

II.  Doc.  510 — ay 
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failed  to  jipptMir,  iind  no  more  testiinony  was  taken.     The  committee 
8aid: 

Murphy*p  conduct  in  puppnwinjr  teftimony  at  thin  place  is  absolutely  indefensible, 
and  iri  an  act  of  iMmteinpt  t4>wanl  the  House  of  Keprusentatives and  tbe  notary  acting 
under  the  authority  of  a  ntatute  of  the  Tnitetl  States  whicb  merits  the  eniphatic 
<*ondenination  of  thih  lIoiLsi*.  Thin  cr^uduct  of  Murphy,  the  attorney  of  conte^tee, 
ani]>ly  justifies  the  committee  in  rejecting?  the  returns  from  the  entire  township. 

The  connnittee  referred  to  the  case  of  Featherston  vs.  Gate,  in  the 
Fifty-tirst  Congress,  as  a  precedent  for  this  action. 

Tfie  minority  held  that  the  case  of  Featherston  i'«.  Cate  wa.s  not  a 
precedent.  In  that  case  a  witnesh  testified  that  he  issued  and  saw 
voted  more  ballots  for  contestant  than  were  voted  for  him.  He  was 
arrested  for  perjury  in  so  testifying,  and  the  threat  was  openly  made 
by  contestee  s  counsel  that  he  would  arrest  all  other  witnesses  he 
tliouglit  were  swearing  falsely.  The  committee  had  merely  held  that 
strict  and  technical  pr(K)f  of  the  vote  would  not  be  inquired  whore  tes- 
timony had  ]>een  suppressed.  In  this  case  the  witness  had  charged 
contestant's  attornev  with  an  indictable  offense  and  was  guilty  of  a 
felony  if  he  charge({  falselv.  ""  No  just  inference  could  l>e  drawn  that 
the  purpose  was  to  intimidate  witnesses.  Witnesse^s  who  teatifj^  in 
contested  election  casi*s  do  so  under  regulations  of  law,  as  in  other 
cases,  and  men  who  rely  ui)on  the  testimony  of  such  witnesses  have  no 
ri^ht  to  have  them  protected  in  the  violation  oi  law."  There  was  no 
evidenc(»  that  witnesses  were  intimidated  from  testifying.  Those  who 
failed  to  appear  on  Fe])ruary  24  were  given  in  the  notices  to  take  tes- 
timonv  as  <*alled  for  February  23,  and  there  were  no  subpcbtnas  in  the 
record  to  show  that  thev  had  ]>een  required  toaj>pcar  on  tnc  next  day. 
Even  '•  if  it  be  admitted  that  the  evidence  of  Harrison  is  true,  it  onlv 
proves  the  fact  that  he  was  offered  money,  and  that  he  received  none, 
and  therefore  could  in  no  wav  affe^'t  the  results  of  the  election," 

Mor(H)ver,  the  arr(\sted  witness  and  the  onlv  other  witnesses  shown 
to  havii  beiMi  called  wen*  all  called  to  testify  in  regard  to  precinct  No. 
2,  Asheville  Township.  There  was  no  pretext  whatever  lor  rejecting 
the  other  eight  precincts  of  the  township,  and  the  minority  character- 
ized the  ])ro])()sal  to  do  so  as  ''the  most  sweeping  and  monstrous 
proposition  ever  submitted  to  the  House  of  Representatives." 

( 'ontest(*e  claimed  that  the  vote  of  Uerrells  precinct  should  be  rejected 
on  the  ground  that  the  Democratic*  judge  having  refused  to  remain  for 
the  count  on  th(^  night  of  tin*  election,  the  count  was  postponed  until 
the  next  morning,  the  ]k)x  in  the  uK^antime  having  been  removed 
from  the  ])()lling  place  and  kept  by  the  two  Republican  judges  and 
the  Republican  clerk.     TIk*  committee  said: 

AVljiU*  it  \vonl<l  )>4'  a  (lanircrous  ]>re(v<U'nt  to  declare  that  the  election  returns 
Hh()ul<l  lu'  n-jectcd  ill  thi»  interest  of  (MnitcHtoc  on  account  of  the  wronjrful  act  of  his 
own  partisan,  if  the  n-tnrns  ho  rejected  from  tliin  precinct  for  thirt  informality,  the 
contestant,  of  course,  \voul<l  he  })ermitte<l  to  prove  liin  vote  aHunde;  and  this  lie  hat< 
doni',  as  shown  hy  tlie  t<'stini<iny  of  ,1.  ('.  Bowman,  clerk  of  the  superior  tx>urt  of 
^litchell  County,  wlm,  in  the  ijuotation  from  his  testimony  cite<l  Inflow,  shows  that 
a  recount  of  this  hox  was  had  hy  the  notary  in  the  presence  of  contestee'a  counsel 
an<l  without  ohjectinu;  that  the  hox  was  hM*ke<l  and  sealed  in  accordance  with  the 
provisionsof  law,  and  that  it  had  heen  kept  in  this  condition  in  thecustoiiy  of  the  Raid 
ch'rk  I'ontinuously  since  tin*  day  after  the  election.  Tin*  n'count  nhows  the  identit^l 
nund>er  of  voti's  for  Pearson,  to  wit,  196,  which  were  returned  hy  the  election  officers 
from  llerrells  pn'cinct. 

The  minority  lield  that  the  statute  nMiuiring*  the  ballots  to  be  counted 
at  the  clo.se  of  the  polls  was  mandatory  and  that  the  vote  must  be 
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rejected.     Votes  could  not  be  proved  aliunde  by  recounting  the  dis- 
credited ballots. 

The  minoritv  insist  that  the  ballots  could  not  be  recounted  as  evidence  aliunde  of 
the  vote  actually  cast  at  that  precinct,  for  it  is  the  ballots  themselves  which  have 
been  discredited.  We  submit  that  the  only  competent  evidence  to  prove  the  vote 
cast  would  he  testimony  of  sworn  witnesses  m  sucn  case. 

On  the  general  issues  of  the  case  the  minority  held  that  there  was 
no  evidence  of  the  spurious  character  of  the  letters  circulated  in  the 
name  of  contestant,  or  that  thev  had  lost  him  votes;  that  there  was  no 
evidence  of  intimidation  or  of  any  violence  connected  with  or  affect- 
ing the  election,  and  that  the  precincts  rejected  for  irregularitv  in 
the  registration  or  for  the  failure  to  empty  the  box  of  the  old  ballots 
of  the  preceding  election  should  be  counted.  Contestee  had  not  asked 
that  these  precincts  be  thrown  out,  but  had  merely  set  up  a  counter- 
claim that  if  those  asked  by  contestant  be  rejected,  a  similar  one  should 
be  thrown  out  in  his  interest.  There  was  no  unfairness  intended  nor 
haiin  done  by  any  of  these  irregularities,  and  the  statute  was  plainly 
directory. 

This  case  was  called  up  on  May  9, 1900,  and  Mr.  Roberts,  the  author 
of  the  majority  report,  moved  to  strike  out  from  that  report  the  words 
''  Reject  Asheville  163,"  on  page  16,  and  to  deduct  163  from  the  total 
majority  of  318  found  for  contestant,  leaving  him  155.  Mr.  Roberts 
explained  that  he  made  this  motion  for  the  purpose  of  limiting  discus- 
sion and  to  show  that  the  rejection  of  Asheville  was  not  necessary  to 
sustain  the  contentions  of  the  majority.  The  point  of  order  was  made 
and  sustained  that  the  report  of  a  committee  can  not  be  amended  by 
the  House.  After  further  debate,  the  substitute  resolutions  proposed 
by  the  minority  were  lost  by  a  vote  of  127  to  128.  (This  is  the  cor- 
rected vote;  it  was  first  announced  as  a  tie.^  The  resolutions  proposed 
by  the  committee  were  passed  by  a  vote  ot  129  to  127,  and  on  May  10, 
1900,  Mr.  Pearson  was  sworn  in. 

[Report  199,  parts  1  and  2,  first  session  Fifty -sixth  Congress.] 

(9)  Wise  vs.  Young. 

Fra\t4;  false  counting.  Majority  report  for  contestant;  minority 
report  for  contestee.     Contestant  seated. 

Majority  report  by  Mr.  Weeks;  minority  report  by  Mr.  Burke. 

The  issues  in  this  case  were  generally  similar  to  those  in  the  case 
])etween  the  same  parties  in  the  preceding  Congress,  except  that  in 
place  of  charges  of  preventing  votes  from  being  cast  by  obstructive 
tactics,  there  were  charges  of  stuffing  the  poll  lists  with  the  names  of 
iiiuit^inarv  or  illegal  voters.  Contestee  only  took  a  small  amount  of 
testimony,  directed  to  the  two  points  of  the  regularity  of  contestant's 
nomination  and  the  good  character  of  the  election  oflScers.  So  the 
case  came  before  the  committee  practically  on  the  evidence  of 
contestant. 

According  to  the  returns  as  canvassed,  contestee  had  a  plurality  of 
5,979  and  a  majorit}^  of  2,534  votes.  According  to  the  report  of  the 
conmiittee,  the  true  result  should  be  a  plurality  of  2,434  for  contestant; 
according  to  the  minority,  contestee  snould  have  a  plurality  of  3,735, 
of  2,934,  of  1,678,  or  of  897,  according  as  the  vote  of  Norfolk  city 
was  or  was  not  counted,  and  according  as  the  certificates  of  voters 
were  accepted  or  rejected  as  evidence. 
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Tho  c<)iniiiitt(H^  rojoc'tod  the  ontiro  roturn.s  of  Norfolk,  but  counted 
siK'h  votos  as  won*  proved  aliuiido.  They  cuUod  attention  to  the  fact 
that  in  tlie  uneoiitested  parts  of  the  district  there  had  l>ecn  a  hirgc 
falling  off  in  the  vote  since  the  Presidential  election  of  18i*t5,  but  that 
in  Norfolk  th<»re  had  been  a  very  slijTht  decrease,  and  added: 

Contestant^  n*tiirn  U'iiiK  lai'l  nMv,  tlu*  tli-'prniMirtion  lK?twet*n  therotum  <if  votcp 
«iHt  in  Norfnlk  iiinl  t!n»s«»  rctiiriKMl  from  tlu'  countiin*,  and  the  extraonlinary  vote 
n*tiirne«l  for  «'ont«»Hte<»  from  N«)rfolk,  wen?  sufficient  to  cxdto  imiuiry.  .Aiter  catre- 
fiiUy  looking  into  the  evi^lencv  pnMluccNl  comvminK  the««e  n»tuniH,  we  have  no  hesi- 
tjition  in  <l(H'larin>r  that  no  siicli  v<»te  was  east  as  was  returned  fmm  Norfolk  and  that 
the  ct>nt*'stee  received  no  such  vote  th<'re  as  was  n^tunitNl  for  him. 

The  evi«U»nee  overwhehninjrly  i>stahlish(*s  the  fact  that  the  juflgtv  of  eleirtion  in 
Norfolk  wen'  in  eolhisif>n  in  the  inti'n^t  of  the  «'ontestee,  and  tliat  the  contestant's 
theory  of  how  the  elej'tion  was  mana^Nl  hy  corruj)t  offiiren?,  personally  frien<lly  to 
the  cont<*sttH»,  is  ri^lit. 

In  the  conti»st  in  the  Fifty-lifth  Conjrress  lH'twtH»n  the  Ranie  jiartie*?,  tlie  House  of 
Ke]»res4'ntativ«*s  dtn-ideil  that  if  election  officers  olwt met tnl  lawful  voters  the  vot«!i  of 
such  will  1m'  counte<l.  It  wiis  also  shown  l)y  the  manner  in  which  that  tH)nt«?Rt  was 
pH'pansl  and  <ltrid(Hl  that  when*  the  a^re>;ate  of  voti.'S  retunie^l  IH  approximately 
near  the  mimU'r  of  votes  cast,  the  jKirty  defrau<UNl,  either  by  the  throwing  out  of 
votes  cast  for  him  as  <lef«»<'tive  or  by  the  transfer  of  votes  t^ast  for  him  to  the  retiun 
for  his  opiM>nent,  may  ]>rotect  liimself  l)y  pn>vin>;  the  vote  he  actually  rei*eived.  In 
view  of  this,  ctwitestee,  or  his  mana^'rs  in  the  city  of  Norfolk,  evidently  reflolvetl 
U]N.»n  another  plan  in  tlie  last  eliM'tion.  We  call  it  a  plan  l>ec^au8e  of  its  uniforrn 
pnurtice  at  every  pnM-inct  of  the  citv.  The  similarity  of  methotl  lyith  which  it  was 
put  into  effect  in  every  pnM'inct  in  5iorfolk  shows  planning,  forethought,  and  delil>- 
enition.  It  was  in  ])rief  thus:  To  accept  all  v<»t^»s  offerefi,  to  make  return  of  few 
defiH'tive  ballots,  un<l  to  a<id  to  the  list  of  actual  voters  on  the  ik»11  books  of  the  sev- 
eral pn'cincts  enonjrh  names  nf  tictiti<ius  voters  to  enable  the  judges  to  return  for 
the  contestee  a  false  vote  so  lar^e  that  the  majority  returned  for  him  could  not  Ix? 
overcoiui*. 

If  this  scheme  had  Ikh-u  worked  adn»itly  it  might  have  rendere<l  the  frand  prac- 
ti«i.Hl  ditticnit  ot  <letecti(«i.  The  party  thus  defraude<l  does  not  complete  his  task  by 
pnxhicing  pnMifof  the  vote  actually  (^^t  for  him;  the  bunien  is  still  u])on  him  to 
show  that  the  vote  n'tunKfl  for  his  adversary  is  false.  Where  the  fictitious  names 
c<>i>i(»<l  frniM  the  resist  nit  ion  list  onto  the  ]m»11  iMwik  an^thos**of  his  iKilitii^l  adversaries 
whom  he  can  not  a|)^»rt)a<*h.  his  dilficulty  in  jrettinjrat  the  ])nK>f  that  thev  did  not  vot«* 
is  great.  Iiut  thelrien<lsof  the  conte.'rtee  practiced  the  fraud  so  bungingly  in  Nor- 
folk that  their  own  \v<»rk  convicts  thcin.  It  has  neither  the  merit  of  novelty  nor 
clever  execution.  The  cnntestee  admits,  touching  two  pret*inctsof  the  Fifth  wiinl  of 
Norfolk  from  which  nearly  I, (KM)  of  his  S.tkM)  vott»s  from  Norfolk  wen*  returiKMl,  that 
the  returns  are  unw<trthy  of  bi'lief.  The  a<lniission  was  unnecessary,  for  contestant 
pro\ed  it.  He  kc}it  tally  of  the  votes  cast  and  proved  that  the  returns  made  wen* 
absurdly  large  lie  then  })rnv4'd  who  were  tlu^  la.«t  voters  at  tlu^se  precincts,  and  that 
iH'ing  i)rove<l,  the  p<»ll  bouks  ?-hnw  that  these  sworn  officers,  both  l)efore  and  after 
the  voting  ceast'd,  added  hundreds  of  lictitions  names  to  those  of  gennine  voters  on 
the  list  and  returned  them  as  cast  for  the  c<nitestee. 

The  democratic  rej;istrars  w<Te  summoned  for  many  precincts,  and  admitteil  that 
many  of  th(^  names  aj)|K'aring  on  the  pnll  books  were  not  even  uiM>n  the  rejfistration 
lists.  Many  i»ers<»ns  apj Hearing  in  those  poll  lists,  some  of  them  I)em<H*rats,  itinie 
forward  and  tesliTuNl  that  they  had  imt  voted.  The  names  thus  fraudulently  plai.\'<l 
r>n  the  poll  lists  witu  so  inartiticially  made  u\}  that  they  arc^  evidence  of  crime.  They 
show  numbei*s  of  iKM^sons  whose  names  iM'gm  with  A  voting  together,  followeil  by 
numlKTs  whoM'  names  begin  with  l>  and  C\  and  so  on  thmughout  the  alphal>et. 
I)ead  men  w<'re  vc»te<l,  and  men  kn<»wn  tn  lu'  alisent  in  the  serviw  of  the  Unite<l 
J^tates.  Pntminent  citizens.  al»out  wlunn  the  judges  could  pretend  no  ignoraiiee,  were 
written  ilnwn  on  thesi*  lists  as  liavinjx  voted.  Where  the  frauds  p(»rmeati.Hi  everv 
precinct,  an<l  the  evid«'iice  leaves  nn  doubt  of  cons])ira<'y,  and  the  ri»turiis  aiv 
absurdly  lai"ge.  and  jioll  books  Iof^imI,  it  seems  idle  to  go  into  the  details  of  these 
returns  from  Norfolk,  precinct  l»y  j>recinct.  .'^utlrce  it  t«»  say  that  we  dismiss  the 
returns  from  N«)rfolk  a-  evidence  of  nothing  but  an  oi"ganizt»d  effort  to  return  a  fraud- 
ulent vote  for  conti'stee. 

In  the  course  of  his  imjK'achment  •»!  the  returns  in  Norfolk,  the  contestant  proved 
4.'i7  Votes,  to  which  lie  is  entitle<l. 
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In  a  large  number  of  other  precincts  there  was  evidence  that  more 
votes  were  cast  for  contestant  than  were  returned  for  him.  In  most 
cases  more  voters  themselves  testified  that  they  voted  for  him  than 
were  returned,  and  a  still  larger  number  was  proved  by  ''certificates" 
similar  to  those  held  admissible  in  the  previous  case  between  the  same 
parties.  (See  Wise  t'«.  Young,  Fifty-fifth  Congress,  an/^?.)  The  com- 
mittee went  over  this  testimony  by  precincts.  In  cases  where  the 
total  vote  remaining  after  accounting  for  the  proved  vote  for  contest- 
ant and  the  imperfect  ballots  was  less  than  the  vote  returned  for  his 
two  opponents,  the  committee  rejected  the  whole  return  and  counted 
only  the  vote  proved.  In  cases  where  the  discrepancy  might,  as  a 
matter  of  arithmetic,  be  accounted  for  by  the  numbers  of  ballots 
rejected  as  imperfect,  they  corrected  the  vote  according  to  the  proof, 
deducting  the  discrepancy  from  contestee.  Making  all  tne  corrections, 
they  found  the  result  as  above  indicated  and  recommended  resolutions 
declaring  contestant  entitled  to  the  seat. 

The  minority  called  attention  to  the  fact  that  man}^  of  the  witnesses 
testifying  that  thev  voted  for  contestant  did  not  prove  that  they  were 
registered  or  legal  votera.  They  also  objected  to  the  "certificates." 
They  then  analyzed  the  testimony  by  precincts,  showing  that  in  a  few 
cases,  as  admitted  by  contestee,  tne  discrepancy  was  so  large  as  to  jus- 
tify' the  rejection  of  the  returns,  but  that  in  most  cases  the  utmost  that 
could  be  claimed  was  the  correction  of  the  returns  according  to  the 
testimony,  deducting  the  discrepancy  from  contestee.  Bv  this  methoil, 
even  on  the  construction  most  favorable  to  contestant,  the  majority  of 
contestee  was  not  overcome,  and  the  minority  therefore  recommended 
a  resolution  declaring  him  elected. 

The  case  was  fullj^  debated  in  the  House,  and  the  resolution  pre- 
sented by  the  minority  was  lost  by  a  vote  of  128  to  132.  A  motion  to 
reconsider  this  vote  was  laid  on  the  table  by  a  vote  of  132  to  129. 
The  majority  resolutions  (which  had  first  been  amended  to  bring  them 
into  the  usual  form)  were  then  voted  on  and  were  passed,  the  iii*st  by 
a  vote  of  132  to  127,  and  the  second  by  a  vote  of  131  to  125.  Mr.  Wise 
was  then  (on  March  12, 1900)  sworn  in. 

Report  18t),  parts  1  and  2,  first  session  Fifty-sixth  Congress.] 

In  most  of  the  Congresses  for  manv  years  cases  were  duly  pre- 
sented to  the  House  and  referred  to  the  Committee  on  Elections,  which 
were  never  acted  on  or  reported  by  the  committee.  A  coniparison  of 
the  list  of  cases  given  in  the  index  to  the  Congressional  Record  (or 
Congressional  Gfobe)  in  each  Congress,  with  the  list  given  in  this  vol- 
ume, will  show  the  names  of  the  parties  in  these  cases,  but  there  is 
usually  very  little  other  information  obtainable  in  regard  to  them,  and 
none  of  that  information  hiis  any  lx?aring  on  the  i>urposes  of  this  vol- 
ume.    Tliey  are  therefore  disregarded  here.J 
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Pago. 

Abandonment 623 

Abatement 624 

Abbreviation '. 624 

AiMoiRNMENT,  foF  dinner,  etc.    See  Irregularitjr  in  hours  of  holding  election. 

A DJoruNMENT  OP  THE  POLL  bv  sheriff  in  Virginia 626 

Admission  (see  also  Agreement  and  Waiver) 626 

Affidavits,  ex  parte.     See  Evidence. 

A(;reement  (see  also  Admission  and  Waiver) 626 

Answer.     See  Notice  of  Contest. 

Api»orti()Nment 627 

A ppoRTioNMENT  ACT  (see  olso  Elcction  by  general  ticket) 627 

ASSE.^SMENT  OF  GOVERNMENT  EMPLOYEES 627 

Assessor  of  direct  taxes,  disqualifying  office.     See  Qualifications  of  Repre- 
sentatives. 
Australian  balix)t.     See  Ballots  imperfectly  markeil  under  Australian  system. 

Ba  llots,  distinguishing  marks 627 

Haklots,  double 634 

Ballots,  deficiency  of 634 

Ba  llots,  excess  of 634 

Ba  LLOTS,  imperfect 636 

Ba ll( )th  irregularly  marked  under  Australian  system , 640 

Ballots,  wrong  emblem  on  party  ticket 642 

Ballots,  wrong  name  in  party  colunm 643 

Ba  llots  in  wrong  box 643 

Ball(3ts,  secrecy  of  (see  also  Election  by  ballot) 645 

Ballots  as  evidence  of  vote.     S^e  Recount;  Returns,  impeachment  of;  Re- 
turns, when  rejected  what  vote  counted. 
Ballots,  recount  of.     See  Recount. 
]^\LLOT  BOXES,  shifting  of.    S*'e  Ballots  in  wrong  boxes. 
Ballot  boxes,  irregularity  in  and  custody  of.     See  Irr€«ularity. 

Bribery,  what  consitutes  (see  also  Campaign  fund  and  Undue  influence) 646 

Bribery,  evi<lence  of 648 

Bri  bkry,  effect  of 649 

British  pensioner,  eligibility  of,  as  Representative.    See  Qualifications  of  Rep- 
reseiitiitives. 

Bl'RDEN  OF  PROOF 651 

Campaign  fund  (see  also  Bribery) 655 

Canvassinc;  board.    S-e  Irregularity  in  canvass  and  Ministerial  officers. 

Censis  iis  evi<lence 655 

Certificate  to  documentary  evidence.     See  Evidence,  documentary. 
Certificate  of  election.     See  Credentials  and  Prima  facie  right. 

Citizenship  {see  also  Mexican  citizens;  Naturalization;  Inhabitant) 656 

C< )MM  rrrEE  on  elections,  precedents  of 657 

Committee  on  elections,  powers  of 657 

CoMM irrEE  ON  ELECTIONS,  jurisdiction  of 657 

Conspiracy  {see  olso  Fraud) 658 

CoNTF-HT,  abandonment  of.     >S<'<j  Abandonment. 
Contest,  dismissal  of — 

For  insiiflii'iencv  of  notice.     See  Notice  of  contest. 

For  failure  to  api)ear  or  to  take  testimony.    See  Abandonment. 

For  failnrt'  to  take  testimony  liefore  proper  officer.     See  Evidence  before 
wrong  otlicer. 

For  lack  of  time  to  investigate.     See  Mode  of  procedure. 

For  faihire  of  i)roc>f  when  application  for  time  to  take  further  testimony 
refused.     See  Evidence,  additional. 

617 


618  DIGEST   OF   CONTESTED    ELECTION    CASEd. 


Contest,  procedure  in.     f>*r  Mode  of  procedure. 

0/ONTKsT,  Htatute  re^^ulating.     See  I-aw  for  taking  testimony. 

CoxTFXT,  who  are  i>artie8  to,  when  conteetee  dead  and  his  successor  sworn  in. 

See  Vacancy  aii<i  Hoiii4e  of  Representatives. 
Contest,  juriinliction  over.     See  House  of  Representatives,  jurisdiction  of,  and 

Conuuittee  on  EU^ctions,  jurisdiction  of. 
C-orxMKL,  liearing  of,  hy  House.     tSee  Mo4ie  of  procedure. 
CorxTY  coiRT,  jMiwer  of,  in  West  Virginia,  to  make  a  record.    See  Evidence, 

d<H'umentary. 
('oiRTs.     ♦Sfv  State  laws. 

Credentiaij*  (ttee  abu)  l*rima  facie  right) 660 

Deaf  and  dumb.     See  Klection,  viva  voce. 

DKt^KiTioN  (xee  nljto  Kallots,  wrong  emblem  and  wrong  name  in  party  column)  .       663 

Dbtlakations  of  voters.     See  Evi<lence,  hearsay,  res  gestie,  ana  declarations  of 

voters. 
De  facto  officers.     See  ( )fRccrs  of  election,  disciualification  of,  and  not  sworn. 

Dei.e<jatk  (/</'#•  ah(t  Elei'tion,  when  w*t  aside) 664 

Demtrrer.     See  Notice  of  contest. 

1)ei»ohition8.     St:e  Evidence. 

Deserters.     .Sir  Qualifications  of  electors. 

DiLHiExcE.     See  Evidence,  additional,  and  also  under  Contest,  dismiaeal  of. 

Directory  laws.     See  Laws,  mandatory  and  directory. 

Dismissal  of  coxtest.     See  under  C<mtest,  dismissal  of. 

Dis<irALiFYiNG  office.     See  Qualitications  of  Representatives. 

District  (i*ee  ahn  Apiwrtionmeiit  act,  and  Election  by  general  ticket) 668 

Domicile.     ^SV't'  Resmence. 
Elijxtiox — 

Adjournment  of.     See  Adjournment. 

OHicers  of.     See  Officers  of  election. 

Notice  of.     See  Notia*  of  election,  and  Irregularity. 

IMacc  of.     See  Irregularity  in  plsuc**.  of  elei»tion,  and  Polling  place. 

Right  of  House  to  iiKpiire  into  election.     See  House  of  Representatives. 

When  election  at  any  i)oll  void.  ^See  Returns,  im{)eachment  of,  and  when 
iiuj)eached,  what  votes  counted;  and  see  also  Fraud,  Intimidation, 
Bribery,  Deception,  Undue  influence.  Irregularity,  Officers  of  election. 

Electiox,  wfiat  constitutes 670 

Elbctiox,  when  whole  election  wt  aside 671 

Elf:utiox,  failure  to  hold 676 

Eli-xtiox,  ])v  ballot 677 

Elfxtion,  vivji  voce  (and  me  all  early  cases  from  Virginia  and  Kentucky) 678 

Kle(Tiox.  by  gi^-ncral  ticket  (see  (tho  election  laws) 678 

Elk(T1on,  tiiiu'  of  holding 678 

Elixtiox,  in  Stat(»  in  rebellion 680 

Election  laws  {xeraho  R<'gistration  laws,  and  Tnited  States  su])ervisors) 681 

Elective  kkanchise  {str  nUo  (^ualiricatitHLs  of  electors) 683 

Elector.     See  (.Qualifications  of  elec!tors. 

ELic;niiLiTV.     Xr  Eligil)ilitv  and  cjualilic^iitiona  of  Representatives. 

Ex  A  MLiNO  ACT  ( xte  also  rtafi ) .^ 1 . . .        683 

Ehtoim'kl  {see  (thi)  AgrecMiuMit,  Admission,  Waiver,  and  Suppression  of  evi- 
dence)         684 

EviDKNC'K,  a(Mitional 684 

EviDKNC'K,  adniissibilitv  of 689 

Evidence,  in  chief,  in  time  for  relmttal 690 

Evidence,  before  wrong  officc»r  (xee  nho  \a\\\  for  taking  testimony) '691 

Evidence,  transcription  and  signing  of 692 

Evidence,  iiotiivs  to  take  tcstimonv 693 

Evidence,  law  for  taking  testimony 694 

Evidence,  ex  parte 695 

Evidence,  res  gest;*' 697 

Evidence,  heai*say 698 

Evidence,  declarations  of  voters 700 

EviDENc  E,  mattei"s  of  general  knowledge  c)r  inference  {xec  ci/av;- Census) 701 

Evi  DENc^E,  b<  )\\  illc^gal  votes  c^iist  {a^*  e  aho  Illegal  votes) 702 

Evidence,  secondary 704 

Evidence,  in  other  ])roceedings 705 

(the  abov(5  thirteen  heads  are  propc^rly  classi(ie<l  under  "  Evidence,  adinia- 
sil)ility  of,"  but  are  sepanited  for  convenient  reference.) 


INDEX   OF   TOPICS.  6 19 

Evidence,  documentary 706 

Evidence,  weight  of 709 

For  evidence  required  to  set  aside  a  return,  see  Return,  impeachment  of; 
for  evidence  of  vote,  when  return  unp^ched.  see  Return,  when  im- 
peached what  votes  counted;  /or  amotmt  of  evidence  required  to  prove  a 
vote  illegal,  see  Illegal  votes,  and  Votes,  presumption  of  legality;  lor evi- 
dence required  to  prove  bribery,  fraud,  intimidation,  etc.,  see  under 
tht»8e  heads. 
Evidence,  suppression  of.     See  Suppression  of  evidence. 
ExECi'TivE.     See  Governor. 
Ex  parte  affidavits.    See  Evidence,  ex  parte. 
Ex  POST  FAcro  LAW.     See  Elective  franchise. 

Expui*sioN 710 

Extension  of  time  to  take  testimony.     See  Evidence,  additional. 
Federal  election  laws.    Set  Election  laws. 

Fraud,  effect  of  (nee  also  Returns,  impeachment  of) 711 

Fraud,  evidence  of  (see  also  Evidence)   715 

Freehold  title.     See  Qualifications  of  electors. 

Governor  [see  also  Prima  facie  right.  Credentials,  and  Vacancy) 718 

Housekeepers.    See  Qualifications  of  electors. 

House  of  Representatives  {see  also  Committee  on  Elections,  Returns,  Dele- 
gate, and  Memlxirship)' 719 

Illegal  votes,  when  inquired  into 722 

Ille(jal  votes,  what  are.    See  Qualifications  of  electors. 
Ille(jal  votes,  how  proved  (see  also  Votes,  presumption  of  legality  of.  Bur- 
den of  proof,  and  Evidence) 722 

Illeoal  vot*x,  how  eliminated  (see  also  Returns,  when  set  aside  what  votes 

counte<l )  726 

Illegal  votes,  required  evidence  of  qualification  not  produced  at  the  polls  . .       728 
Incompatihlk  office.    See  Qualifications  of  Representatives. 

Indians , 732 

Indian  reservations 732 

Ineligibility  (see  also  Qualifications  of  Representatives) 733 

Inhabitant  (we  aho  Qualifications  of  Representatives) 734 

Inspectors.     See  Officers  of  election. 

Intimidation,  what  is 735 

Intimidation,  when  inquircil  into 737 

Intimidation,  how  proved 737 

Intimidation,  effect  of 737 

I  NTiMiDATioN,  cocrcioii  of  employccs  and  dependents 741 

Intimidation,  military  interference 742 

Irregularities,  general  principles  (see  also  Laws,  mandatory  and  directory) .,       743 

Irrecj ula rities,  miscellaneous  informalities 745 

lRRE(iULARiTiEs,  iudicatious  of  fraud  (see  also  Fraud,  and  Returns,  imi)t»a<'h 

ment  of) 746 

Irregularities  in  registration  (see  also  R^stratiori) , 746 

Irregularities  in  hours  of  holding  election  (set  also  Election,  time  of  hohling) .       747 

Irregularities  in  form,  custo<iy  or  num}>er  of  ballot  boxes 749 

Irregularities  in  place  of  election  (see  also  Polling  place  and  Unorganized 

counties) 751 

Irre(jularities  in  officers  of  election  (see  also  Officers  of  election) 753 

Irregularitifs  in  poll  lx)ok  of  viva  voce  election 754 

Irrec;ularitib8  in  count  of  votes 754 

Irregularitiks  in  form  of  returns  (see  also  Returns) 755 

Irregularities  in  transmissirm  of  returns  (see  also  Returns) 757 

Irregulariti es  in  canvass  of  votes  (see  also  Mistake) 760 

Judges.    aSV^  Officers  of  election. 

Junior.     See  Ballots,  imperfect,  and  Returns. 

Jurisdiction.    See  House  of  liepresentatives  and  Committee  on  Elections. 

Land.     See  Qualifications  of  electors. 

Land  lists.     See  Evidence,  documentary. 

Laws,  Fe<leral  election.     See  Election  laws. 

Laws  of  States.    See  fitate  laws. 

Law  for  taking  testimony  (see  also  House  of  Representatives,  Evidence,  and 

Notice  of  contest) 762 

Laws  mandatory  and  directory  (see  also  Election,  Election  laws,  and  Regis- 
tration laws) 7(53 
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Lbgislatttre 7fi6 

Mandatory  laws.    See  Laws  mandatory  and  directory. 

Membership 768 

Mexican  citizenh 7fi8 

Military  governor 7d8 

Military  intkrfrrrncb.    See  Intimidation. 

Military  rehervations ; 769 

Minihteri AL  officerh  {nee  aUo  Ofii(«r8  of  election  and  Canvaasing  board) 769 

Mihtakk  (wy  aho  IrrogularitieB  and  Kvidence) .* 770 

Mode  op  proceiu're. 772 

Natitralization 775 

Notary.     See  Kvidenci*,  before  wn)njjj  officer,  and  Waiver. 

Notice  op  contbot,  service  of 777 

Notice  op  cx)NTE8T,  sufficiency  of 778 

Notice  op  cx)NTEfcn',  binding  force  of 781 

Notice  of  contest,  answer  to 783 

Notice  of  election  (nee  ahto  Vaiancy ) 784 

Notice  to  take  tektimony.    ASee  Evidena*,  noti(7es  to  take. 

Oatiih.    See  Officers  of  elwtion. 

Office  diH<|uaIifying.    See  Qualifications  of  Representatives. 

Offk'erh  op  elbltion,  presumption  in  favor  of  acts  of 784 

Officers  of  election,  <liHqualiii(!ation  of 786 

Officers  of  election,  not  sworn 790 

Officers  of  election,  {>artisan  apiK>intmcnt  of 793 

Officers  of  election,  change  or  uelay  in  appointment 79(5 

Paupers  (k/vt  f/^«o  Residence) 796 

Petition.    See  Notice'  of  contest. 
Place  op  election.     See  Polling  plac^es. 
pLEAi>ix<iH.     See  Notice  of  cvrntest. 

PoLLix< ;  i»LACE8  ( M'e  abu>  Irregularities  in  place  of  election ) 797 

Poll  tax.     /V6  Tax. 

POLVCJAMY 799 

Prima  facie  right  (iwe  aim  Credentials  and  Burden  of  proof) 799 

QiiALiKiCATioNs  OP  ELECToiw  (/vff  «/j«o  lllc^l  votes,  R^dence,  Agreement, 
Tax,  Imlians) '. 802 

Qualifications  op  reprk8Ent.\tives  {see  also  Delegate,  Inhabitant,  Ineligi- 
bility, CitizcnHhij>) 805 

Rebittal.     Sf'e  Kvi(U»n('0  in  chief  in  time  for  rebuttal. 

Recount 809 

Rej*x_tei)  votes.     Sec  Votes  ilkyally  rc^j(M'tc<i. 

RwiisTiiATioN  ( see  also  Ilkyal  votes) 815 

RwilHTKATION  LAWS SI 7 

REPRKsENTATivh>^,  (jualifications  of.     Si-e  (Qualifications  of  RepresentativcMai. 

Rt^iDENCE  what  constitutA'S 819 

Rksidkxce  of  lalK)rcrH 821 

Rksidknce  of  Hokliers '. 822 

Remidknce  of  HoMiers  in  Soldiers'  Home 822 

Rf^idence  of  i>aniH»rs  and  prisoners 822 

Residence  of  students 82:^ 

Rksi(;xatio\.     Ste  C^ualilirations  of  Rc^prcsentatives  and  Va<»n(;y. 
Res  intkk  alios  a(ta.     Stc  Evidence  in  other  pmceedings. 

Retuhns  as  evidence 825 

Returns,  when  set  aside  (sve  aho  Irrejrularit y ) 828 

Returns,  evidence  to  inqwach  {see  also  Evidence  and  Fraud ) 831 

Retukns,  when  rejected,  what  votes  counted  {see  aim  Fraud,  effect  of ) 833 

Returns,  when  rej(M'te(l.    What  evidence  rc<iuireil  to  c*8tablish  vote  aliunde 

{see also  Kvi<lenfe) 837 

Retuuned  mkmhkr.     See  Credentials  an<l  Prima  fa»'ie  right. 
Siiii'TiNo  OF  HALLOT  iJOXP>«.     Sr  liidlots  ill  wroug  boxt^s. 
Soldiers.     *S^^'  Residence  and  Ix'gislatun*. 

Statf:  laws  ( sre  also  1 1 onse  of  Rei)resentati v(*s ) 842 

Stiim'lation.     >V'<' Agreement  and  Waiver. 

Students.     Se  Residence  of  stn<lents. 

Supervisors  of  Election.     Sre  United  States  supervisors. 

SuiM'RF>iSlON    OF    evidence ft45 

Tax 847 

Tax  Ms'i-s.     S-t'  Evideiiri',  dtK-umentiiry. 
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TEypER.    See  Votes  constructively  rejected. 
Territorial  delegate.    See  Delegate. 
Testimony.    See  Evidence. 

Tie  vote 849 

Time  for  taking  testimony.    See  Evidence. 
Time  of  election.    See  Election. 

Undi'e  influence  {see  also  Bribery,  Deception,  and  Intimidation) 849 

United  States  marshals  (see  also  Bribery) , 849 

United  States  supervisors 849 

Unorganized  cx)untie8 851 

UNOR(tANizED  TERRITORIES.    /Sp«  Delegate. 

Utah 852 

Vacancy  (see  also  Resignation) w 852 

Vacancy  occurring  after  redistricting.    See  District. 

Viva  voce  election.    See  Election  by  ballot  and  Election  viva  voce. 

Voters,  testimony  of,  when  election  by  ballot.    See  Election  by  ballot. 

V(>TERs,  qualifications  of.    See  Qualifications  of  electors. 

Voters,  e\idence  of,  to  impeach  returns.    See  Returns,  evidence  to  impeach. 

Voters,  relation  to  contest 853 

Votes,  presumption  of  legality  of 854 

Votes,  sundry  irr^ularities 854 

Votes,  illegal.    See  Ille^l  votes.  \ 

Votes  not  cast.    See  Intimidation  and  Votes  constructively  rejected. 

Votes,  excess  of.    See  Ballots,  excess  of. 

Votes  illegally  rejected 855 

Votes  constructively  rejected 858 

Voting  Machine 861 

Waiver  (see  also  Agreement,  Admission,  and  Estoppel) 862 

West  Virginia 864 
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DIGEST  OF  LAW. 


ABANDONMENT. 

Case  not  defended  by  contestee. 

Where  the  contestee,  being  engaged  in  a  contest  for  a  seat  in  the  Senate,  did  not 
appear  to  <lefend  his  right  to  a  seat  in  the  House,  and  produced  very  Httle  testi- 
mony, the  (committee  assumed  that  he  was  not  entitled  to  the  seat,  apparently  for 
thin  reason  among  others. 

Sheridan  vs.  Pinchback,  4Sd  Cong Smith,  322-341 

Contests  evidently  abandoned;  caiet  diimiited. 

Where  contestants  failed  to  file  briefs  and  paid  no  attention  to  repeated  notices  to 
api)ear  before  the  committee,  the  committee  reported  resolutions  declaring  con- 
t<?atee  electe<l,  and  giving  contestants  leave  to  withdraw  their  papers. 

Merchant  and  Herbert  vs.  Acklen^  46th  Cong I  Ells.,  345 

No  testimony  taken;  case  diimiited. 

Where  no  testimony  was  taken  by  contestant,  he  alleging  that  it  was  impossible  for 
witnesses  to  testify  with  safety,  the  case  was  dismissed  for  want  of  prosecution. 

Wttherspoon  vs.  Davidson,  47th  Cong 2  Ells.,  163 

Where  the  petitioner  alleged  irregularities  and  illegal  voting,  but  presented  no  testi- 
mony and  explained  his  laches  by  asserting  that  he  had  been  refused  ncTmission 
to  see  the  returns,  or  procure  copies  of  them,  and  that  there  was  no  law  of  the 
Territory  (of  Arkansas)  by  which  he  could  compel  the  attendance  of  witnesses, 
the  case  was  dismissed. 

Lifon  vs.  Baiei<,  17th  Cong 0.  <fe  II.,  372 

Neglect  to  appear. 

A  memorial  was  presented  October  18,  1803.  Thejpetitioner  at  three  different  times 
re<|uested  further  time  to  produce  testimony.  He  was  finally  notified  to  appear 
before  the  committee  with  his  testimony,  and  not  having  done  so,  on  March  9, 1804, 
the  ca.^  was  dismissed. 

Cahell  vs.  Randolph,  8th  Cong 0.  &  H.,  134 

Abandoned  by  petitioner,  continued  by  the  Honse. 

Where  a  petitioner  failed  to  appear  and  prosecute  his  petition  after  testimony  had 
])een  taken,  the  case  was  recommitted  to  the  Committee  on  Elections.  The  rei)ort  of 
the  coniniittee  an<l  decision  of  the  House  were  based  on  the  testimony  already 
taken  by  the  parties. 

Kdhj  vs.  Harris,  13th  Cong C.  &  II.,  261 

Committee  does  not  lose  jurisdiction  of  case. 

Where  testimony  had  been  taken  and  briefs  filed,  but  contestant,  having  been 
ap]M)inte(l  minister  to  Guatemala,  stated  to  the  committee  that  he  no  longer  desire<l 
to  prosecute  the  contest,  the  committee  expressed  the  opinion  that  it  did  not  lose 
jurisdiction  of  the  case,  but  in  the  al)8ence  of  an^'  suggestion  of  collusion  and  in 
view  of  the  character  of  the  issues  (ordinary  questions  as  to  individual  illegal 
votes),  they  did  not  deem  it  necessary  to  examine  the  evidence  in  detail  and 
re]X)rted  in  favor  of  contestee. 

Hunter  vs.  lihca^  55th  Cong Report  1356 
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Election  of  oontettant  conceded. 

Where  coiiIi^hUh;  e<>nce(ie<l  the  election  of  contestant,  tlie  eomniittee  i!Oiniiiend€»d  his 
a(!tion,  aihl  ri»ix>rt4Mi  renohitions  seating  i><»nteHtant. 

Belkfutp  Vi*.  McOanrij  o4th  Cong Reix>rt  5 

Contest  withdrawn ;  case  diimiised. 

Contestant  claime<l  to  have  been  injured  by  false  reports  that  he  hatl  signetl  apeti- 
tion  against  a  law  giving  bicycles  e({ual  rights  with  other  vehicles,  and  ofiereii 
in  writing  to  withdraw  from  the  contest  if  any  such  petition  with  liis  8i|;uat4ire 
could  lie  shown.  Contestee  proiiuced  the  petition  ana  contestant  formally  with- 
drew. In  view  of  these  facts  and  of  the  fact  that  no  testimony  had  be«n  taken, 
the  committee  reiwrted  in  favor  of  contestee. 

( lu'sehroxujh  vs.  Mc(  'klUin^  54th  Cong liejwrt  48 

Contest  abandoned;  case  dismissed. 

C-ontestant  servwi  notice  of  contest,  but  apiH«re<l  to  have  taken  no  further  steps. 
The  committAHJ  reported  R*s<)lutions  confirming  contestee  in  the  seat. 

Ikiris  vs.  OuWerHoii,  o4th  Cong Ileport  180 

Where  contestant  gave  no  notice  of  contest,  as  required  by  law,  and  t<x>k  no  testi- 
mony, the  committee  reixirtefl  in  favor  of  c<mtestee. 

Pearce  vs.  Belly  54th  Cong RejK>rt  1529 

Where  contestant  took  no  testimony  and  state<l  to  the  conniiittee  that  he  had  no 
desire  further  to  press  his  contest,  the  committee  rei>orted  in  favor  of  contestee. 

Clark  vs.  Stallingn,  56th  Cong Re|)ort  188 

After  the  taking  of  testimony  in  a  case  haci  proceeded  for  some  time,  contestant 
formal Iv  abandoneci  the  (contest,  and  fileii  a  statement  to  that  effect  with  the 
papers  in  the  case.  The  committee  reported  these  facts,  and  recommen<led  restv- 
lutions  declaring  contestee  elected. 

Comer  vs.  Clayton^  55th  Cong Report  196 

Where  contestant  took  no  testimony,  and  stated  to  the  committee  that  he  had  aban 
done<l  the  contest,  the  committee  re[K>rted  in  favor  of  contestee. 

Willis  vs.  Ifandg,  55th  Cong Repcjrt  12:J9 

ABATEMENT. 

Contest  does  not  abate  by  death  of  contestee  and  swearing  in  of  his  successor. 

Where  contestee  harl  died  after  tlic^  testimony  was  taken  and  a  suci*es8or  had  l)een 
electc^l  to  nil  the  vacancy  and  sworn  in,  the  conmiittee  held  that  the  contest  did 
not  abate,  for  if  it  should  ap[>ear  that  contestant  had  been  €»lecte<l  at  the  first  elec- 
tion, then  there  wa.s  no  vacancy  to  ]>c  filled,  an<l  the  new  sitting  meml>er  had  no 
rights  to  be  prejndice<l  by  any  ]>leadings  or  agrt^ements  made  by  his  predecessor. 

Markrij  vs.  (/Connor,  47th  Omg 2  EUs.,  5(W 

Contest  nnder  the  statute  abates  by  death  of  either  party. 

A  contest  ]>etween  a  contestant  and  contesttn?,  under  the  statute,  is  a  proce(5<ling  initr 
jxnicx,  and  abates  on  the  death  of  either  party. 

Muckt't/  vs.  (y  ( hnn<tr  (nunorifi/  rcjtort),  47th  Cong 2  Ells.,  599 

ABBREVIATION. 

The  word  "twe"  not  to  be  connted  as  ''twelve." 

Where  the  statute  rcijuired  the  return  to  set  forth  the  number  of  votes  received  '*in 
words  at  length,"  and  the  return  from  one  county  showed  for  contestee  **eight 
hundred  and  twe  '  votes,  the  governor  issued  a  smjcial  proclamation,  quoting  from 
cases  in  which  the  words  "thous"  and  "huud*'  had  been  constraed  to  mean 


ADJOUBNIIBNT.  626 

** thousand'*  and  "hundred,"  and  condadmg  that  it  would  be  ''more  in  conso- 
nam^e  with  adjudged  caaes"  to  add  the  letters  *Mve"  to  the  ''twe"  of  the  return 
than  to  change  the  "e"  to  "o."  Ck>antii^  the  vote  bb  eight  hundred  and  twelve 
eave  the  majority  to  contestee.  The  committee  held  that  the  return  should  either 
nave  been  counted  as  eight  hundred  and  two,  or  evidence  procured  to  explain  the 
ambiguity,  or  the  word  rejected  aa  meaningless  and  the  letum  counted  as  eight 
hundred. 
The  minority  sustained  the  legality  of  the  governor's  ruling,  but  there  beins  evidence 
in  the  record  (which  had  not  been  before  the  jgpvemor)  that  the  actuiu  vote  was 
ei^ht  hundred  and  two,  the  minority  so  counted  it 

i        S/nith  vs.  Jackton,  old  Cong Rowell  17 

ADJOTOHimrT 

For  dinner,  etc.,  $fe  iBKismTLARiTV  in  haun  of  holding  eUciUm, 

ADJOUBJnaSNT  OF  THE  POIiL 

m 

By  Siiekikv  (in  Viuuinia). 

Hit  power  diserettonary.  ^ 

The  power  of  the  sheriff  in  Vifginia  to  adjourn  the  poll  to  the  second  and  third 
<lay,  in  conMeguence  of  rain,  is  discretionary.  He  also  has  power  to  dose  the  poll 
at  any  time  of  the  day  after  three  proclamations  made,  and  no  voters  appearing. 

Trigg  \».  J^etfton,  Jfd  Cong C.  All.,  78 

Prima  faeie  legal. 

Umler  tiie  power  given  the  slieriff  in  Virginia  to  adjourn  the  poll  i.i  certain  cimtin- 
^encieH,  an  adjournment  is  prima  facie  legtA, 

Hdi^U  VH.  liaijleij,  Lith  Cong O.  A  H.,  2.55 

Eleetion  offleen  in  Yirgiaia  have  foil  diserttioa. 

Under  tlie  Virginia  law  authorizing  the  officers  of  election,  if  b^  rain  or  the  rise  of 
water  cours^  many  voters  have  been  prevented  from  attending  the  elecrtion,  to 
adjourn  the  poll  for  three  days,  the  eleetion  ofHc^rs  from  the  very  nature  of  the 
ca^te  initst  lie  the  judges  whetner  the  contin^ncv  has  occurred,  and  .even  had  it 
"  clearly  appeared  that  they  were  mistaken  m  this  judgment,  the  committee  do 
not  think  that  their  proceedings  should  lie  declared  illegal  and  void,  in  the  absence 
of  all  proof  and  of  all  complaint  that  they  acted  fraudufently.'' 

(ittggin  vs.  (rilmeryS^Sth  Cong I  Bart.,  71 

The  legal  contingeiioiet  mast  exist 

Under  the  law  of  Vifginia  giving  the  sheriff  power  to  adjourn  the  election  for  three 
(lavH  in  <»se  of  rain,  rise  of  water  courses,  or  the  attendance  of  more  voters  than 
can  l)e  polled  in  one  day,  the  existence  of  the  latter  contingency  is  a  question  of 
fact,  ailmitting  of  no  discretion  on  the  part  of  the  officer,  ana  on  proof  that  it  did 
not  in  fac't  exist  the  adjournment  will  be  held  to  be  illegal,  and  all  votes  given 
after  tlie  firnt  day  rejected.  Where  it  was  proved  that  only  two  persoiiB  voted 
during  the  last  half  hour,  and  at  the  close  of  the  polls  only  four  persons  were  pres- 
ent who  had  not  voted,  two  of  whom  were  deputy  sheriffo.  who  had  been  in  attend- 
ance all  day,  an  adjournment  to  the  second  oay  was  held  to  >)e  illegal. 

BfiH^dtxt^.  Jiayley,  ISQi  Cong C.  A  H.,  257 

Mayor  in  Virginia  has  tame  power  as  iherifll 

Under  the  Virginia  laws  grantinj^  to  the  sheriffs  of  counties  the  right  to  adjourn  the 
^xjll  in  certain  contingencies,  it  was  held  that  the  same  power  was  possessed,  by 
implication,  by  the  mayor  of  Norfolk. 

jA/yall  vs.  Sevion,  iJM.  (\}ng O.  A  H., 

H.  Doc.  510 W 
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In  Virginia  entire  election  mnst  not  last  more  than  three  dmyi* 

UikUt  tlu*  provision  of  the  Viiyinia  jrencral  election  law  of  1831,  that  the  sheriffn  in 
e^Ttain  iimtin^encieHshoiiM  adjourn  the  ]k>11  '*until  the  next  day,  and  so  from  day 
tf)  dav  for  three  davH:  *  *  *  but  if  the  ik)11  ♦  ♦  ♦  is  not  clofned  on  the  tirst 
<lay  tlie  same  shall  U*  kept  oi>en  two  dayi?  thereafter,"  hddf  that  the  entire  elec- 
tion nhouM  not  con!*nnie  nion»  than  three  days,  and  votes  given  on  the  fourth  liay 
nhonld  1k»  rejet^ttnl. 

/Mi/MT  VH.  Johiuitou,  J2d  < hmj C.  A  II.,  705 

lthiid1>een  lej^ral  in  Virginia  for  an  election,  under  some  circnmstancee,  to  be  held  for 
four  dayn.  The  le^inlature  paswMl  an  act  in  regard  to  elections  infveneral,  contain- 
ing: a  pfovinion  which  the  committee  construed  to  mean  that  elections  were  there- 
after to  l)e  held  not  more  than  thriK*  <lay8,  but  in  rej^anl  to  elections  for  Represent- 
ative in  C'onjrress  the  provision  wslh  that  they  should  be  held  **in  the  manner  and 
acconling  to  the  principles  prescrilHHl  by  the  law  now  in  force  in  relation  thereto." 
h  was  claimed  tnat  this  excepteil  elwtions  for  Representative  in  CongresB,  and 
jK»rmitted  them  to  In?  held  for  four  days,  a^^  under  the  old  law,  but  the  eonimittee 
i'oncluded  that  it  was  not  the  intention  of  the  legislature  to  have  the  poll  for  Repre- 
sentative in  Congrei»s  continued  longer  than  that  for  other  officers  voted  for  at  the 
same  election. 

Draper  vs.  Johuatouy  i^id  ( V>//y ( ';  «fc  IL,  706 

ADMISSION  (see  also  Agrreement  and  Waiver). 

Admiflsions  of  parties  may  be  diiregarded. 

Where  the  contestant  a<lmitted  73  illegal  votes,  but  the  minority  could  not  find  so 
many,  they  dtnlucted  only  those  shown  by  the  evidence  to  be  illegal.  "Generally 
the  admission  of  a  party  is  reeeive<l  as  proof,  but  it  would  not  to  proper  to  do  ab 
in  this  instance." 

lilaW  vs.  Barrett  {minoritii  rqxrrt) ,  SOth  CongreM.     Repttrt  No,  563 I^Age  44 

Admiision  in  brief  followed,  bnt  not  held  binding. 

Where  fraud  was  shown  in  a  number  of  precincts,  and  the  only  votes  proved  aside 
from  the  returns  were  for  <»ontestant,  but  contestant  m  his  original  brief  filed  with 
the  committee  had  conceded  to  contestee  all  the  votes  not  proved  to  have  been  cast 
for  himself,  tlie  (Committee,  on  account  of  this  (concession,  and  because  it  was  only 
a  (|uei?tion  of  the  size  of  contestant's  majority,  and  not  of  the  result  of  the  election, 
(•ounte<i  the  votes  according  to  the  meth(xl  of  contestants  brief,  but  stated  tliat  the 
.strictly  legal  course  would  have  lx*en  to  rejecrt  the  entire  returns  and  c^ount  only 
tlie  votes  proved  (tliinuU-. 

Milhr  \i*.  El/lott,  r>Ut  (. \m(j Rc^well,  527 

AFFIDAVITS,  EX  PASTE. 

S'e  Pa'idknce. 

AOREEMENT  ( see  also  Admission  and  Waiver). 

Parties  can  not  increase  or  diminish  the  elective  franchiie. 

The  agreement  of  parties  can  neither  diminish  n(»r  enlarge  the  elective  franchise  as 
.secured  by  the  laws  of  the  commonwealth. 

Portcrticid  vs.  MrCou,  J/,th  ( hufj C.  &  li.,  269 

To  be  received  with  great  caution. 

•'The  a^rtHMiuMit  of  parties  lias  sonietiines  Ikh^u  receiveil  as  to  disputed  questions  of 
fact,  ))ut  it  has  always  ))een  held  that  tliis  should  be  done  with  great  caution,  as 
these  are  not  nuM'ely  ctuitests  l)et\veen  the  parties.  l>nt  the  rights  of  the  people  of 
the  district  and  of  the  State  an<l  of  the  i>eopK»  of  theUnite<l  States  are  involved 
and  can  not  l»e  agreed  away." 

JIohinK  (iml  U7/,so//.  .;/;///  Cnh'j I  Kile.,  324 
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APPORTIONMENT. 

When  State  divided  total  representation  not  inereaied. 

TIh'  State  of  Virginia,  under  the  apportionment  of  1850,  was  entitled  to  eleven 
.K(»j)re}*ontativeH.  When  the  State  of  West  Virginia  was  admitted,  with  three 
Kopresentatives,  the  committee  held  that  Virginia  was  then  entitled  to  only  eight. 

K'fjar,  4I^t  Cowj 2  Bart.,  810 

APPORTIONMENT  ACT  (see  also  Election  by  General  Ticket). 

When  it  went  into  force. 

Tht»  ai)jK)rtionment  act  under  the  Seventh  Census  was  held  to  apply  mutatis  mutandis 
to  the  Kighth  Census,  and  as  the  apportionment  under  the  Seventh  Census  was  to 
p)  into  effect  on  March  3,  1863,  that  under  the  Eighth  was  to  go  into  effect  on 
March  3,  1863. 

Lonr,  .nth  <  'o7i(j I  Bart.,  418 

California  act  of  March  13,  1888,  oonstitntional. 

The  committee  held  that  the  apportionment  act  of  California,  passed  March  13, 1883, 
wart  conptitutional  and  that  tne  members  elected  under  it  were  entitled  to  retain 
their  seats.  The  provision  of  the  constitution  of  California  requiring  each  bill  to 
l)e  n»a<l  three  times  did  not  apply  to  amendments. 

Cnlifimiia  Cum,  49th  Omg Mobley,  481-485 

Donhtfnl  if  House  should  take  oogniianoe  of  its  violmtion  by  a  State. 

W  here  it  was  claime<l  that  the  legislature  of  Kentucky  had  redistricted  the  State 
iontrary  to  the  provisions  of  the  apportionment  act  of  Congress,  the  committee 
rejMjrted  that  it  was  doubtful  if  Congress  had  the  power  to  interfere  in  such  matters, 
and  it  was  certainly  not  politic  to  exercise  the  power  if  it  existed. 

Ihivhhon  vs.  (iilheri,  56th  Cong Report  3000 

ASSESSMENT  OF  GOVERNMENT  EMPLOYEES. 

To  be  condemned,  bnt  not  fatal  to  the  election. 

The  majority  re{M)rt  held  that  while  the  assessment  of  Government  employees  for 
|K>liticiil  purposes  was  demoralizing  and  ought  to  be  made  a  criminal  offense,  it 
could  not  affect  the  result  of  an  election  unless  it  was  shown  that  the  money,  thus 
raised  was  used  corruptly,  which  was  not  claimed  in  this  case.  On  the  whole  case, 
which  involve<i  other  issues,  the  House  agreed  with  the  minority. 

PIdtt  vy.  (itMxie,  44th  Cnng Smith,  658 

ASSESSOR  OF  DIRECT  TAXES. 

l)is<H  Ai.iFvixt;  ()fkh?k.     ,S;f^' Qualific'atioxs  of  Representatives. 

ATJSTRAIilAN  BAIil^OT. 

Si'c  Hai-lots  irregularly  marked  nmlcr  Australian  system. 

BALLOTS. 

l>iKTiN(jrisiiix(;  Marks. 

Any  mark  by  which  ballot  may  be  identified  when  counted. 

I'ikUt  tlic  Michigan  Australian  ballot  law,  which  provided  that  any  ballot  which 
shall  have  any  distinguishing  mark  or  mutilation  shall  be  void  and  shall  not  be 
(Muiitcd,  the  committee  said:  '*  A  distinguishing  mark  may  be  defined  as  *any  mark 
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by  which  a  Itallot  may  1>e  identifie<i  when  it  w  (^tniiiteti,  and  by  which  parties 
iiiaking  an  ajnvt'uient  ])efc)n»  votinjr  I'an  nhow  by  the  ballot  that  tKey  have  carrie<i 
out  the  agreement;'  n(»  Hurh  vote  should  have  l>een  counted  by  the  inspectore/* 
They  followed  a  rtn-ent  (Iwision  of  the  nuprenie  court  of  Michigan  in  throwing  out 
thew  votes. 

li'ik'nnp  VH.  RlrlutnlMiiH,  't.fti  t  'any Report  1W6,  p.  5 

Their  ate  oondemned  at  a  Tiolation  of  the  seerecy  of  the  ballot 

When*  the  ticket*"  uned  by  one  party  were  clintinguinheti  by  having  red  stripes  on  the 
bai'k,  the  i^miinittee  Haid:  *'  It  in  clear  to  the  committee' that  such  marks  upon  bal- 
lots are  in  violation  of  the  npirit  of  the  law  that  provides  for  a  ballot  system;  one 
of  its  ^reat  obje<*t}4,  if  not  its  greatest  one,  is  to  allow  the  elector  to  make  his  choice 
by  a  set^ret  vott%  which  no  one  shall  have  the  right  to  question,  to  examine,  or  to 
know;  and  t4»  prottn^t  those  who  desire  it  in  this  right  the  law  implies,  if  it  does 
not  al)Holutely  reouire,  that  the  ti(*kets  shall  lie  folded  bv  those  who  intend  to  vote 
them,  and  so  folde<l  they  shall  Ik'  placed  in  the  ballot  }k)X.  It  is  intended  that 
no  one  shall  fff  *thk  to  know,  by  seeing  the  outside  of  a  l>allot,  what  ittf  character 
may  l)e.*'  "While  it  might  l)e  going  t(K)  far  to  reject  such  IxEilloti*,  unless  so  pro- 
vidiMl  by  law,**  yet  it  is  evident  that  their  use  greatly  facilitated  intimidation. 

H'A//^'  vs.  flarrix  {iimjori/if  I't'ixiri),  .ioth  Cong I  Bart.,  260 

Statute  againit,  mandatory. 

Where  the  statute  prescribes  the  form  of  the  ballot,  and  that  "any  ballot  otherwise 
than  described  is  illegal  and  must  be  reje(*te<l,'*  the  statute  is  mandatory.  Under 
such  a  law  ballots  containing  the  names  of  candidates  for  "district  electors,"  there 
being  no  such  otiicers  known  to  the  law,  must  be  rejei;ted  entire,  and  can  not  be 
counted  even  for  the  otficrers  corre<"tly  designateil. 

Ijf)fi'e  vs.  WlifeUr  ( minority  I'ejhtrt ) ,  47th  Omtj 2  Klls.,  107 

South  Carolina  law  mandatory. 

Ballots  rejected  because  obnoxious  to  the  law  of  South  Carolina  against  marked  and 
mutilated  l>allots  were  properly  rejected  and  can  not  be  counted. 

SmallifyH.  Elliott,  oOth  t 'oiif/ . , Mobley,tiO!^ 

Strict  constmction  safest. 

A  strict  constmction  of  statute's  in  rt^rd  to  <listinguishing  marks  on  ballots  is  the 
safest.     (Authorities  cite*!.) 

Lynch  vs.  Vhnlnuri<  [minority  rt'pnrt),  47th  ('(my 2  Klls.,  ;<7.'V-.'{75 

Not  a  yiolation  of  a  law  that  *'the  election  shall  be  by  ballot" 

The  law  of  Maryland  provided  that  "the  election  shall  Ihj  by  l>aUot,"  and  that  *'ui»on 
the  ballot  shall  b(»  written  or  printed  the  name  or  names  of  the  persons  vote<i  for, 
and  the  j>urj)<)se  for  which  the  vote  is  given,  plainly  designatea.**  Where  thcA* 
provisions  were  coniplie<l  with,  but  the  tickets  of  one  party  were  distinguisheti  l»y 
liaving  red  strii>es  on  the  backs,  the  minority  ( whose  conclusions  were  substantia ily 
a<loi)tcMl  by  the  House)  said:  "  We  can  nr»t  for  a  moment  admit  that  the  marks  oii 
the  ticket,  or  the  color  of  the  i)aj>eron  which  the  name  and  office  are  thus  plainly 
designatefl,  have  anything  to  do  with  the  legality  of  the  vote  cast,  or  are  to  be  hel»l 
as  infringing  the  law  of  the  State.'* 

I \  hyte  vs.  Harris  (m inority  n'lmrt) ,  .ioth  0)ny I  Bart. ,  L*W 

Nnmbering  of  ballots  not  fatal. 

"The  numlKTing  of  the  ballots  <'a.<»t  at  an  election,  in  the  absence  of  any  statute 
expressly  so  declaring,  d<K»s  not  of  itself  invalidate  an  election,  unless  senile  injury 
is  .shown  to  have  resulttHl.** 

McKtuzie  vs.  Jlra.rton,  4-^'!  t 'ony Smith,  2^ 

Where  the  statute  made  it  a  misdemeanor  for  any  judge  of  the  election  to  place  a 
numlHT  or  mark  uj>on  the  ticket  of  any  voter,  but  it  was  not  declared  that  the  vote 
of  a  legally  (|ualified  voter  should  l)e  rejected  Ixjcause  his  ballot  was  marked  by  the 
judges,  the  committee  said:  "We  should  not  l)e  inclined  to  put  a  construction  upon 
this  statute  which  would  enable  an  officer  of  election  to  destroy  the  effect  of  a  bal- 
lot cast  in  good  faith  by  a  legal  voter  by  pkcing  a  nmuber  or  mark  upon  it.    A 
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ballot  may  l)e  thus  marked  or  numbered  without  the  knowledge  or  consent  of  the 
voter,  ana  it  would  be  manifestly  unjust  that  he  should,  in  this  way,  be  deprived 
of  iiin  vote.  We  think  it  plain  that,  inasmuch  as  the  statute  affixes  a  penaltv  for 
marking  a  l>allot,  and  does  not  expressly  declare  that  a  marked  ballot  shall  be 
thrown  out,  the  lx)ard  erred  in  rejecting  the  vote  of  this  county  upon  this  ground.** 

(f  ((Mings  vs.  Clnrky  4^hl  Cong Smith,  95 

Tin*  numbering  of  ballots  by  the  election  officers  held  not  to  l>e  an  irregularity  call- 
ing for  the  rejection  of  the  poll  imder  the  laws  of  Florida. 

FInIn/  vs.  Walls,  Uth  Cong Smith,  374. 

The  numV>ering  of  ballots  in  the  absence  of  any  statute  forbidding  it,  and  without 
fraud  or  injury,  does  not  vitiate  them. 

Bhl^e  VH.  Hull, 46th  Oyng -.1  Ells.,  319 

Ballots  numbered  by  the  officers  of  election,  in  the  absence  of,  or  contrary  to  State 
law,  should  l>e  counted. 

Ihmelly  vs.  Washburn  (minor Ug  report),  46th  Cong I  Ells.,  494-503 

Not  nnmbered,  thrown  ont. 

TikUt  the  Australian  ballot  law  of  Missouri,  which  the  committee  construed  as  man- 
ilatory,  the  committee  threw  out  all  the  ballots  on  which  the  judges  of  election  had 
not  i/roiMjrly  placed  their  initials  or  the  ballot  numbers.  The  minority  held  that 
tJu-  statute  wa«  directory,  and  counted  the  votes. 

o'AW// vs.  Jog,  63d  Cong Report,  268 

A  law  for  the  nmnbermg  of  balloti  nnconstitiitional,  where  the  election  required  to  be 
"by  ballot." 

• 

The  constitution  of  Minnesota  provided  that  "all  elections  shall  be  by  ballot.*'  The 
legislature  passed  an  act  reciuiring  the  election  officers  in  cities  to  number  the 
tickets.  This  law  was  held  to  be  unconstitutional  by  the  district  court  of  one  of 
the  counties  previous  to  the  election,  and  the  decision  was  affirmed  by  the  supreme 
court  of  the  State  subsequent  to  the  election.  The  decision  was  based  on  the 
ground  that  a  numbered  ticket  is  not  a  **  ballot,"  inasmuch  as  it  does  not  preserve 
the  secrecy  of  the  vote  implied' in  the  word  **  ballot.**  At  the  election  in  contest, 
previous  to  this  decision,  the  election  officers  in  some  precincts  numbere<l  the  bal- 
lots. The  committee  approved  of  the  reasoning  of  the  decision,  and  rejected  the 
votes  of  all  the  precinct^  where  the  ballots  were  numbered,  on  this  ground,  and 
also  on  the  ground  that  it  was  shown  that  the  numbering  was  part  of  a  conspiracy 
to  intimidate  the  voters. 

Ihnelbi  vs.  Washburn  (majoriig  re j tort) ,  46th  Cong 1  Ells.,  455 

Ballots  not  nnmbered,  thrown  ont. 

[^n«]er  the  law  of  Missouri  providing  for  the  numbering  of  all  Imllots,  and  that  **  no 
ballot  not  nuinl)ered  shall  be  counted,'*  the  committee  rejected  the  votes  of  three 
precincts  where  none  of  the  ballots  were  numl)ered. 

Limlsag  vs.  S*^ott,  38th  Cong - I  Bart.,  572 

The  prefix  ''Hon"  not  a  dlttingnishing  mark. 

Where  the  statute  provided  that  ballots  should  have  no  distinguishing  mark,  the 
coninjittee  unanimously  held  that  the  prefix  "/Tou**  was  not  such  a  mark. 

Bums  vs.  Young,  43d  <"ong Smith,  181 

Ft'int  vs.  Bennett,  44th  Cong Smith,  593 

Writing  by  officers  of  election  not  fatal. 

Under  the  statute  of  California  (sec.  1206)  providing  that  "When  a  ballot  found  in 
anv  hallot-box  bears  upon  the  outside  thereof  any  impression,  device,  color,  or 
thfng  *  *  *  it  must  with  all  its  contents  be  rejected,"  the  committee  held  that 
ballots  on  the  back  of  which  the  election  officers  had  written  the  word  ** challenged'* 
and  the  voter's  name  ought  not  to  be  rejected.  **  While  the  strict  letter  of  the  law 
would  exclude  these  ballots,  yet  the  spirit  of  the  law  is  evidently  otherwise.  If 
the  voter  had  platted  this  indorsement  upon  the  bedlot,  or  anv  mark  whatever  by 
which  it  could  be  distinguished  from  other  ballots,  they  should  be  rejected.  TI 
law  was  made  to  protect  the  voter,  and  not  to  disfranchise  him." 

Wigginton  vs.  Paclieco,  45th  Cong .•••.!  EUs., 
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Voter's  name  on  face  of  ballot  not  a  diitinyniehing  mark. 

Under  the  statute  t)f  California  («.h\  1207)  providing  that  **whena  ballot  found  in 
any  Imllot  l)ox  liears  iiiH>n  it  any  iniproHsion,  device,  eolor,  or  thing,  or  is  fol<led  in 
a  nianner  intendi^i  to  tlm^nate  or  iniiiart  knowledge  of  the  person  who  voted  Bwch 
ballot,  it  nuii»t,  with  all  its  (H>ntentH,  Ik?  rejeeteti,"  the  committee  held  that  a  mark 
on  the  fare  of  tlie  Imllot,  in  onler  to  invahdate  it,  niiwt  be  one  intended  to  imp/.rt 
knowUxige  of  the  |)erHr)n  who  voted  it,  and  that  the  voter's  name,  written  by  him- 
Hi'lf  at  ttie  lM>ttoin  of  the  ticket,  waH  not  such  a  mark.  The  minority  held  that  any 
mark  whatever  wan  inchided  in  the  tenna  of  the  statute,  and  also  that  the  voter's 
name  in  his  own  liaiidwriting  wuh  calculateil  to  impart  knowledge  of  hia  identity. 

WitftjinUm  vh.  Pnchu'Oy  4oth  ( hiuj I  £ll8.,  15,  40 

Marks  on  back,  by  InadTcrtence,  not  material. 

Where,  under  the  Ohio  statute  against  distinguishing  marks,  the  judges  of  election 
had  rejecte<l  a  l>allot  containing  a  name  and  two  rows  of  figures  on  the  back,  but 
the  evidence  »howe<l  that  it  wax  voted  in  this  condition  bv  inadvertence,  the  com- 
mittee said,  "we  do  not  think  that  it  i.s  within  the  miscnief  intended  to  be  pre^ 
vented  by  the  statute,"  and  counteil  the  ballot.  The  minority  held  that  it  was 
properly  rejecttMl. 

Walliur  vs.  McKinhii,  4Sth  Comj Mobley,  187,  209 

Pencil  marks  made  by  voters  on  face  of  ballots  not  distinguishing  marks. 

Under  the  Ohio  statute  rwiuiring  the  ballotw  to  be  '*  without  any  mark  or  device  by 
which  one  ticket  may  1k^  distinguished  from  another,  except  tlie  words  at  the  heaS 
of  each,"  three  liallot*^  having  j)encil  marks  on  the  face,  made  by  the  voters,  wen; 
reje<'t4Hi  bv  the  judges  of  electKjii.  Ilehf^  that  **the  object  of  tnis  statute  ^-as  to 
guani  aganist  frauds  uixm  the  voter,  and  thesis  cases  do  not  fall  within  the  i«pirit 
or  letter  of  the  statute."  The  committiv  counted  the  ballots.  The  minority  neld 
that  it  l)eing  provinl  that  the  ballot*?  in  this  case  were  marked  for  the  express  pur- 
IHjHc  of  identification,  by  iiersons  who  were  susjjected  of  a  design  to  vote  against  tneir 
party  ticket,  an<i  who  a<lopte<l  this  i>lan  to  show  the  party  managers  how  they 
voteil,  the  ballots  were  projH>rly  rejecteil. 

Ciiuiphdi  vH.  Mart'!/,  4S1h  Cnntj Mobley,  217,  2:V) 

The  caption  "Chronicle  Selected  Ticket''  not  misleading. 

Ballots  having  the  ra]»tioii  "Chronicle  S^^ltH'tetl  Ticket"  were  not  obnoxious  to  the 
law  of  Missouri,  which  provi<ii»s  that  the  caj»tion  shall  not  be  calculated  to  mislead 
the  voter,  and  should  have  l>e<»n  counted. 

K:i*yi)i(/htiiis  vs.   /-Vo.v/,  ,^7th  Cmni .2  KUs.,  392 

The  words  "Republican  ticket"  a  "device.*' 

The  law  of  North  Carolina  provi<led  that  "the  ballots  shallbeon  white  paper  and  may 
l>e  printed  or  written,  or  ]>artly  written  and  j^artly  printed,  and  shall  l>e  irithofii 
(hrirt  /■  The  coniinittee  held  that  under  this  statute  ballots  having  printed  at  tht? 
head  the  words  *'  Kt'puhlican  Ticket "  were  projxTly  rejected  by  the  election  oiHcers 
as  having  a  device,  ))ut  stated  that  they  had  "come  to  this  conclusion  with  much 
reluctamv." 

The  minority  ('alle<l  attention  to  the  fact  that  these  tickets  were  printed  in  a  Denn.v 
cratic  printing  otlice  l)y  the  i)rocurenient  of  a  prominent  Dehiocrat,  and  left  to  the 
House  the  «iuestion  whether  they  should  he  counted  or  not.  On  the  whole  cat^e 
the  lIou>e  sustained  the  re]M)rt  of  the  majority. 

Ynitt'f'  vs.  Marfni,  pUh  i  ontj I  Klls.,  388,  412 

Names  of  candidates  for  President  and  Vice-President  a  distinguishing  mark. 

Under  a  statute  forhiddin^  the  printing  of  *'any  ])icturts  sign,  color,  mark,  index,  or 
in.Mj^nia"  on  the  ballots,  the  coniniittee  rejected  ballots  containing  the  wordH  **F«»r 
l*rt'si<lent,  Benjamin  Harrison:  for  Vi(!e- President,  Whitelaw  Reid"  at  the  top. 
The  niinoritv  counted  these  ballots. 

» 

Thrasher  vs.  Kidot',  6Jd  Comj Report  842,  px>.  X,  10 
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The  ward!  "lit  dUtriot."   "3tid  diitriot,''  etc,  not  abaozloni  to  tha  Uw   Kgainit 

-flgnrai." 

Wherp  the  Imllut  in  reiuireil  lo  be  "a  iikin  piece  of  while  pi^)er,  without  anyjifftmii, 

markc,  niliiijp",  or  embelliBhmenlH  thereon."  hfid  that  the  numewlB  lat,  Siid,  Snl, 

eti'.,  ■k>^{;natinK  the  ele(;t(irial  di«trict9  of  the  State,  do  not  come  within  the  letter 

or  the  Hpirit  of  the  law. 

fMtrvf.  meeUr,  4711,  r,m>j 2  Ells.,  tJ4 

Whurethf  Htatuteprifhibitetl  printinKurwrilinn  on  the  ballot  anything  bnt  thenan>e?i 
of  tlie  winclidates  and  the  offices  lo  which  they  were  to  be  chosen,  Mr.  Ranney 
helil  that  "it  is  diifiicient  that  the  words  and  figures  were  deeigned  only  to 
detwribc  the  candidates  and  to  designate  the  offices,  so  aa  to  express  the  intention 
of  the  vi>ter.  *  *  •  The  statute  allows  of  all  that  may  properly  be  used  to 
express  the  intention  of  the  voter  aa  to  candidates  and  the  offices."  The  worIs 
"IW  difitriil,"  "2nA  district,"  etc.,  before  the  names  of  the  candidates  for  presi- 
dontial  electors,  H-ere  therefore  not  obnoxious  to  the  law.  (On  this  point  Mr. 
Kanney's  report  evideiilly  expresses  the  liews  of  the  majority  <it  the  committee.) 
L'>'o-  \A   l(7,-.7,T  ( .Vr,  fiiinwv) ,  4Tk  Omg 2  Ells.,  ffii 

ITm  of  too  heavy  type  a  "mark." 
When  the  ballot  is  required  to  be  "  without  any  figures,  marks,  rulings,  characters, 
or  ell  I  hellish  men  ts  thereon"  the  minority  held  that  a  ballot  on  which  one  of  the 
namex  was  printed  in  such  heav;^  type  as  to  be  noticeable  on  the  back  of  the  ticket 
was  "marked"  within  the  meaning  of  the  law  and  must  be  rejected. 

J^<iy  v^.  Whnler  (minority  repurl),  47lh  Cong 2  Klls.,  1  Hi 

The  aie  of  extra  liesvy  type  loToUdBtei  the  ballot. 
Under  the  South  Carolina  law  requiring  the  ballot  to  be  "  without  ornament,  desig- 
nation, mutilation,  symbol,  or  mark  of  any  kind  whatsoever"  •  *  •  "and 
mich  ballot  shall  l)e  so  folded  as  to  conceal  the  name  or  names  thereon,"  the  com- 
mittee threw  out  alt  the  ballola  cast  for  contestant  on  the  ground  that  his  name 
wa?  printefl  in  heavy  type,  which,  when  the  ballots  were  folded  in  a  certain  way, 
ii>idil  be  di!'tingui»<hed  by  the  impreteion  on  the  bock. 

.lW/,r  VH,  Ellioll.  :->Jd  Cong Stoter,  170 

The  Miiniirity  denied  that  the  type  and  folding  in  this  ca*e  in  fact  made  the  ballula 
di-linguinhable,  and  coiidemn»l  their  rejection. 

Millar  vs.  Elliott  liiiiiiuritij  rejivrt),  SM  Oiiuj Stofer,  1M8 

Priuteci'  daibsi  oot  distiiigQiihiiig  marki. 

When"  lialKitM  were  nsjuireil  to  be  "  without  any  device*or  marloby  which  one  ticket 
may  lie  known  or  distinguished  from  another,  except  the  words  at  the  head  of  tlie 
lii-kcl,  •  •  •  and  a  ticket  different  from  that  nerein  prescribed  shall  not  lie 
receiveil  or  counted,"  the  committee  held  that  printers'  daenes,  such  as  are  nsed  in 
the  onlinary  course  of  printing  and  regarded  by  printers  as  marks  of  punctuation, 
did  nut  constitute  such  "device  or  ma^,"  especially  whereitwasshown  that  they 
weri>  printed  on  the  tickets  without  any  intention  to  violate  or  evade  the  law,  and 
that  tliey  were  ii'it  iniended  or  used  lo  distinguish  the  ballots.  This  decision  was 
maile  in  spite  of  a  iimtrary  decision  by  the  supreme  court  of  the  state  from  which 
tJie  cast'  came. 

L:l,i-h  vs.  rh.tm.r',  47th  Co,,;, 2  Ells.,  340-3-53 

Ordinary  applianoei  of  printing  mnit  be  ihowa  to  have  been  need  for  Illegal  por- 
poaea  to  conititnte  them  diitlngaiihiag  mark*. 
I'ikIit  a  strict  »<latuie  against  distingiiishing  marks  it  ni 

iithcr  punctualion  marks,  or  even  the  type  in  the  bod,  

nientiif  the  words  at  the  liead,  can  be  used  as  "marks  ordences,"  but  ttie  extreme 
limit  to  which  the  taw  cunld  be  applie<)  in  such  cases  would  be  to  inquire,  "first, 
in  the  iin;  of  these  appliances,  which  are  ordinarily  "uicd  in   printing,  j  '' 

MO  amiiiLteil  aw  lliat  they  become  '  marks  and  device*.'  mid  were  they 

arrangeir fur  that  purpose;  and,  secondly,  was  the  uuusi-' 

uscl  sui'h  af  miehl  or  oi^ht  to  put  a  reaaouably  prodent 
ca.ii-hnd  lieetii'allcd  to  the  attention  of  the  committee  wbicbj 

/..(»./,  \s.  rhiilmers,  47th 
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The  fietitioiis  names  *'A.  Doyle."  ''B.  Doyle/'  ''C.  Doyle,"  eto. 

Where,  under  the  AuHtraUan  ballot  nvsteiii,  in  New  York,  ivrtain  ballots  had  a  name 
**8i!ratchtHr'  and  the  fictitious  nanien  **A.  Doyle,**  "B.  Doyle,"  **C.  Doyle,"  etc., 
in  series,  for  sixtetMi  names,  substitute!!,  the  minority,  whose  conclusions  were  sus- 
taineil  by  the  House,  rejected  these  ballots,  amon^  other  reasons  for  these  distin- 
^ruishin^  nmrk?*.     The  comniittw*  r€»fuHt»d  to  reject  them. 

yoyea  vs.  Rork'ifrll,  't,^(f  ( hn<j Stof er,  31-85;  43 

The  preposition  "for/* 

Where  the  ballots  of  contestant  had  l)een  thrown  out  by  i^unty  canvassing  board;* 
on  the  prround,  among  others,  that  the  preiKjsition  •*fof"  in  the  phrase  **for  Con- 
^jreas*'  was  in  (contravention  of  the  law  riMiuiring  the  ballots  to  contain  nothing 
'*except  the  name  or  names  of  the  person  or  persons  voted  for  and  the  offtce  to 
which  such  person  or  jwrsons  are  intended  to  be  chosen,"  the  minority  held  that 
the  ballots  were  impro[K?rly  reji»cte<l.  (The  majority  rejected  them  on  other 
grounds.) 

Miller  vs.  E/lioft  (  mimn'itii  I't'porf),   'kM  ( \nnj Stc^fer,  183 

Use  of  nnnsnally  thick  paper  a  distinguishing  mark. 

Where  l>allots  were  reiiuiriNl  to  l)e  written  or  printed  on  '*  plain  white  parK»r"  of  a 
certain  size  and  "without  any  distinguishing  marks  or  embellishments  tnereon/* 
tic^ket-^  printed  on  white  pai)er  so  much  thicker  than  onlinary  paper  as  to  beeasilv 
distinguishe<l  were  in  violation  of  the  law,  and  also  of  the  State  a>n8titution,  which 
provide<l  that  "all  elections  shall  \k'.  by  Iwillot." 

Eiujliiih  vs.  IWfh',  4^^h  ( hiuj Mcihley,  168 

Use  of  thicker  paper  not  a  distinguishing  mark. 

Where  the  tickets  of  one  i)arty  were  printcni  on  *'No.  2  book  paper"  and  those  of 
the  other  party  on  **N<».  3  l)ook  pa])er,"  those  printed  on  the  thicker  {taper  <an 
not  Ixj  thrown  out  as  having  a  ''distniguishing  mark  or  embellishment." 

Emjilsh  vs.  Prelle  { in'mnnttj  ,rp(frt),  4Sth  Cong Mohley,   1 78 

Not  on  ''plain  white  paper.** 

Cnder  the  mandatory  statute  of  South  Carolina  requiring  that  the  'M)allot  shall  be 
of  plain  white  paper,"  the  committee  rejected  all  the  ballots  cast  for  contestant  on 
the  ground  that  the  ])aper  on  which  they  were  printed  ("40-pound  white  l>ook 
paper,"  dcscril>ed  by  some  witnesses  as  of  a  "dirty  white"  or  "dark  white" 
color)  was  not  "  ])lain  white  paper." 

MilUr  vs.  ElUott,  r,/,f  Co/hj Stofer,  Ui7-173 

The  minority  asserted  tliat  the  paper  was  in  fact  "j)lain  white  pajwr." 

Miller  vs.  Elliott  {minoritii  report),  /iJid  ( hn<j Stofer,  186 

Type  wrong  size;  ballots  connted. 

Tnder  a  statute,  expressly  mandatory  in  this  clause,  re<piiring  the  letters  at  the  head 
of  the  columns  to  be  one-fourth  of  an  inch  high,  the  letters  in  the  word  '"^Inde- 
|)endent,"  at  the  head  of  an  independent  Republican  colunm  on  the  ballot,  wen- 
only  one-eighth  inch  high  in  two  counties;  but  the  committee  counted  them,  con- 
cluding that  from  the  general  trend  of  its  decisi<ms  on  similar  questions  the  supreme 
<;ourt  of  Illinois  would  in  such  a  ca.se  inquire  whether  any  fraud  was  intended  or 
any  harm  done. 

Rinahr  vs.  fh,trnin'j,  '>4th  C<fn<j Report  1400,  p.  30 

Exact  size  immaterial. 

Under  the  Ohio  statute  re(piiring  the  l)allot  to  be  "  not  more  than  2J  nor  less  than 
2'i  inches  wide,"  a  nritten  ballot  2i  inches  wide  wa.s  vote<i.  The  committee  held 
the  exact  size  to  be  immaterial  and  that  the  ballot  was  proj>erly  counted,  under 
the  principle  that  "as  to  those  things  over  which  the  voter  has  control  the  law  is 
mandatory,  and  that  as  to  such  things  as  are  not  under  his  control  it  should  be 
held  to  l>e  directorv  onlv." 

CampMl  vs.  Moraj,  4^th  Comj Mobley,  218 
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Leu  than  one-fifth  of  mn  ineh  below  Uet  hmm  iaawtnriftL 

Under  the  Ohio  statute  requiring  a  space  of  at  least  one-fifth  of  an  inch  between  each 
name  on  t)ie  ballots,  certain  ballots  were  attacked  on  the  ponnd  that  there  was 
le88  than  a  fifth  of  an  inch  left  below  the  last  name  on  the  ticket  The  committee 
held  that  they  were  at  least  not  vitiated  as  to  the  other  names. 

OtmjiheU  VH.  Mnrfji,  4^h  Omtj Mobley,  218 

Too  short;  rojeeted. 

Under  the  statute  of  South  Carolina  requiring  ballots  to  be  ''5  inches  long,"  the 
cr)mniittee  rejecte<i  all  the  liallots  cast  tor  contestant,  on  thegronnd,  among  others, 
that  thev  were  one-oixteenth  of  an  inch  too  short 

AfilleryH,  Eifioit,  6^d  (Jwtg JHofer,  170 

The  minority  disagreed,  on  the  ground  that  the  slight  error  was  not  a  distinguishing 
mark  and'^'de  minimis  non  ctirat  lex." 

ynUer  VH.  KUiott  ( minoriUf  rr}wri)y  Sfd  Oong Stoler,  182 

Not  of  exact  dimeneione  preteribed;  nijeeted. 

Under  a  mandatory  statute  ]>rescribing  the  dimensions  of  ballots,  ballots  differing 
from  these  dimensions  by  one-sixteenth  to  one-eighth  of  an  inch  were  thrown  oat 
by  the  election  officers.  '  The  committee  sustained  the  r^ection.  The  minority 
<:(>unted  the  votes  on  the  ground  that  the  variation  in  sixe  was  not  sufficient  to  be 
substantial. 

Thrasher  vs.  Kulite,  5Sil  (hng Report  842,  pp.  2,  10 

Not  fatal  where  envelopes  used  for  ballots. 

The  use  of  tinte<l  |)aper  for  tickets,  where  not  forbidden  by  the  statute,  will  not  void 
the  election  if  the  statute,  )>v  the  use  of  envelopes,  preserves  the  secrecy  of  the 
lialU»t. 

l\ige  vs.  /Vrcv,  4'*Hh  <  'ong Mobley ,  iMH 

Erasure  in  red  peneil  a  distiagiiishiiig  nark. 

Under  a  mandatory  statute  against  distinguishing  marks,  ballots  having  the  words 
'*  For  Amendment  I "  erased  with  a  red  |)encil,  so  that  they  might  l>e  oistinguished 
from  others,  should  lie  rejecteti. 

Suilmm  vs.  Feftoit,  .50th  (hug Mobley,  762 

In  California,  name  erased  in  red  peneil,  printed  name  eonnted. 

A  statute  providing  that  if  names  are  erased  or  substituted  "  in  an^  other  manner 
than  by  the  use  of  a  lead  pencil  or  common  writing  ink"  the  written  name  shall 
be  rejected  ami  the  printea  name  counted  should  be  construed  to  apply  to  erasures 
made  with  red  or  blue  pencil  or  ink. 

Stdfimn  vs.  Feltnn,  50th  Cong.  ( mirumtg  re^nni) Mobley,  781 

Various  slight  marks  held  to  be  immaterial. 

Under  a  statute  providing  that  '*  the  voting  shall  be  by  ballot,  which  ballot  shall  be 
plain  white  paper,  clear  and  even  cut,  withont  ornaments,  designation,  mutilation, 
symbol,  or  mark  of  any  kind  whatever,  except  the  name  or  names  of  the  person 
or  persons  voted  for  and  the  office  to  which  soch  person  or  persons  are  intended 
to  be  chosen,  which  name  or  names  and  office  or  offices  shall  oe  written  or  printed, 
or  partly  written  and  partly  printed,  thereon  In  black  ink  or  with  black  pencil, 
aiKl  such  ballot  shall  be  so  folaed  as  to  conceal  the  name  or  names  thereon,  and  so 
fohled  shall  be  depositi*d  in  a  box  to  be  constructed,  kept,  and  disposed  of  as  here- 
inafter provided,  and  no  Imllot  of  any  other  descripidon  found  in  any  election  box 
shall  be  counted,"  ballots  were  counted  by  the  committee  which  had  been  rejected 
by  the  election  officers  on  the  following  grounds :  An  extremely  small  asterisk, 
printed  in  the  lower  comer  of  the  ticket;  names  ''scratched"  in  rod  or  puipleUcj 
slight  si)ecks  on  the  paper;  a  printer's  dash  in  a  place  where  no  penon 
for  an  office;  printers  dashes  separating  the  names  on  the  ticut;  thtl 
candidate  for  justice  of  the  peace  written  in  with  red  pencil,  and ' 
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the  tickets  n\adc  by  the  jadge8  in  pufdiing  them  into  the  box  with  a  pencil.  The 
minority  agreed  in  counting  all  these  votetj  except  thoi*e  on  which  red  ink  or  pencil 
had  been  uned,  contrary  to  the  terms  of  the  statute.  The  committee  counted  thoee 
where  red  ink  had  l)een  utted,  in  spite  of  the  statute,  on  the  ground  that  thin 
being  the  only  ink  to  l)e  had  in  the  only  store  in  the  place  its  use  H-as  in  a  manner 
<x>mpulHory. 

(Utodrlch  VH.  HulhH'k,  .5 IM  <  'owj Rowell,  581-<>29 

DorHi.K. 

Counted  by  committee  on  proof  that  they  were  wrongly  rejected. 

Under  a  Htatute  providing  for  the  reje<*tion  and  <lestniction  of  ballots  appearing  to  be 
**deiH»itfulIy  foldt^l  together,"  the  judges  had  rejwte<i  two  tickets  on  the  ground 
that  they  were  so  fol<le<l.  There  api>eare<l  to  l)e  two  names  more  on  the  |k>11  list 
than  voteH  counttnl,  and  ttvtiniony  was  a<lnutte<l  to  f«how  that  the  rejection  of  the 
votes  wa**  an  error  in  fact.     The  committee  countt^l  the  votes. 

ReMxii.  (ostirn,  17th  <\m[i C.  A  II.,  :i56 

Their  rejection  by  election  officers  sustained. 

Where  the  iuHinx'tors  of  elecrtion  in  two  townn  had  reje<ne«l  6  votes  as  being  folded 
together  <'ontrary  to  law,  the  conunitt^^i*,  considering  them  the  best  judges  of  the 
facts,  tle(*line<l  to  interfere  with  their  clecinion. 

AdnmM  v«.   Wlhnii,  iM  ( h))(/ C.  «fe  H. ,  :»75 

m 

Deducted  from  votes. 

l)onl)Ic  l)alIots,  ciLst  and  cinint^tl  for  <*onti^Htt.H»,  were  dtNUicte<l  from  his  (Hjlumn. 

Ortrrtf  vs.  Sf'iill,  .',  M  <  htnj Stofer,  1«2 

Under  certain  circnmstances  should  be  eonnted. 

Where  a  v<»ter  ojKMily  voted  a  l)allot  <'ontaiiiing  the  State  and  Congressional  ticket 
and  another  containing  the  townnhip  ticket,  and  the  judges  received  the  same  and 
folding  the  two  t(>getlier  deiJonittMl  them  in  the  1m)X,  the\'  had  no  right  afterwards 
t4)  throw  them  out  iijj  a  donl>le  ballot. 

Fmlerirl:  vs.   ]Viho,i,  4Sth  ( 'niui Mobley ,  404 

l>KKI<IKN(  V    4»K. 

Deficiency  of  four  ballots  not  fatal. 

Where  the  ballots  in  a  l)ox  were  4  less  than  the  names  on  the  poll  book,  and  the 
jud^rt^  of  election  in  making  u]»  their  return  added  2  to  the  vote  for  each  candi- 
date: I  It  UK  that  it  was  an  error  on  the  part  of  the  jn<lges,  but  not  su<*h  an  error  as 
to  vitiate  the  return. 

ILtrd  vs.  liointls,  .}otli  ( 'o„.f Mobley ,  424 

Small  excess  immaterial. 

Where  there  were  two  more  ballots  in  the  box  than  names  on  the  poll  list,  but  it  did 
not  appear  who  p>t  the  l)enelit  of  the  excess,  the  committee  reiused  to  rejetrt  the 
]M)11  or  t(»  <UHlnct  vntes  from  either  eandidate. 

]\'i<f(jiiiton   VS.   PncJifrn,  .f.',th  (  hmf 1  KWt*. .   14 

Where  excess  unfairly  drawn  out,  returns  corrected. 

There  was  a  large  excess  of  l)allots  in  many  of  the  boxes  in  a  countv,  the  tickeUs  were 
such  as  to  be  readily  distinguishable  by  the  touch,  and  in  drawing  out  the  exct»ss 
only  ballots  for  contestant  were  withdrawn.  The  contestant  was  prevented  by 
wides])read  violence  and  disorder  trmn  taking  testimony  to  establish  the  votci 
aiinri^le:  Jit  Id,  that  the  vnte  might  U*  ci,rn't-tctl  nn  the  ba.sis  of  the  returns  and  the 
excess  drawn  out. 

Bu*bi'r  vs.   Finit;/,  47th  <  nmj 2  Ells,,  IS'i 
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If  drawn  ont  according  to  law,  retnm  should  stand. 

WlnMX'  an  excess  of  Iwllota  in  the  box  is  drawn  out  as  provided  by  law,  and  the  elec- 
tion in  lionestly  condiK^t^nl,  the  poll  should  not  he  rejected. 

liiKhn'  \'ft.  Flnley  ( minority  rq)ort)^  47th  Cong 2  Ells.,  223 

Where  not  purged  by  inspectors,  excess  deducted  pro  rata. 

Where  there  was  an  excess  of  11  in  the  number  of  ballots  over  the  number  of  names 
on  the  poll  list,  and  the  statute  of  Florida  retjuiring  the  box  to  be  purge<l  by  draw- 
ing out  the  excess  of  ballots  at  random  had  not  been  complied  with,  the  commit- 
tee held  that  the  statute:  of  Florida  provideii  a  principle  on  which  the  box  might 
be  j)urge<i,  and  de<lucted  the  11  votes  from  the  candidates  in  proportion  to  the 
number  of  votes  each  had  receiveti.  But  some  of  those  signing  the  majority  report 
favored  throwing  out  the  whole  vote  of  the  precinct. 

Finley  vs.  WalU,  44th  Cong ..Smith,  389,391 

Deducted  pro  rata. 

Ballots  in  excess  of  the  names  on  the  poll  list  should  (in  Ohio)  be  deducte<l  pro  rata 
from  the  vi)te  cast  for  each  candidate. 

CamjMl  vs.  Morey,  4Sth  Cony .^, Mobley,  216 

The  last  ones  found  in  the  1k)X  should  ]ye  rejecte<l. 

i'amjtht'li  vs.  Morey  {minority  report) ,  4^h  Cony Mobley,  235 

Where  excess  large  and  frandnlent  and  unfairly  drawn  out,  whole  poll  rejected. 

Where  the  excess  of  ballots  found  in  the  box  (in  South  Carolina)  was  drawn  out 
unfairly,  the  officer  nurposely  drawing  out  nearly  all  Republican  ballots,  which 
could  l)e distinguished  by  the  touch,  the  nro<'ee<ling  was  condemne<l  as  illegal;  and 
in  a  precinct  where  there  were  817  ballots  in  the  box,  an  excess  of  229  over  the 
nnnil>er  of  names  on  the  poll  list,  and  160  Republican  and  69  Democratic  tickets 
were  drawn  out,  leaving  the  ballots  to  Ix*  counted  459  Democratic  and  129  Repub- 
li<an,  the  connnittee  held  that  '* there  is  no  means  of  ascertaining  the  true  vote  at 
tliis  poll.  It  is  certain  that  the  official  return  is  utterly  unreliable,  and  *  *  * 
your  connnittee  are  clearly  of  the  opinion  that  the  i)oll  should  be  exclude<l.*' 

SmnlL^  vs.  TiUmnn,  47th  Cony 2  Ells.,  458,  471 

Where  tliere  is  a  large  excess  of  votes  in  the  bi)x,  <lne  to  fraud,  the  return  should  be 
rejectiMl  even  if  the  excess  has  IxH^n  drawn  out  under  the  South  Carolina  law. 

S)ii(il/s  vs.  E/lioft  ( minority  rejjort),  oOth  Cony Mobley,  729 

Where  unexplained  and  legally  drawn  out,  returns  should  stand. 

Where  the  provisions  of  the  law  of  South  Carolina  were  adhereil  to  in  the  drawing 
ont  (»f  the  excess  of  ballots,  ami  there  was  no  nroof  as  to  how  the  excess  of  ballots 
came  to  be  in  the  box,  the  return  should  stann. 

Smnlh  vs.  Tiflmnn  (minority  rei)ort),  47th  Cony 2  Ells.,  486 

Wlu'ie  tlie  excess  of  ballots  found  in  the  1k)x  was  drawn  out  in  accordance  with  the 
law  (»f  South  Carolina  the  proceeding  was  legal,  and  the  polls  can  not  therefore  l)e 
rejected. 

Sino/ls  vs.  K/liott,  rtOth  ( hny Mobley,  ()64 

A  small  excess  of  ballots  not  evidence  of  fk>aud. 

Where  there  wa.s  an  excess  of  9  V)allots  over  the  number  of  names  on  the  poll  li.*»t, 
)>nt  it  was  shown  that  this  was  owing  to  the  crowding  at  the  polls  at  certain  hours, 
rendering  it  impossible  for  the  clerks  to  take  down  the  names  as  fast  as  the  votes 
were  cast,  the  excess  was  not  considered  an  indic*ation  of  fraud. 

EyyhMoit  vs.  Strufhr,  41st  Cony 2  Bart , 903 

Where  due  to  fraud  of  partisans  of  contestee,  entire  excess  deducted  from  his  Tote. 

Where  then;  was  a  large  excess  of  ballots  over  the  number  of  namee  on  the  poll  list 
in  a  large  innnberof  precincts,  and  from  the  fact  that  all  the  officers  of  election  were 
Democrats,  that  Democratic  **  tissue  ballots"  were  found  in  m&xxy  of  the  boxes,  and 
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other  circuiiiHtaiK'eH,  it  wan  evident  that  the  l)allot-box  stuffing  was  a  Democratic 
fraud,  l)ut  in  drawing  out  the  excesn  under  the  South  Carolina  law  nearly  all  the 
ballots  drawn  out  were  Ke]mblican  (it  being  possible  to  distinguish  the  ballots  by 
the  touch),  the  minority  (on  this  |)oint  apparently  sustained  by  a  majority  of  the 
irommittee)  restore<l  to  the  vote  of  contestant  all  tfie  Republican  l>allots  wHich  had 
lieen  drawn  out  and  dtMlucte<l  the  entire  excess  frt»m  contestee. 

Ij^e  vs.  liirhardmn  ( ininoriti/  rc]H)rt)y  47th  Comj 2  Ells.,  521-561 

Where  there  was  a  very  laive  excess  of  ballots  ( averaging  139  and  in  one  case  amount- 
ing to  1,071)  in  two-thinlH  of  the  precincts  of  a  district,  and  from  the  fact  that  all 
the  oflii*<*rs  of  election  were  Democrats,  that  Democratic  **  tissue  ballots"  were 
found  in  the  lx)xt»s,  that  Repu)>li(»an  voters  generally  folded  their  tickets  in  the 
presence  of  the  judges  to  show  that  they  only  voted  one  Inllot,  that  in  some  pre- 
cincts there  were  more  Democratic  tickets  in  the  Ixix  than  there  were  voters  of 
lK)th  i)arties,  and  from  other  circumstances,  it  was  e\'ident  that  the  stuffing  of  the 
Itallot  lx)xes  was  a  DenuH'ratic  fraud,  but  in  drawing  out  the  excess  under  the 
South  Carolina  law  nearly  all  the  tickets  drawn  out  were  Republican  (it  being 
{M)ssible  to  distinguish  the  tickets  by  the  touch],  the  committee  restorea  to  con- 
tt^stant  all  the  Reimblican  Iwillots  drawn  out  anci  deducted  the  entire  excess  from 
i'ontestee. 

Mnckeij  vs.  O' 0//</k//-,  47th  ( \>ni; 2  Ells.,  572-578 

Considerable  excess  and  other  suspicions  cirenmstanoes,  retnm  rejected. 

Where  there  was  an  excels  of  26  ballots  in  a  vote  of  about  200,  and  the  inbuilt  was 
conducted  without  witnesj^es  and  under  suspicious  cinnimstances,  the  (*oniniittee 
held  that  this  was  sutlicient  to  reject  the  ri'tuni. 

Langston  vs.   I  't^imhle,  /ijst  i  'nng Uowell,  441 

Hot  of  itself  fatal. 

The  mere  fact  that  the  numlH»r  of  votes  retume<l  excee<ls  the  number  of  names 
checked  on  the  voting  list  does  not,  in  the  al>senw  of  fraud  or  of  a  change  in  the 
result,  affed  the  validity  of  the  election.  (Paine,  §599.)  And  where  there  were 
other  suspicious  circumstanct*s  claimed,  but  they  wei'e  satisfactorily  explaine<l  by 
(«ie  f>f  the  judges  of  election,  who  als(>  testified  to  the  honesty  of  the  election, 
the  minority  held  that  the  returns  should  1h^  allowwl  to  stand. 

himjxton  vs.  Vmnhlf  ( ni'iiKtritij  report),  Mst  (\)tnj Uowell,  501 

Impkkfkct. 

Officers  of  election  best  judges  of  voter's  intention. 

Where  the  inHj>ectoi>«  of  chn'tion  had  conntetl  as  a  blank  a  l>allot  containing  the 
printed  name  of  the  witting  meinlH*r  struck  through  with  a  single  stroke  of  the  pen, 
Imt  still  legible,  the  coiniuittee,  considering  the  insjH'ctors  the  l>est  judges  of  the 
tacts,  refiisi'd  to  alter  their  (lecisi<»n. 

Afhiuii*  vs.   Wihon,  JSth  ( 'mnj ( '.  luid  II.,  :^75 

To  be  counted  according  to  the  intention  of  the  voter. 

"The  cunnnittee  think  it  clear,  although  canvassing  ollicers  charged  with  purely 
ministerial  duties  may  not  go  outside  of  the  ballot,  whatever  may  l)e  the  defect  in 
the  same,  l>ut  must  make  their  return  u]K)n  the  ballots  as  they  appear  on  their 
facts  that  the  House,  as  the  final  judge  of  the  elections,  returns,  an(t  qualifications 
of  its  meml)ers,  has  not  only  the  right  but  the  cluty,  when  a  ballot  is  ambiguous  or 
<)f  dnnl)tful  import,  to  look  at  the  circumstances  surrounding  the  election  explain- 
ing the  l)allot,  an<l  to  get  at  the  intent  and  real  act  of  the  voter;  This  will  not 
give  the  right  to  contradict  the  ballot  itself,  but  simi)ly  to  explain  what  is  uncer- 
tain and  ambiguous  in  referenci^  to  it." 

L*  r  vs.  Raineif,  44th  (  owj Smith,  590 

The  connnittee  reported  that  votes  returned  for  John  Bowers  and  John  M.  Bowey 
were  i)robably  intendc*!  for  John  M.  liowers,  but  .st^emed  to  hesitate  to  so  count 
them  in  the  al>sence  of  proof  that  they  were  actually  so  intendeil. 

\\'iJllaini<  vs.  Bou'eri<,  ISth  ( Vrng ('.  and  H.,  2t>4 
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Votfs  returned  as  having  been  capt  for  "Judge  Ferguson"  instead  of  **Fenner  Fer- 
puson/*  and  V)allots  reading  "  Binl  B.  Chapman  for  Congress"  instead  of  **For  Con- 
gress, Bird  B.  Chapman,"  were  unanimously  counted  >)y  the  committee  acconling 
to  the  evident  intention  of  the  voters. 

Chapman  vs.  Fergxi^oHy  S5th  Comj I  Bart. ,  268 

Where  ballots  rea<l  **For  Confess,  Francis  P.  Blair,"  but  on  the  same  ballots,  over 
the  names  of  thirteen  candidates  fur  the  State  legislature,  were  the  words  **For 
Representatives  in  Congress,"  the  committee  held  that  the  evident  intention  of  the 
voters  was  to  vote  for  Mr.  Blair  for  Representative  in  Congress,  and  counted  the 
votes  for  him. 

Bln'ii'  vs.  Barntt,  Mfh  Onu/ I  Bart.,  318 

Votes  ia«t  for  E.  M.  Braxton  and  Elliott  Braxton  were  counted  by  the  committed 
lor  Elliott  M,  Braxton,  the  intention  of  the  voters  being  clearly  proved.  The  case 
nf  votes  c!ast  for  C.  M.  Braxt<m  and  Braxton  was  not  decided,  not  being  material 
to  the  case. 

MrKenzk  vh.  llraxton^  4-^(1  Coihj Smith,  21 

Votes  returned  for  (iuntee,  T.  M.  (iuntee,  Thomas  M.  Guntee,  and  T.  Ros  Gunter, 
hut  proved  to  have  been  cast  for  Thomas  M.  Umiter,  were  counteil  for  him,  but 
those  returned  for  S.  M.  (luntee  and  Thomas  M.  Crenter,  in  regard  to  which  no 
evidence  was  offered,  were  not  so  counted. 

Ounte,-  vs.  ]ViUhire,  4Sd  Cong Smith,  239 

Where  a  large  number  of  ballots  containing  the  name  Jas.  H.  Rainey  were  counted 
for  Jose])h  II.  liainey,  and  it  was  proved  that  they  were  so  printed  by  mistake;  that 
the  voters  were  informed  that  they  were  for  Joseph  H.  Ramey,  and  that  there  was 
no  other  person  of  similar  name  a  candidate  for  Congress,  the  committee  refused 
to  reject  the  votes. 

Lo'  vs.  Raineffj  44th  ( 'omj.. Smith,  589 

Ballots  for  Ilosea  Rockwell,  H.  II.  Rcxrkwell,  Hosey  R<K'kwell,  and  II.  Rockwell 
were  counted  for  Hosea  11.  Ro<*kwell,  and  ballots  for  H.  Noyes,  Henry  T.  Nois, 
and  Henrv  Noves  were  counted  for  Henrv  T.  Xoves. 

Xoijex  vs.  Rf}rhwfilj  oM  Cknuj Stofer,  36 

Votes  cast  for  Judge  Abl)ott,  Josiah  (t.  Abbott,  Josiah  Ct.  Abbott,  of  Chelsea,  Ablwtt, 
of  Chelsea,  P.  (i.  AblKjtt,  J.  (t.  AblM)tt,  Abl)ott,  and  J.  (t.  Abbott,  of  Chelsea,  were 
unanimously  counted  for  Josiah  (t.  Ablxjtt,  of  Boston,  and  votes  for  Benjamin 
Frost,  of  Chelsea,  Rufus  S.  Frost,  Frost,  of  Chelsea,  Rufus  S.  Frost,  of  Boston,  and 
K.  S.  Frost,  of  Clielsea,  were  unanimously  counted  for  Rufus  S.  Frost,  of  Chelsea. 

Mthott  vs.  Vrost,  44th  Cony Smith,  614,  617 

Ballots  for  Mudd,  S.  E.  Mudd,  and  S.  N.  Mudd  were  unanimously  counted  by  the 
(•(jinmittee  for  Sydney  E.  Mudd,  and  a  ballot  for  Compton  for  Barnes  Compton.  A 
l)all<»t  <ui  which  the  name  "Sidney  E.  Mudd"  appeared  twice  was  counted  by  the 
majority  as  one  vote.  The  nunority  did  not  count  it,  on  the  ground  that  the  **  i>as- 
tcr"  was  so  place<l  as  to  conceal  the  words  **For  Representative  in  Congress." 

yfmitl  vs.  Compton,  /ilxt  Cong Rowell,  152 

Janus  E.  Canij)bell  was  a  candidate  for  Congress  and  William  McLain  a  candidate  for 
sheriff.  Where  a  voter  had  written  the  worI  **  W.  W.  McCane"  under  the  words 
•'For  Congn»ss"  and  the  word  '* camel"  under  the  words  "For sheriff,"  the  com- 
mittee hel<l  that  the  ballotought  tobecoimtedfor  JamesE.  Campbell  for  Congress, 
under  the  principle  that  "the  intention  of  the  voter  ou|;ht  to  prevail  whenever  it 
can  W.  ascertaine<l  >)y  an  insi)ection  of  the  Tiallot,  ami,  lif  the  ballot  is  ambiguous, 
the  intention  of  the  voter  may  be  shown." 

Oimphi'U  vs.  .Vw^j/,  4<^h  Cong Mobley,  217 

Ballots  (Mmtaining  the  names  "Wallace,"   "J.  II.  Wallace,"  "John  II.  W^allace," 

'W.   \V.  Wallace,"   "Mai.  Wallace,"  "Ma.  Wllac,"  "Mag.  W^olac,"  "Woloc," 

"J.  Wales,"  "Jonathan  H.  Wallage,"  etc.,  were  counted  bv  the  committee  for 

«'ontestant,  Jonathan  H.  Wallace.     The  minority  only  counted  those  (like 

five  al)ove)  closely  approximating  the  true  name. 

Wallace  vs.  }frKinlnj,  48th  Cong Mobley, 
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Where,  l)y  a  mistake  of  the  ])rinter,  contestee's  name  was  spelled  Ilef^ert  instead  of 
llerfterton  a  mimlH*r  of  Ijallob*,  but  there  waH  no  other  person  of  similar  name  a 
c*andi<late,  and  the  intention  of  the  voters  was  plain,  the  committee  pefufi»ed  to 
reject  the  voteH. 

StnMvh  VH.  Jlrrhrrt,  47th  (  nmj 2  Ells.,  6 

Balloti^  reaiUnp  "For  Reprewntative,  Sixth  district,"  were  counted  for  Representa- 
tive in  C/<)n>:ri»ss,  Sixth  Congn*Hsional  district,  where  the  ciri'unistances  were  such 
that  they  could  not  rt»asonai)Iy  have  any  other  meaning. 

Boimton  vs.  htrituj^  4^'th  ( otuj I  Pills.,  351 

Where  l>allots  were  cast  in  tlie  Third  district  of  Massachusetts  by  voters  in  that  dis- 
trict l)earinj^  the  words  "For  Re^»resi»ntative  to  Congress,  Fourth  district,  Wal- 
bridge  A.  Field,  of  Boston,"  Mr.  FieM  Ix'ing  a  candidate  in  the  Third  di8tri<*t,  the 
committee  unanimously  held  that  the  wonls  "  Fourth  district"  did  not  constitute 
a  part  of  the  lejral  designation  of  the  office,  and  the  intention  of  the  votere  being 
j)lain,  the  voti»s  should  Ix?  countt^l  for  (rontestee. 

hain  vs.  FU'M,  ^-''^th  (hmj I  Elly..  193,  217 

The  ticketi^  vott^l  for  contestee  were  printed  thus:  "  Representative  in  C'ongress,  3nl 
district,  A.  C.  I^atimer,"  and  contestant  ciaime<l  that  they  should  not  have  been 
counted  for  him  l>ecaust»  they  did  not  state  that  they  were  voted  for  a  candidate 
f<^>r  the  Third  district  of  the  State  of  South  Carolina  nor  for  a  Representative  to 
the  Fifty-fourth  Congress.  The  committee  (citing  JJMir  vs.  Barrett^  1  Bart.,  308) 
hel<i  that  "the  ballots  complaincnl  of  were  clearly  sufficient."     . 

M'un'inuii  vs.  htfiincr.  o4t1i  (  o)i<j Report  626 

The  word  "junior,"  omiiiion  not  fatal. 

The  omission  of  the  word  "junior"  on  ballots  evidently  intended  for  a  c^andidate 
known  by  that  a<ldition  will  not  deprive  him  of  the  benefit  of  the  vot4?8  if  such 
intention  can  be  clearlv  shown. 

Tvnu'i'  vs.  Jhiiflifs,  1  Ith  ( 'muj C.  and  H.,  235 

WhtTc  votes  were  returnetl  for  Isaac  Williams,  jM7u"or,  and  Isaacs  Williams,  and  it 
ai)i>eanHl  that  there  were  thri*e  j)ersons  in  the  district  bv  the  name  of  Isaac  Wil- 
liams, but  only  the  one  known  by  the  addition  of  "junior"  was  a  irandidate  for 
Congress,  the  committee  rei>orted  that  the  votes  were  probably  cast  for  the  same 
[)erson,  but  seeintnl  to  hesitate  to  give  him  the  seat  until  subsequent  proof  showe«l 
that  many  of  the  votes  returned  without  tlu^  addition  of  "junior"  were  actually 
cjist  for  lsaa<*  Williams,  jr.,  an<l  wrongly  returned  by  the  mistake  of  the  returning 
otticers. 

WiU'Kniis  vs.  BntnrH,  I. ith  Cuikj C.  and  FL,  264 

Votes  wtTc  returned  for  Westel  Willoughby,  but  the  evidence  showed  that  they  were 
cast  for  Westel  Willoughby,  jr.,  but  the  "junior"  was  omitted  bv  the  returning 
oliicers.     Tht-  votes  were  counted  by  thi^  committee  for  Westel  Willoughby,  jr. 

Wilhxnjhlni  vs.  Smith,  14th  (\hhj C.  and  H,,  265 

Omission  of  initial  of  middle  name. 

Where  votes  were  rejected  by  the  county  canvassers  on  account  of  the  omission  of 
the  initial  of  the  middle  name  of  the  candidate  voted  for,  the  committee  unani- 
mouslv  counted  the  votes. 

Milh  r  vs.  Tho)npf<nii .  .7  Jst  ( )nn/ I  Bart. ,   1 19 

Name  written  twice,  counted  once. 

A  ballot  rejected  by  the  election  oliicers  })ecaus<'  the  sitting  member's  name  was  twice 
written  on  it  was  counted  by  the  conunittee. 

]'(tll<ni(tifjhtn/i  vs.  (."(iinittn'JL  .i'ttJi  (nut/ I  Bart.,  231 

Too  many  names:  not  counted  by  committee. 

Where  tlic  di^^trict  was  (Mititle<l  to  elect  one  Re]>resentative  and  the  petitioner  liad 
been  creditiMl  with  one  vote  on  a  l)all(»t  ct»ntainin^  his  name  and  four  others,  with 
no  other  desi<rnation  than  "lor  Congress."  the  comnnttee  rejected  the  vote. 
Jiiid  vs.  Cosfttn,  J7th  CiHtj C.  and  H.,  357,axS 
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Omiiiion  of  Chriitian  name  immaterial. 

Ballots  not  containing  the  Christian  name  of  a  candidate  should  nevertheless  be 
countcMl  for  him  where  the  intention  of  the  voter  is  plain. 

Sessinghaus  YS,  Frost,  47th  Cony 2  Ells.,  393 

The  law  knows  but  one  Christian  name,  and  the  omission  of  the  middle  name  or  its 
initial  on  a  ballot  is  not  material  or  fatal. 

}[('Kenzle  vs.  Bnt.vton,  42d  Cong Smith,  23 

Omission  of  Christian  name  fatal. 

Where  two  ballots  having  on  them  merely  the  name  "Wilson**  were  counted  by  the 
election  officers  for  Jeremiah  M.  Wilson,  under  the  Indiana  statute  providing  that 
votes  should  not  l)e  lost  for  defect  of  form  if  the  election  ofl&cers  could  satisfy 
themselves  with  reasonable  certainty  for  whom  they  were  cast,  the  minority  of 
the  committee  held:  "On  their  face  the  ballots  were  ambiguous  and  unintelligible. 
The  defect  was  curable  by  extrinsic  evidence  to  explain  ana  apply  them;  it  has  not 
been  offered,  and  they  are  deducted  from  contestee's  vote  on  this  account." 

Gooding  vs.  WiUon  (minority  report),  4^d  Cong Smith,  87 

Can  not  be  counted  so  as  to  contradict  the  ballot 

Where  a  voter  wrote  the  name  of  contestee  on  his  ballot  after  the  words  "  For  Presi- 
(lential  electors,'*  but  testified  that  he  intended  to  vote  for  him  for  Representative 
in  Congress,  the  committee  held  that  the  vote  could  only  be  counted  for  Presiden- 
(lential  elector.  "When  a  ballot  clearly  designates  the  oflSce  to  be  filled  and  the 
name  of  the  person  voted  for,  no  court  has  ever  permitted  the  voter  to  contradict 
his  ballot  by  evidence  that  he  intended  to  vote  for  a  different  person,  or  for  the 
j-ame  person  for  a  different  office.  Your  committee  do  not  feel  at  liberty  to  depart 
from  the  unbroken  line  of  precedents  in  cases  of  this  kind,  although  it  is  concede<l 
in  this  case  that  the  rule  works  a  hardship  on  the  voter.  It  is  sometimes  neces- 
sary to  sacrifice  the  merits  of  a  case  in  order  to  maintain  an  inflexible  legal  rule.'* 

Wigginton  vs.  Pacheco,  4'^th  Cong : I  Ells. ,  18 

It  in  the  duty  of  an  elector  to  clearly  indicate  for  whom  he  intends  to  vote,  at  least 
to  the  extent  that  surrounding  circumstances  free  his  ballot  from  ambiguity  with- 
tuit  contradicting  it.  A  ballot  containing  a  name  slightly  resembling  the  name  of 
one  of  the  candidates  can  not  Ix?  countea  for  him  when  the  difference  is  so  great 
that  to  count  it  would  be  to  contradict  the  ballot. 

Wnllnce  vs.  McKiniey  [minoriiy  report),  4Sih  Cong Mobley,  212 

A  meaningless  ballot  not  to  be  explained  by  extrinsic  evidence. 

*'  We  do  not  think  the  law  of  Ma.ssachusetts  changes  the  general  rule  with  reference 
to  the  designation  which  must  appear  upon  all  ballots  in  order  to  make  them  effec- 
tual. The  words  *  No  vote  shall  r)e  counted  which  does  not  clearly  indicate,'  etc., 
adds  nothing  to  the  general  rule  of  law  which  requires  the  election  officers  to  reject 
any  vote  when  either  the  name  of  the  person  intended  to  be  voted  for  or  the  office 
which  the  voter  intended  the  person  veted  for  to  fill  does  not  appear  from  the  bal- 
lot itself;  that  is  to  say,  where  there  is  such  ambiguity  in  the  writing  or  printing 
of  the  name  of  the  person  voted  for  or  of  the  office  for  which  he  is  a  candiaate  that 
it  is  impossible  to  tell  from  the  ballot  itself  what  the  name  of  the  person  intended 
to  be  voted  for  is  or  the  office  which  the  voter  intended  him  to  fill,  the  ballot 
must  l)e  rejecte<l,  and  no  extrinsic  evidence  can  be  heard  to  supply  the  defect.** 

Boynton  vs.  Loring,  4^th  Cong I  Ells. ,  351 

Ballot  not  to  be  contradicted,  but  a  donbtfnl  one  may  be  explained. 

*'  Evidence  may  not  be  received  to  contradict  the  ballot  nor  to  give  it  a  meaning  when 
it  expresses  no  meaning  of  itself;  but  if  it  be  of  doubtful  import,  the  circumstances 
surrounding  the  election  may  be  given  in  evidence  to  explain  it  and  get  at  the 

intent  of  the  voter.'* 

Dean  vs.  Field  (minority  report),  45th  Cong I  Ells. ,  217 

Inij>erfect  or  ambiguous  ballots  may  be  explained  in  the  light  of  surroundings,  pro- 
vided that  proof  aliunde  ?\\2i\\  not'be  penflitted  to  contradict  the  ballot  or  to  remoi 
any  imperfections  which  could  not  be  similarly  removed  in  the  most  solemn  i¥ri| 

agreements. 

McKenzie  vs.  lirajrton,  4^d  (  ong Smll 
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In  niinoUf  where  name  written,  bat  printed  nnme  not  eraied,  neither 

The  fitatiito  of  IlIiiioiM  pntvitliii^r  that  when  a  l«llot  <U*Higiinte8  more  peraona  for  an 
oflice  than  then*  are  cantlitlates  to  1)e  electetl,  it  nhall  be  euunted  for  neither  of  the 
|)ers^mH  (ienitrnattil  is  mandatory,  an<l  under  it  liallotH  i*ontainin^  the  nnnie  of  con- 
tentant  written  under  the  uneraml  name  of  eontentee  should  Ije  counted  for  nether. 

Wnrihiiujinn  VS.  /''««^,  .Vnh  <  'omj Moblev,  W7 

"Paster"  coanted  rather  than  original  name. 

When*  a  "iiaster"  is  s«)  put  i>n  a  l»allot  as  not  to  n)ver  the  name  of  the  opponnii:  itan- 
didate,  the  **|iaster*'  should  Ik*  re)ninle«l  as  the  lai<t  at^t  of  the  voter  and  counted. 
The  same  rule  should  apply  as  w  lien  the  name  of  one  eandidate  ia  written  ami  the 
printwl  name  of  the  other  not  erase*!. 

Fmhnrk  vs.  UV/jwm.  ^.vr/i  Coiof MoY^%  -MH 

"  Sticker  **  not  coToring  original  name. 

When'  a  ticket  had  i»n  it  a  **[Ki.'<ter''  )»earin>r  the  name  nf  the  ixmte»«tant,  but  leavini; 
the  name  of  the  i*ontestee  ex]M»s(Ml,  the  eounnittee  held  that  the  plai'Uig  of  the 
stii'ker  on  the  Imlhtt  indicat4*<l  the  intention  of  the  voter  and  eounte*!  the  vote  for 
n>ntetftant.     <  The  ehn-tion  nftictTs  had  e«»unt«*<l  it  for  fontestee. ) 

firffvij  vs.  ,'^vi//.  .7///  i  hn*f Stofer.  161 

Written  and  printed  name ;  writing  should  prevail. 

When*  the  name  t»f  n>nti>tant  was  written  on  a  Uillot  under  the  printt^l  name  of 
contesttHs  it  should  l»e  <-ounte<l  for  contestant. 

Wafhin   vs.  MrKinJtii,  4Slh  ('on'i Mohlt'V.   1«7 

"The  writinjr  should  pn*vail. 

WfiUnrf   vs.  MrK'nih'ii  I  ni'iimritu  /•» intrt  >,  4^h  *  on*/ .M<ilil«>v.  IW 

Congressional  part  a  separate  ticket. 

It  wnultl  seem  that  the  ]ttirt  oi  tlu*  ticket  uhi«-h  n*lat<*s  t«>  the  candiilate  f«ir  i'on^nvff 
may  l>e  n*pinie<l  as  a  st»panite  ticket. 

Lotrt  vs.    Whtth  r  (  }fr.  Ranuni  I .   i7th  f  V,/,,/ o  Klls.,  SS 

Written  ballots,  where  printed  ones  stolen. 

In  a  pn^'inct  \s  hen*  all  the  prinie<i  tickets  fnr  contestant  had  lHH»n  stolen  and  Avrilten 
hallots  Wi'n»  ns«*d.  the  coniniittei'  nnaniiiionsly  coiiiitt»«l  the  votes. 

}f*irfin  vs.  Lnrllmrt,  .'».}tl,  f  iinif KoiM.>rt  :Mi)2 

IlCHK<.l  I.NKLV     M  \KKKI>    I'nDKK    A  r>TI{  \  I.IAN    SysTKM. 

I»al]«»ts  marked  hy  elertinn  nilirtTs  without  nijuiriuvr  oath  of  disahility. 

S*t    Ii.i.K«..M.  \'MTh>,  rnjiiiii 'i  fn*ntt"t  ijiinfirit'«iti4,n.'*  n«tt  ftr'Hfni'tfl  at  iHkiljt, 

Incorrectly  marked  for  President,  coanted  for  Congress. 

Ballots  correctly  niarke«l  for  ( 'on^rn^ss  liatl  Ihmmi  thnmn  out  and  humeri  hy  the  jnd^Ee<> 
l>e<-ause  incornM-tly  iiiarke<l  lor  rresi<lent.  The  law  ]>lainly  require<l  the  jud^ees  t  in 
Vinrinia  >  to  count  them  l«»rtluM»ttices«orreetly  marke<i.and  the  committee  (*«inute«i 

them. 

Uroit ,,  \^.   Sirnn.^'i'i.  .'>.'>! h   f  "mi Ke{Hjrt    1070.  p.  3 

Where  intention  of  voter  clear,  should  be  coanted. 

Where  tlie  ballots  wen»  sn  marked  as  unmistakably  t«»  show  the  will  of  the  voter, 
hut  were  technically  <lelectiv«',  the  minority  count«»<l  them.  "Xo  nile  of  law  whieh 
would  deprive  a  lei.'iil  electMr  ^^i  his  ballot,  where  his  ri^hl  to  vote  ip  unque«tione«l 
and  his  intention  to  v«ite  f«»r  a  particular  camlidate  is  clearly  matle  out,  ^411  be  6ivored 
by  any  court  or  anv  tribunal,  and  no  mere  technicjil  cimstniotion  <»f  the  law  will  be 
adopt«»<l  or  even  tolerate<l  whii-h  will  pn^huv  such  wnm^and  work  Hiioh  injustice.** 
YfM  vs.  Torkfr  (mnioritu  t'ijHjrt  I.  .',  ^(1,  ( 'i,nij Report  ltt96,  part  2 
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Presnifled  to  haT6  been  correctly  mmrked. 

Where  witnesses  in  exeew  of  the  number  returned  for  contestant  swore  that  they 
vote<i  for  him,  the  committee  held  that  it  was  to  \ye  presumed  that  the  l)a}lots  were 
(•orret'tly  made  out,  especially  as  they  were,  in  most  cases,  marked  by  the  election 
judjfes.  *  The  bunlen  would  be  on  the  other  side  to  show  that  the  ballot  was  not 
correctly  made  out. 

•  • 

Wis*;  vs.  Youm/j  5,5th  Cong Report  772,  p.  13 

Presmnptioii  that  the  TOter  will  cast  hie  ballot  correctly. 

The  presumption  is  that  the  voter  will  cast  his  ballot  correctly.  It  will  not  do  "to 
withhold  from  the  voter  an  opportunity  to  cast  his  Ijallot,  and  m  answer  to  his  i*om- 

f)laint  say  to  him  that  he  probably  woul<l  have  lost  his  vote  in  trying  to  cast  it.  Every 
egal  voti*r  is  entitled  Uy  an  opportunity,  and  if  he  fails  to  register  his  voice  on  account 
of  incapacity  or  neglect  the  fault  is  his  own."  But  not  so  when  the  fiault  is  with  the 
election  officers,  or  even  with  administrative  officers  who  made  the  polls  too  large. 

Brouni  vs.  SwansoTij  55th  Cong Report  1070,  p.  5 

Where  wrongly  marked  by  olBcen  of  election,  connted. 

Where  an  officer  of  election  testified  that  he  had  marked  certain  ballots  for  illiter- 
ates wronjf,  and  these  ballots  were  thrown  out  for  irregularity,  the  committee  counted 
them.  "  It  is  well  settled  that  an  elector  can  not  lose  his  right  to  vote  by  the  mistake 
of  one  of  the  election  officers.  If  the  voter  himself  made  the  mistake,  the  liallot 
should  nut  be  counted,  but  where  he  depends  upon  an  officer  whose  duty  it  is  to 
sasiiii  him  in  the  preparation  of  his  ballot,  and  the  officer,  through  ignorance  or 
design,  fails  to  mark  the  ballot  properly,  it  should  be  counted." 

Brrnrn  vs.  Swanson,  55th  Cong Report  1070,  p.  8 

Fatal  irregnlarities  in  Michigan. 

Tnder  the  Michigan  Australian  l>allot  law  and  the  decision  of  the  supreme  court  of 
Michigan  on  it  [Scott  r*.  Glaserr,  61  XW.  Rep.,  648]  the  committee  threw  out  bal- 
lots marke<l  as  follows:  With  a  cross  in  and  other  crosses  on  both  sides  of  the  party 
voting  P(]uare;  with  two  crosses  at  the  head  of  the  Republican  ticket  ancl  two 
crosses  at  the  upjx?r  left-hand  comer  on  the  fac^e  of  the  ballot;  with  a  double  cross 
at  the  head  of  the  Republican  ticket  and  the  letter  **H"  over  contestant's  name; 
marke<l  rejrularly  for  the  Republican  ticket;  with  two  crosses  at  the  right-hand 
upper  corner  of  the  ballot;  with  a  cross  on  each  side  and  one  l)elow  the  party  vot- 
ing s<|uare;  with  the  words  "This  I  vote  for"  in  the  space  ccmtaining  the  vignette 
on  the  Republican  ticket;  with  a  strip  of  three-fourths  inch  cut  off  one  margin  of 
the  Imllot;  marke<l  regularly  for  the  Democratic  ticket,  but  with  a  cross  opprjsite 
the  name  of  the  Republican  candidate  for  Congress,  the  name  of  the  Democratic 
(candidate  not  l>eing  erased,  but  having  a  line  drawn  under  it;  with  a  name  erased 
an<i  the  wonls  '*  For  Ben  Harrison"  written  in;  with  a  linedrawn  through  the  voting 
spaiv  on  the  Democratic  ticket,  and  the  words  **No  good;"  with  three  crosses  at 
the  head  of  the  Republican  ticket;  markeil  with  a  stamp  after  a  few  names  with  a 
stamp  over  one  and  partly  over  and  partly  on  another  name,  not  having  the  initials 
of  the  insiKi-tor;  with  a  circle  on  each  sideof  the  part v  voting s<]uare;  with  a  cross 
after  t»ach  name  on  the  Democratic  ticket  but  two,  which  names  were  erase<l  and  a 
mark  pla<e<l  after  the  names  of  the  competing  Republican  candidates;  with  the 
wonls  "All  right"  at  the  head  of  the  Republican  ticket;  with  a  pencil  mark 
miming  down  through  three  party  tickets;  with  a  voting  stamp  in  the  Republican 
Hpian.*  and  a  pi»ncil  cn>s8  in  the  DNemocratic  st^uare;  with  an  extra  voting  cross  at 
the  lM)ttoni  of  the  liallot;  a  voting  cross  l^efore  one  name  and  on  another. 

Bt'Ihmp  vs.  RichardsoUf  53d  Cong Report  1946,  p.  7-9 

Accidentally  blotted,  not  invalidated. 

Ball<»ts  correi^tlv  marked  in  ink,  but  folded  before  the  ink  was  drv  so  as  to  make  a 
blot  or  impression  on  the  unscratched  name  on  the  ballot  were  counted  by  the  com- 
mittee. *'This  is  purely  accidental  and  not  to  l>e  <ieemed  the  marking  or  sc-ratch- 
ing  intendtNl  by  the  statute  [of  Virginia],  which  is  to  be  done  by  drawing  a  line 
*with  a  pen  or  pencil'  through  the  names  of  the  candidates  for  whom  the  voter 
does  not  wish  to  vote." 

IWMs.  Tucker,  54th  Cong Report  1636 

H.  Doc.  510 il 
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"Caption  marked"  ballou  (in  Virginia)  oonnted. 


"I f^    ■  -V  ■.    •- ~ I*"*^' ^ 

tlu'  first  SI '< -lion  of  tli«'  art.     \\  lu»n»  vt»tt*rH  in  enu^inj;  the  iianitv  not  vott»<i  for  ha«! 

also  (TiiMMi  tlic  captinn  (»t  the  tirkct,  )>nt  then*  lK*in);  onlyoneofKiT*  to  1h^  lilU*«i,  no 

aiiil>i};uity  was  possilih*.     Theomnnittd'ht'hl  thattTittie  **faption-rnarkt.«<l  lMil](ift>*' 

i\u\  not  lost'  thoir  charactor  as  ottk'ial  Itallots  and  nhuiiM  l>e  conntt^l. 

)W/  vs.  Tnrkn\  r>4(h  r,„„j KefKirt  l«i;tf» 

Names  ( in  Virginia)  not  accurately  *'  loratelied;"  ballots  rejteted. 

I>:illots  '•iiniKTlVctly  niarkini"  unclor  tin'  Virjrinia  ['*  Walton"]  ballot  law,  the  lim* 
of  fnt-'un*  not  actually  touching' thri-e-fimrthH  of  the  lettoreof  Honi<>i  of  theerasetl 
nain(*s,  or  tlu'  naiiu's  iH-injr  fniHsl  by  a  serit-s  of  v«»rtH'al  or  ohlir|tie  da><he.s  wen' 
not  rount<H|  l»y  tlu*  coniniitttH*.  "It  is  n<»t  for  tluMtminiittee  to  det*i<le  whether 
tin*  provision  as  to  the  inarkin;:  of  the  hallot  is  a  wise  or  n*sisonahle  one  or  m»t. 
The  vot«'r  has  tailed  to  fxpn»ss  his  will  by  the  Ho-ealle<l  *iin|)erfei*tly  iiiarkerl' 
ludlot  a<-eordintr  to  the  re<|uin'inent  of  the  statute,  and,  failing  in  that,  the  ntatute 
dtM'lan*s  that  thf  hallot  is  void." 

Yost  vs.    Tnrhr.    '*.ffh  '  nw KeiMirt  ltf36,  J).  4 

Fatal  irregnlaritiei  in  lUinoii. 

TinhT  tlu'  Illinois  Australian  hallot  law  of  1891  the  coniniitt«»o  found  it  to  Ih»  the  law 
"that  hallots  on  whirh  the  voter  nnderto<ik  to  expn»HS  his  ehoiiv  by  marks 
other  than  tin*  cross  plac<'d  in  the  «*in'le  or  H<iuare,  an  pn»vid«Ml  by  the  Htatnte,  an* 

not    lc;;al  and  should   not   In unted;  that   ballots  voti'sd  by  elei*tors  who  wen> 

iissisteil  in  marking:  their  ballots  without  having;  first  made  tl  le  affidavit  of  liina  hi  lit  y. 
as  provided  by  said  statute,  are  n<7t  K'j^al  and  shoulfl  not  lx»  (HumUHl;  that  the 
initials  of  that  one  of  the  ju«l;res  of  electi(»n  who  deliven»d  tlie  bal]ot«i  to  the  vnters 
area  part  of  the 'ollicial  iixhirsi'uient  *  reipiinNl  by  the  Htatute,  and  l>allot2<  not 
iH-arin^r  such  initials  are  not  lepil  an<i  should  not  Im»  cf)unte<l." 

Stitnirfi  vs.  f  'hilih^  .'>./'/  i 'onff Report  1741,  ji.  8 

Liberal  conitrnction  in  Illinois. 

"his  hycxpn'ss  statutory  provisi«»n  anM  not  by  juilicial  construction  that  liallots 
having  irregular  or  distiiiLMiishin^'  niark<  an-nr/t  counttnl."  In  the  ahwnee  of  any 
suchcxpn'^s  provi>:ion,  and  witli  tliey:cMeral  trend  of  former  decisions  in  the  State 
(lllinoisi  iav<»rabl<*  to  a  liU*ral  construction,  the  committee  adupteil  a  liberal  con- 
struction, ♦•vcn  uinlcr  the  new  .\ustralian  ballot  law. 

Jiiii'ih  r  vs.  Ihnni'nni,  o'flh  ( 'oinj li<»lM.)rt  14(H),  p.   l.>-21 

Two  column  marks,  not  "double  marking'*  for  offices  not  duplicated. 

r>allot>  marked  i  in  Illinois)  in  t)i«>  circle  at  the  head  of  the  Kepubli<'an  cohinin,  and 
al>n  at  the  head  nf  an  "  Iiideiiendent  Kepublican"  colunm  containing  but  one 
name,  and  that  nf  a  eandi«late  I'ora  local  olfit-e.  wcrecounted  for('onjrn*ss,  inatMMinl- 
arici-  with  a  recent  ilecisinii  of  the  supreme  court  of  Illinois  that  such  niarkinjLT  wa* 
not  "doul»le  m.irkju'j''  tor  the  otiices  not  duplicated. 

liiinib  r  V>.    Ihm  nitni.  .'f./tli  f  oik/ KejKirt    14()*),  p.  14 

\Vj;oN(.    l\MMi.KM  nv   Pakt^    TicKhrr. 

Whoro  the  emblem  at  the  head  of  a  party  column  was  fraudulently  changed,  whole 
vote  of  county  thrown  out. 

As  the  reMih  of  a  irauduleiit  conspiracy  U>  injure  contestant,  partieij)at4Mi  in  by  the 
county  elerk  and  earried  out  by  bribery,  the  rejjular  Republican  emblem  (»f  the 
"eaL'le'"  wa^  jilaced  ..ver  bo<:us  "  Indep«'ndent  Ih^publican"  ticket  and  a  niee«>on 
sub>tilnted  a>  theemblem  ov«*rtlic  rcL^dar  Republican  column.  Seventy-nine  vott^s 
were  cast  for  the  ticket  unrler  the  eairle.  mu\  as  the>ie  wtire  under  the  eirenm- 
stances  «'vi<lently  intended  for  cniitestan!.  tlii'  conunittei*  addiM  them  to  lii?  vote. 
They  refu.siHl  to  throw  out  the  voti-  uf  the  county  ur  lu  add  or  deduct  other  votes?. 
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11.^  thero  way"  no  evidence  that  the  fraud  had  any  effect  on  any  extrept  these  79  votefl. 
Ah  these  were  not  enoujrh  to  overtime  the  retume<l  majority,  this  decision  would 
leave  conti^tee  in  his8i*at. 

Two  nienil)erH  of  the  coniniittee  recommended  that  the  vote  of  the  whole  county  \ye 
thrown  out,  on  the  jjround  that  the  effe<!t  of  this  sort  of  frau<i  cAn  not  In*  accurately 
measured,  and  on  the  furtlier  jrround  that  some  of  the  sij^natures  to  the  **Inde- 
l>endent  Repuhlican"  petition  were  not  in  legal  form  and  the  remainder  fell  short 
f)f  the  KK)  ncces.'-ary  to  make  a  valid  petition.  These  two  facts  invalidated  the 
whole  hall<»t. 

The  House  a^ree<l  with  this  mhtorily  and  seated  contestant  on  this  issue. 

Ilophiiui  VH.  Kaidallj  o4th  ( 'omj Report  2809 

Wrong  Name  in  Party  Column 

Where  no  deception,  election  valid. 

Cont^^stant  and  contestee  l>oth  claimed  to  he  the  regular  Kejmhlican  nominees.  A 
dccisirui  In^fore  the  ele<'tion  was  favorahle  to  contestee,  his  name  was  plactnl  in  the 
party  column  on  the  ballots,  and  he  receive<l  most  of  the  vote^.  A  snl)se<iuent 
(liH'ision,  on  aj)peal,  after  the  election,  was  favorable  to  contestant,  and  he  askiHl 
tliat  the  party  votes  t)e  counte<l  for  him  or  that  the  election  t)e  declan»d  void. 
There  had  l)een  no  deception  of  the  voters,  and  the  committee  held  that,  the 
nifitjority  of  them  having  actually  voted  for  conte^'tee,  he  was  ele(;ted. 

Fairchild  vs.  Wanl  o5th  Cong' Reiwrt  798 

Party  vote  ihonld  be  traniferred  to  rightfal  candidate. 

One  member  of  the  committee  filed  an  elalnirate  dissenting  re[M>rt,  hol<lingthat  <'on- 
tcstant  was  entitlecl  to  the  party  vote  and  was  electe<i. 

Fairchild  vs.   Ward  (Mr.  Gaines) j  55th  Cong ReiK>rt  798 

Besnlt  unafTected. 

Where  <'ontestant  claimed  that  contestee's  name  was  irregularly  place<l  in  the  regu- 
lar Kepublican  column  on  the  ballot,  but  had  made  no  effort  to  have  his  own  name 
plared  there  nor  to  prev(»nt  contestee*s  name  from  Ikmd^  so  placed,  and  (tnntestee 
rcceivtMl  a  large  majority  of  the  votes  as  ciist,  the  connnittee  saw  nothing  in  these 
lactH  to  affect  the  validity  of  the  result  of  the  election. 

While  vs.  Boreing^  56th  Cong Keiwrt  876 

In  Wrong  Box. 

Whether  counted 

Where  s4»parHte  ballot  lK)xes  were  use<l  for  the  general  election  and  for  the  vote  on 
cnnstitutional  amendments,  and  twelve  votes  against  the  amendments  were  found 
ii)  tlie  general-election  box  and  twelve  votes  for  conte^**tHnt  in  the  amenduient 
])ox,  the  majority  held  that  the  votes  for  contestant  should  be  counted,  the  minc)r- 
ity  that  they  should  not. 

PUm  vs.  GVWe,  Uth  Cong Smith,  (>52,677 

Not  counted. 

Where,  by  mistake,  a  ballr»t  containing  the  names  of  two  candidates  f<ir  the  State 
si'nate  way  ]»lace<l  in  the  box  pnivideil  for  votes  for  R(»presentative  in  (Vingress 
tlu'  coimiiittre  unanimcMisly  held  that  it  could  not  afterwards  l)e  change<l,  and  a 
majority  held  that  it  Hhould  l)e  counted  as  one  vote  for  member  of  Congress.  The 
minority  held  that  it  should  l)e  exclu<ied. 

Wn.Hhlniru  vs.  Rijfleg,  2Ut  Cong C.  and  H.,  H8I 

"The  committee  are  unanimously  of  the  opinion  that  when  the  votes  are  taken  by 
ballot  and  separate  l>oxi»s  use<{,  after  they  are  deposited  in  the  box  it  is  not  com- 
petent or  pro|H»r  for  the  voter  or  selectmen  to  alter  or  change  the  ballot  as  delivere<l 
mto  the  boxes;  and  that  the  intention  of  the  voter  is  to  be  ascertained  alone  from 
tlie  box  in  which  his  ticket  is  dej>osited;  and  that  the  selectmen  conducting  the 
elections  at  the  places  alK)ve  specified  acted  correctly  in  making  out  their  return 
to  the  governor  and  council  of  all  the  ballots  they  found  in  the  box  which  was 
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iimnI  tor  xhv  rcHvptitm  oi  ti<'kot.^  for  it  nicinlKT  of  Con^rcsK  and  in  refusing  to  count 
the  \<)t<*H  tht>y  found  in  other  Ih)X('h  with  the  name  of  \Vai<hburn  on  it  and  add- 
ing: them  to  hi>  Ii>*t  of  votes  >riv«*n  for  tiim  an  a  memlyeruf  Conj^rwv.  The  arioptiou 
of  any  other  rule  would  U'  fraujrht  with  danger  to  the  purity  of  the  elective 
franchise." 

Wdjihhiirn  vs.  Ripieii,  Jlst  ( hinj C.  and  H.,  t>81 

Whert*  a  majority  <if  all  the  votiv  was  nHjuired  for  election,  the  coininittt»e  held  that 
votes  nlactnl  in  the  (\»n;rn»ssionaI  l)ox,  pn">l>ahly  hy  mistake,  for  iK»rHonj«  who  were 
<-andioates  for  other  ot!ict*s  voti^l  for  at  the  tHe  name  elcnrtion  snould  l>e  c<.iunted 
in  n*ckonin>;  up  the  whole  nuiiiU'r  of  voti»8  ca^t  for  memlier  of  (.Vmgrese,  even 
tli(»n^h  .some  of  the  fx-rsons  vote<i  for  would  have  U^'n  inelij^ihle  Xi>  Conjrres*. 
Similarly  a  vote  evidently  intemled  for  the  candidate  for  Conjjreps,  but  plait^l  in 
the  st»natorial  Ujx,  was  properlv  c<>unte<i  as  a  vote  for  him  for  State  senator,  and 
could  not  Im*  added  to  his  vote  /or  Congretw. 

Woithhurn  vs.  liiphij,  J I  At  ( \tnij C.  and  H. ,  tiSl 

Where  a  vote  for  cont4»sti'e  was  found  in  the  **  State  l>ox  '*  and  wae  <H>unted  for  him, 
thou^li  then'by  the  numU^r  of  votes  U\r  Conjfress  wa**  nia^ie  one)?reater  than  the 
numher  of  nanu>s  on  the  im)1I  list,  the  committee  deducted  it  from  his  vote. 

Vovodt  vs.  /'W<T.  4li^t  'W/ 2  Bart,  611 

Decision  of  election  officers  in  regard  to  them  to  be  followed. 

Where  Iwllots  for  a  candidate  for  ('onjrn^stj  ha<l  been  put  by  the  voters  in  the  lx)x  for 
riH'eivinjr  ballots  for  the  State  legislatures  an<l  ballot&i  for  candidates  for  the  legisla- 
ture in  the  Congressional  box,  and  the  judges,  deeming  it  a  mistake,  hail  trans- 
ferred the])allots  to  the  rijrht  Imjxcs  and  counted  them,  the  committee  said  that  the 
pn»ctHlents  were  in  such  ciises  to  abide  by  the  decision  of  the  jud|^,  whatever  it 
was,  and  ar^ue<l  that  this  was  the  prf>iH'r  cours(»,  but  left  the  question  t4>  the  Hoib^e 
to  (leci<le.  The  connnitt(H*  re|M)rt  wit«  in  favor  of  |>etitioner,  and  the  Houf?e  merely 
declare<l  the  seat  vacant,  but  it  dot^  nut  apjHjar  what  bearing  this  question  liad  on 
the  result. 

Xeu'hiud  vs.  (iniham,  24th  <  Ymfj I  Bart.,  8 

Should  be  counted. 

Where  ballots  are  dept^jsited  in  the  wron^r  1m)x   by  mistake  they  should  l)o  counte<l. 
(  aniphtll  vs.   Widvt  r,  4Ut}t  ( 'nn'f Mobley,  456 

Shifting  of  boxes  condemned  and  ballots  in  wrong  boxes  counted. 

The  shifting;  of  b:iiU>t  Inixes  fnr  the  purpose  (►f  deceiving  voters  and  enforcing  on  them 
an  (Mlucatiniial  test  imt  permitted  by  the  constituti<m  (►f  the  State  is  an  unlawful 
and  frauilulcnt  procee<linir.  "An  act  may  not  expressly  lie  forbidden  by  law,  but 
if  it  is  done  with  an  unlawful  puriH)se,  and  succeeds  in  a<*coniplishin^  that  i>urix)K\ 
the  art  is  tliereby  made  unlawful."  Tnder  such  cinumstamnnR  the  vott*«  found  in 
the  wronj:  lM)xes  slmnM  be  counted.  "  It  is  no  answer  U*  sav  that  the  countin;:  of 
such  l»allots  is  prohibited  l)y  statute  (even  adniittinjr  that  the  statute  is  a  rea.'^ma- 
ble  re«rnlatinn.  which,  under  the  peculiar  circumstances  in  South  Carolina,  we  dn 
nn( )  when  the  niistak«»n  deposit  hiuv  n'sult«Ml  fnnn  the  active  de<*eption  of  the 
nianaL'irs.  It  is  a  crime  at  c<)rMinon  law  to  enter  into  a  conspiracy*  to  conunit  an 
offence  aj^^ainst  the  |)uri1y  and  fairness  of  a  public  election."  (Paine  on  Klections, 
sectinn  4'.M>,  and  authorities  cite<l.) 

Milft  r  vs.  K//iofl,  .',Jsf  ( h,io Rowell,  :»L»t) 

Shifting  of  boxes  justified  and  ballots  in  wrong  boxes  not  counted. 

The  section  <»f  the  election  law  of  South  Carolina  which  provides  for  a  numlx'^r  of 
ballot  boxes,  plainly  lalM'led,  loi- the  different  otiices.  and  re<)uires  that  the  voter 
shall  be  ^ejiarated  from  others  ami  not  >jn>ken  to  by  anyone  except  the  judtres 
while  at  the  )»ollin;r  place  depositiuL'  his  vote,  is  w«*ll  calculatetl  to  carry  out  the 
provisions  of  iIm*  <-onstitution  that  the  voter  shall  be  protecte<i  from  ***an  undue 
influence  from  power,  bribery,  tumult,  or  improper  conduct,"  and  to  protei't  hint 
in  his  right  to  a  secret  l>allot.  Jf  the  voters  were  found  to  l)e  rt»ceiving  information 
fnmi  outsiders  which  they  were  retjuired  to  receive  from  the  judges,  *'if  the  wise 
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provisions  of  this  law  were  being  interfered  with  and  rendered  nagatory  by  any 
outsider  at  any  poll,  or  if  it  came  under  the  observation  of  those  selected  to  super- 
vise the  execution  of  this  law  that  its  letter  or  intention  or  spirit  was  being  violated-, 
we  submit  it  was  the  duty  of  the  managers  to  shift  the  boxes  or  perform  any  other 
legal  act  to  sul>8erve  its  proper  execution." 

Miller  vs.  Elliott  ( minority  report) ,  51sl  (^oiig Rowell,  541 

Placed  in  wrong  box  by  inspector,  counted. 

A  ballot  accidentally  plac^etl  in  the  wrong  box  by  the  inspector  (in  New  York)  was 
connttHl  by  the  conunittee. 

Ao//fx  vs.  Rochvelly  5'2d  Cong Stofer,  36 

Should  have  been  counted. 

Ballots  for  Congress  mistakenly  deposited  in  the  wrong  box  (in  Georgia)  should 
have  l)een  counteil. 

Felfon  vs.  MaddoXy  54th  Cong Report  1743,  p.  5 

Counted  on  proof  aliunde  of  contents. 

Where  ballot.^  which  it  was  alleged  should  have  been  counted  were  destoyed,  it  is 
clearly  the  right  of  the  i>arty  claiming  them  **  to  prove  by  the  testimony  of  the 
judges,  or  of  any  witness,  the  exact  condition  of  the  Ixallots,  and  he  is  entitled  to 
the  Ijenefit  of  any  that  he  can  show  were  cast  for  him.*' 

>W  vs.  Tucker,  o4ih  Cong Report  1636 

Counted. 

When*  there  were  six  ballot  boxes,  iind  the  various  ballots  were  reouired  to  **be  put 
in  the  proix^r  box  or  l)oxes  by  said  voter,  or  by  the  judgt»s  at  the  request  of  the 
voter,"  and  the  ju<lges  refused  to  deposit  ballots,  or  were  alleged  to  have  deiK)8ited 
tliein  wrong,  and  many  Imllots,  all  of  the  opposite  {)arty  to  the  judges  in  charge  of 
the  conteste<l  boxes,  were  found  in  the  wrong  Imxes,  the  committee  counted  the 
votes,  where  there  was  proof  of  them,  or  threw  out  the  whole  poll,  where  the 
fraud  was  such  as  to  vitiate  the  returns  and  the  true  vote  was  not  otherwise 
as<'ertainal>le. 

}fartiu  vs.  Lorhhirty  ,54th  Cong Report  2002 

Should  not  be  counted. 

The  minority  held  that  the  votes  found  in  wrong  l)oxes  should  not  be  counted, 
otherwise  it  would  be  i>ossible  for  a  voter  to  (tast  six  votes  for  one  candidate  for  one 
otii<e  by  placing  a  ballot  for  him  in  eat^h  box.  They  asserted  that  this  was  in  fact 
done  in  one  precinct  in  this  <«se. 

Martin  vs.  Lockhart,  54th  Cong Report  2002,  part  2 

Secrecy  of  {see  oho  Election  by  Ballot). 

A  secret  ballot  less  important  than  true  ascertainment  of  result 

•'The  rommittee  are  not  prepared  to  admit  that  the  policy  which  shields  the  vote  of 
the  ritizen  from  being  maiie  known  without  his  consent  is  of  more  importance  than 
an  iiKjuiry  into  the  purity  and  result  of  the  election  itself.  If  it  is  it  can  not  pro- 
t«*et  the  illegal  voter  from  disclosing  how  he  voted." 

i  't'Sf(u<i  vs.  Meyen,  4:^d  Corig Smith,  67 

Important  that  it  be  preseryed. 

"The  object  of  the  adoj)tion  of  the  ballot  was  to  afford  the  voter  the  means  of  pre- 
serving the  secrecy  of  his  vote,  and  to  enable  him  to  vote  indei)endently  and  freely 
without  being  subject  to  l)e  overawed,  intimidated,  or  in  any  manner  controllwl 
by  others,  or  to  any  ill  will  or  persecution  on  account  of  his  vote.  The  secret  bal- 
lot is  justly  regardiHl  as  an  important  and  valuable  safeguard  for  the  protection  of 
the  voter,  and  particularly  the  humble  citizen,  against  the  influence  whicii  wealth 
an<l  station  may  be  supposed  to  exercise." 

Finlty  vs.  Disbee,  4oth  Cong I  Ells.,  102 
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Compaliory  on  TOter,  ander  AiutralUn  lyitem. 

**  I'ihUt  till*  AuHtnilian  Iwillot  HvsttMn,  nei^rwv  is  not  merely  permitted,  it  i?  enforced: 
it  is  not  H<)U*I y  f(»r  tiii'  iK'iictit  (»f  tlit*  voter,  )mt  for  the  lienefit  of  the  piiblii*  at*  well. 
A  coinpulgory  H(M're<*y,  unknown  to  former  sytftems  of  votin^j:,  it*  a  fundamental  an<l 
t*^<^)i>ntial  element  of  this  liallot  law.*' 

Rinnkfr  vh.  Ihnntiug  ( miunritij  n'}H»rt )  54th  fkmtj Report  1401),  |i8irt  2 

For  tho  protecUon  of  the  voter,  and  not  eompnleorj  on  him, 

Wlirn'  ( in  Virjfinia)  a  i)*>ll  wan  ohjecte<l  to  on  the  jrrouml  that  the  illiterate  Repub- 
lican voters  whost>  iMllots  had  lHH.'n  niark(*<l  for  them  by  a  Demoeratic  jl1(l|7eexhil»- 
ited  them  to  the  Republican  jutl^  lM.>fore  de]M»Hitin^  them.  The  <*oniiiiittee  held 
that  this  was  n(»t  fraud  nor  a  violation  of  the  AuHtralian  l)allot  law.  '*The  Recrecy 
is  for  the  prot«»<*tion  of  the  voter,  and  is  not  compulsory  as  to  him." 

Hi'tnrn  vs.  Sn-ansoii,  .'>r>th  <'onff Report  1070,  p.  4 

Offlcial  ballots  illegally  circulated,  not  fatal  if  not  need. 

Tndcr  the  law  of  I^uiisiana  it  was  a  mis<lein(*anor  for  any  person  coniiected  with 
the  pre))aration  of  the  otticial  liallot  to  ^ive  out  any  information  in  reganl  to  it 
except  iis  pn»vided  in  the  act.  Then*  was  proof  that  one  official  Imilot  was  in 
unauthori/AMl  hands  U'fore  the  election,  and  inconclusive  testimony  iliat  othen« 
may  have  l)et»n,  hut  no  pnnif  that  any  such  Itallots  were  votetl  or  nHsii»<e<l.  "In 
the  a1»sence  of  evidence  that  any  official  liallot,  fraudulently  or  otherwise  obtained 
prior  to  the  day  of  ehn'tion,  was  voti^l  or  attempte<l  to  lie  voted,  it  can  not  l)e  held 
that  the  existence  of  such  outstanding  Itallots  in  any  way  affected  the  re(>iilt  of  the 
ele<"tion.'* 

Rnmniii  vs.  Mtfft'r,  /i.'tth  ( '(mij Report  1521,  p.  7 

As    KVIDENCK   OF    VoTK. 

.SVr  HiccorNT;   khrrriiNs,  imjmtchmtul  ttf:  RExrRNs,  nhnt  rejeciedvhatriMt'H  tutimtnl. 

Hl-XXH-NT  OK. 

BALLOT  BOXES. 

SlIII-TINO  OF. 

Sit     r. ALLOTS    I\    WkON<.    nOX>y. 

Il{Ki:<.rLAHITV    IN,    AND   ClSTODY    (►F. 

St  I'    iKHKiai.AHlTV. 

BRIBERY. 

What  ( 'onstiti'tks.     [Sh-,  also,  (-ami'aion  Find  and  Undi'E  Ixfu'ence.) 

Employment  in  a  Government  navy-yard. 

"  We  l)elieve  that  l>ril)ery  can  ho  committed  in  the  emi)loyment  of  voters  in  a  navy- 
yard.  Imt  \\\r  iMcre  Uu'\  of  employment  alone  does  not  pn»ve  hriliery.  If  employ- 
ment L<  L'iveii  tn  make  men  vote  <-ontniry  to  what  they  wouhl  do,  it  would  l«e 
])ril>erv.  Imt  tlierc  iiiiist  he  pmoi,  ti?-st,  that  men  were  em  ploy  eii  in  order  to  cause 
them  to  ciiaiiL'c  their  juilitics,  and,  second,  that  they  vot<»<l,  and  vote<l  in  favor  of 
tlie  party  L'iviii;:  the  einploMiHMit.  The  presumption  is  in  puhlic  si^rvit-e  that 
Kt'l>uhlicans  employ  Uepuhlicans.  tliat  democrats  employ  I)em<H*ratH,  «  ♦  * 
and  the  employment  «loes  not  change  their  politK's.     If  any  presumption  ansa's 
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when  a  man  obtains  employment  in  a  navy-yard  it  ip  that  he  ia  a  Republican,  and 
if  tliat  Ihj  ho  the  employment  d(x*s  not  affect  either  his  vote  or  the  result."  The  fact 
of  employment  might  form  a  link  in  a  chain  of  evidence,  but  standing  alone  it  is 
not  enough. 

I*hitt  \>».  (ioftflr  {majority  report  not  adopted  hy  the  Homte)  44fh  Cong Smith,  658 

Where  it  wa^  charged  that  the  patronage  of  the  Norfolk  Navy- Yard  was  used  to  cor- 
rupt the  election  in  the  interest  of  contestant,  the  minority  report  (approved  on 
this  point  by  a  niajority  of  the  members  of  the  committee)  held  that  it  was  proved 


they  would  be  expected  to  vote  the  Republican  ticket.  The  giving  and  the  accept- 
ance of  such  employment  upon  the  terms  and  conditions  stated  constitute  bribery 
in  law.  The  onnn  of  proving  that  such  persrms  did  not  carry  out  in  good  faith  the 
agreement  made  rests  upon  the  contestant."  It  was  also  shown  that  assessments 
for  political  purj)oses  were  made  on  the  employees;  that  they  were  fumishetl 
Republican  tickets,  and  closely  watched  to  see  now  they  voted,  and  that  the  force 
was  greatly  reduced  soon  after  the  election.  The  members  agreeing  to  this  report 
held  that  votes  obtained  by  such  methods  ought  not  to  ])e  counted,  and  there 
being  no  means  furnished  by  the  record  to  eliminate  them,  rejecte<l  the  votes  of 
the  three  precincts  where  the  navy-yard  vote  was  chiefly  cast.  On  the  whole 
case,  which  involved  other  issues,  tne  House  sustained  the  minority. 

/V</// vs.  (wmle.Uth  Cong Smith,  678,  659 

Where  it  was  charged  that  vot<?rs  had  been  bribed  by  giving  them  work  in  a  navv- 
yard,  but  no  attempt  was  made  to  prove  that  they  had  voted  for  conteHt<»e,  or  at  all, 
the  connnitttH.^  laid  <lown  the  following  rules: 

"1.  If  the  giving  c^t  employment  to  the  voters  imme<liately  prior  to  the  election 
was  for  the  purpose  of  inducing  them  to  vote  for  the  contestee,  and  such  object 
was  in  any  manner  made  known  to  the  voter,  and  he  accepted  or  continued  in 
such  employment  after  obtaining  such  information,  he  thereby  l)ecame  a  party  to 
the  transaction,  accepted  its  term.s,  and  the  oiins  of  showing  that  he  did  not  carry 
it  out  in  giMMJ  faith  is  on  the  contestee. 

"2.  If  it  be  shown  that  an  elector  enters  into  an  agreement  or  understanding, 
direct  or  indirect,  for  a  consideration  to  vote  a  specified  party  ticket  or  for  a  |)ar- 
ticular  candidate,  it  is  fair  to  presume  that  he  casts  his  Ixillot  in  at'cordance  with 
such  agreement  or  understan(!ing,  and,  unless  th(»  i-ontrary  is  made  to  appear,  such 
presuiuptii^n  Ihh'ouk^s  conclusive.  Ballots  thus  obtaine<l  we  lu>ld  to  l>e  illegal  an<l 
ought  to  l)e  disregarde<l." 

Upnu  proof  that  an  increase  in  the  navy-yard  force  just  Ixifore  the  elec^tion  was 
for  ]M>litical  purposes,  that  such  was  the  general  rejH)rt,  and  was  discussed  in  the 
newspapers  at  the  time,  and  that  the  new  men  were  employtnl  on  the  reconnniMi- 
<lations  of  various  prominent  Kejiublicans,  the  committee  oresume*!  that  all  men 
so  employtHi  bad  vote<l  illegally  for  contestee,  an<l  deilucteo  Irom  his  vote  a  nuin- 
l)er  corrt^pon<ling  to  the  increase  in  the  navy-yard  force. 

Ahhott  vs.  /'Vox/,  44th  Cong Smith,  604 

* 

Bistribution  of  OoTemment  supplies  to  flood  sufferers  not  bribery. 

Whore  (Jovernment  bacon  sent  for  the  relief  of  fltwxl  sufferers  wa*'  distributed  by  a 
rnite<l  States  deputy  marshal  to  all  comers  and  no  (piestitms  asktnl,  it  was  held 
that  its  distribution  could  not  possibly  have  constituted  briljery.  And  where,  in 
another  town,  it  wtis  shown  that  a  rumor  was  prevalent  among  the  negroes  that  it 
was  neces.«ary  to  vote  the  Republican  ticket  in  order  to  l)e  entitled  to  l)aeon  and 
that  the  Republican  leaders  made  no  i.ttempt  to  deny  or  supprej?s  the  rumor,  their 
conduct  was  seven*ly  condemmnl;  but  as  the  <lefinite  pro<if  only  showe<l  that  10  or 
\'2  persons  had  vr>twl  who  otherwise  would  not,  and  as  the  increase  of  8(X)  over  the 
vote  ot  two  years  befort*  was  the  outside  limit  of  those  who  could  have  Ixjen 
inlluenced,  and  this  nundx'r,  if  de<lucte<l,  would  have  l)een  insufficient  to  change 
tlie  result,  the  committee  made  no  ruling  on  the  propriety  of  deducting  any  votes. 

liromlurg  vs.  Iloraixon,  44fh  <  'ong Smith,  361-36;^ 

Appointment  as  United  States  deputy  marshals  not  bribery. 

The  appointment  of  jK^rsons  as  Unitinl  States  dejmty  marshals  is  not  bribery  on' 
it  be  shown  that  they  were  thereby  influencvd  to  vote  differently  from  what '" 
otherwises  would  have  done. 

Frost  vs.  yfdmlff\  4r,th  (hng I  ElUu 
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Here  paying  of  poll  tax  not  in  itielf  bribery. 

Tlic  iiu'n*  fiiriiishiii);  and  tu'iTptinjr  of  a  txill-tax  nK'eipt  paid  for  by  a  party  mmiuii- 
tif  is  in  it  a  «'nrni[>t  aft  ur  pnN»f  nf  hriiHTV. 

'*It  iniiy^t  apiK'ar  that  such  {taymeiit  4if  a  tax  by  another  than  the  voter  and 
delivery  to  him  of  thcnM-cipt  then*for  waj^done  as  an  induci^ment  or  cf.>nK]deration 
f<>r  the  v«»ti'  t»r  for  the  piiriNist^  of  inHucnciniif  the  <*hoi<«  of  the  voter." 

l*tilttrstni  VH.  f  'anmirk,  .I'tth  i  hnij Kei>ort  8tt5,  p.  L*<> 

Expenditure  of  money  by  party  committee  for  halU,  earriagea,  etc.,  not  fatal,  even  if 
prohibited  by  statute. 

When*  it  wiu^  shown  that  |>art  of  tho  money  contribute*!  by  contestee  to  the  t»omnl1t- 
ttH»s  of  liJH  |»arty  wa**  nst*<i  in  conveying  voters  to  the  ixilfo  who  were  neith<*r  '*Hiek, 
]NM)r,  or  iiitirm,**  and  in  {uiyin^  tiie  exiMMiHi's  of  public  lueetinf^R  and  H|ii«kers, 
n(Mther  of  which  pnr|N>K's  was  in(*hid(Ml  in  the  lan^niage  of  the  Htatute  of  New 
York  d(>tinin>;  the  purpos«^  for  which  money  mi^lit  lie  ex])ended,  the  (*oniiuittee 
held  that  even  if  thew^  exiK'nsi»s  were  constnitsl  to  In?  prohibited  by  the  Ptatute  it 
could  not  affe<t  the  n»sult.  Then^  was  nothin>;  to  (^mneirt  the  contentee  with  the 
e\]  KMi<  lit  ure  of  the  money  in  thesi' ways,  and  he  om  Id  notice  held  reflponnible  for  ilU^I 
actsof  his  au^'nts.  "  That  the  contesteehad  the  ri^ht  to  c*ontributeand  jiay  to  these 
<*omniittees  nntnev  to  Ih'  xmuhI  l)y  them  for  pnrfMtsi*s  authorized  by  the  statute  is  not 
controvert<'<i  by  t)u>  contestant,  and  in  the  alisiMuv  of  opixMini? proof  the  ]»n*»unii»- 
tioiu*xists  that  he  did  not  authoriz(>  its  exiH'nditun^for  pur}>OHe8  |irohibite<i  by  the 
statute.  If  thestattit*'  was  viftlatetl,  itsoffenders  arel)v  t  he  nrovisionH  of  the  statute 
suhjert  to  pimishment/*  And  certainly  the  vote*  o{  k*^l  voten*  who  may  have 
atteiiiled  iiu*etin^  in  halls  |taid  for  by  }Kirty  ctjnunitt^^^  or  gtme  to  the  ]Hdis  in 
cjirriajres  proviile<l  by  party  com  mitten's,  even  if  they  were  able  to  walk  or  pay  for 
their  own  riiies,  an»  not  on  that  account  t4)lH'n*ject(Hl  without  refereuire to  whether 
their  voti'S  were  infiuenctMl  or  n<»t. 

Ihijnf  vs.  y[nsnn,4r,th  roiuj I  Ells.,  'M]S 

Remote  inference  insufficient. 

Whei-e  it  wiL**  char^^ed  that  the  patronage  of  th(^  Norfolk  Navy-Yanl  was  used  to  eor- 
ni|)t  the  election  in  the  interest  of  cont«»stant,  tlie  majority  report,  (approve*  1  i in 
thi«  point  l»y  only  a  minority  r>f  the  committe<»)  held  that  while  it  was  prove*  1  that 
assessments  were  U'vie<!  on  the  employei'S  for  <>am|)aign  purposes,  and  that  the 
force  had  Imm-m  largely  increased  previous  to  the  election,  the  assessment cou hi  not 
aff<M-t  the  result;  the  iiierease  w:b<  less  than  dnrinjr  the  j>nH'edinK  autunni,  wlieii 
tljcrr  lia«l  hren  no  fU-rtion;  s«»me  I)<»nioerats  had  \kh^\\  eniploywl,  and  eni]doy«'«'S 
had  voti'd  lor  i*nnti*st«'e  without  losin^r  tln*ir  plae«»s;  though  most  of  the  eniployet^ 
were  Kepnlirnans  it  was  in  accnrdance  with  the  general  custom  in  all  deiKirtnients 
oi"  tlu'  j»uhli«-  service;  the  presunn»tion  was  that  thi'sc*  employei>s  were  Republicans 
already  and  tin'  <Mnployment  luul  not  ehanireil  th»*ir  votes.  Then*  Ixiing  no  pnMjf 
that  the  employment  was  given  for  the  purpose  of  changing  voters,  and  n«)  pnMtf 
that  the  employees  had  voted  t<ir  contestant,  or  at  all,  thti  chargt»  of  bril>i»ry  was 
not  sustaini'«l.  On  the  wlmle  ease,  which  iiivolveil  other  issues,  the  House  airri*e»l 
with  tlie  niin<»ritv. 

I'ftitt  vs.  fnpoff,,  'f.'fih  C'uuj iSmith.  tv>7 

Mnst  be  specifically  proved. 

The  burden  is  u])on  the  party  charging  l»ril)ery  to  prove  that  the  voter  washrilKilhy 
the  o]»pt»sini:  eauiTnlate  or  his  agent,  that   ho  voted,  and  that  he  vote<l  for  the  i-aii- 

didate  liribin^r  him. 

.  1  hl,nlf  vs.  yrnsi  I  tninnrili/    nport  i,  ./'.//A  i  'niifj Smith,  filS* 

Where  it  was  j)rove<l  that  two  p«'rsons  were  given  money  for  pe<ldling  tickets,  by  a 
person  in  regard  to  whom  a  witrje^s  tesiiru'd.  that  it  was  common  report  that'he 
was  distributimr  money  to  secure  tlu'  election  of  <'nntA'stee  by  comipt  nutans,  the 
♦•vidence  wa«  held  to  he  insulliiient  t<»  sustain  the  charge  of  brilx*ry. 

i  'o /•  v^.  strn.t,  .;.;///  ( hn>f Smith,  4:J<» 

As  to  the  amount  of  evidence  necessarv  to  estal)lish  brilnTV,  hih*  also: 

A'<V/f/  \  s.  St.  rh .  ;.v///  <  hiH/ Moblev.  .'SH 
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Must  generally  be  proTed  by  oireumitantial  evidence. 

"  In  a  great  majority  of  cAses  it  is  impossible  to  prove  a  charge  of  bribery  by  direct 
ami  nonitive  evidence.  From  the  very  nature  of  the  case  the  only  sources  from 
which  puch  testimony  c^n  come  is  from  the  briber  and  the  bribed,  both  of  whom  are 
criminals."  But  circumstantial  evidence,  especially  when  strengthened  by  declara- 
tions of  confederates,  may  be  so  strong  as  to  exclude  all  other  reasonable  theories 
than  that  of  guilt. 

Ahhottxi*.  Front,  44th  Cong Smith,  606 

When  some  cases  proved,  existence  of  others  may  be  presumed. 

"It  must  not  be  forgotten  that  bribery  is  a  secret  crime;  both  the  parties  to  it  are 
iHiually  intcresteii  in  keeping  it  secret,  and  when  detected  both  are  ready  to  give 
ingenious  explanations  of  it.  If  they  have  acknowledged  to  third  parties  the  receipt 
of  the  bribe,  they  are  ready  to  declare,  when  called  to  the  witness  stand,  that  they 
wore  in  favor  of  the  brilKj  giver  before  the  money  was  offered,  or  that  they  voted 
for  iiis  opiMinent,  or  that  the  money  was  paid  by  someone  else,  some  nameless  party, 
for  some  other  purpose.  Under  these  circumstances,  when  it  is  shown  that  in  an 
election  over  300  cases  of  bribery  and  attempted  bribery  are  proven,  the  presump- 
tion is  not  violent  that  for  every  case  that  was,  by  accident  or  the  indis<!retion  of 
the  parties,  brought  to  the  light,  there  were  others  that  were  never  revealeil." 

Jhmnelli/  vs.   Waahfrurn  ( majority  report)^  4^th  Cong I  Ells. ,  453 

"General  evidence/'  approaching  hearsay,  admissable  to  proye  "general  bribery.** 

"General  brilKTy"  is  proved  in  the  same  way  as  general  charm^ter,  bv  the  general 
statements  of  persons  and  general  reputation.  Evidence  which  would  be  hearsay 
to  prove  particular  cases  is  competent  to  prove  general  briljery. 

Ifunl  vs.  Homeh  ( inmoriiy  rejxtrt),  49th  Cotig Mobley,  41^ 

Proved  by  circumstantial  evidence. 

Where  (in  New  York  under  the  Australian-ballot  system)  a  name  was  scrratche<l  on 
1<)  lallots,  and  the  fictitious  names  ''A.  Doyle,**  **B.  Doyle,**  "C.  Doyle,"  etc., 
suJ>stitute<l,  all  in  the  handwriting  of  a  party  worker  in  regard  to  whom  there  was 
evidence  indicating  that  he  had  briljed  1  vote,  two  meml)ers  of  the  conmiittee 
held  that  the  16  votes  should  Ije  thrown  out  as  bril)ed.  Their  conclusion  wassus- 
tjiine<l  by  the  House. 

The  committee  refuse<l  to  ngect  them,  on  the  ground  that  there  was  only  one 
very  tlouhtful  unsigned  deposition  against  one  of  them  and  no  testimony  at  all 
in  reganl  to  the  others. 

Xoyrs  vs.  RmhrcU,  52(1  i hng 8tofer,  31 -:W;  43 

Effe(t  of. 
Bribed  votes  rejected. 

'*  VVljere  a  voter  is  shown  to  have  Ijeen  bribed  by  a  candidate,  or  by  a  duly  author- 
ized agent,  to  vote  for  him,  and  he  has  so  voted,  such  vote  ought  to  lie  stnicrk 
from  the  ballots  ca.st  for  such  candi<late.*' 

Ahhott  vs.  FroM  ( minority  rejxtrt),  44th  Omg Smith,  628 

Where  voters  were  pr<>ved  to  have  been  bribe<l  to  vote  for  contestee,  their  votes 
were  excluded. 

Bntren  vs.  Jhirhatuw,  olst  ( 'ong Row^ell,  196 

A  bribed  vote  not  void  unless  made  so  by  law. 

l"n<ler  the  laws  of  Ohio,  in  which  there  is  no  provision  to  make  void  a  bribed  vote, 
and  whose  general  jmlicy  is  to  punish  the  briber  and  not  the  bribtHl,  there  is  no 
authority  to  rejei^t  a  bribed  vote. 

Dfhtno  vs.  Morgan  (minority  rt'port)^  40th  Cong. ..: 2  Bart,  203 

If  committed  without  knowledge  of  the  candidate,  immaterial  unless  result  affected. 

\  candidate  can  not  and  ought  not  to  be  held  responsible  for  all  the  imprudent  and 
censurable  acts  of  indiscreet  friends,  who,  in  the  zealous  advocacy  of  nis  electioiL 
resort  to  improper  means  of  securing  that  result  without  his  knowledge,  andj 
which  he,  if  consulted,  would  condemn,  unless  the  voters  affected  by  such  mi 
are  sntlicient  in  nundx^r  to  change  or  render  uncertain  the  result  of  the  electioo.' 

Ihqfy  vs.  Ma»on,  4i>th  Cong —1  EHs- . 
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Knit  b«  shown  to  haTo  affected  the  retalt 

Fmiitl  or  hrilHTv  liiK***  not  vitiat**  wlmt  it  iI^h^h  not  impregnate.  Votes  obtaineii  bv 
brilH»ry  Hlioiihl  U*  rejtM'ttMl;  if  a  prtvinct  Ik*  »>  <*ornii>te<l  l)y  bribery  tbat  it  i» 
ini{M»HHihlo  to  puiye  tlie  n'^*ult,  it  may  l)e  rejec'te*!,  but  the  untainted  priM'inctH  are 
not  affiH*te<!.  If  l>ril>ery  were  proved  a^minst  the  Hitting  member,  it  might  have 
Uhm)  a  ground  for  expulsion,  but  not  for  det'laring  the  election  void. 

ihttnn'iltf  yt*.   WdnhhurH  {uilnorittj  rfpori),  4^th  fbug 1  KHh..  49(V495 

\Vh«*n'  contestant  <*harge<l  that  an  increast*  in  the  navv-yani  force  was  in  the  nature 
of  hrilHTv,  tlie  minoritv  held  that  contestant  watf>  bound  to  t*how  that  in  i^onse- 
<|Ut'nccof  the  incn»aj*ed  forci»  he  lost  vot4»H  which  heotlierwiw*  would  have  rweivwi. 
or  that  the  contestet*  retvivtsi  votes  which  he  otherwise  would  not  have  reef  ive<i. 

A hfMMt  VH.  Frost  ( minority  reftf)rt ) ,  44th  ( \m(f Smith,  630 

Effect  of,  when  committed  hy  contettee  peraonally. 

When^  it  wa8  chargt^l  that  the  sitting  mend^er  had  procured  the  abandonment  of  a 
a  contest  by  the  i>aymeiit  and  promise  of  money,  and  the  committee  found  the 
charge  sustained,  but  that  the  profxtsition  was  made  by  contestant,  and  the  pay- 
ment nuule  to  escap<»  the  inconvenienc<»  of  a  contt^st,  and  not  for  the  piir|x»8e'of 
corniptly  siM'uring  a  si*at  in  (\>ngn»ss,  and  that  the  conte«t  would  in  anv  cane  have 
Ihh'u  d<H*i<lcd  in  favor  of  the  sitting  mendxir,  the  testimony  showing  hin  electi(»n 
by  a  larger  majority  than  the  retunie<l  majority,  the  wmimittet*  expresseti  it**  dis- 
approval of  the  acts  Ixtth  of  sitting  memlKT  and  contestant,  but  reiNjnimendetl  no 
action  and  it«ke<l  to  1k»  <lis«*hargiHl  from  further  cimsideration. 

liniflhif  vs.  Ili/ntit,  4M  ( 'owj Sni it h,  IMO 

Effect  of,  when  committed  by  contestant  personally. 

Where  <'(Minst*l  for  con  test*  h»  liad  Ihmmi  brilKMi  by  contestant  to  act  for  him,  and  to 
n»fns4*  t«»  surrender  testimony  in  his  possession,  iMirt  of  the  committ<»e  were  kA  the 
opinion  that  the  act  of  conti»stant  "which  would  furnish  ground  for  the  expulsion 
of  the  contestiint,  if  he  were  a  meml>er,  would  justify  a  refusal  to  }>ermit  him  to 
pPM'eed  with  the  contest." 

liinnit  vs.  Ih-  hirfjt',  4 -'I  ^ '"".'/ Smith,  W 

Committed  by  a  successful  candidate  should  invalidate  his  election. 

"The  law  ought  to  1m*  lield  »is  'ollows:  Where  the  friends  of  a  succt^ssful  cimdidate, 
without  colhisioii  or  c«uiil>inatioii  with  such  candidate,  engagt*  in  fniu<i,  brilKTV. 
intiiuidati«>n,  or  <»ther  violations  (»f  law  t<»  inlluence  the  elts'tion,  and  tlu»  inindvr 
of  v»>teH  affected  thereby  Is  insutficient  to  change  the  result,  the  eltN'tion  will  not 
Ih'  invaiidatiMl  thert-hy;  l>ut  if  such  candidatt* takes  part  in  su<'h  wrongs,  or  <*onfiNl- 
enit<s  with  those  engaged  therein,  and  it  does  not  a]>iK»ar  that  the  ehn-tion  hiis 
Imm'h  changi'd  in  its  results  therebv,  the  election  should  l>e  held  void  and  a  new 
election  ordered.  *  *  *  In  order  to  give  the  seat  to  the  contestant  it  sbtnild 
Im*  necessary  to  prove  that  the  n*sults  were  <'hanged  by  the  transactions  in  <juestion. 
but  to  unst*at  the  parti<'ipant  a  less  anunint  (^f  pnnjf  shoidd  lx»  suflicient." 

Hill  \>.  ( 'n(flii)i(jft  (  rit  IIS  nf  Mr.  I/m // ) .  ."» 1st  ( \nuj Kov%'«dl.  SI  1 

Committed  by  contestee  or  his  agent  renders  election  void. 

"  It  is  a  ('learly  estal»lished  principle  of  law,  lM)th  in  Kngland  and  the  Unitetl  State?, 
that  hrilu'iy  CMmmittc*!  by  the  sitting  member,  or  '  hy  any  agent  of  the  sitting  niem- 
U'r,  with  nr  withont  the  knowledirc  nr  <lirection  of  his  ])rinciple  [sic],  ren<iers  the 
electi<»n  void.'  " 

Ihnitlhi  vs.    W'li.yfihnrii  I  nmjnriii/  n pnrt ),  4'lt}i  ( 'n)nj I   KUs. ,  4.'k> 

Committed  by  contestee  a  cause  for  expulsion,  but  not  for  vacating  the  election,  unless 
result  affected. 


BRIBERY.  651 

vote,  may  expel  a  member  for  bribery  or  any  other  cause,  but  in  a  con  tested -election 
v'dnv  the  sole  nueation  is,  Whic^h  (^ndidat^  received  the  majority  of  legal  votei», 
lejmlly  <*a.st  and  rc»tarne<l,  and  whether  he  poHHesses  the  qualifications  pre8c;ribe<l 
by  the  Constitution? 

IhmeUij  vs.  Washlnmiy  ( minority  report )f  46t}i  (Jong I  Ella.,  491 

Bribery  to  teenre  nominatioii  ii  immaterial. 

Testimony  intended  to  show  that  a  candidate  secured  his  party  nomination  by 
hrilx^ry  or  other  unworthy  means  ou>fht  not  to  be  considere<i  m  a  ct>nte»ted-election 
<'ase. 

Lniirif  vs.  White,  oOth  Cong J Mobley,  024 

Election  controlled  by  bribery  void. 

Where  the  result  of  an  election  is  obtained  by  bribery  it  is  null  and  void. . 

Page  vs.  Pirce,  49ih  (Jong •. Mobley,  491 

Where  there  was  a  general  conipiracy  to  bribe,  whole  polls  rejeeted. 

Where  there  was  a  conspiracy  to  bribe,  the  committee  said:  **Conte8tee  insists  that 
lie  nhould  only  lose  those  votes  where  individual  instances  of  bribery  are  shown. 
We  cannot  accept  this  theory  of  the  law  when  the  evidence  shows  the  existentre  of 
a  «'onHpiracy  to  corrupt  voters  by  bribery."  Either  all  the  votes,  or  all  the  votes 
for  t'ontestw,  in  the  |>olls  where  bribery  was  shown  in  his  interest,  should  be 
rcjcctt^l.     The  committee  did  not  de<;ide  between  these  two  courses. 

MiichU  VH.   ]Vahh,  *'>4th  Cong Report  1849 


/ 


Bribed  votei  deducted  from  vote  of  candidate  for  whom  cast. 

Two  votes  held  to  have  In^en  obtaine<l  bv  brilierv  were  (UnluctiHl  from  the  vote  of 
contestee. 

ytti/t'H  vs.  RorhveiJy  oM  Cong Stofer,  .% 

Only  bribed  votes  deducted. 

Where  $11  or  $12  was  exi)ende<l  for  bribes  at  one  precinct,  and  not  more  than  20 
vot(^,  probably  less,  were  affected,  the  committee  n»fuse<l  to  rt»ject  the  |>oll,  but 
prnvisionally  (le<lu<rt<»d  20  vot**8  from  the  vote  of  contestee. 

WiitH<)u  vs.  Blacky  5Sil  ( hng R<»}xirt,  1 147,  p.  7 

Only  bribed  votes  rejected. 

Where  one  of  the  judj^es  of  election  bribed  25  voters  to  vote  for  cont<»«tee,  the  com- 
mittee (Unlucted  these  votes,  but  nafustnl  to  rejtH^t  the  rt^tuni. 

llohiiison  vs.  Uarrimny  54th  ( hng Report  1121,  p.  2 


BRITISH  PENSIONER. 

Kl.KlIHMJTV    OK,   AS    RePKKSKNTATIVE.       See   Ql-ALIFICATIONH   OF   REPRESENT  ATI  VRS. 

BURDEN  OF  PROOF. 

On  contestant,  even  to  the  proof  of  a  negative. 

'The  distinction  IjetwetMi  the  controversy  at  the  polls  and  that  before  the  commit- 
tee is  manifest.  At  the  j>oll8  the  voter  is  a  party.  When  the  polls  are  closed  and 
an  ele<'tion  is  made,  the  ri^ht  of  the  party  elected  is  complete.'  He  is  entitled  to  the 
returns,  and  when  he  is  admitted  to  his  seat  there  is  no  known  principle  by  which 
he  can  l)e  eje(;te<l  axtvpt  uj)on  the  affirmative  pro(»f  of  a  defect  m  his  title.  Who- 
ever seeks  to  oust  him  must  accomplish  it  by  proving  a  cAse.  The  difficulties  in  his 
])ath  (uin  form  no  jK)ssible  rea*w)u  why  the  committee  shoul<l  meet  him  half  way. 
Tlu^  nilt*  of  reaiiJon  requires  that  he  should  fully  make  out  his  case,  even  though  it 
involve  the  proof  of  a  negative." 

\rtr  Jtrtu'tj  ruae^  ^iilli  Cong -I  Bart.,  26 


r)52  DUiKST    OK    (H)NTESTKI)    ELKCTION    CA8£S. 

On  conteitant  to  ihow  thst  eonnty  retnmi  improperly  rcjoeUd. 

WIhtc  thr  si'at  had  Ihh'ii  ^iviMi  to  the  Hitting;  nieni)>er  by  the  action  of  the  State 
raiivu^Mii^'  hoanl  in  rfjoctin^  the  vote  of  a  nuin)H*r  of  pret*inct8  and  counties,  an«l  (»f 
tlie  ll(»nx'  in  diH-idinj:  the  tfovernorV  rertili(uite  pmmi/arM' evidence  of  the  rijrht 
to  the  S4'at,  the  ronnnittee,  in  exaininin>;  into  the  merits  of  thecaiie,  presumed  that 
the  reje<ti«»ns  in  each  ea«*e  were  pcoiier  until  the  contrary  was  proved. 

(iithiintjx  vs.  ( 'hirk,  4-'^  Onuj Smith,  W 

On  conteitant. 

The  n'turntnl  ineinlHT  is  preHunie<l  to  have  been  duly  elected.  This  presumption 
should  Ik*  niaintaintHl  unless  re|>elh»<l  hy  eonclusive  evidence. 

Iii:t/Ht  vs.  F'nilnj  ( nnHoritif  rrfHut ),  4'^lh  Cony ..2  EUs.,  203 

On  party  attacking  retnmi. 

**The  burden  of  proof  is  always  upon  the  (Contestant  or  the  party  attacking  the  official 
returns.  The  pre.«uinpti<»n  is  that  the  olfieers  charpHi  by  law  with  the  duty  of 
as<*ertainin^  .in<l  tie  'larin^  the  result  have  disehan^rtHl  that  duty  faithfully.*' 

JirouilM  rtj  vs.  Unntlstm,  44ffi  '  '^n'O Smith,  857 

On  each  party  to  ihow  that  voteri  voted  illegally  for  opposing  candidate. 

The  burden  is  uimmi  the  party  attaekin>;  the  le>rality  of  a  vote  to  prove  that  the  per- 
son \vhos4'  vote  is  in  (piestion  voted,  that  the  vote  wafl  for  the  competitor,  and  that 
the  voter  was  lacking  in  some  l(*^al  tpial ideation. 

( \  wfof  vs.  Mift  rs,  4jiI  ( hin/ Smith,  Gl 


« 


Ought  not  to  be  on  conteitant  any  more  than  on  conteitee. 

It  would  ]>e  preferal>le  to  rejrard  both  i>artieH  ta*  standing  on  an  equal  footing,  rather 
than  tn  \:'\\v  Ut  \]\v  returne<l  niendKTsui»eriora<lvantaget«.  Then,  if  it  is  im|K»»ihle 
to  deride  between  their  rights,  a  new  eie<*tion  should  l>e  ordered. 

I'tillfin'li'/fnini  VS.  f  nmj/hiU  [Mr.  II(irrt.s),  46th  CufKj Report  380,  p.  29. 

Allegations  involving  charge  of  crime  mnit  be  eitablifhed  beyond  a  reaionable  donbt 

Wlien  a  (oiitestaiit  makes  a  eliartre  of  incorrectness  of  returns,  which  involves  a  direel 
charp-  <»!'  ii'ime  ajzaiiist  the  election  otlicers,  he  would  in  strict  ^aw  Ihj  re<juire«l  to 
c>tal»li>li  th«* «  liar;rc  by  the  same  decree  <»f  proof  reijuired  in  a  criminal  ea**e. 

llnlh  r  v>.  L*  Ill/Id  II  (  miiiorih/  njufii,  snshdmil  hi/  Hunm-),  S7th  (hng I  iJart.,  IWO 

Shifts  to  coutestee  when  contestant  shown  to  be  elected  on  the  face  of  the  retnms. 

Wlien  the  certilicaie  (ii  contestee  did  not  sln»w  on  its  face  that  he  liail  received  a 
majoiity  ni  all  thr  \»>tcs,  ainl  the  House  refused  to  ^ive  the  seat  to  either  jjarty 
until  tbr  c^ise  could  be  decidctj  on  its  merits,  and  it  a[)jH»ared  that  the  petitiuneV 
liad  a  majtuity  of  votes  <»n  the  face  of  tl»e  returns,  the  burden  of  proof  was  held  to 
be  with  the  opjiosin;,'  party. 

I.,hlnr  vs.  M<,nn,  J.><1  ( 'mnj C.  and  H.,  814 

Wliere  tlie  contestant  liad  the  majority  on  tlie  face  of  the  returns,  and  tlie  contestee 
holds  the  >eai  only  l»y  virtue  of  the  unlawful  act  of  a  ministerial  officer  in  throwing 
out  the  Vote  of  a  c<Mmty,  tlu'  lunden  i)f  proof  is  on  contestt»e. 

Sfiiih/s  vs.  \''iii  I  fill  II  { iiiiiifirifi/  II  port  \,  .//.s7  (0//7 1  Bart.,  932 

\Vh(»re  the  «onie-tant  is  shown  to  have  ))een  ehn'ted  on  the  face  of  the  returns,  the 
burden  i>  on  the  silting' m<'nil>er  to  sliow  l>y  (jtlier  evidence  that  he  was  himstdf 
t'lected. 

(inrrisnii  \  s,  M'ii/>',  h^ili  (  "IK/ Moblew  56 

Wlu'U  it  is  con<-eded  that  the  countinL' for  contestant  of  a  nunil)er  of  votes  wliich 
siiouM  have  been  connted  for  him  wonM  chanjje  tlie  result,  theoniw  is  cast  on  con- 
testee. and  iimir  jn<i  tt^m-  the  contt'stant  i>  as>iirne«l  his  true  iM>sition. 

II  iilhir,  V-.  Mrk'in/i  //.  }st/i  (  'oihj Mobley,  186 


/ 
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Wliere  euffident  evideii(«  IB  introdut-eil  W  ini(H.'acli  llit?  inU.'grily  of  the  l)allot  box, 
tlii'  liiirdeii  of  proof  aliifta  lo  the  oonlfntet". 

McDagU  vs.  DavitlnoH,  50lh  Vonij Mobley,  5!«1 

When'  it  was  shown  that  the  contestant  had  received  a  majority  on  the  face  of  the 
rt'turiis,  llie  cominitlee  held  that  "Such  being  the  case,  the  contestant  is  now  to 
lie  treateil  ae  if  he  had  received  the  certificate,  and  the  onue  is  east  on  the  con- 
tcstce  to  show  that  the  returns,  if  truly  made,  would  elect  him.  (Wallace  v». 
McKiiiley,  Forty-eighth  Congress.)" 
■Smith  VH.  Juckean,  5Ut  Cong Kowell,  20 

Contcataiit  Iteinn  shown  to  have,  been  elected  on  tlie  face  of  the  returns,  the  burden 
ahitts,  and  it  devolves  upon  (x)nteBtee  to  establish  his  right  to  the  seat  which  he 
occupies  by  affirmative  evidence. 

AtkitteoH  vs.  I'endleUiii,  SIsI  Cong Rowell,  55 

When  it  is  shown  that  the   contestant 
hiinlen  is  cast  upon  the  conlestee  b 
returns  give  to  the  contestant. 
McOinnU  VB.  Alderivn.  51^  Gmg Rowell,  635 

Contestant  received  the  majority  of  votes  according  to  the  numbers  written  on  the 
face  of  the  returns,  but  the  county  canvassers  in  one  county  counted  the  numliers 
written  acnisa  the  sample  ballots  on  the  back  of  the  returns  insteaii,  which  ^ve 
the  majority  tu  contestee.  The  supreme  court  of  New  York,  in  special  session, 
ordereil  the  votes  counted  according  to  the  face  of  the  returns,  but  pending  appeal 
from  this  decision  the  certilicate  was  issued  to  contestee.  The  supreme  court  and 
thi.>  court  of  appeals  afterwards  sustained  the  decision.  The  committee  held,  <m 
these  facts,  ttiat  contestant  was  prima /ocu  elected,  and  the  burden  of  proof  shifted 
to  ciiutestee. 
Xuyeii  vs.  RochiieU,  52d  Cong Stofur,  28 

Not  necMtarll;  on  «ont«it«e  wban  eontMtuit  apparantly  alsoted  on  (Ma  of  rstonu. 
"  It  is  erroneous  to  assume  that  the  burden  shifts  from  the  contestant  to  the  contestee 

by  |>roving  one  item  of  his  claim,  which  alone  considered  might  change  the  result." 
WiMiiee  vs.  McKiiiUy  (minority  report) ,  4Sth  Cong Mobley,  192 

Upon  party  attaoking  tha  votaa,  bot  maf  be  shiftad  by  sgraemeat  to  follow  8tata  law 
to  tbe  contrary. 
The  conimitlee  held  that  votes  received  by  the  election  officers  were  prima  fitde 
g(Kxl,  but  where  the  parties  had  not  only  taken  testimony  upon  the  assumption 
that  the  burden  of  showing  the  I^allty  of  avoteattacked  lay  upon  the  party  claim- 
ing tlie  vote,  but  had  entered  into  written  stipulations  admitting  that  all  votes 
coiititiiieti  ill  the  charges  of  both  parties  were  bad,  but  reserving  the  right  in  two 
^^)lmti<'Jl  to  prove  votes  good,  the  committee  provisionally  rejected  all  tlie  votes 
ndmitt<il,  and  tlien  restored  all  the  votes  whose  legality  was  proved,  whether  in 
the  two  !'1i|>ulateil  I'ounties  or  not,  and  cause<l  the  jmrties  to  pnx'ure  further  tettti- 
iiiony  on  Ibi'  subject.  Hut  where  an  agreed  state  or  facts  was  presented,  the  iwm- 
iiiittue  counted  or  rejected  the  votes  upon  the  facta  thus  stipulated,  without  other 

Ih-iiHT  va.  MauUim,  S^d  Cong C.  &  H.,  706,  707 

"  Kvery  voter  admittefl  by  the  regular  officers  authorii!e<l  to  decide  the  <i 
Ibe  jiiills  ought  to  lie  considered  legally  oualifleii,  unli«n  the  lontrary  it 
But  m  a  |>Brticular  case,  where  the  Statt-  law  re<)uirtd  e     '  '' '"'"  '' 

the  legality  of  votes  attackeil   hv  his  oplionent,  and  t' 
niouy  upon  this  assumption,  and  ha<l  t  ""  •-^-- - 

known  to  lie  Ill^Fal,  the  cuinuiittee  were 
assumption  on  which  the  testimony  was  taken. 
Buitt  vs.  Jotie9,  SSth  Cong 


(>r)4  niOKST   OK   (TONTKSTKD    KLECTION    CASKS. 

Burden  to  ihow  that  eleetion  offioen  not  iworn  may  bt  thiftod  if  Mth  B0t  properly 
filed 

**Tlu'  hvJii  |»n»»*unipti<)n  is  that  thf<iath  nNHiiriNl  ha^  l)een  taken,  every  offitier  heiiiK 
pr(*HUiiiinl  to  havtMit.ne  bin  <liity,  and  *  *  *  thefmiM  w  thn»wii  U|khi  the  jiarty 
taking;  the  nhjiN-tioii  to  Amw  the  nejrle**t  or  oiiiiiwion;  but  an  the  law  of  ViT>nnia 
rt><inin*H  that  the  oath  shall  U*  fhily  n*tiinu'<l  hv  the  iiiafri»<trate  U*fore  whom  it  in 
taken  and  tiU^I  in  theelerkV  ottiiv,  a  tvrtifii-ate  from  tlieelerk  that  no  Hueh  oath  in 
fiU^I  will  l>e  Hnfti<'ient  primn  fnrir  (nf>ti<^  i>f  the  ohje<iion8  being  prvvHni:*ly  «*r\-eil 
uiM>n  theopiNisite  {lartv  i  to  throw  the  Imnlen  of  pnKif  i]]K)n  thenartyolaimin^thp 
v<»te." 

Ora/HT  VH.  Jnhnjttoii,  sM  f  hmj C.  6l  H..  712 

Where  election  affidavit!  not  filed,  burden  on  party  claiming  they  were  made  to  ehow 
this  fact. 

Where  (>l(*<-tinn  atlidavits  nsinirtMl  (in  Pennsylvania)  to  lx»  made  by  nonnvi'^^'^^^l 
vot4*n<  wen*  not  found  on  file  in  the  pn)thonotary'fl  offii-e,  where  the  law  n»<piin*«l 
them  to  1h>  tiUnl,  the  eonnnitt4>e  held  that  eertitieateof  this  fart  " is  sufficient  pnNif 
\i\  raisi'  \\w  prima  fnrit  (><)nrhision  that  they  wen*  never  taken."  **We  insist  that 
the  pnvnmption  is  that  if  thi-s**  attitlavits  liad  Uhmi  exwuted  they  would  have 
Inhmi  found  where  tlie  law  provides  they  should  lie  Hle<l  and  that  on  failure  of  the 
otlicer  to  pnMlu(v  them  the  burden  of  pn>of  was  oast  on  the  contestee  to  show  that 
thi'V  were  in  fa«'t  ex«M'Ut«*<l." 

• 

(.Vaif/  vs.  Stf'n'^irt^  '^M  ( 'muj St'i.>fer,  ?> 

The  minority  belli  that  the  i>n'sumption  was  in  favor  of  the  validity  of  the  liallot^ 
after  they  had  Ihhmi  accepti^l  by  tlie  elt^'tion  offi<Trs,  eH|»e<'ially  ai»  tln*se  offi<vry 
wen*  nM|uire<l  by  law  to  challrn^e  unnvisteriHl  vijters,  and  tliat  the  failun'  to  tind 
siHue  of  thes4»  afh<lavits,  at  a  sul»si»t|uent  date,  in  the  prothonotary's  oflifv  difl  not 
riMuove  the  burden  fn)m  contestant  to  show  tliat  they  were  not  in  fact  made. 

( 'rniif  vs.  Sti'irnrt  dnimtritif  rrport)^  oii*l  ( ^nuj Stofer,  17 

Where  oath  of  election  offioen  not  retnmed  ai  required  by  law,  the  burden  ie  on  party 
initaining  the  retnmi  to  ihow  it  wai  taken. 

Where  the  law  providt^l  that  a  c«*rti(icate  of  the  taking  of  the  oath  should  Ih*  returned 
with  the  vote-s,  an<l  then*  wil<  no  such  certificate  as  showt^l  that  the  f>ath  was  taken. 
an<l  cont<'stant  charjxc^l  that  it  was  not,  the  committee  held  that  the  bunlen  of 
pn»of  was  (»n  contestct*  to  show  that  it  was. 

lilnir  vs.  Jiamt/,Jf;(h  Onit, 1  Bart.,  .S14 

To  show  that  foreign-born  voters  had  not  been  natnraliied. 

When*  it  wjis  proved  that  viitcs  wtTc  cast  by  forci>fn-lM»rn  fHTsons,  the  majority  of 

the  <'<Mnmittcc  ln'ld  that  the  iMirderi  wii.**  «»n  the  party  attacking;  the  vote  t<»  show 

that  the  voter  ha<l  nev(*r  l»een  naturalized.     The  minority  held  that  on   proof  nf 

forei«rri  l»irth,  the  hurden  of  pr(»of  to  show  naturaliziition  shifted  to  the  other  party. 

Xnr  .hrt^,ii  ( '(it<t ,  jut),  ( )„nf ]  Hart.,  :i4.  3J 

Barden  to  show  that  resalt  of  election  changed  by  illegal  voting,  on  contestant. 

When  contestant  ha>  simwn  /trimo  fnrlr  a  nuinlwr  of  jlleiial  V(»teh  cast  which  if  csist 
for  (ontestee  would  wipe  out  his  luajorily.  the  l»urdeF>  <1«k^s  n<it  shift  to  conttrstee 
to  show  that  they  were  not  east  for  him.  hut  remains  with  contestant. 

Ctirtiii  v^•.    Yininn  {  mimuifi/  n pnrt  fifiojftrd  ht/  tin   I/otisc).  f*'ffi  ^'*"'U I   Klls.,  422 

Where  coanty  canvass  illegal,  burden  on  contestee  to  show  correctneii  of  precinct 
returns  if  fraud  charged. 

Where  the  coutity  canvassin^r  Ixiard  was  not  constituted  as  n.H|uire<l  by  law  and  the 
contestant  rlKtnjiil  that  the  precinct  returns  were  incorrect,  the  <'onnnitti*t*  held 
that  the  burden  of  proof  was  on  tlie  contestee  tt»  estal»lish  the  corn»ctne8s  «»f  the 
l)recinct  returns  l»y  a  recount  of  tin'  l»allots. 

Ihtniu  ////  vs.    W'tiKhhui'ii,  .}f;th  <.\nuj ^ 1  EIIh.     4ti(5 


BURDEN    OF    PROOF.  655 

On  eonteitant  to  ihow  preoinot  retami  ineorrect  eTeii  if  eonnty  eanvMS  illegal. 

The  I'onteHtant  chaiywl  that  certain  preeinct  returna  were  illei^al  and  illegally  can- 
vaKM(Ml.  II(M,  That  the  burden  ot  attacking  the  validity  of  the  precinct  returns 
wouM  U'  on  him,  even  if  he  successfully  attacked  the  county  cAnvas>. 

Doueibj  vs.  Waahham  (minoritif  rejx/rt)^  4^th  Comj 1  Ells.,  512 

May  be  eaiily  ihifted  to  eonteitee  when  all  the  oiBcen  of  election  were  hia  partiaani. 

**  Wlien  tlie  whole  of  the  election  niac^hinery  was  in  the  hands  of  cnjntestee's  friends, 
the  burden  of  showing  the  fairness  of  the  count  should  l>e  ui>on  him  when  a  rea- 
sonable doubt  of  fairness  has  been  established  by  the  proof."  (i^'e  Officers  of 
Election. ) 

Bachnui n  vs.  Manniruj  ( m  biority  report ) ,  47 (h  Cong 2  Ells. ,  306 

CAMPAIGN  FUND  (see  also  Bribery). 

Exceiiive  expenditure  not  conclniive  of  wrong. 

Whrn  contestee  ha<l  exi)eTi<ied  $9,51)0  in  the  canvass,  but  ac<'0unted  for  all  the  various 
sums  sr)  s]Hmt  com|>atible  with  his  inn(x;enc«,  and  there  was  testimony  that  snch 
ex|)en<litureH  were  "ratiier  in  conformity  to  tlie  cu.stom  as  practiced  m  Luzerne 
County,"  the  committee  refuseil  to  disturb  the  result. 

Hcijnoldn  vs.  Shonk,  52d  Cong Stofer,  50 

CANVASSINa  BOARD. 

Heturrip  rejected  by,  counted  by  committee.     {See  Irregularity  in  canvass.) 
Are  ministerial  officers.     {See  Ministerial  officers.) 

CENSUS. 

As  Evidence. 

A  city  cenini  prima  facie  evidence  of  the  facte  contained  in  it 

Where  a  city  cenHUs  containe<l  information  as  to  aj^s  birtli,  naturalization,  len^rth  of 
n-nideiice,  etc.,  the  committee  held  that  it  was  prima  facie  evidence  of  the  facts  it 
containeil,  an(l  rejected  the  votes  of  persons  shown  by  it  not  Uy  be  qualifie<l  voters. 

Blair  VH.  Jiarrdt,  36lh  Cong 1  Bart.,  316 

Not  evidence  of  facte  not  legally  required  to  be  contained  in  it. 

The  minority  held  that  facts  in  regard  to  the  qualifications  of  voters  not  renuired  to 
l)e  H.'^'ertained  by  the  ordinance  providing  for  the  census  were  not  proveci  by  the 
introduction  of  the  cen.^iLs  returns.  If  the  census  were  evi<lence,  it  would  l)e  neces- 
sary to  prove  by  outside  evidence  tlie  identity  of  the  voters  with  the  persons  named 
in  it. 

/>*/</ //•  VH.  liar  red  [minorily  rejHjrt)^  *i6lh  Cony Kept.  No.  563,  Ist  sess.,  IU>th 

Con^.,  p.  41. 

Charges  of  intimidation  rebutted  by  the  cenani. 

When  it  wan  Hllege<l  that  at  leiist  2,000  voters  ha<l  been  prevente<l  from  voting  in  a 
district  by  intimidation,  !)ut  the  testimony  was  indefinite,  and  bv  ifmifwiring  the 
nnnilM^rof  votes  cast  with  the  number  of  males  over  21  in  the  district,  as  shown 
l»y  the  reiisus  of  1870  taken  the  year  before,  it  ap|H'are<l  that  an  unusually  large 
I)er  <tent  (88)  had  voted  This  was  held  to  show  that  extensive  and  succtessful 
intimidation  coul<l  not  have  existeil.  **If  the  proof  of  intimidation  were  much 
stronger  and  more  conclusive  than  it  is,  it  could  not  stand  in  the  face  of  these 
statistics." 

Norris  vs.  Jfandley,  4;^d  Cony Smith,  77 

To  rebut  inferencei  of  fraud. 

Where  it  was  argued  from  the  size  of  the  Republican  vote  that  illegal  votes  uiost  have 
be«'n  ciist,  the  committee  said,  "It  may  oe  safely  inferred  that  each  race 
about  e<iually  solid  for  the  candidate  of  its  own  color  and  blood,"  and 


j.-^,;  |iHiK>T   MK   cn.VTKSTKIi    KLK4TIt»N    TASKS. 

»     ri'piililiiiin  viiti*  witli  th«*i'i»l'«n'il  }i<i|inl:iti<iii  and  tli«*  lK>iii(M-nitir  voti-  with  'Ii*- 
\  I  *'i...iin'.iti"».  ••*  *''"^*'* ''>  tlir  ••••h-ii>  i»i   1^7m.     The  I'ltniiiarixiii  :*liii\\«il  tliiit 

"-l'-'!  il'\  *iii;i"«''"  |»r"|'"rti"n  "t  tin U»if\  xntr  tliaii  ••!'  t!n'  whitr  \\a>  i';i>t.  aiiil  rhi- 

^-Viktii   a'm"i»v' "*'"''■  *'»'''i-'*- '••-  iii'litatini:  that  thi*  i-vMi'iK't-  «if  illt^rsii  X'-liii:: 
*  *  I  /  ,-..fii..'  hv  »'ii1i»n'«I  viiii-r>  miilii  iiiit  ha\i'  Un-n  true. 

/'  ■        .I'm      ••    V-.    //■''■'//.*•'".    V  /'''     '   ""7 Sllll!  II.    .'••i'? 

Ai  endtnc*  of  fullnesi  of  vote. 

W> ,  r.  th.r."  w.n-'ii*tiirUiinr>  ami  i-nlli*i«iiis  lM-t\v<fn  white  an»l  roKinNl  {if>rsiiiis  Th« 

•'.».;>••  I' n-  !l>'-  ••li'«-ti"ii  ari'l  ai  tin-  jinlN.  Imt  thi-n*  was  lui  ili'tiiiiti*  ti-MiiiiMHy  ilia^ 

'."..'•n  w.i*  .l-N'm"*!  irnrii  \'»!iiiL'.  thr  nnninittfr  jiuiiiijinM!  thi-  V"li*  \\  it}i  th«'  mif:.- 

"  .    .'  '..an-  ■vrrl'l.  a."  *h"\\ii  hy  ihr  ti'ii.-n*  of  \s70  just  tukrn.  and  it  ap|K-arir;;: 

.r ...   !•  •!  .•-•::: j«:in*"M  that  a  xt-ry  t'nil  \**\v  \xa>rii.«*t  n>ni'hi(htl  that   iiiany  i»fi>i»ii- 

■  .'.T  i  ivr  Ut'ii  ihtiiiiiilati«l  ainl  n-hisiMl  to  rv'u'ri  the  vnton. 

\.'.  .. /.  x^.  "  '•■■''•    '•'''  '"".'' Mliitli.  I«»."».  -ik. 

Tot  mMT  voiei  cast  not  evidence  of  fraud. 
11  ,„.r,  •'.  .-,  ;,*!i«  "I  I**7'» -javi- thr  |Mij.iil:iiiiiii  r.f  a  rtmnty  as '-l.Kol.  ami  in  1s7:^l*.Iv; 
.i,-*  wtrt'«'.i-t.  th«' '■••iiimittiM-  h«-|ii  that  thi>  xxa**  imt  siitHi-icnt  jinMifnf  fraiiil.  an*! 
i»,', '•  .ii«ritx  "iiiy  "iiixitiMl  attmiinn"  tti  it  as  "stnm^ly  iiidicatiiiv!  iniiiil/' 

..  .,.v,  V-   //■'■/'/"'.   /'"/  '"".'/ Siiiitli,:;<M».  IL'-J 

Tor  many  votes  cast  not  conclusive  of  fraud. 

\\  •• -r-    i«   **•**  sh«»xxij  that  a  larj*'  ihiihIht  nt  rn|nre<|  vfiterss  ha<l  n-iimviMl   fnmi  a 

,  .  ;\  !ntxx«'rn  I'^TM  :iu>\   1^7t.  aixl  that  thf  vnt4*  for  i'nnt»'st«*t'  in  \x7A  wa.-*  a  xiis- 

,  .  ,  i*i\  laP-'"'  I'f  i«iMiiau'»"  "I  thi-  inluml   iittpiilatinii  ai  is7l)  after  (h*(Iiii-tiii;;  l'«»r 

.'.  •  T.iTi"".  thi-  niiniiiittif  -ai«l:   "At   iim^t   it  ran  niily  raise  an  interein-e.  a!!«l  a 

..\  ■  v.t'.  that  thiTf  may  haxr  Imih  iiiiiiri>i«l(>iit  votes  ejist.*' 

i'. . ..'..  ••/  x>.  U'lr'n'-i'ii.  ;  ;tl.  i  i.ii'i Smith.  :\tin 

Af  Mrroborative  evidence  of  fraud. 
\\  fii-n    »he  n'turn*  '-htiwi-.l  in-.ti-  \'it»-  •a'^t  than,  arrnnliiij;  to  the  eeiisns  taken  tln' 

„  .  .,  M'ar.  thiii'  \\r\f  niali"-  ••xi-r  iM  in  I  hi iinty.  aii<l  eoijte8te<»,  xvhnin  the  te>ti- 

,.,.i:.\  "h'»xv''«l  I'l  h:i\i-  itrrixiMl  ir\\  m-  im  rulnrcil  xntes.  xvas  returiUMl  st«  nn-eivini: 
fw  .t  J**  n»ii'^^'  vt*'*"  a-  thrri'  wrn*  wliih*  xnters.  the  eoiiiinittee  ealle«l  attention  !•» 
'Uifn-  la«'>  ;»"*  '■"rr«'li..r;ilix»'  <ii"  tht-  «»ther  «'vi«liMire  n|  fraud. 
\  ,  ,  ■.»  v-.  '/'■■'■' -in...   ;; '/.  ' ...,./ L*  KIK.  4:i-\  4»>L'.  4»M.  47»i 

5(it  evidence  of  the  political  division  of  the  vote. 
•"I,,      I  n*  t;ni   'h;i'   thi-  liijiiiriiiiaii  i:iiMli"lat«"  i>  rftiirned  as  n-eeivinu  h*s>  than  tin- 
..  .r,sl  xnl«"  Mii'l  '!.••  I  •■  ti I' •«  t :i t ir  .  ji 1 1. 1  j. lati '  M M iTe  t hail  t hf  xvhite  x'nte.  as  >hnxv n  hx 
.'.,  ,1'ii-n*^.  i-  iit«t  -:itli<  ii-iit  Liinuii'l  i<»r  n'jrrtin-j  a  return. 

y^,'-/,A  \>.  I/.'-   '.  ;:"■  '■":.' 'J  Kll-.,  7 

CERTIFICATE. 

'I'm    I  >'.•  I   \'|  ',  I  \I    1     |-.\  ini.M  i:.       >..      K\  II'I:N<  K,    IMKTMKNTAKY. 


CERTIFICATE  OF  ELECTION. 

■V.     t    l.l  I'l  'x  I  i  M.-*     N.Mi    I'l.lM  \     r\ili:    UUillT. 

CITIZENSHIP    .s(M>  also  Moxienn  Citizens;  Naturalization). 

•ot  abandonrfl  by  fdrciyn  n'sidoncf. 

r'lnth  >*•"'  •"  I  "'"!■*■  '  ■'   'I  -  !■  !'ii;iti-i'.  iH-r-Mi- the  Kevohitidii,  and  not  n'turnini: 
rl  after  1 1  '    AM!.  '     ■/  ii'i  '  ■  ':.i\  I-  I'll  it-iiitl  hi.- «ili/.i"n>liip. 

,'.»H*w'.'/ ^"    ""'   '^-  '  '  '       '  c;.andH..L^W 


/ 


CITIZENSHIP.  657 

Leaning  in  favor  of  claimant 
In  (jiieHtionB  of  citizenship  the  leaning  should  always  \ye  in  favor  of  the  claimant 
Levt/s  CGWC,  i^th  Cong 1  Bart,  41 

Original  itatns  of  alienage  preinmed  to  continue. 

The  original  status  of  a  foreign-bom  person  is  presumed  to  continue  until  the  con- 
trary is  shown. 

hnrn/  vs.  White,  50th  Cong Mobley,  625 

Difference  between  citizen  and  inhabitant     (See  Inhabitant. ) 

COMMITTEE  ON  ELECTIONS  (see  also  House  of  Bepresentatives). 

Precedents  op. 

A  continuing  bodj;  ihonld  follow  iti  own  precedent!. 

'*The  Committee  on  Kleotions  is  as  much  a  continuing  body  in  contemplation  of  law 
as  a.  court,  and  should  have  as  much  respect  for  its  own  rulings  as  a  court  has  for 
its  decisions,  and  *fitare  deeim^  should  be  our  rule." 

Lifiich  vs.  Chaimers  ( minority  report)^  47th  Cong 2  Ells.,  877 

A  well-considered  precedent,  having  become  the  settled  law,  ought  not  to  be  over- 
turned except  for  the  most  cogent  reasons. 

Can7ion  vs.  Campbell  ( Mr.  Athtrton ) ,  47th  Cong 2  Ells. ,  653 

Powers  op. 

Report  by  leii  than  a  majority. 

Where  a  report  was  ordered  submitte<l  by  a  vote  in  committee  of  a  majority  of  a 
(juonnn,  but  the  report,  when  presented,  was  signed  by  less  than  a  majority  of  the 
whole  committee,  objection  was  made  in  the  House  to  its  reception,  but  the  House 
voted  l(»ave  to  the  signers  to  print  it,  and  it  was  printe<l  in  the  usual  form  of  a 
c(nnniittee  rei>ort.  The  rei)ort  of  the  remainder  of  the  committee,  presented  later, 
was  presented  as  tlie  "views  of  the  majority.'* 

Broini  vs.  Svanson,  55th  Cong, 

Committee  report  can  not  be  amended  by  the  Honie. 

Where  the  author  of  the  re[>ort,  when  the  case  was  called  up  in  the  House,  moved 
to  strike  one  item  from  the  report,  the  point  of  order  was  made  and  sustained  that 
a  committee  report  can  not  l)e  amendeu  by  the  House. 

Pearson  vs.  Crawfirrd,  56th  Cong. 

Can  act  only  on  the  evidence  inbmitted. 

*'The  committee  c^n  onlv  rejK>rt  crises  on  the  evidence  furnished  by  the  partitas. 
'  We  can  neither  make  the  evidence,  nor  improve  the  quality,  nor  supply  the  defi- 
ciency of  that  furnished  us.*' 

G()o<ie  vs.  E^tes,  5Sd  Cong *. Report  1952,  p.  11 

Jurisdiction  op. 

A  special  reiolntion  of  reference  oonferi  only  limited  jnrisdietion. 

Where  one  election  had  been  held  in  October  and  another  in  November,  and  the 
persoFi  receiving  the  majority  at  the  October  election  had  rei^eive<l  the  certificate 
of  election  and  held  the  seat,  and  the  candidate  receiving  the  majority  of  the  votes 
at  the  November  election  petitione<l  for  the  seat,  claiming  that  the  Noveml>er eleo 
tion  had  Iwen  held  at  the  legal  time,  but  did  not  in  his  ixjtition  mention  any  other 
election,  or  a*<k  that  the  election  of  any  other  person  be  inquired  into,  and  the 
j)etition  was  referred  to  the  Committee  oh  Elections,  the  committee  held  that  this 
reference  only  conferred  a  limited  juris<liction  to  examine  into  the  questions  raised 
)>y  the  i)etiti6n,  and  not  a  general  jurisdiction  to  inquire  into  the  election  of  any 
meml)er. 

IMmeaand  Wihon,  4t>th  Cong 1  Ells.,  322 

H.  Doc.  510 42 


r>r)S  DIGEST  <yV    CONTESTKD    KLECTIO^f    CASKS. 

Will  not  in  an  ordinary  contest  investigate  ohargei  of  personal  nnfltness. 

Aft4T  a  iiiciiiU>r  ha>  U'cii  >wnrii  in  witliout  rt'^Tvatioii,  aiitl  hincajee  huH  Imh-'Ii  refcrrHi 
to  tlu'CiHimiittiH'  i»n  Kli'<-ti(UisiL«^an  nnliiiarv  fonte»«tt»<lH^ltH*tioii  catM.\  tlK*(t>iiiiiiitt4'</ 
will  toii^i«UT  no  iiiu'^itioiis  rxivpt  wlu'thrr  lu'  wat*  <liil  y  c»UH!te<l,  i>n»i»erly  n^tunie*!, 
ami  iM»>is«'SM'<l  ot  ail  tlu*  qiialitirationH  i>n'?H'rilHHi  by  the  CoiiHtitutioii.  If  it  In* 
all(>v!(><l  that  hi"  in  iiii'li^i]>l(>  itr  not  iMititKHl  to  niiMulterHhip  on  aiH'ount  of  4>tli«.*r  <li<- 
(pKiliticationH  than  thost*  prc><'ri)H'«l  hv  tin*  ConHtitiitiun,  it  is  a  inatt<*r  to  )>e  <\mi- 
Hni«*nMl  in  pHH-itHlifi^rs  l,M)kin^r  towanf  rxpulniim,  and  beyond  the  juriwliction  of 
th«*  Connnittri'  on  KltM-tion.x  i'xcci»t  hy  s{HH*ial  n»ference. 

Miunirll  vs.  /  \tituint,  4.UI  i  'nutj Smith,  IHS 

Except  by  special  resolution,  it  has  no  jnriadiction  of  questions  of  ezpuliion. 

Thi*  Cnniniittif  «»n  Kkn'tions  has  juris<liction  only  of  i^aseti  iiivolvinjr  tho  **ekvti€»ns, 
(|ualili«*ationH,  an<l  rrtnrns"  of  ni<'inlH»rs,  and,  unU*ss  by  HiKH'.ial  referent v,  it  lian  no 
i>o\vfr  to  iiKpiirr  into  tht*  fitnojfs  of  a  nu-rnlKT  for  membership  or  to  re[H>rt  a  n-no- 
Intion  for  oxpnls-ion. 

IhHullij  vs.  Wnshhunt  {tninoriif/  rcfHtrt),  4fith  (hmj ..1  Ell:^.,  4\H 

Ordinary  jarisdiction  does  not  include  'the  right  to  investigate  abated  eases. 

Thi-  ordinary  n'>olnti«ni  rrfcrrin^  (•ontt»sti'<l-«*liH'tion  {tAeeti  to  the  C'onnnittet*  i»ii  KUv- 
ti'-ns  ran  not  n'viM*  a  rasr  alrrady  alKitiMl  hy  the  di*ath  of  one  of  the  jiartii***.  '*An 
tiidtT  nf  rrfcnMHT  phu'os  a  paper  In'fore  tht'  romniittee  for  what  it  in  worth.  It 
imparts  no  n^w  It'^jai  chanictiT  or  <jnality  to  the  i>ai)er." 

Markiij  VH.  W ( 'ontfnr  I in'nmntii  rf/x/W),  47th  ( omj 2  KII.m..  tRX) 

CONSPIRACY  (see  also  Fraud). 

Where  registry  fraudulent,  as  result  of  conspiracy,  whole  county  thrown  out. 

Tlu'  minority  of  tin?  connnittiv  threw  ont  the  vote  of  a  eounty  on  the  f^rouiid  that 
the  re^'i.^t ration  ineinded  the  name.**  of  very  many  <liH(|iialiH€Hi  i»ersonH,  ami  that  it 
was  pnM'ured  to  1m'  so  fran«lnlently  made  as  tlie  result  of  a  corrupt  crons«i>inu*y. 
The  House  sustained  the  minoritv. 

» 

Snitzln'  vs.  Ihft  r  [  uiiintrUif  n pttri ),  .//>'/  ( V>m/ 2  Bart.,  l^tl 

Where  conspiracy  shown,  fraud  presumed  from  suspicious  circumstances. 

Whrre  then*  \\a>  proof  that  a  «nnspira(v  was  entere<l  into  to  have  a  fraudulent  eltr- 
tinii,  tliat  thf  ollicers  of  election  wen*  wiihnjr  t<>  carry  out  the  con.'^piraey,  aiul  the 
circum-Jtances  and  irn-iinlarities  were  such  as  to  inditrate  fraiid,  the  vote  was  thrown 
out.     The  minority  held  the  ]>nM)f  of  fraud  (which  waf«  hearsay  and  ei^eu^l^?t4ln- 

tial  I  t<»  he  iiisulliciciit. 

Fnil<  II  vs.   H'/Z/n,  ; ;///  (  nn. Smith,  :iS2-:jS<»,  401  -4J>H 

A  conspiracy  covering  a  whole  county  shown. 

Where,  flinini:  the  snimiiei-  previous  tn  the  election,  the  eountv  ottieials  <»f  a  county 
were  violently  (lepoMMl  an<l  fnreed  to  leave  tlu*  State  and  their  |M>.sitions  wen*  filled 
hy  meiiilM-rs  (»f  the  oppusiuL'  party,  the  appointments  <»f  ekn'tion  judjret*  ma«le  bv 
the  «'onntv  jiidL'e  hefon*  hi>  reinnval  were  illeirallv  revoktnl  and  new  Ixiunis 
apjtoiiited.  coMijuiM'd  entirely  of  «nu'  pai'ty.in  violation  of  law,  the  sheriff  procureil 
and  <li.-tril)nled  tn  tlu'se  election  ollicers  ballot  hox<»s  so  eonstniete<l  as  tf)  facilitate 
fraiKl.  and  the  eountv  cleik  refused  to  certifv  tlu^  returns  of  certain  pnM'inet.s  mi 
account  of  irre-jularities  in  the  poll  hooks,  in  spite  of  the  statute  forbiddinj;  hitn  to 
consider  such  irreirnlarities,  the  c«»rniniltee  held  that  th(»se  (•in•umstan(•e^^,  anionic 
others,  constituted  proof  of  a  conspiracy  to  carry  the  electtion  by  fraudulent  nx'iins. 
I-Vaf/n  r.^l'iH  \  V.  t  'ill, ,  .',1st  <  'ini<i Rowell,  77-^)tl 

May  bo  proved  by  circumstantial  evidence. 

**  The  iliiliculty  of  cstaldi^hiiiL'.  hy  Icjal  evidence,  the  existonee  of  a  conspiraey,  jjeii- 
erally  ixreat.  is  iiKnased  ratluT  than  lc»ene«l  hyan  intermingling  of  politics.  That 
this  is  <o  is  apjKirent  from  the  well-known  fact  that  even  where  an  entire  connnu- 
nity  i<  convinced  toanioial  certainty  that  ;:ioss  frau<ls  have  Ik^u  p«?rpetnit4Hl  in  an 
election,  in  the  execution  of  a  stinlied  effort  to  defraud, a  sufHcientamount  of  iejral 
e\i«len<'c  to  convi*  t  the  suffra^ie  assas-ins  is  rarely  found,  and  luiially  enough  of 
such  evi»!ence  can  not  he  j»rocured  to  in<lict  them.     All  text  writers  atid  otlierlaw 
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authorities  tn»ating  of  the  subject  recognize  the  clifficulty  of  proving  a  conspirai^y 
hy  direct  evidence;  and,  as  in  the  case  of  fraud  in  general,  recognize  also  the  pro- 
j)riety,  as  well  an  tlie  necessity,  of  proving  distinct  facts,  many  of  them  insignificant 
111  tlieniselves,  from  all  of  which,  however,  when  sufficient,  a  firm  belief  in  the 
existence  of  the  (Mmsjiiracy  or  fraud  may  safely  Ix)  de(hiced  and  the  conclusion  may 
!m»  as  safely  actetl  ujwn.  In  many  cases  circumstantial  evidence  is  the  only  evi- 
dence which  can  l)e  obtaine<l,  and  it  is  also  not  infreciuently  of  the  most  satisfac- 
tory and  convincing  character." 

Monre  vs.  Fus)^fm^  53d  Cong Report  IKH,  p.  2 

Shown  by  circnmitanoes. 

Where  the  registration  lists  were  stuffe<l,  the  law  for  nonpartisan  apiK)intmenti9  of 
election  officers  was  disreganled,  the  challengers  of  contestant's  Iwirty  excluded 
from  the  i>olls,  and  wholesale  re[)eating,  fraud,  and  ballot-box  stuffing  practicetl  at 
the  election,  these  facts  were  taken  together  as  showing  conspiracy. 

Van  Horn  vs.  Tarsney^  54ih  Comj Report  Ii% 

Shown  by  a  combination  of  oircnmitaneei. . 

Thv  committee  held  that  a  conspiracy  to  control  the  ele<^tion  of  one  county  by  fraud 
Wits  shown  by  the  organization  of  the  elec^tion  iKianis  all  in  the  interest  of  one 
party,  by  the  ccnduct  of  these  election  boanls  at  the  elei^tion,  and  the  conduct  of 
the  registration  officers  before  the  election. 

AMrich  vs.  Plowman^  5oth  Cong Rei)ort  284,  p.  4 

General  bribery  ihown. 

Wliere  bril)erv  was  (tarried  (m  injin  organized  manner,  and  was  shown  t^)  have  ))een 
systematically  planned  and  generally  cArrie<l  out  and  understood,  the  committee 
found  that  a  ccmspiracy  to  commit  gr^neral  bril)ery  was  shown. 

MUchJl  vs.  WuMi,  54(h  Cong Report  1849 

Taints  the  whole  retnmi. 

Where  the  frau<lnlent  violation  of  the  law  was  very  general,  the  (^)mmittee  sum- 
Fiuirize<l  the  varietit»s  of  fraud,  and  said  that  these'  facts  "furnish  conclusive  evi- 
dence of  a  conspiracy  <m  the  |)artof  tlie  election  offiwrs  to  <lefraud  the  voters,  which 
destroys  the  int^»grity  of  their  acts  and  taints  tlie  returns  so  as  to  n»nder  them 
wholly  unreliable,  and  <levolves  ujion  the  contestee  the  duty  of  proving  what  was 
the  true  state  of  the  jioll." 

T/iorp  vs.  MrKenmif^  540*  Cong Re|K)rt  15i^l,  p.  21 

CONTEST. 

Abandonment  ok.     (Set-  Abandonment.) 

Dismissal  ok 

for  insntl'n'iency  of  notice,  ^ec  Notice  of  Contest; 
f»»r  failure  to  appear  or  to  take  testimony.  Me  A))an<lonnient; 

for  failure  to  take  testimony  U^fore  proper  officer,  l)efore  wrong  officer,  str  FA'iclence; 
for  lack  of  time  to  inv<*stigate,  m'.e  Mo<le  of  Procedure; 

for  failure  of  proof  when  appliciition  for  time  to  take  further  testimony  n*fustMl,  wr 
Kvidence,  a<iditionaI. 

I*R(K'EDURK    IN.       (^e.   MoDE   OK    PROt>:DL'RE. ) 

Statitk  RKoiLATiNt;.     (.Sir  Law  for  Taking  Testimony.) 

Who  are  parties  to,  when  contestt*e  dea<l  and  his  smtcessor  sworn  in.     [See  Vacancy, 

and  Mouse  of  Representatives.) 
Jnris<lictio?i  j)ver.     {S>e  House  of  Representatives,  Jurisdiction  of,  and  0;minittee  on 

Electi(»ns,  Jurisdiction  of.) 

COUNSEL. 

HEARiNit  OF,  BY  UousE.     (/See  Mods  op  Pbocedure.) 
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COUNTY  OOUBT. 

INiwtT  of,  ill  Went  Viiyinia,  to  make  a  n^Hini.     {See  Kviclence,  l)cM*iimentary. ) 

COURTS. 

Whi'ii  <l(H'iHioiiH  cif  state  cdurtH  )Mii«ling  on  tlu*  IIoiiMi.     {tSee  State  Laws. ) 

CREDENTIALS  (see  also  Prima  Facie  Bight). 

Proof  of  faeti,  withoat  otrtiflcate,  rooelTsd. 
A  iiu'iiiIht  a(linitt<Hl  to  liiri  mMt  without  a  gf)vemor*H  certificate,  on  proof  of  fac*t8. 
Hirhnnh,  4ih  Contj C.  and  H.,  H5 

Informal  letter  iniafficieiit. 

Two  iHtoFH,  one  from  a  n*Hi>;mHl  nienilKT  informing  the  Speaker  of  Iub  resimation 
an<i  the  elwtion  of  his  mu-ti'HHor,  and  the  other  fr«>ni  the  clerk  of  the  (^onncu  of  the 
State  to  the  nienilHT-eh'ct,  inf(»nning  him  that  his  certificate  of  election  had  been 
forwanled  to  the  SfH^aker,  /hM  not  to  \w  miffii^ient  to  enable  the  member  to  take 
hin  Heat  in  iulvamv  of  the  arrival  of  the  ei*rtificate. 

Kdimnh,  .id  Cowj C.  and  H.,  1»2 

Not  based  on  canTaii  of  votei,  give  no  prima  facie  title. 

The  effiH't  of  a  ^roveniorV  e*»rtiH<'ate  as  prcK>f  **  reHta  upon  the  preeuniption  that  it  is 
the  ottieial  diH-Iaration  of  an  oftieial  eanvaw  of  the  voten."  A  certificate  i^oncvtii^I 
tr  have  \wv\\  iKHUinl  lH*fon>  any  eanvasf*  of  the  vote  had  l)een  had  was  not  receive^] 
B»  evi<len<'e,  either  of  a  prima  ftinc  title  or  in  the  case  on  the  merits. 

Sheridan  vs.  Pinrhhark,  4'3d  <  hug Smith,  198 

A  certificate  of  eltrtion  known  to  W  Itai^nl  on  the  returns  of  a  board  which  it  was  a 
notoriouH  fart  of  pu])lic  history  had  never  ha<l  i>ORPe8Rion  of  the  returns,  and  hence 
could  not  have  canvasstMi  them,  was  unanimously  held  to  be  of  no  effect. 

Shridan  vs.  rinchUuk,  4-^  '  ony Smith,  197,  Z!7 

Not  based  on  legal  evidence,  of  no  effect. 

If  a  rertiticate  is  l)ase<l  an  anything  els*»  than  the  legal  evidence,  **or  only  upon  a 
jMjrtion  of  the  data  pn^crilHMl  hylaw,  it  is  without  legal  validity  afl  Pi«ganui  the 
election  <>f  a  nieinlHT  of  Coii^n*ss:  and  this,  wholly  indeiH»n<lently  of  the  tpief^tion 
as  to  whether  this  is  done  fraudulently,  ignorantly,  or  is  a  mere  nigutt  omis:*ftn. 
The  party  relying  upon  such  a  «vrti(icate  must  prove  his  vote  aliunde.** 

Smoih  vs.  TUhnan,  47th  ( 'nmj 2  EIIh.,  A'.^2 

In  extraordinary  cases  certificate  may  not  be  conclnsive. 

**  Kxcept  in  exlraordinarv  <'ju*es  and  in  rare  instanctv  we  find  that  the  comminsion  or 
certificate  (*onclu<Ics  all  impiiry  as  to  which  of  the  claimants  of  a  seat  8hall  rK*cu[>y 
it  until  the  contest  on  the  merits  is  determined.  And  every  consideration  of  pni- 
dence  an<l  safety  a<lnioiiishes  us  to  adhere  to  this  practice.  But  in  a  cast*  when» 
(>ontestiv  had  dcchned  to  claim  the  seat  on  the  certificrate  alone,  and  the  IIr>iise 
had  referred  all  the  pajK'rs  of  hoth  parties  to  the  Omimittee  on  E*ection.H,  **  with 
instructions  to  n'port  innnc<liately  whether  u|M)n  the  ;*WwKi/rtC»e  I'ase  as  pn^sentini 
by  sai«l  pajK-rs  said  .Manning  or  Chalmers  is  entitlinl  to  l)e  sworn  in  as  a  nienilH.T 
iHMiding  the  contest  <»n  the  merits,"  and  on  these  pa|K*r»  it  api>eare<i  that  eonti^tant 
liad  a  large  maj«»ritv  of  the  votes  iis  actually  returne<l  to  the  secretary  of  state,  the 
committee  reported  that  neither  party  ought  to  hold  the  seat  pending-the  investi- 
gation. 

( 'hdinct'H  vs.  Manniinf,  4^th  ( \m<j Mohiev,  8 


Where  certificate  based  on  a  partial  canvass,  and  did  not  show  on  its  faoe  who  reeei^<ed 
a  majority  of  the  votes,  neither  party  admitted. 

The  law  of  Kentucky  re<|inred  the  sheriffs  of  the  various  nmnties  of  a  Ck>ngreaBional 
di.'^trict  to  iissemhle  at  a  s|)ei-i(ied  time  and  place,  *'and  there,  by  faithful  compari- 
son and  addition,  ascertain  the  {>erson  electe<l  in  tlieir  districts."    They  were  then 
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to  make  out  a  certificate  of  election  **  which  shall  be  signed  by  all  the  sheriffs  of 
tlie  diHtrict."  A  certificate  was  prenented  signed  by  only  three  of  the  five  sheriffs, 
and  with  the  words'*  The  vote  of  Lincoln  County  not  taken  into  calculation'' 
written  alx)ve  tne  signatures,  and  it  was  asserted  in  the  House  that  if  all  the  votes 
had  been  counted  a  different  candidate  would  have  had  the  majority.  The  House 
referretl  the  case  to  the  Committee  on  Elections  and  refused  to  admit  either  claim- 
ant to  the  seat  until  the  committee  should  have  reported. 

I^trher\9.  Moore,  2Sd  Cong C.  and  H.,  715-747 

Where  based  on  partial  canTaii,  no  preinmptionf  in  ftTor  of  eontettee. 

"A  certificate  of  election  showing  upon  its  face  that  nearly  8,000  votes  were  wholly 
ignoreil  in  the  count  can  have  no  oinding  force  and  effect  in  a  contest  of  this  char- 
acter. *  *  *  When  his  title  is  assailed  in  a  direct  proceeding  by  way  of  a  con- 
test, we  think  that  a  certificate  showing  the  above  facts  gives  the  contestee  no  supe- 
rior Htanding  over  the  contestant  as  to  burden  of  proof.  For  the  purposes  of  the 
contest  a  certificate  which,  on  its  face,  shows  that  a  large  vote  was  wholly  ignored, 
and  giving  no  data  from  which  the  true  results  could  be  ascertained,  ought  not  to 
be  considered  as  binding  upon  anybody.** 

'McGinnis  vs.  Alderson,  6Ut  Cong Rowell,  634 

Refusal  of  governor  to  grant  certifLeate  does  not  prejndiot  rights. 

The  refusal  of  the  governor  to  grant  a  certificate  of  election  to  one  entitled  to  it  can 
not  prejudice  his  right  to  it.  It  may  put  him  to  the  trouble  of  substantiating  the 
fact  of  his  election  by  other  evidence  before  he  can  take  his  seat. 

Clements,  37th  Cong 1  6art.,  367 

Two  certificates  issued,  candidate  last  certified  admitted. 

Where  the  governor  first  gave  the  certificate  of  election  to  the  candidate  having  the 
majority  of  the  votes  on  the  returns,  but  afterwards,  alleging  the  discovery  of 
fraud,  iH8Uc<l  another  certificate  to  the  opposing  candidate,  the  House  admitted 
the  C4in(lidat4^  having  the  second  certificate  to  hold  the  seat  pending  the  contest. 

Morton  vs.  Daily,  37th  Cong 1  Bart.,  402 

Certificate  may  be  revoked  and  a  new  one  issued. 

The  certifying  authority  may  revoke  a  certificate  and  issue  a  new  one.  "The  quea- 
tion  iH  entirely  within  the  control  of  the  State  canvassers  or  the  governor  of  the 
State  (as  the  case  may  Ije  under  the  law)  until  the  roll  of  the  House  is  made  u]>  by 
the  Clerk.  There  is  no  vested  right  under  a  certificate  that  would  prevent  the 
canvassers  from  rectifying  any  error  or  mistake  that  may  have  occurred  in  their 
dclil>erations  or  action,  until  the  holder  of  the  same  hats  been  awarded  his  seat  by 
tlie  Clerk  of  the  House.*' 

Iloge  vs.  Reed,  4J8t  Cong 2  Bart.,  541 

Power  to  roToke  a  certificate  limited  (if  it  exists  at  all). 

If  it  \ye  conceded  that  any  member  of  a  canvassing  board  has  the  right  to  withdraw 
his  signature  from  a  certificate  once  given,  theie  must  be  a  limit  of  time  beyond 
which  that  right  can  not  be  exercised.  That  limit  is  either  reached  on  the  day  on 
wliich  the  boar<l,  l)eing  required  to  adjourn,  becomes /uncftw  officio,  or  on  the  date 
of  tlie  first  subsequent  ofiicial  action  based  on  the  former  action. 

WallfW4^  vs.  iSimpso7i  (minority  report  muiainedby  House),  4ist  Cong  ...2  Bart.,  562 

Certificate  of  election  can  not  be  revoked. 

The  i>ower  to  issue  a  certificate  of  election,  "having  been  once  exercised  by  the 
proper  oflicer,  can  not  be  again  exercised  by  his  successor.** 

( hlorado  mse,  40th  Cong 2  Bart.,  165 

Conflicting  certificates  presented. 

Two  conHicting  certificates,  dated  the  same  day,  and  each  bearing  the  signatures  of 
tlie  retjuireil  number  of  members  of  the  canvajssing  board,  were  presented,  but  one 
of  the  menil)ers  signing  the  first  certificate  subsequently  withdrew  his  signature, 
and  the  conmiittee  held  that  this  invalidated  tUiflHHMtoand  gave  the  prima 
facie  title  to  the  holder  of  the  other  certi^^^^^^^^^^^t^ 

lloije  vs.  R^ed,  41st  Cong «J^^^^^^^^^^^B|# 2  Bart,  540 
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Certiflcftte  of  eommandiiig  genorml  laffieient  under  meonstmetloB  laws. 

T)i«'  n»iiiiiiHii(liii}.'  ^4>iu>ral  in  IxiiiHiaim  acUil  ^imix^Iy  uiuler  the  nH.n>iiHtnictioii  Uwii 
in  iHsuinjr  ivrtiliratt***  of  cliH'tion,  and  hit*  rvrtifhutifH  pn»iierly  feave  a /#r« m/i /*iw  title. 

Jnn* i<  VH.  Maiifi,  'f(Mh  f  omj 2  Bart..  474 

Minority  enndidmte  not  elected,  even  thongh  oertifled. 

WIhtc  n«'arly  all  xhv  4'<»unty  n'turiiH  wi*n'  tlintwn  out  by  the  can^'aaaing:  l)oanl  for 
ailc^tMl  infi»rnialiti(*}4  whii'h  the  ronnnittiH*  found  to  !«  not  even  infoniiaIitie»>,  and 
thf  ccrtiticatr  of  t^Uvtion  wan  thuM  ^iven  to  a  candidate  who  re«i*ive<i  only  ti  Huiall 
iitinority  of  tht*  vntt-M  ri'turniNL  the  ntniniitttH'  were  unaninioiiH  in  the  4)piiii«>n  that 
In*  wa.»<  n«it  <*It^'tt»<l. 

/flint  \  H.  Mnuinl,  .'ftHh  (  oiHf 2  Bart.,  477-tl*J* 

Csndidftte  elected  on  fnce  of  retnmi  entitled  to  be  ewom  in. 

If  a  (*eriitic:it<*  ciTtitieH  that  a  certain  candidate  wan eWted, and  also  cert i ties  the  faii^ 
oil  which  the  concinHinn  i?-  IhimmI,  and  tlu^ne  fact«)  Hhow  that  another  eanditlate 
nivivcti  th(>  niajfirity,  "  the  facts  nnist  ntand,  antl  the  nincluHionH  wliieh  the  fai't^ 
cniitnulict  must  fall." 

f  'tfirk  I  nt'nim'itu  i'lpnrt  i,  4-'f  '  '♦"♦.'/ -  -Siiiilh,  !,*{ 

Certificate  of  governor  inffioient  in  absence  of  statnte. 

**  In  the  al»s4'ncc  *ti  any  cxpros  prnvi.Mions  <if  the  State  lawauUiorizinfirany  officer  to 
certify  to  the  due  4'liM'tion  of  niendM*rH  of  (Vin^renH,  it  in  preHumed  tnat/uniler  the 
n.s-ii:cH  of  the  Ilonne,  a  certificate  under  the  ^rt^at  Heal  of  a  State,  Mifni^l  hv  it»<  chief 
execiitivi*  o(li<-er,  would  (umHtituU.'  sutficient  crudentialp  within  the  uii*aiiin^  u(  tlie 

Htatntei.f  1S«»7." 

( -fnrk, .; .''/  ( niuj Snn'th,  7 

Where  canvasiing  board  has  judicial  powers,  its  oertiileate  oonelnsiTe  of  prima  faeie 

right. 

The  Tixas  >*taiute  of  1S70,  in  which  judicial  powers  are  pi  ven  to  the  governor,  netrre- 
larv  of  state,  and  attorney-^Mieral  to  dtH'ide  U|M>n  and  rejeirt  voteH  under  certain 
circuniHtanc(>H.  held  to  apj»ly  also  to  ( -on^^n'^sional  electionH,  and  a  (H^rtificute  show- 
in<>:  that,  after  the  deductions  had  Uhmi  made  hy  the  StatiMiflieent,  W.  T.i'lark  hail 
rereive<l  a  majority  (»f  the  votes,  held  to  1h»  sutficient  prinut  fncie  eviilenct*  of  his 
rijlit  to  a  seat,  althoutrh  tlie  certi(icat<'  showed  \\\hm\  its  face  that  if  the  votes 
ri'j<Mird  had  U-eii  (Mumted  his  opponent  would  have  had  the  nmjority. 

i:hirk,  4-'<l  <  '"ii'j Smith,  7 

In  absence  of  statute,  returns  prevail  over  certiflcate. 

Tlie  T«'xas  election  statute  of  Is70  held  not  to  apply  to  Congn^ssional  elections  and 
that  tJM'  i:'>v»'rn<»r  had  no  power  under  it  to  certify  who  wjw  elivtiHl,  Init  merely  t«> 
i-eitify  tin*  return:^.  If  these  retiirii*^  show  a  maJ4irity  f«ir  one  (candidate,  mid  the 
<,'overnor  arjMniipanies  them  hy  a  certiticatt*  that  the  other  Ciuididate  wuh  «de<'te*l. 

till*  returns  should  pri*vail. 

(  'hirk  \  iniinn'ifif  rrfHH't  i ,    /  /li  f  oinf I Smith,   13 

Party  holding  certificate  entitled  to  be  sworn  in. 

When  one  party  appears  to  hav(i  had  a  certiticate  of  ele<'.tion,  and  the  other  ])arty 
<ertilie<l  copies  of  the  returns  showing  that  he  nHHMve<l  a  majority  of  the  Vf»t«*s. 
and  the  name  of  n»'ither  party  was  placini  un  the  n)lls  by  the  clert,  hut  the  cri»- 
dentials  wen*  referred  to  tin*  ('ommittee  on  Kle<*tionH,  the  committt^reiMirttHl  that 
the  party  InddiuL'  the  eertilicate  was  entitled  to  the  seat  pimding  the  (contest. 

lin/t s  vs.    Eihrnnh,  .^./if  (  ntnj Smith,    18 

Where  the  ^'(»v<Mrior  <»f  Texas  issue<l  a  certiti(rate  to  the  oont€nJt<»e,  hut  accompanied  it 
with  a  stateuieut  that  he  lH*lieve«i  invi'stiiration  would  show  that  oont*»stant  was 
eleeted.  the  committei'  rept)rti'<l  that  eontestee  had  a  itr'nnnfanv  right  tf»  the  H«*al. 

Whllumrr  vs.  Jlmnion,  i  **1  i  \tmi (Not   reporte<l;  see  Cougn^Ksional  (iloU*, 

Mav  LM.  1872.) 


CREDENTIALS.  663 

The  cre<lential8  presented  consisted  of  a  eertifit^te  from  the  governor  containing  no 
Htat4^inent  that  either  candidate  wa«  elected,  but  certifying  to  the  correctness  of  a 
tabular  abstract  of  votes  showing  a  certain  number  of  votes  cast  for  each  candidate, 
and  a  number  of  scattering  votes  larger  than  the  difference  lietween  the  vote  of  the 
candidates.  The  majority  of  the  committee  held  that  the  certificate  was  sufficient 
evidence  of  the  right  of  the  nerson  having  the  largest  number  of  votes  accx)rding  to 
it  to  hold  the  seat  i)ending  the  contest.  The  minority  held  that  inasmuch  as  j)art 
lit  lea.«t  of  the  votes  returned  as  scattering  were  evidently  intended  for  the  con- 
u^stant,  anrl  for  aught  that  appeared  enough  of  them  may  have  been  so  csst  to  give 
him  the  inajoritv,  and  as  the  cont-estant  as8erte<l,  an<i  presented  testimony  to 
prove  that  such  in  fact  was  the  case,  the  seat  ought  to  remain  vacant  until  the 
cixav  could  ]>e  decide4l  on  the  merits".     The  House  sustained!  the  majority. 

anni(r  vs.   Wlhhire,  4'U  (hiig Smith,  i;W-143 

A  certificate  of  election  issued  by  the  governor  of  a  Territory  gives  a /#W wn /aW€  right 
to  a  s<^at  A^  Delegate,  and  unk»ss  overthrown  by  competent  evicience  must  stand. 

(\innon  vs.  (hmpht'U  {Mr.  Thomfm)7i),  47th  Omg 2  Ells.,  617 

In  determining  the  prima  faole  right  to  a  seat  the  committe<»  can  not  go  l[>ehin<l  the 
face  of  the  certificate. 

flmlnwrx  vs.  Manniruj  {viewn  of  Mr.  Cook),  4^h  Ckmg Mobley,  22 

Certificate  iBined  in  obedience  to  writ  of  mandamni  valid. 

A  certificate  of  election  made  in  obe<lience  t^^  a  writ  of  mfindamiui  has  the  same  legal 
force  an  in  anv  other  ttase. 

/>Vx//^/  vs.  //////,  4^th  Cong 1  Ells.,  317 


« 


DEAF  AND  DX7MB. 

Their  votes  receivt^l  at  a  viva  voce  election.     (See  Elei^tion  Viva  Voce.) 

DECEPTION  (see  also  Ballots,  Wrong  Emblem,  and  Wrong  Name  in  Party 

Column). 

Mast  be  specifically  proved. 

Where  contestant  charged  thata  large  numl^er  of  voters  intending  to  vote  for  him  were 
deceive<l  into  voting  forhisopjKjnent  by  the  circulation  of  tickets  hea<led  "ftepul>- 
licaii  ticket,"  but  bearingthe  names  of  the  Democratic  candi<lates,  and  the  evidence 
pres^Mited  was  insufticient  to  establish  the  charge,  and  especially  to  show  the  num- 
Iht  of  votes  affe<*ted,  the  way  in  which  the  proof  should  have  been  ina<le  was 
thus  de.*<<Til)ed:  '*  He  shouhl  have  pn)yen  the  numl)erof  votes  cast,  and  for  whom 
cast,  by  |;he  returns  or  a  certified  copv  thereof.  He  should  liave  shown  the  names 
of  the  i>ersons  who  votcnl  by  the  poll  list,  and  he  should  have  calle<l  the  voters 
themselves,  or  some  of  them,  to  prove  how  many  and  who  intended  to  vote  for 
him,  and  were  defraude<l  by  lK*ing  funiishcKl  a  ticket  resembling  the  Republican 
ti<'ket,  but  containing  the  name  of  the  sitting  mem  Ijer  as  a  candidate  for  (Vmgress.*' 

A'orr/.^  vs.  Handity,  4-'2d  O/ng Smith,  75 

Votes  procured  by  deception  ought  not  to  be  counted. 

Where  the  original  (;ount  showed  that  contestee  had  substantially  his  full  party 
strength,  and  a  recount  showed  a  difference  of  over  1,000  votes  in  five  preirincts, 
ami  the  difference  was  claimed  to  be  accounted  for  by  the  loci  that  tickets  pur- 
porting to  l)e  straight  Republican  tickets,  but  containing  the  name  of  contestant, 
were  circulated  anil  votea  without  the  knowled^  of  the  voters,  the  minority  held 
that  even  if  t  he  evi<lence  had  established  conclusively  the  correctness  of  the  recount, 
it  oii^ht  not  to  l)e  received  to  give  contestant  the  seat,  **lx»cau8e  it  is  clear 
beyond  dispute  that  his  claim  rests  U|x>n  the  fact  that  fraudulent  tickets  were, 
against  the  knowledge  and  will  of  the  voters,  clandestinely  procured  to  be  vote<l, 
an<l  thereby  a  fraud  was  jHjrpetrated  upcm  the  voters,**  to  which  the  House  ought 
not  to  give  effect. 

Arkleu  vs.  IhirreU  (Jd  minority  repirrt ) ,  ^5//i  Omg 1  EUa||g|i^ 


<>64  DTGKflT   OF   CONTESTED    ELECTION   CA8K8. 

Votei  obtained  by  deotption  eonnUd  m  intended  to  be  eeet 

When'  ti(rki*t»<  wen'  rin'ulate<l  U^arinK  the  iiaiiie  of  ixintestec,  but  all  the  other  nainee 
of  the  i>arty  tieket  of  mnteHtant,  and  twelve  mirh  tickets  were  voted  and  counted 
U}r  (*oiit4iHtee:  //r/rf,  tliat  they  Hhotild  lie  counted  for  ix>nteetant. 

Knyliiifi  vh.  /V<//«\  4^h  <\m(j Mobley,  1«9;  173 

^Vh(*n'  a  voter  was  deivived  into  voting;  for  contestee  under  the  suppoeition  that  he 
wan  voting  for  contin'tant,  Huch  deivptioii  l>eiu);  a  criminal  offense  uncler  the  laws 
of  Ohio,  "  hit)  vote  nhould  \m  deilurtetl  from  the  poll  of  contestee  and  added  to 
that  of  conteHtaiit/' 

( UmpMl  vs.  Morn/,  4^h  ( hug Mobley ,  227 

Where  V( iters  were  indnctMl  l)y  deception  to  vote  a  party  ticket  containine  the  name 
of  the  opiMK<in};  candidate  for  Coiigresn:  Quenjf  Whether  the  poll  should  oe  rejected 
or  the  vote  correeteil. 

Frederick  vh.  ]S'ilMtu,  4^^h  (-ong Mobley,  404 

If  ftrandnlently  instigated  by  eonteitee  himMlf,  eleetion  Toid. 

The  ('in*ulati<»ii  of  fraudulent  fKMtera  a  few  dav8  lx*fore  an  election  announcing 
another  {Kenton  an  the  candidate  of  a  fiartv  for  Congrete  it)  dishonorable,  and  if  the 
evi<leniv  established  tlie  comphcity  of  tfie  conteutee,  and  its  effcvt  on  the  votere 
pnxliieiHl  a  <liffenMit  result  than  otherwii^e  would  have  occurred,  tlie  election 
Hhould  Ih.'  Het  at'iile. 

llrntUt'u  VM.  Sleinom,  46th  (hug 1  Ells.,  310 

Committed  by  county  officiali  doei  not  prove  ftrand  in  preeinct  eleetione. 

Where  the  names  (m  the  Imllotn  ha<l  lieen  **altematetr'  by  the  county  electoial 
lM>ards,  for  the  o1>vioiis  pur|>oHe  of  confusing  thevoters,  but  there  was  no  direct 
prohibition  of  this  pmctict*  in  the  law,  the  committt^  refused  to  thntw  out  the  vote 
of  thesf*  counties,  on  the  Kr<»un<l  that  this  (*onduct  was  not  innnmitted  by  the  pre- 
einrt  oHic<»rs,  and  the  prw'incts  ought  to  l»e  considered  separately. 

} W.vs.  Tiirker,  r,4th  ( ong Re|K>rt  1636 

Where  part  of  a  conipiracy  invalidatei  eleetione. 

Wh<»n^  the  names  on  the  Iwillotif  were  "alternate*!,**  or  printed  in  German  or  script 
letters,  for  the  (»hvious  pnriM.»st»  of  confusni^  voters,  and  the  general  conduct  of  the 
election  oflicers  indiciiteil  ii  <'ons))iracy  to  deireive  and  defraud  illiterate  voterw,  the 
minoritv  threw  out  the  votes. 

Yod  vs.  Turb  r  {nniiitritij  rrjHtrl),  .'7^/i  (  uug lieport  1636,  part  2 


DECLARATIONS  OF  VOTEBS. 

WiiFrniKK  Admlssikle  as  Kvidexck. 
>S<7'  Kvidenck;  res  ge^itiv,  htarmtj,  awl  tUdarntions  of  vtAers, 

D£  FACTO  OFFICEBS. 

Str  OvvwvMs  OK  Kle(TI()N,  lJiyunlifinitiuiiof,aridnol9ivorn, 

DELEGATE  (see  also  Election,  when  set  affide). 

Oflice  not  derived  from  Constitution,  but  from  ordinance  of  1787. 

The  oHicc  of  Territorial  Delegate  "is  one  which  is  not  provided  for  in  the  Constitu- 
tion, it  ^rew  out  i>i  the  ordinance  of  Corijrress  for  the  pc»vernment  of  the  North- 
wc'stern  Territory,  passed  anterior  to  the  adoption  of  the  Constitution  of  the  Uiiiteil 
States,  and  [wliicli]  has  formed  tlie  basis  of  all  the  Territorial  governments  wliich 
have  siiK'e  exist«.^l." 
Jih/Jlt'  vs.  Rkhard,  JSth  Cong C.  and  1 1. ,  4<)7 


* 


DELEGATE.  666 

A  SeUgtta  ii  b  mamber  of  CoagraM. 
A  Deltyalc  i:*  »  iiitinil>er  of  CoiiKrcse.     A  Representative  is  a  member  with  full  pow- 
ers.    A  Deleuat*  i"  a  member  with  liniiteil  powers. 
Cimnouva.  CamiMl  [Mr.  Atherton) ,  47lh  Cong 2  Ells.,  652 

Hoaia  bai  anthorlt?  to  Inquire  Into  tha  alaetlan  of. 
In  a  couleHt  for  a  ee&t  an  Territorial  Del^iate  it  was  objeeted  that  as  a.Deleimte  wa--. 
not  a  ineinter  the  lloune  had  no  authority  to  queHtiuii  the  election.    But  the 
HouM-  proceeded  to  the  iiivesti)^tion,  and  declared  the  seat  vacant. 

fiitfwi  vs.  fifcoM,  14th  Cmig C.  and  H.,  283 

8«at  may  ba  eantaitad  ondar  tha  law,  lika  that  of  a  mambat. 
A  Territorial  Delegate  is  so  far  a  member  that  the  spirit  of  the  law  in  r^nrd  to  con- 
teHtml  eluetioDS  imii  the  constitutional  provisions  under  which  it  is  enouted  apply 

Cannon  w.  Campbell  (Mr.  Ranney),  47th  Qmg 2  Ells.,  646 

Tha  Honia  hai  arbitTarr  powar  to  admit  whom  It  atutoaaa. 
The  ofHce  of  Territorial  delegate  is  not  created  by  the  Constitution,  but  dele^tes  are 
adiiiitteil  as  a  matter  of  favor.  The  House  may  admit  whom  it  chooses,  but  except 
in  most  extraordinary  cases  it  should  only  admit  those  regularly  chosen  under  trie 
law.  But  in  an  extraordinary  case,  where  the  sitting  ineoiber  had  not  been  elected 
under  any  valid  law.  and  the  conlentant  had  not  been  elected  under  any  law,  but 
more  le^al  voters  had  expressed  their  choice  at  the  election  Sit  which  contestant 
was  vote<l  for  than  at  the  election  at  which  contestee  was  voted  for,  an<l  it  appeared 
that  to  det:lare  the  seat  vacant  would  be  to  produi*  a  repetition  of  the  same  cir- 
cuiiiHlances,  and  that  no  legal  or  fair  election  could  be  held,  the  comnutiee  recom- 
mended that  the  contestant  be  seated.    But  the  House  declared  the  seat  vacani. 


BfedfT  \-%.}ykilJkld  {pM  Mgf),  S4th  Omg 1  Burt.,  204 

HU  admiwlon  a  qneitlon  of  axpedianey. 
The  minority  held  that  [lie  iguestion  of  the  admission  of  a  Delegate  was  a  question  of 
('X)>(iliency,to  be  determineil  by  the  House  upon  the  particubr  fai'ts  in  a  case,  and 
thill  if  the  House  deemed  it  expedient  a  Del^tate  shoulil  be  admitted  from  a  Terri- 
tory not  yet  organi7*d  under  the  laws  of  the  United  Stales. 

Smith  (minority  Tuporl),  3 111  Gin<j 1  Bart.,  112 

HU  right  KBarantead  by  law. 
The  House  i»n  not  annul  the  acts  of  Contfress  providing  for  the  admission  of  Terri- 
torial Dek^tes. 

Cunnou  vs.  CampbeU  {,Wr.  Alherioii).  47lh  fbnjj 2  Ells.,  650 

Oin/nni  vs.  Cawpbell  {minority  rrpurt) ,  47lh  Cimg 2  Ells.,  661 

DeleKale"  are  so  far  the 

Doty  V8.  Jane*,  ^Slh  Qmg 1  Bart,  18 

Onglit  not  to  b«  aipalled  axeapt  by  ■  two-thirds  vota. 
\\'liile  the  House  has,  no  doubt,  the  power  to  expel  a  Territorial  Del^at«  by  a 

niiijiiriiy  voti*,  his  case  ought  to  be  considered  after  the  analogy  of  that  of  a  mem- 

iM-r,  ami  he  ouirht  only  l)e  expelled  by  a  two-thirds  vote,  and  for  cause*)  which 

would  In:  sufllcieiit  to  I'nstify  tlie  expulsion  of  a  member. 

(hmion  {mim/rili/  rqiort),  43d  Cong Smith,  270 

May  ba  exolndad  by  majority  vota  If  for  any  raaion  daemad  nniLt  %a  hold  saat 
Territorial  Dcli^tes  are  not  members  of  Coi^n^st<,  liul  <  lit-  ori'MtiiraMlriUbf  etatute. 

Coutiress  mi^ht  at  any  time  alH>liBh  the  offii«.     No  luw  tif  C^MHI^KWad  the 

House  by  fixing  the  (iuahlimtions  of  Itel^tatee,  I'lit  thsy™"^^^^^^^^  '" 

a  majority  vote,  exi-lude  any  Delegate  whom  it  niu 

hold  a  seat. 
Viiiiuuu  \f.  tytmiMI  (Mr.  OilHnfi),  47th  Qmg.... 


rtiWi  1)1(1  KST    OK   iONTESTKD    KLKCmON    CASKS. 

Term  of  two  yesn,  bat  need  not  coincide  with  Congrenionnl  tarm. 

The  niiniiiitttv  ucn*  (hut  M>iiu*what  doubtfully)  of  tlie  o|iinkm  that  the  ai*t  of  1817, 
n'4|uiriii<;  Trrritorial  I h*lt*)r«it«'>'  to  Ikm-UvUiI  **fviTv  wtNtmi  year  for  the  same  temi 
of  two  yrarn  for  whirli  iiieiiil)i'i>  of  tUv  IIoUMt^  (>{  l<t'pref*entativeH  of  the  Unite<l 
States  anM'l«M't4*<l,'*  liid  not  ntiuin*  th<>  tiTniHtolxvinat  thesame  tiiueaii  the  termi* 
of  H<'|>ri'>H*ntativvs,  iMit  iiion'ly  t(»  U>  of  the  Kame  lenicth. 

Ihttif  vs.  JonrM,  J'tth  1  niuj 1  Bart.,  IS 

Seat  not  vacated  by  admiiiion  of  State. 

Tht»  fr«H'tion  nf  tin*  Ni»rtliwrst  Trrrit<»rv  into  the  State  of  Ohio  held  not  to  vairate 
tlu'wat  of  th«*  TtTritorial  iH'hvat*'. 

J'VariiH/,  7th  ( 'mm C  and  H.,  127 

Th4*  ronnnitttv  held  that  whfii  the  Stat«*  of  WiM^onnin  wan  admitted  I,  the  Territorial 
)rov(*rinn<*nt  still  ri>ntinu<'<l  in  the  iNtrtion  <»f  tlie  Territory  outride  of  the  limits  •»[ 
the  new  State,  and  reconunenil(Hl  the  adinit^^ion  (»f  the  Deiefi^te.  A  minority  held 
that  the  corporation  of  the  Territory  liad  eeaned  to  exint  The  Hou^ie  adniitttni 
tin'  heU-jnite. 

Sihf,',/,  ;Hfth  (hnff 1  Ilart.,  la^  and  Ke|»ort  No.  10,  2d  BeciH.  30th  Cong.,  pt  2 

Seat  vacated  by  admiaiion  of  State. 

Where  a  I)eU»^ate  fnmi  the  Territory  <»f  M i eh i^n  wafl elected  for  atenn  of  two  yt»an», 
but  at  the  expiration  of  one  year  the  Territory  iKname  a  State:  //Wr/,  tliat  tlie 
eoriMiratiitn  of  the  Territory  having  Ihhmi  diswdvwl,  all  the  offi<»e8connwte<l  there- 
wit  li  expin^l,  inrlndin^  that  of  Dehvate  to  C'oiiffreBH. 

///;///  vs.  Join X,  J.'fth  ( "nufj 1  Bart.,  1 7 

The  niajoritv  of  the  coininittee  held  that  when  a  State  is  admitted  int^i  the  Union, 
the  s<iit  of  the  Deie^^de  is  not  vacated,  but  he  holdH  it  to  represent  that  portion  of 
tin*  Territory  nr>t  ineluded  within  the  limits  (»f  the  State.  The  minority  n-t'om- 
inendcd  the  seating  of  thccontc'stant.  who  wa><eleet(><  lata  Heparateele(*t  ion  held  by 
the  iMMjple  of  the  T«'rrit<»ry  outside  the  limitH  of  the  new  State.  The  Honne  ])a>«H'«l 
the  following  resolution:  "/iVmo/zvy/,  That  the  adminHion  of  the  State  of  Slinnesota 
into  the  I'ninn  with  the  iMtundaries  preserilteti  in  the  aet  of  admiwion  o]H*rat(w  ana 
diss<ilution  of  the  Territorial  organization  of  Minnesota;  so  that  so  inueh  of  the  latf 
Territory  of  Minnesota  as  lies  without  the  limit8  of  the  present  State  of  Minnetntta 
is  without  any  distinci,  h*pilly  or>;ani/xHl  jrovernment,  and  the  neojde  then»fore 
not  entitUfl  to  a  I)«'h'^ate  in  ('onjj:ri»ss  mitil  that  right  is  (X)nferre<i  \\\Mn\  them  l»y 
statnt«\" 

Fnlhr  vs.  Kimjshnri/,  :l'>ih  f  Vrntj 1  Bart.,  2r>l-2.'»7 

From  Territory  not  yet  organized,  not  admitted. 

Delejrates  have  never  In^en  adniittiMl  except  from  Territories  duly  orjranizwl  under  the 
la^^sof  the  I'liittMl  Slates,  aiwl  it  wouM  be  inex|HMlient  to  admit  a  IVlepite  from 
t«*rritnry  nri:ani/e<l  without  n'fen-me  to  the  lawsand  not  yet  reet^jniizeil  by  Coiijjn^ss. 

Smith,  .!Is/  Cunt/ 1  ll;irt.,  U>W 

HniJHtf.  .;isf  i  \,nn 1  Bart.,  1  lii 

Mr.^s.rr,  //,  .;/.v/  i  'ofHj 1  Bart.,  148 

A  I>elej;at<' electj'd  from  Wyoniin^r  U'lore  the  Territory  waB  or^nized  as  a  fH^iiarate 
Territory,  and  at  an  election  calUnl  by  a  mass  nuH-'tiuf;,  not  in  ac(!onlamv  with  anv 
law.  was  refuse*!  admission. 

< hsrniftit,  fOth  ( 'nng 2  Bart.,  r)Hi 

Delegate  from  Southwest  Territory  admitted  to  the  Home. 

Hy  virtue  of  the  ordinance  of  17s7  ff»r  the  p)vernment  of  the  Northwest  Territory, 
and  the  act  of  IT'.M)  exten<liii*r  its  pn>visions  to  the  territory  south wt»6it  <>f  the  Ohio, 
said  Territory,  throu^rli  it<  iri'neral  assembly,  is  entitlo<l  to  ele<'t  a  "  Oeleirate  to 
ConLM-ess."  with  the  privilc^'c  of  <lebatiny:,  but  not  of  voting?.  The  I)elt*pite  was 
admitted  to  a  seat  in  the  House.  Not  nnjuinMl  to  ])e  sworn,  and  yaay  ami  franking 
privileife  irranted  by  sjK'cial  bill. 

WhtU;  ,iil  Cuiuj C.  and  II.,  ST* 


DELKGATK.  667 

Delegate  from  Mississippi  Territory  admitted  to  the  Home. 

Hv  virtue  of  the  onlinance  of  1787  for  the  jrovernment  of  the  Northwest  Territory, 
ami  the  actn  of  1798  and  1800  extemiinj?  iti)  proviaioiiH  to  Mississippi  Territory, 
said  Territory  in  (»ntitle<i,  through  its  general  assembly,  to  electa  "Delegate  to 
Congress."     He  wa.s  adniitte<i  to  a  seat  in  the  House. 

Iluntery  7th  Cohtj C.  and  H.,  120 

Wisconsin  entitled  to  immediate  repreientation. 

The  first  Delegate  from  the  Territory  of  Wisc-onsin  qualified  at  the  beginning  of  the 
siH'ond  year  of  the  Twenty-fourth  Congress  and  served  until  the  middle  of  the 
Twenty-fifth  Congress.  Another  e^n<li<late,  dul^^  elettted,  then  presented  himself, 
and  it  was  held  that  under  all  the  laws  under  which  Michigan  became  a  State,  and 
the  Territory  of  Wisconsin  was  formed,  the  term  of  the  first  Delegate  had  expired, 
and  that  of  the  sei'ond  began  innneiliately. 

D(ttif  vs.  Jones,  uf6th  Cong 1  Bart.,  16 

Citixenship  at  time  of  election  in  Kichigan. 

Under  the  law  for  the  government  of  the  Territory  of  Michigan  which  provided 
"that  every  free  white  male  <'itizen  of  said  Territory  al)ove  the  age  of  21  years,  who 
shall  have  resided  therein  erne  year  next  preceding  the  elwtion,"  eU\.  should  be 
entitknl  to  vote  for  Delegate  to  Con^rt»ss,  and  be  eligible  to  office  in  the  Territory, 
the  Coniinitt4?e,  with  outdeciding  the  question  whether  the  office  of  Delegate  to 
Congress  was  an  office  in  the  Territory,  held  that  the  law  di<l  not  rec|uire  a  year's 
citizenship,  but  only  residence  for  a  year,  with  citizenship  at  the  time  of  the 
election. 

Hiddle  vs.  Richard,  ISlh  Coi\g C.  and  H.,  409,410, 

Confess  may  prescribe  qaaliflcationi  of. 

Congress  has  the  power  to  ad<l  the  qualification  of  loyalty  to  the  qualifications  for 
nuMnl)ership  pres<^Til>ed  bv  the  Constitution.  Much  nu)re  luis  it  the  power  to  pre- 
scribe ({ualific4itions  for  a  territorial  Delegate. 

( \inu(m  vs.  (ynnpMl  {Mr.  BfUzhoover)  47th  (Jong 2  Ells.,  (>:» 

Must  be  a  citizen  and  should  have  similar  qualificationi  to  those  of  a  Representative. 

If  a  '*  Delegate  can  not  lie  regarde<l  as  strictly  an<i  technically  a  Re^)resentative,  yet, 
consiilering  the  diguity  of  his  office,  the  important  functions  which  he  may  exer- 
cise, and  the  high  privilege's  he  enjoys,  thestrongt»st  nmsonsof  public  j)olicy  would 
seem  to  retjuire  not  (mly  that  he  should  not  l)e  an  alien,  but  that  he  should' p<iss**ss 
(juaiilications  similar  to  those  requireti  in  a  Representative.  *  *  *  An  alien 
can  not  exerciser  the  office  of  a  Delegate  to  Congress." 

[ahi,  ;>7th  Cong.  (jirM  report) Report  No.  10,  1st  sess.,  27th  Cong.,  p.  5. 

Qualifications  same  as  those  of  Representatives. 

Whether  Congn»ss  has  the  |)ower  to  extend  the  Constitution  over  a  Territory  or  not, 
it  certainly  has  the  power  to  make  the  Constitution  a  i)art  of  the  statute  law  of  the 
Territory/ and  where  the  Constitution  has  l)een  declareil  the  law  of  a  Territory,  so 
far  iis  applicable,  and  no  laws  have  \)een  ()assed  prescribing  qualifications  for  the 
otlice  of  Territorial  Delegate,  the  qualifications  are  the  same  as  those  prescribed 
by  the  Constitution  for  nieml>ers  oi  the  House  of  Representatives. 

Mcu'U'dl  vs.  Cannon,  4*hl  Cong Smitli,  188 

« 

DEMX7KREB. 

See  Notice  of  Contest. 


DEPOSITIONS. 

See  KviDENCE. 

DESEKTEBS. 

See  QlTALIKICATIONM,  OP  Rlectobs. 


OfiH  DIUKST    OF    CONTKSTKD    ELECTION    CASKS. 


BILIGEKCE. 

Diit'  <lili^Mu>(;  nM{uire(l.     («S«r  Kvidence.  additional,  anil  alA>  under  C/ontei4,  dis- 
uii»wal  uf. ) 

BIBECTOBY  LAWS. 

S^f  l.AW.M,  Mandatory  and  Dirbttory. 

DISIOSSAL  OF  00HTE8T. 

.Sir    liiiihr  (N>NTI«T,   DINMIHHAL  <»F. 

■ 

BISaUAUFYING  OFFICE. 

.Sir   (^rALIKKATlONS   OV   RePKERBNTATIVBA. 

DISTBICT  (see  also  Apportionment  Act,  and  Election  by  Oeaand  Ticket. ) 

After  rediitrietiiig,  election  to  fill  vaoaney  to  be  held  ia  new  distrist 

Wlu^re  a  intMnl>er  hail  nvi^nt^i.  and  the  election  to  fill  the  vacancy  had  been  held  in 
a  ilintrict  ef'tubiiHhtMl  nintv  the  former  election,  and  containing  additional  townn 
whose  vote  <letennine<l  the  result  of  the  elet'tion,  the  committee  held  that  the 

*  new  district  wus  the  only  one  in  li*pil  existence,  an<l  tliat  the  election  was  properly 
heM  then'in. 

PrrhhiM  vs.  MnrriMun,  Hint  f  omj .1  Bart.,  142 

The  minority  ht>ld  that  an  ele<*tion  to  fill  a  vacancy  held  in  a  new  district,  differently 
constitntc<l  from  the  district  in  which  the  oriu:i*nal  elec^tion  was  held,  was  valid,  on 
tlu>  ground  that  the  new  district  was  the  only  one  then  havine  l^sial  existeui-e. 
Hut  in  this  cas<»  if  all  the  vot*»s  cast  in  the  newly  added  parts  of  the  district  were 
reje(*tc<l,  and  the  maximum  iMttiisihic  vote  in  theexcludea  parts  of  the  old  district 
a<lde<l,  the  result  would  Ih»  the  same. 

J  flint  vs.  Meitartf  { mlnnrltif  nport )  4f^h  Cojhj 2  Bart. ,  497 

Where  a  Stati*  had  Ikm-u  riMlistricttNl.  ami  a  vacancy  (Hicurrinj?  by  virtue  of  the  death 
of  a  member  elected  from  r)ne  district  was  tilled  by  asixKual  elet^tion  held  iu  a  du»- 
trict  <liffen*ntlv  constitute<l.  htffi,  that  llepresentatives  represent  States  and  not 
districts,  and  tfie  action  of  tiie  p)vernor  of  the  State  should  be  acxijuienc^  in. 

pint/  vs.  Skiittif  r,  4sth  ( 'oiuj Mobley ,  (i6 

After  redistricting,  election  to  fill  vacancy  to  be  held  in  old  diitriet. 

A  vacancy  "is  the  occurrence  of  an  event  by  which  a  {Mjrtion  of  the  people  are  left 
unre|uescntiMl,"  and  it  ou^ht  tr)  lie  tilled  by  the  |K*ople  in  whose  representation 
tlu;  vacancy  occurs,  even  when  the  State  luis  l)eeu  reiUstricted  since  the  former 
election. 

I't'i'k'nn*  vs.  Mdrnsnn  ( mliKtriti/  npoi't) ,  Slnt  Cuug 1  Bart.,  146 

Where  the  State  was  nMlistricted  after  the  eletrtion,  and  an  election  to  fill  a  vacancy 
was  held  in  a  n<»w  district,  comprising  j>art  of  the  old  district  and  ijart  of  another, 
the  committee  held  that  the  elect  ion  should  have  been  held  in  the  Jistriirt  in  whow 
representation  the  vacancy  (K'curred,  and  that  the  ele<'tion  in  the  new  district  wa«* 
void. 

///////  vs.  Mfintni,  4"th  Coug 2  Bart.,  481 

*'  We  are  of  the  opinion  tliat  the  rijrbt  of  representation  for  the  full  term  of  the  Forty- 
eijj:bth('on<:ressiuhen'd  in  the  peopleoftbeold  district  asanacc'ruedoran established 
ri^dit.autl  that  tbeynlone  had  the  right  to  till  the  existing  vacancy.  This  right  was 
secured  to  them  on  a  fnn<lamental  principle  of  our  representative  government  and 
by  j)ositiv«'  law,  both  Federal  and  Stute.  We  hold  these  principles  and  these 
proiM)sitions  to  be  radi<al  and  fundamental  in  our  government :  (1)  No  portion  of 
the  i>eoj»le  or  territory  of  a  State  can  W  rightfully  deprived  of  a  representation  in 
Congress:  (2)  no  portion  of  the  |)e^>ple  or  territory  are  rightfully  entitled  to  a 
doubli^  district  repn^st;ntation  in  Congress." 

I*n(il  vs.  SL'iiint  r  [  niinurltif  rfftni't ) ,  //Stfi  (  'o//// Mol>lev»  tW 


DISTRICT.  669 

When  Itate  rediitrieted,  old  diitricts  last  through  Congreii  already  in  ezistenee. 

"  When  a  State  ha«  been  divided  and  Representatives  elected  for  a  certain  Congress, 
each  district  must  be  regarded  as  an  existing  fact  for  and  through  that  entire  Con- 
gress; and  as  the  person  elected  from  a  particular  district  has  the  right  to  hold  the 
office  during  the  legal  term  of  that  Congress,  so  his  office  must  l)e  held  to  exist  in 
law  and  in  fact  for  the  entire  term  of  the  Congress  of  which  he  is  a  member." 
The  only  people  who  have  a  right  to  participate  in  an  election  to  fill  a  vacancy  are 
the  people  of  the  old  district,  and  all  votes  cast  outside  of  this  district  are  void. 

Pool  vs.  Skinner  {Mr.  Cook)^  4^h  Cong Mobley,  77 

Dispnted  boundary. 

Where  the  districting  act  provided  that  certain  counties  and  the  unorganized  terri- 
tory south  of  a  certain  fine  should  constitute  the  first  district,  and  the  remaining 
counties  and  the  unorganized  territory  north  of  the  same  line  should  constitute  the 
second  district,  but  by  a  prior  law  certain  of  the  unon^nized  territory  north  of 
the  dividing  line  was  attached  to  a  counter  in  the  first  district  for  election  purposes, 
the  committee  held  that  the  voters  in  this  territory  could  vote  for  Representative 
in  Congress  from  the  first  district.  The  minority  held  that  they  w^ere  residents  of 
the  .second  district,  and  could  only  vote  in  that  district.  On  the  whole  case  the 
House  refused  to  adopt  the  conclusions  of  either  majority  or  minority. 

Miller  vs.  Thompson,  31st  Cong 1  Bart.,  124,  132 

Disputed  divif  ion  of  diitricts  in  Minnesota. 

Wfiere  the  legislature  ha<l  prescribed  that  certain  counties  should  constitute  the  first 
district,  certain  others  the  second,  and  the  remainder  of  the  State  the  thini,  it 
must  be  assumed  that  the  counties  specified  for  the  first  and  second  districts  were 
intended  to  include  the  territory  which  the  legislature  itself  hacTdetennined  should 
l)elong  to  those  counties.  And  even  if  it  were  conceded  that  territory  made  a  part 
of  one  of  the  counties  of  the  second  district  by  an  act  of  the  legislature  could  not 
pmperly  l)e  made  a  part  of  it,  it  did  not  follow  that  the  territory  thus  improperly 
mduded  was  made  by  the  legislature  a  part  of  the  third  district,  or  was  not  prop- 
erly a  part  of  the  second  district. 

rox  VH.  Strait,  44th  Cong Smith,  430 

State  not  apportioned  under  apportionment  act;  no  legal  district. 

Where  the  State  had  not  yet  been  redistricte<l  under  the  new  apportionment  act  giv- 
ing it  five  representatives  instead  of  four,  and  the  alleged  election  was  held  in  the 
old  first  district,  the  committee  held  that  **if,  therefore,  there  was  no  <Uher  <liffi- 
cnlty  in  the  way  of  giving  effect  to  this  alleged  ehction,  it  coul<l  not  l>e  said  to 
have  l)een  held  in  conformity  with,  but  in  contravention  of,  law.*' 

Field,  S8th  Cong I  Bart. ,  580 

Established  by  seceding  legislature  not  reoogniied. 

Where  the  State  had  l:)een  redistricted  for  the  Confederate  Congress,  and  claimant 
claimefl  to  have  been  elected  to  the  United  States  House  of  Representatives  from 
a  district  comfKJsed  of  parts  of  two  districts  already  represented  in  the  House,  he 
was  not  admitted. 

Rodgcr»,37th  Cong 1  Bart,  462 

DOMICILE. 

See  Kesidente. 

ELEOTION. 

A<lj<)urnment  of.     {S^'e  Adjounii.ient. ) 

Officers  of.     (#Str  Otiicers  of  Election.) 

Notice  of.     {St'c  Notice  of  election  and  Irregularity  in  notice.) 

Place  of.     {See  Irregularity  in  place  of  election  and  Polling  place.) 

Right  of  House  to  inquire  into  election.     {See  House  of  Representatives.) 


r>70  OIGKST    OK    CONTESTED    ELECTION    CASES. 

Wlini  election  at  any  {Mill  v(»it|.  i.Vf  lieturns,  ini|H*a4^nient  of,  and  when 
iiii|N*iit'h<'<l,  what  \oUt*  <*ount4Hl;  uml  s<*<'  uIht)  Kratui,  Iiitiinulatii»ii,  Hritwry.  l)e<vp- 
tioii,  TiKliie  inthiemv.  Irnnnilarity.  OHuvn*  of  i'lei*ti<m,  diiMiiialiDiratiun  i>f,  etc.) 

What  Conhtitites. 

■ 

Mast  be  by  the  people. 

**Th<»  trnii  (^ItH'tion  imist  iiu-aii  thi»art  of  rliootiiii^  j)erfoniie<l  hythequalitie!delei*t4irB, 
ill  conforniitv  with  th(>  ri*i|iiisitionH  of  the  ('<»nHtitiition  and  lawH  re^ilatiiig  the 
iiiatiiier  ill  wliich  the  <'hoii>e  nhall  \h*  made.  If,  therefore,  the  legal  eleeton>,  «>u 
the  day  a)»|H>iiit<Nl,  nhould  fail  to  make  a  ehoiee,  it  in  eoiitidentlv  l)elieve<l  that  nn 
other  authority  of  the  Statt*  <-an,  at  any  other  time,  make  ^nod  this  defect.*'  iirUi 
that  a  law  providing  that  in  <*as4*  of  a  tie  the  governor  and  council  should  detennine 
l»y  lot  who  Hhoiild  Ih'  n'pn*sentativ<'  wan  unconstitutional. 

Rntl  VH.  (  W/*i/,  /7th  (hmj <;.  it  H.,  ."JM 

Wbomioever  the  people  chooie  to  lelect. 

**Tlie|H»o|>leare.**upn'nie,  am!  w honiHN'vert  hey  eh< Nine  to  Hele<'t  an  their  repnveiitative 
tliey  are  eiititliNl  to  In*  n'pn\'4(>iitt^i  hy  that  |>erson.  And  noelasB  of  public  otileer^ 
can  lawfully  disnn^ard  their  will." 

(t'tHHlf  VH.  fJ/Xiv  {inirutritif  rt'prirt ),  .;.^/  ( hn*j KeiK>rt  1U52,  pt.  2,  p.  19 

Free  choice  of  the  majority  fairly  determined. 

*'The  true  (|U(*Htion  in  not  whether  every  ottirer  apiK)inted  to  give  peeiirity  and  c*«'»n- 
venien*"!*  to  the  exen-ine  of  the  ri^ht  of  suffrage  lias  done  everything  tllat  by  law 
he  ought  to  <lo,  hut  whether  ev(*rything  has  l)een  done  that  was  in  ract  necesRary 
to  H4»<'ur<»  the  full  and  fn*e  exen-ise  of  the  right;  whether  the  right  has  l>een,  in  fact, 
so  ex<*rris«Ml.  If  it  has  l»e<'n  ho  exemseil,  aii<l  the  Piiffragee  ofa  inaiority  of  quali- 
liiMl  eliTtors  luive  l)een  given  in  favor  c»f  any  iii<lividual,  an  election  haH  been  made 
an<I  that  individual  is  tht>  |H>rson  ele<'t(Hi.  His  right  in  identified  with  the  eli^^on 
its«*lf  and  tlie  rights  of  theel<H'tors;  all  must  l)e  sustained  or  sacTifioeil  together." 

Lftrfii  r  vs.  Moore  ( inuiorttij  rrjmrt ) ,  :!.i'{  (  ontj C  AH.,  823 

Kast  be  fall  expresiion  of  the  will  of  the  people. 

When*  iiiemlK'rs  not  eh^'tnl  at  the  regular  time  were  unsi^iteti,  the  nienil>er8  elec*t*'rl 
at  the  H'j^ular  time  were  also  n*fus«Ml  seats  ap|>arently  on  the  ground  that,  owing  tf» 
misuiiderstamling,  only  alwuit  onr-half  of  tlu*  voters  who  vote*!  attheelcH'tiun  vot»*<! 
for  anyone  for  Congress,  and  there  was  eoiis*Hiuently  no  full  expression  of  the  will 
of  tlu'  people. 

ftjinhini  niul  <  lalfmrnt ,  ^/ith  ( 'ntn/ 1  IJart.,  1(» 

There  must  be  a  free  exproBBion  of  the  popular  will. 

"It  is  a  fniud.a  clM'at.to  ln»l«i  anything  an  Hection  whi<'h  is  not  thefreidy  expresf^nl 
will  of  the  wlioh^  hody  of  electors  a<-ting  inti'lligentlv,  unlKUight,  ami  nnintinii- 
dat«'d"  *  *  *  "An  olcction  is  the  free  choin*  by  those*  who  have  the  riglit  tt» 
make  it,  aiul  whi>drsir(>  and  seek  to  make  it,  un(!omiK.^lle<l,  uiiawed,  and  unintinii- 
ilatcd."     An  ('l(M'tion  ctintrolleil  hy  vioU?iice  should  l)e  stit  aside. 

1 1  hi/ti  vs.  J/iirris  ( inaj<tntti  njmrt ) ,  .i'fth  <  >>;*</ 1  liart.,  258,  2H2 

Free  choice  of  the  people,  fairly  determined. 

l\UM*ti«»ns  an*  ^*inlply  the  nu'tlmd  wlierchv  citizens  may  manif(»st  their  ehoi<v;  and 
when  they  have  pn>ce<M]cd  in  accordance  with  law,  and  manifested  their  elioi<v 
throu^rh  lepil  I'dnns.  their  right  so  to  do  shall  not  Ih»  taken  away  fn)iii  them  an  long 
as  their  ciioice  <'an  be  ascertained.  There  are  threi'  ipiestions  to  Ih?  answen'Mi: 
Hid  the  electors  express  their  <'hoice  in  accordance^  with  law?  Was  the  election 
frei'  and  lair?     (an  the  choice  he  ascertained  from  the  evidence? 

Sptni-t  r  vs.  Mni-rf/  ( /nifiorifi/  n  itnrt ) ,  4'/tf'  ^  'H'H Smith,  4S6 

VotoB  legally  cast,  counted,  and  rotarned. 

"To  validate  an  election  there  must  he  voti^*^  legally  dt»posite<l  by  legal  voters,  and 
U'gally  counted.  an<l  the  result  legally  de«'lared." 

Shcridnn  vs.  J'iitcliharlc  { ininority  rrp/prt ),  ^Jd  ( 'inn/ Smith,  227 
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Mast  be  a  fall  expression  of  the  will  of  the  people. 

Where  an  election  was  held  in  October,  under  j)roclaination  of  the  governor,  at 
which  over  30,000  votes  were  cast,  and  another  elet^tion  was  held  in  Noveni*)er, 
without  pnx'Iaumtion,  and,  so  far  as  appeared,  without  general  notice  to  the  voters, 
at  which  only  171  votes  were  cast,  and  these  votes  were  never  canvassed  by  any 
county  or  State  officer,  and  the  candidate  who  received  the  majority  of  the  votes 
at  the  November  election  petitioned  to  be  admitted  as  a  meml)er,  all^^ring  that  the 
election  ill  November  was  neld  at  the  legal  time,  the  committee  lield  that,  without 
regard  to  tlie  legal  tune  ^f  election,  the  election  in  November  was  not  such  an 
expression  of  the  will  of  the  people  as  to  entitle  any  candidate  to  a  seat  under  it. 

Holmesand  Wilson,  46th  Cong 1  Ells.,  322-344 

Will  of  the  people  fairly  and  honestly  expressed. 

"The  wliole  theory  of  a  government  which  is  to  be  managed  and  controlled  by  the 
I)eople  exercising  the  elective  franchise  is  that  their  will  when  fairly  and  honestly 
expre8st»d  shall  l)e  the  law,  and  shall  be  respected  by  all  the  authorities." 

English  va.  Peell^  ( minority  report ) ,  4^h  Cong Mobley,  179 

Contestant  receiving  majority  of  votes  seated. 

Where  the  contestant  had  a  majority  of  2  votes  outside  of  a  county  attacke<l  by  the 
contestee,  and  the  evidence  on  which  this  county  was  attacked  was  inadmissible, 
an<i  even  if  it  were  admitted  and  the  vote  of  the  county  reject€<l  or  recounted  in 
(Mther  of  the  ways  suggested  the  contestant  would  still  have  a  majority,  he  was 
unanimously  given  the  seat. 

Boles  vs.  EdwardSy  4^d  Cong Smith,  59 

When  Whole  Election  Set  Aside. 

When  no  election,  legality  of  votes  immaterial. 

"  Onl  V  two  questions  can  ever  arise  touching  an  eleotion:  ( 1 )  Was  there  an  ele<^tion? 
If  tfiere  wa.M,  then  (2)  Who  had  the  majority  of  votes?  If  there  was  no  h^gal  elec- 
tion, it  is  wholly  immaterial  how  many  votes  were  cast,  whether  they  were  legal 
(»r  illegal,  or  who  had  a  majority  of  them." 

Harrison  vs.  Davis,  36th  Cong 1  Bart.,  1^45 

If  void  when  held,  can  not  he  made  legal. 

T\\v  legislature  can  not  by  subseciuent  enactment  make  legal  an  election  not  legal  at 
the  time  it  was  held. 

McKnizie,  S7th  Cong 1  Bart.,  462 

When  result  changed  hy  rejection  of  a  precinct. 

Where  by  the  rejection  of  the  vote  of  a  precinct  for  fatal  irregularities  the  result  of 
the  election  was  changed,  the  sitting  meml)er  contended  that  the  eletrtion  should 
be  set  asi<le,  as  to  give  the  seat  to  the  petitioner  would  l)e  to  give  it  to  the  minority 
candidate.  The  committee  recommended  the  seating  of  the  petitioner,  but  the 
llo!ise  set  the  election  aside,  and  so  seems  to  have  sustained  the  objection. 

Eastijn  vs.  Scott,  14th  Cong C.  and  H.,  282 

When  whole  result  in  donht. 

Where  testimony  ha<l  Ihhmi  taken  upon  the  false  assumption  that  the  burden  of  estal>- 
lishing  the  legality  of  a  vote  lay  upon  the  i>arty  for  whom  it  was  cast,  and,  so  far 
JUS  could  1h»  ascertainwl  from  such  testimony,  a  majority  of  the  legal  votes  were 
cast  for  jwtitioner,  but  a  considerable  nunil)er  of  votes  rejecte<i  under  the  testi- 
mony were  sulwequently  shown  to  be  legal,  and  many  more  may  have  been,  and 
where  this  niajority  for  petitioner  was  overcome  by  rejecting  a  number  of  polls  on 
technical  grounds,  leaving  the  sitting  member  a  majoritv  of  the  remamder,  a 
majority  of  the  committee  held  that  it  was  impossible  to  determine  which  jpartv 
wjis  justly  entitknl  to  the  seat  and  recommended  that  a  new  election  be  ordered. 
A  minority  held  that  however  just,  such  a  decision  might  seem  in  this  particular 
case,  yet  as  the  sitting  member,  upon  the  principles  adopted  by  the  whole 
mittei',  had  a  majority  of  the  legal  votes,  he  was  entitled  to  the  seat.  The  " 
sustained  the  conclusions  of  the  minoritv. 


Draper  vs.  Johnston,  22d  Cong C.  and  H,, 
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When  impotiible  to  aseeruin  trae  malt. 

A  <'a«^  wa**  n»f«*rnMl  to  tlio  <  'uiiniiittt'e  cm  Klectionn,  fn>in  which  two  reportu  were  pre- 
MMitfd.  otu>  in  favor  of  eath  candiclati'.  Tho  Houne,  dinreganlin^  lioth  reports, 
ppM'tMMliMl  to  a  ilctaiUMl  exaiiiiiiation  of  the  «*vi<len(f*;  Imt  after  a  month  of  4haci»- 
Hit»n,  having  i'onsideriHl  only  )»art  of  tho  evident'e,  declared  the  tfea.t  \'acant,  it 
U>in^  inipoKRihlc  to  arrive  at  a  dcH'iyion. 

Utrht^r  \i*.  MiKtn\JMCnng C.  and  H.,  H44-^S 

When  impotiible  to  determine  who  wat  elected. 

\Vht»rt»  th<*  fraiidn  and  irn^jrularitiw?  j»n>vtil  wen*  fliicli  as  to  n»nder  it  impo8pible  to 
dt*t<*rnnnt'  who  wii*<  <*l<»«*t«»<l,  tho  8t»at  wa«  (U»<'lare<l  vacrant. 

liotirn  VH.  />«'  htrrn'y  4-^*1  <  umj Smith,  100 

When  whole  remit  rendered  donbtfnl  by  illegal  TOting. 

Wlu'n*  a  nnnilMT  of  illopi]  vot«»H  was  nhown,  ten  times  frreater  than  the  retnnied 
niajoritv  of  fontenttH*,  and  tlin^'  tinu'H  ^n'ater  than  tho  majority  claimed  bv  him 
aftor  al[  oliniinatioris  po^^^iblo  undtT  tho  ovidenoo  had  lieen  made,  but  it  cfjiild  not 
U»  a«<-ortaino<i  fnun  th«'  i»vidonco  for  whom  tht4»o  votes  won»  cast,  the  majority  of 
tho  n»niniittot>  hold  (Imt  thoy  woro  not  snntained  by  the  House)  that  it  wasimpos- 
si)»lo  by  anv  moth<Ml  of  olimination  to  asivrtain  the' true  resnlt  of  the  election,  and 
that  tho  Haf<'Ht  and  mont  e<|iiitabl<>  ndo  would  l>e  to  declare  the  election  void  and 
rofor  tlio  (|uej*tion  to  tho  people  by  a  now  oUn^tion. 

( 'urtin  vs.   VfH'iDn  ( nuijorHij  rejittri)^  46lh  Omg 1  Ella.,  4W 

Hot  to  be  set  aside  for  nncertainty  resulting  f^om  the  negligence  of  the  partisa. 

**T1m'  bnnicii  of  proof,  ovon  if  thod<H*trinoof  dcH*larin^  an  uncertain  election  void  he 
adopted,  in,  we  think,  *  *  *  on  tlie  eontostant  to  show  that  more  ilU*$cal  votes 
than  tlie  returniMl  majority  of  tho  sitting  momln'r  were  (^ast^  and  either  that  they 
woro  <ast  for  the  sitting  iiiendn'rorthat  it  is ini)>oHHible  to  ascertain  for  whom  thoy 
wore  east;  and  that  this  im|H>sHibility  is  an  actual  impoasihility  ariain^  from  the 
ein-nmstaiM'os  <»f  tin*  eas«>,  and  which  could  not  have  been  remedied  by  the  use 
of  dm>  diligence,  and  not  an  im{M)ssibiIity  arising?  wholly  from  the  al)een(*e  of  evi- 
donit^  that  (>(»uld  havi>  U'on  taken.  The  {)arty  having  the  burden  can  not  by  his 
own  nt^jiltvt  cn»ate  tho  imiK)ssibiIity." 

( ^irtin  vs.  Vticinn  (na-onfl  minoriti/  report ) ,  4^Uh  Omg 1  Ells. ,  437 

If  held  without  authority  of  law,  void. 

If  an  eleetion  is  hel<l  without  authority  of  law  it  ih  void  without  rejrard  to  irrejnilari- 
ties.  The  act  divi<lii»jr  the  Territory  of  Indiana  provided  that  a  now  Ic^rislaturo  <»f 
at  least  nine  members  and  a  I)ele;:ate  to  Conjrn»ss  siiouM  1)0  eU*cte<l  at  an  elec'tion 
to  l)e  onlered  by  the  old  U'jrislature  of  the  Territory,  which  had  consi.»»tod  of  ei^ht 
menilHTs,  thonjrh  at  the  time  of  the  pa.ssa;;e  of  the  act  there  was  no  lo^^islature  in 
existcnei'.  The  act  was  held  l>y  the  committtH'  to  Ik*  fatally  defective  and  tho 
eleetion  was  reeonmiende*!  to  Iw  si^t  aside,  but  tho  House  took  no  action. 

Rinniitlifh  vs.  Jnniiinja,  lllh  <  ontj C.  and  H.,  243 

First  election  in  Hawaii  valid,  though  no  law  passed  to  provide  for  it. 

UnchTthe  laws  of  thr  Kepiiblie  of  Hawaii  provision  wat*  made  for  the  election  by 
the  |H'oplr  of  only  two  M'ts  <»f  otheials.  Tuder  the  organic  act  these  laws  <*(  the 
Ke|)ubli«*  wen*  eontiiuied  in  fonv  an<l  a  Helejrato  was  required  to  Ihj  oliH»t4»<l,  the 
times,  places,  and  manner  of  holding  elections  to  1h*  **a8  hxwl  by  law.*'  No  now 
laws  were  passed,  hiit  an  election  wiis  liel<l  nn<lor  tho  forms  of  the  law  for  olwtiuir 
mt-mlMTs  of  the  Hawaiian  le^'islature.  As  there  was  no  provision  in  this  law  for 
an  eleetion  lor  DeleLMte  it  was  elaime<l  that  no  valid  election  could  be  hold  under 
it.  but  th«?  eoiiiinitt«M'  di«l  not  concur,  and  reported  in  favor  of  the  right  of  the  sit- 
tinj^  Delegate  to  his  s»'at. 

MVA.'o.r,  .-.^7//  (Jnif/ Report  3001 

Before  admission  of  State,  valid. 

Where  nicni)»ers  were  elected  iM-fore  the  admission  of  the  State,  under  a  propose<l 
constitution  providini:  for  the  election  of  three  moml>ers,  and  the  (Constitution  as 
snl»s*Mpu'ntly  ratili<'d  by  Congress  providi'd  for  the  election  of  only  two  members, 
and  only  two  persons  pres(?nte<l  cerliiicates,  it  was  held  that  they  were  entitletl  to 
\k^  sworn  in. 

PhfJpy  iwd  Cttramtxiffh,  :ir>th  ( 'nnij 1  liart.,  250 
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Before  admiision  of  Itate,  void. 

The  minority  held  that  a  State  not  yet  in  existence  eould  not  elect  Representativee 
"to  represent  her  nonentity." 

Phelps  and  Cavanaugh  (minority  report) ,  S5ih  Cong Report  No.  408,  pp.  5-7. 

Of  three  members  ander  an  organic  law  proyiding  for  only  two,  void  at  to  all  three. 

Where  members  were  elected  before  the  admission  of  the  State,  under  a  proposed 
constitution  providing  for  the  election  of  three  members  bv  general  ticket,  and  the 
constitution  as  subsequently  ratifie<l  by  Congress  provided  for  only  two  members, 
the  minority  held  that  even  if  the  admission  of  tne  Territory  related  back  to  and 
legalized  the  acts  of  the  Territorial  officers,  no  valid  election  could  be  held  under 
this  law,  as  the  election  of  two  members  would,  be  in  conflict  with  the  law  under 
which  the  election  was  held,  and  the  election  of  any  other  member  would  be  in 
conflict  with  the  organic  law.  The  person  having'  the  thini  from  the  highest 
number  of  votes  was  as  much  elected  as  the  other  two,  and  the  House  had  no  more 
authority  to  select  two  of  the  three  than  it  would  have  to  choose  between  two 
candidates  having  an  equal  number  of  votes. 

Phelps  and  Cavanaugh  (minority  report) ,  S6th  Cong Report  No.  408,  pp.  5-11. 

No  legal  election  in  most  of  the  district 

If  **the  election  was  invalid  in  eleven  out  of  the  twelve  counties,  rendering  it  impos- 
sible to  count  but  737  votes  out  of  8,941,  no  other  alternative  would  Iw  left  but  to 
set  aside  altogether  such  an  election,  and  remand  the  case  back  again  to  the  people, 
that  they  might  have  an  opportunity  to  give  expression  to  their  choice  m  con- 
formity to  law.** 

Blakeyy^.  GoUady,  40th  Cong 2  Bart.,  419 

When  election  void  in  one -third  of  the  district. 

Where  the  vote  of  a  city  casting  one-third  of  the  vote  of  the  district  had  to  oe  thrown 
out  for  rei)eating,  briberv,  and  intimidation,  and  contestant  had  a  larjje  majority 
in  the  remainder  of  the  district,  the  seat  was  <leclared  vacant,  the  committee  unani- 
mously concluding  that  it  was  impossible  to  tell  for  whom  the  majority  of  the 
legal  voteij  was  cast. 

BuUz\B.  Ma'ckeyy44th  Cong Smith,  689 

Ought  not  to  stand  on  the  vote  of  two  out  of  five  counties. 

Where,  in  a  district  of  five  counties,  the  vote  of  three  is  thrown  out,  the  vote  of  the 
other  two  ought  not  to  determine  the  choice  of  the  five. 

McFarland  vs.  CidpepjyeTj  10th  Cong C.  and  H. ,  223 

No  election  in  part  of  county. 

The  failure  of  the  sheriff  to  appoint  deputies  to  hold  the  election  at  two  precincts 
was  allege<l  as  a  reason  why  the  election  should  be  set  aside,  but  the  committee 
decided  the  case  on  other  grounds. 

Randolph  vs.  Jennings^  11th  Cong C.  and  H.,  240 

Fraud,  violence,  and  intimidation  in  ten  out  of  fifteen  parishes. 

Where  there  was  widespread  fraud,  violence,  and  intimidation  in  ten  out  of  the 
liftiM^n  parishes  of  the  aistrict,  the  committee  held  that  the  election  was  v'oid.  The 
uiinority  held  that  there  was  evidence  enough  to  reject  only  two  entire  parishes 
an<l  nine  {k^IIs  in  two  others.  Contestee  having  still  a  majority  of  the  remaining 
polls,  they  held  that  the  election  was  good  and  he  was  entitled  to  retain  the  seat. 
The  House  vacated  the  seat. 

Benoit  vs.  Boatncr  (first  case),  54th  Cong Report  867 

Fraud  and  violence  in  one-third  of  district,  election  valid. 

Where  there  was  flagrant  fraud  and  violence  in  one-fifth  of  the  parishes  of  the  dis- 
trict, casting  one-third  of  the  vote,  but  the  committee  were  not  sure  that  the  fraud 
and  intimidation  were  so  general  throughout  the  district  as  to  render  it  certain  that 
there  was  not  a  free  and  fair  expression  by  the  great  body  of  the  electors,  the  com- 
mittee reported  in  favor  of  the  validity  of  the  election. 

Benoit  vs.  Boatner  (second  case)t  ^4^^  (^9 Report  2808 

H.  Doc.  510 iS 
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Where  election  fair  in  three-fonrths  of  diitriet,  elocU  ^  Talid. 

WhoH'  tluTi'  wiiH  no  (>vi<l('n<v  t>f  fnuid,  violemv.  or  intimidation  in  most  (more  than 
thn^*-f«»iirths)  of  tin*  dNtrict,  an<l  tlu*  >i;i>iieral  rhai?rt»  of  fnippn.'ivion  of  nojrm  vote** 
wiui  H'lmttiHl  l»y  the  fact  that  cotiti'staiit  wan  the  candiilate  of  a  new  white  Ke}>iil»- 
liran  |)2irty  i^\|)^'st«lvoI>{H»^4(Hl  to  "nt'^rodor.'.inatinn/*  the  committee  held  that  the 
rlaini  that  the  eUvt'um  wan  invalid  wa^  not  HUHtained. 

The  iiiiiioritv  claiuHNl  that  there  wtu«  intimidation  in  the  majority  of  the  parinhe:', 
and  that  tlie  eie<'tion  should  W.  declared  void. 

Ih'iNn  v>*.  yViVv ,  /i.}tfi  ( onfj Re|)OTl  'JS12 

Thousands  of  voters  prevented  fk-om  voting,  bnt  tender  insnffieiont  to  oonnt  them. 

When'  thoUHandn  of  votern,  many  mon'  tlian  the  returned  minority  oi  contestee,  haii 
In^mi  de])rivi'<.l  of  their  votes  by  the  |>artisan  and  unfair  entor(*enient  uf  an  unci^n- 
Htitutional  n^intnition  law,  one  meniU'r  of  the  eomniittee,  bidding  that  the  teHti- 
monv  tlid  not  show  such  a  tender  of  votei*  on  the  jiart  of  the  exeludeti  voternaf^ 
woufd  justify  counting  them,  nH*onnnen<le<l  that  the  seat  be  declared  vacant.  The 
House  ajrrei'd  and  vacated  the  s<»at. 

John)itnn  vs.  Stnkm  ( Mr.  Mv<  nil),  rt4ih  ( hmj ReiM>rt  1229,  p.  14 

When  major  part  of  votes  analfocted. 

It  was  stateil  i\»  the  opinion  of  the  connnitt4v  that  if  partial  corruption  were  proved, 
hut  the  niajt)r  jwrt  of  the  votes  remained  unaffeete<l,  the  result  should  be  deter- 
mine<l  from  such  major  fmrt. 

I  '///<  linn's,  hur  vs.    I  'an  Afltti,  .iff  (  hmj C.  and  H.,  7o 

New  election  ought  not  to  he  ordered  if  result  can  posiihly  be  aseertained. 

*'  In  all  ciisi'snf  contestnl  elections,  wlieri»  the  miestion  depends  upon  matters  of  fact 
which  art'  controvcrttNl  i>y  the  [uirties,  nuich  ditlieulty  is  to  be  expect<?d  in  coming 
to  a  dcci^itin:  and  where  there  is  room  ford  mbt,  a  <Hsi)osition  is  often  felt  to  return 
it  to  the  iHMH»Ie.  This,  however,  ou^rht  not  l>e  done  when  it  is  possible  to  aK«r- 
tain  what  the  true  result  has  Irmmi.*'  When  |K.H)ple  have  honestly  ami  fairly  pine 
throu^rh  the  process  of  election,  "no  doubts  which  are  capable  of  t^ein^  *solve<I 
ou^ht  to  1h>  permittiMl  to  o|H.'mte  apiinst  them.  Indeed,  nothing  short-  of  the 
imiMissibility  «»f  ascertaining  for  whom  the  majority  of  votes  have  txH*n  >riveu 
ou^jht  to  vacate  an  election." 

lUffd/r  ninl  Jiirlmnf  vs.    W'iiit/,  I'Jth  '  '*nuj C.  and   H,.  T^H) 

If  election  in  part  of  district  void,  result  decided  fk'om  remainder. 

Where  tlic  election  in  two  parishes,  casting:  a  maj<»rity  of  the  votes  in  the  ciirtriet,  was 
vitiated  by  vmleiice  and  iiitimiiUition,  tlie  result  was  dintided  from  the  vot<^  in  the 
p(»act'able  parishes. 

}Ini,1  vs.  S}„  hlnn,  .'fist  (  'tnuj 2  Bart.,  hM 

**  Wlieii  a  portion  of  the  people  of  any  district,  in  a  i>ea**eable  and  onlerly  manner. 
and  in  strict  cnni]>liance  with  all  the  forms  of  law,  manifest  their  will  at  the  l>ailnt 
box,  we  can  see  no  l'o<"1  n*asnn  why  that  will  should  iHi  disrejranled  on  thegroun«l 
that  tiM*re  were  (»ther  ]K'nple  in  lh(?  district  who  ditl  not  choose  to  olx^y  the  law, 

nor  submit  to  its  reijnireineiits.'' 

1 1  itlhn;    vs.  Siinpsnn,  .}Js(  (  'i.nnj 2  Bart.,  74.') 

Where  the  <'le<ti<»n  in  six  out  of  nine  counties  was  void  on  ao<'ount  of  violence  and 
intimidation,  and  contestant  re<'eiv(Ml  a  majoritv  in  the  other  three  WMUities,  the 
conmiiltee  re|M(rt«'<l  this  us  on*'  of  three  ^rronn<ls  for  seating  contestant.  The  House 
seated  Ci»nte>tarit,  l)nl  jn'rhaps  on  on(*  of  the  other  groimds. 

Unl/m;  \ s.  Si,n/fS',n,  .fist  ( 'n,nj 2  Bart.,  785-74t> 

If  election  in  small  part  of  district  void,  result  decided  from  remainder;  hut  if  void 
in  large  part  of  district,  whole  election  void. 

The  joniniittee  adoptid  the  rule  that  in  counties  whert»  the  elet'tors  generally  luid 
not  an  oppnrtunity  to  vote  fn-ely  and  without  restraint,  fear,  or  influence  of  fraud 
the  \ote  shouM  1k'  thri»wn  out  an«l  tlu'  result  »leclared  from  the  vote  of  the  peai-e- 
able  parishe>.  This  rule  was  to  l»e  applied  even  when  there  was  no  actual  violence 
on  the  <lav  (»f  the  election  at  the  ]m)1Is,  but  where  then*  ha<l  l.)een  sueh  a  i*ondi- 
tion  of  violence  precedinj<  the  election   that  a  lar^'e  nund)er  or  class  of  voters 
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rofraine<l  from  votinj?  in  the  reasonable  fear  that  the  scenes  of  violence  would  be 
rer)cate<i  if  they  should  attempt  to  vot«.  In  the  first  case  rei)orted  under  this  rule 
( Ilunt  VH.  Sheldon)  the  House  sustained  the  report  of  the  committee,  but  in  this 
case  alxjut  half  the  votes  were  cast  in  the  peaceable  parishes,  and  contestee  had  a 
very  larj^e  majority  of  them.  In  the  next  case  (Sypher  vs.  St.  Martin)  the  House 
refused  to  sustain  the  report  of  the  committee.  In  the  thinl  case  (Morey  vs. 
McCranie)  the  committee  reporteil  that  they  preferred  not  to  take  this  action  of 
the  Ihmse  as  a  reversal  of  the  rule,  but  **we  accept  the  decision  of  the  House  in 
Sypher's  case  not  as  a  reversal  but  as  a  limitation  of  the  rule  adopte<l  in  Sheldon's 
cis<',  and  interpret  the  action  of  the  House  in  Svpher's  case  to  mean  that  the  rule 
should  not  W  so  far  extended  as  to  apoly  to  sucfe  a  case  where  less  than  one-fourth 
of  the  legal  electors  of  the  district  resiaed,  and  one-fifth  of  the  registered!  vote  was 
c>ast,  witnin  the  peaceable  parishes  and  precincts,  and  the  claimant  receive<i  but  a 
small  majority  of  that  vote."  In  the  last. case  (Morey  vs.  McCranie)  the  peaceable 
parishes  contained  alxmt  one-third  of  the  registered  vote,  and  in  these  panshes con- 
testant received  a  small  plurality,  but  not  a  majority  of  the  votes.  If  the  election 
in  the  other  parishes  had  been  peaceable,  it  was  evident  that  he  could  not  have 
l)een  elected.  Contestee  was  ineligible  aside  from  the  question  of  intimidation. 
The  committee  reporteil  against  both  claimants  and  the  House  unanimously  agreed. 

Ihint  vs.  Sheldon,  4Ist  Cong 2  Bart.,  703 

Sijither  vs.  St.  Martin,  41st  Cong 2  Bart.,  699 

Sloren  vs.  McCranie,  4l9t  Cong 2  Bart.,  719 

When  void  in  less  than  half  the  district,  resnlt  declared  ftrom  remainder. 

Where  the  election  was  not  contested  in  seven  parishes,  casting  considerably  over 
half  the  votes  of  the  district,  but  was  vitiated  by  violence  and  intimidation  in  the 
other  five  parishes,  and  contestant  had  a  majority  of  245  votes  in  the  seven  uncon- 
teste<l  parishes,  he  was  seated. 

Ihirrall  vs.  Bailey,  41st  Cong 2  Bart.,  754 

When  election  void  in  one -third  of  district,  result  declared  from  vote  in  other  two- 
thirds. 

Where  the  election  in  four  out  of  ten  parishes,  casting  alxnit  one-third  of  the  vote 
of  the  district,  was  void  for  violence  anrl  intimidation,  and  contestant  had  a  large 
majority  of  the  vote  of  the  other  six  parishes,  casting  two-thirds  of  the  vote  of  the 
district,  contestant  was  seatetl. 

Xiir^hani  vs.  Ryan,  41st  Cong 2  Bart.,  731 

Not  set  aside  when  contestee's  majority  not  overcome  by  most  liberal  conptrnction  of 
evidence. 

Where  it  was  charged  that  contestee  had  been  deprived  of  votes  by  the  almlition  of 
voting  places,  but  there  was  no  definite  proof  how  many  votes  he  had  been  deprived 
of,  the  conmiittee  considereii  the  amount  of  -increase  in  the  vote  at  the  unques- 
tioned election  of  two  years  later  as  a  means  of  estimating  the  possible  nimiber. 
And  where  fraudulent  voting  was  charged  in  other  parts  of  the  district,  but  the 
proof  was  indefinite,  the  committee  estimated  from  various  considerations  the 
largest  fKissihle  num>>er  that  could  thus  have  fraudulently  voted.  Adding  to  the 
vote  of  contestee  the  amount  of  the  first  estimate  and  subtracting  from  that  of 
contestant  the  second,  the  latter  was  found  still  to  have  a  majority,  and  the  com- 
niitti'e  reported  in  his  favor.  The  minority  reported  that  the  title  oi  both  claimants 
wa.^  so  tainted  with  fraud  that  the  seat  ought  to  be  declared  vacant. 

Jjmrenre  vs.  Sypher,  4^Sd  Omg Smith,  340-355 

Void  in  four  counties,  should  stand  on  result  in  fifth. 

Where  returns  are  shown  to  l)e  fraudulent  and  tKere  is  no  proof  aliunde  as  to  the 
actual  vote,  the  fraudulent  polls  should  be  thrown  out  and  the  result  stand  on  the 
uniin|H'ache<l  yuAU.  Where  the  election  was  shown  to  Ije  fraudulent  in  four  of 
the  tive  counties  of  a  district,  the  election  should  stand  on  the  result  in  the  fifth 
count  V. 

* 

McDuffie  vs.  Davidson  {minority  rej)ort),  50th  Cong Mobley,  622 

Where  not  specifically  shown  invalid  in  iialf  the  district,  election  should  stand. 

Where  widespread  fraud  was  shown  in  seven  of  the  nine  counties  in  a  districti 
the  ti'stimony  as  to  individual  precuncts  did  not  show  a  large  enough  numi 
votes  affcHited  to  overcome  all  of  the  majority  returned  for  cont 
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Where  election  fair  in  three-fonrthi  of  diitrict,  eleeti  ^n  yalid. 

Whoro  then^  wa*<  no  evidence  of  fraud,  violence,  or  intimidation  in  moet  (more  than 
tiiree-fourtliH)  of  the  dh«trict,  and  the  >^?neral  chanre  of  BiippreBsion  of  negro  votes 
wa^  rehiitte<i  by  the  fact  that  contestant  wa8  the  ("andidate  of  a  new  white  Kepulv 
licaii  party  exprewsly  op|)OHtMl  to  **m»jrrodor/.ination,"  the  committee  held  that  the 
claim  that  the  election  wan  invalid  waw  not  Fustained. 

The  niinoritv  claimed  that  there  wa.s  intimidation  in  the  majority  of  the  pariishes, 
and  that  tlie  election  Hhould  be  <leclart»d  void. 

BeaitlexH.  iViVr,  r,M  (hwj Report  2812 

ThooBande  of  voters  prevented  ftrom  voting,  bnt  tender  ininffioient  to  eonnt  them. 

Where  thousands  of  votern,  many  more  than  the  returned  majority  oi  contestee,  had 
Ijeen  deprived  of  their  votes  by  the  i>artisan  and  unfair  enfon^ement  of  an  unoon- 
stitutional  re^stration  law,  one  mem})er  of  the  conmiittee,  holding  that  the  teeti- 
monv  did  not  show  such  a  tender  of  votes  on  the  part  of  the  excluded  voters  as 
woufd  justify  counting  them,  recrommended  that  the  seat  he  declared  vacant.  The 
llouse  agree<l  and  vatatwl  the  seat. 

JohnMon  vs.  Stoke»  {Mr.  .VcOi//),  54ifi  Cotuj Report  1229,  p.  14 

When  major  part  of  votes  nnaffocted. 

It  was  stat^nl  as  the  o]>iiiion  of  the  conmiittee  that  if  partial  corruption  were  proved, 
but  the  major  ])art  of  the  votes  reinaineil  unaffecte<I,  the  result  should  1)e  deter- 
niiniHl  from  such  major  |>art. 

Vati  JinwsfUur  vs.   Van  AlU'n^  Sd  ( bng C.  an<i  H. ,  75 

New  election  ought  not  to  be  ordered  if  result  can  possibly  be  aseertained. 

**In  all  c^*!e8of  c<3nt<^«ttHi  elections,  where  the  question  depends  upon  matters  of  fact 
which  an»  <*i»ntn)verted  by  the  j>arties,  much  difficulty  is  to  be  expected  in  coming 
to  a  decision;  and  where  there  is  room  for  d3ubt,  a  disposition  is  often  felt  to  return 
it  to  the  |)eople.  This,  however,  ought  not  be  done  when  it  is  possible  to  ascer- 
tain what  the  true  result  has  l)een.*'  When  j>eoi>le  have  honestly  and  fairly  gone 
through  the  process  of  election,  **  no  doubts  which  are  capable  of  being  solved 
ought  to  l)e  {)enuittetl  to  operate  against  them.  Indeed,  nothing  short  of  the 
imiKjssilnlity  of  ascertaining  for  whom  the  majority  of  votes  have  been  given 
ought  t<»  vacate  an  election." 

/ildflle  and  Richard  vs.   llVwr/,  Wth  Cowj C.  and  H.,  506 

If  election  in  part  of  district  void,  result  decided  f^om  remainder. 

Where  the  election  in  two  {uirishcs,  ciisting  a  majority  of  the  votes  in  the  district,  was 
vitiated  by  violence  and  intimidation,  tlie  rej^ult  was  decided  from  the  votes  in  the 
I)eiiceal)lo  i)ariHhes. 

Hunt  vs.  Sheldon,  4M  Cong 2  Bart.,  534 

"  When  a  iM)rtion  of  the  iKH>ple  of  any  district,  in  a  peaceable  and  onlerly  manner, 
and  in  strict  compliance  with  all  the  forms  of  law,  manifest  their  will  at  the  l>allot 
box,  wc  can  see  no  good  rea.'^on  why  that  will  should  l)e  disregarded  on  the  ground 
that  tliere  were  other  {R'ojile  in  the  district  who  did  not  choose  to  obey  the  law, 
nor  submit  to  its  re<|uireinciits." 

]VoU((n'  vs.  SimpKoHy  4iff  ^ 'ong 2  Bart.,  743 

Where  the  election  in  six  out  of  nine  counties  was  void  on  account  of  violence  and 
intiuiidation,  an<l  contestant  receivwl  a  majoritv  in  the  other  three  counties,  the 
coniinitti'c  reported  this  as  one  of  thn'c  grounds  for  seating  contestant.  The  House 
seatt'd  contestant,  but  pi»rha])s  on  one  of  the  other  groimds. 

]VaU<U'e  vs.  Sintpnon,  4Ut  Cong 2  Bart.,  735-746 

If  election  in  small  part  of  district  void,  result  decided  from  remainder;  bnt  if  void 
in  large  part  of  district,  whole  election  void. 

The  coniniittcc  adopted  the  rule  that  in  counties  where  the  electors  generally  had 
not  an  opjM»rtunity  to  vot*'  freely  and  without  restraint,  fear,  or  influence  of  'fraud 
the  vote  shouhl  1)0  thrown  out  and  the  result  declared  from  the  vote  of  the  peac^e- 
able  parishes.  Tliis  rule  was  to  1h'  applie<l  even  when  there  was  no  actual  violence 
on  thedav  of  the  election  at  theiK>lls,  but  where  there  liad  been  such  a  condi- 
tion of  violence  preceding  the  efection  that  a  large  number  or  class  of  votera 
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refrained  from  voting  in  the  reasonable  fear  that  the  scenes  of  violence  would  be 
repeated  if  they  should  attempt  to  vote.  In  the  first  case  reported  under  this  rule 
(Hunt  vs.  Sheldon)  the  House  sustained  the  report  of  the  committee,  but  in  this 
c^ase  about  half  the  votes  were  cast  in  the  peaceable  parishes,  and  contestee  had  a 
very  large  majority  of  them.  In  the  next  case  (Sypher  vg.  St.  Martin)  the  House 
refused  to  sustain  the  rejK)rt  of  the  committee.  In  the  thinl  case  (Morey  vs. 
M(<.'ranie)  the  committee  reported  that  they  preferred  not  to  take  this  action  of 
the  House  as  a  reversal  of  the  rule,  but  "we  accept  the  decision  of  the  House  in 
Sypher's  case  not  as  a  reversal  but  as  a  limitation  of  the  rule  adopted  in  Sheldon's 
case,  and  interpret  the  action  of  the  House  in  Sypher's  case  to  mean  that  the  rule 
should  not  be  so  far  extended  as  to  apoly  to  such  a  case  where  less  than  one-fourth 
of  the  legal  electors  of  the  district  resiaed,  and  6ne-iifth  of  the  registere<l  vote  was 
cast,  within  the  peaceable  parishes  and  precincts,  and  the  claimant  received  but  a 
small  majority  of  that  vote."  In  the  last  case  (Morey  vs.  McCranie)  the  peaceable 
parishes  contained  about  one-third  of  the  registered  vote,  and  in  these  panshescon- 
testant  received  a  small  plurality,  but  not  a  majority  of  the  votes.  If  the  election 
in  the  other  parishes  had  been  peaceable,  it  was  evident  that  he  could  not  have 
iHien  elected.  Contestee  was  ineligible  aside  from  the  question  of  intimidation. 
The  committee  reported  against  both  claimants  and  the  House  unanimously  agreed. 

HvrU  vs.  Sheldon,  41st  Omg 2  Bart.,  703 

S}/pher  vs.  St.  Martin,  41si  Cong 2  Bart.,  699 

Morey  vs.  McCranie^  4is('  Omg 2  Bart.,  719 

When  void  in  less  than  half  the  district,  resnlt  declared  ftrom  remainder. 

Where  the  election  was  not  contested  in  seven  parishes,  casting  con8i<lerably  over 
half  the  votes  of  the  district,  but  was  vitiated  by  violence  and  intimidation  in  the 
other  five  parishes,  and  contestant  had  a  majority  of  245  votes  in  the  seven  uncon- 
tested parishes,  he  was  seated. 

iMirrnlf  vs.  Bailey^  4i*^  Cong 2  Bart.,  754 

When  election  void  in  one-third  of  district,  result  declared  from  vote  in  other  two- 
thirds. 

Whore  the  election  in  four  out  of  ten  |)arishes,  casting  about  one-third  of  the  vote 
of  the  district,  was  void  for  violence  and  intimidation,  and  contestant  had  a  large 
majority  of  the  vote  of  the  other  six  parishes,  casting  two-thirds  of  the  vote  of  the 
distriirt,  contestant  was  seated. 

Xt'irsham  vs.  Ryan,  41d  Cong 2  Bart.,  731 

Not  set  aside  when  contestee's  majority  not  overcome  by  most  liberal  construction  of 
evidence. 

Where  it  was  charged  that  contestee  had  been  deprived  of  votes  by  the  al)olition  of 
voting  places,  but  there  was  no  definite  proof  how  many  votes  he  had  been  deprived 
of,  the  committee  considered  the  amount  of  -increase  in  the  vote  at  the  unques- 
tioned election  of  two  years  later  as  a  means  of  estimating  the  possible  number. 
An<l  where  fraudulent  voting  was  charged  in  other  parts  of  the  district,  but  the 
proof  was  indefinite,  the  committee  estimated  from  various  considerations  the 
largest  possible  number  that  could  thus  have  fraudulently  voted.  Adding  to  the 
vote  of  contestee  the  amount  of  the  first  estimate  and  subtracting  from  that  of 
contestant  tiie  second,  the  latter  was  found  still  to  have  a  majority,  and  the  com- 
niitttHj  reported  in  his  favor.  The  minority  reported  that  the  title  of  both  claimants 
was  so  tainted  with  fraud  that  the  seat  ought  to  be  declared  vacant. 

I/iurenrc  vs.  Sypher,  4Sd  Cong Smith,  340-355 

Void  in  four  counties,  should  stand  on  result  in  fifth. 

Where  returns  are  shown  to  be  fraudulent  and  tKere  is  no  proof  o/mnrf/?  as  to  the 
actual  vote,  the  fraudulent  polls  should  be  thrown  out  and  the  result  stand  on  the 
uninipeached  |>olls.  Where  the  election  was  shown  to  be  fraudulent  in  four  of 
tlH»  five  counties  of  a  district,  the  election  should  stand  on  the  result  in  the  fifth 

countv. 

McDuffie  vs.  Davidson  ( minority  report),  50th  Cong Mobley,  622 

Where  not  specifically  shown  invalid  in  halt  the  district,  election  should  stand. 

Where  widenpread  fraud  was  shown  in  seven  of  the  nine  counties  in  a  district,  but 
the  testimony  as  to  individual  precincts  did  not  show  a  large  enough  number  of 
votes  affected  to  overcome  all  of  the  majority  retomed  for  contestee,  me  committee 
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held  that  the  vote  of  the  two  iinimpeaohed  countiefl,  and  the  presumption  of  fair- 
ness in  favor  of  the  unassailetl  Ixixea  in  the  other  counties,  must  save  conteetee  his 
title  to  the  seat.  Mr.  Houk,  in  a  diHS(»ntinjf  report,  contended  that  three-fourths 
of  the  majority  havinj<  heen  overcome  by  an  examination  of  one-fourth  of  the 
boxes,  a  general  conspiracy  l)eing  shown,  and  contestant  having  been  prevented 
from  taking  testimony  in  regard  to  the  other  precincts,  there  was  no  "presumption 
of  fairness  in  favor  of  the  unassailiMl  boxes." 

Chahnns  vs.  Monjnu,  olst  Voiuj Rowell,  329-433 

When  held  under  a  law  passed  by  a  lei^islatnre  not  freely  elected,  inTalid. 

Where  the  legislature  of  a  Territory  was  found  not  to  have  l)een  freely  elected  by 
the  |)eople,  but  to  have  l)een  imix)siHl  upon  them  by  an  armed  invading  force,  the 
seat  of  the  sitting  delegate  was  <leclared  vacant  on  the  ground  that  it  was  not  held 
under  a  vali<l  law,  this  legislature  having  no  |x)wer  to  pass  valid  laws. 

Heeder  vs.   WhitfieUl  (first  am),  S4th  Omg 1  Bart,  203 

Invalid  when  electors  under  duress. 

"Voters  may  voUmtarily  stay  away  from  the  polls,  and  thev  are  thereby  taken  and 
diHjmeil  to  have  acquies<;e<i  in  what  was  done  by  those  who  are  present.  But  no 
such  presumption  rests  upon  those  who  are  under  duress.'* 

Pigott,S7th  Cong I  Bart.,  463 

Can  not  well  be  held  under  martial  law. 

"Martial  law  and  militarv  dis<Mpline,  if  not  incompatible  with,  are  certainly,  at 
least,  poor  instrumentalities  for  ascertaining  the  choice  of  freemen.'* 

McKenzie  vs.  Kitchen^  SSth  Cong 1  Bart.,  472 

Void  if  held  under  martial  law. 

*  Any  election  for  a  civil  office  held  wnAet  martial  Z«tr,  where  the  qualifications  of 
voters  are  prescril)ed  by  military  officers,  is  not  such  an  election  as  the  founders  of 
this  (lovernment  intended  should  be  held  under  the  Constitution  which  they 
framed,  and  should  be  declared  void  in  all  cases  by  the  Congress  of  the  nation.'* 

Mcllenry  vs.   Yeaman  (Mr,   Voorhees),  SSth  Cong Report  70,  pt.  2,  p.  2. 

Failure  to  Hold. 

Where  election  not  held,  votes  that  would  have  been  cast  not  counted. 

Where  tlie  law  provide<i  that  if  the  regularly  apjiointed  officers  of  election  failed  to 
hoM  the  election,  three  freeholders  might  organize  and  hold  the  election,  and  con- 
testant asked  that  votes  be  counteil  for  him  that  would  have  been  cast  but  for  the 
failure  of  the  olficers  of  election  to  open  the  polls,  the  minority  of  the  committee 
rejecttnl  th(;  claim,  and  as  it  is  not  mentioned  in  tlie  majority  report  it  was  proba- 
bly rejecte<l  by  the  whole  committee. 

Sloan  vs.  Ixntrh  ( m'tjiorifi/  report)^  4^d  Cong Smith,  IHl 

"  Outside  polls  *'  not  legally  organized  not  counted. 

''The  national  law  provides  a  wav  in  the  election  of  Congressmen  and  Presidential 
electors  by  which  persons  having  the  right  to  vote  can  make  that  right  available 
to  them  when  it  is  denied  them  at  the  regular  poll."  Where  persons  did  not  pur- 
sue this  course,  hut  organized  irregular  "outside  polls"  in  addition  to  those  pro- 
vided by  law,  tlie  conimittee  refuse*!  to  count  the  votes.  The  minority  held  that 
the  so-called  outsi<lc  polls  were  regularly  orgiuiized  by  the  electors  present,  under 
the  law  of  Arkansas,  and  were,  strictly  speaking,  the  only  legal  polls.  The 
minority,  however,  }>roposed  to  count  both  polls. 

(iaiisr  vs.  Jfodf/rs,  /fSd  Cong Smith,  305,  319 

Two  polls  held,  and  both  counted. 

Where  the  ollicers  of  election  refusi^d  to  oi>en  the  poll  at  the  proper  time,  and  the 
friends  of  contestant  organized  other  polls,  at  which  they  cast  their  votes,  and  the 
ollicers  of  election  later  operunl  polls  at  the  regular  place,  the  committee  in  one  case 
c<nintetl  both  polls,  and  in  the  other  only  the  poll  first  oj>ened.  In  cases,  however, 
where  the  friends  of  contestant  simply  declined  to  vote,  their  votes  were  not 
counttd. 

Patterson  vs.  Carmack,  56th  Cong Rei)ort  895 
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But  one  lawfal  eleotion  can  be  held  at  the  same  time  and  place. 

There  can  l)e  but  one  lawful  election  held  at  the  same  time  and  same  place  for  the 
same  office.  It  is  well  settleii  that  there  is  no  law  which  authorizes  electors  who 
believe  that  their  votes  would  not  be  counted  at  the  regular  poll  to  resort  to  hold- 
ing an  election  for  themselves  at  an  outside  poll. 

Patterson  vs.  Oirmack  (minorily  report),  55th  Cong Report  896,  pt.  2»  p.  2 

Failure  to  open  polls  not  neceisarily  fatal  to  whole  eleetion. 

Unless  the  failure  to  open  polls  can  be  traced  to  contestee,  or  it  appears  that  such 
failure  was  the  result  of  a  design  on  the  part  of  his  i)olitical  supporters  to  deprive 
k*gal  voters  of  an  opportunity  to  vote  for  contestant,  it  will  not  of  itself  justify  the 
ordering  of  a  new  election. 

Stnallsxs.  EUiott,  50thCong Mobley,  672 

If  organised  by  electori,  under  the  law,  valid. 

Where  it  was  provided  that  if  the  regularly  appointed  officers  of  election  do  not 
apjx»ar  before  9  o'clock  any  three  electors  may  hold  the  election,  and  the  regular 
officers  not  appearing  the  electors  held  the  election  under  the  law,  but  the  regular 
officers  opened  another  poll  after  9  o'clock,  held  that  only  the  votes  cast  at  the 
first  poll  should  be  counted. 

McDupie  vs.  Dftddsorij  50th  Cong Mobley,  596 

Where  the  Federal  polls  were  not  opened,  by  reason  of  the  failure  of  the  mans^rs 
to  act,  but  the  electors,  under  the  law,  improvised  an  election  board  and  cast  their 
votes,  the  committee  unanimously  counted  the  vote. 

Murray  vs.  Elliott,  54th  Cong Report  1667 

Unless  voters  organiie  under  the  law,  no  remedy. 

Where  the  officers  of  election  in  certain  precincts  hold  no  election  and  the  voters 
neglect  to  exercise  their  right  to  organize  and  hold  the  election,  the  votes  that 
would  have  been  cast  can  not  be  counted,  nor  can  the  general  result  be  affected. 

BradUy  vs.  Slemons,  40th  Cong 1  Ells.,  312 

Where  no  election  is  held  votes  can  not  be  counted. 

FeatherMon  vs.  Cate,  Slat  Cong Row^ell,  111 

Electors  declining  to  vote,  result  not  affected. 

Where,  in  consequence  of  a  dispute  over  the  ejection  of  a  person  claiming  to*l)e  an 
election  officer,  some  members  of  one  party  refused  to  vote,  but  they  could  have 
voted  and  were  encouraged  to  vote,  ami  there  was  no  definite  proof  of  their  num- 
lx*r,  the  committee  held  that  the  result  could  not  be  affected. 

Myerii  vs.  Moffett,  41'^t  Cong 2  Bart,  570 

By  Ballot  (»ee  aUb  Ballots,  secrecy  op). 

Election  "by  ballot"  implies  a  secret  ballot. 

Where  the  elcM'tion  is  required  to  bebv  ballot  it  is  intended  **  to  insure  to  each  elector 
tlie  ])rivilege  of  a  secret  vote,"  and  fie  can  not  be  compelled  to  disclose  the  name  of 
the  candidate  for  whom  he  voted.  Without  such  disclosure  it  would  be  in  vain  to 
inijuire  into  his  qualifications  with  a  view  to  purge  the  polls. 

I'jiston  vs.  Scott  {committee,  overruled  by  House),  14th  Cong C.  and  II.,  276 

Viva  voce  election  illegal  when  required  to  be  by  ballot. 

Where  the  el(»ction  was  reciuired  to  be  by  ballot  and  the  officers  sworn,  held  that  the 
votes  ciust  at  an  election  viva  iH)ce,  held  by  fewer  officers  than  the  law  required,  and 
they  not  sworn,  ngetrtcfi  by  the  county  returning  board  and  a  return  of  them  irreg- 
ularly forwanled  to  the  governor,  and  by  hun  counted,  should  be  reject^ni. 

K(ii<tfnt  vs.  Scott,  14th  Cong C.  and  H.,  27^ 

Where,  on  account  of  the  failure  of  the  election  officers  to  hold  an  el 
()rs  did  not  vote  by  ballot,  but  organized  and  expressed  their  pre 
Jii'ld  that  such  election  could  not  be  considered. 

Smith  vs.  Shelley,  47th  Cong 
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Viva  V<h"e  (ami  nee  all  «irly  t*a«eH  from  Vif^nia  and  Kentucky.) 

■ 

Votes  of  deaf  and  dumb  received. 

By  the  conHtitution  aii<l  lawn  of  Kentucky  all  votes  were  to  be  given  "personally  and 
"i)iil)Iiely  rit'd.  vnn'.**  XnXi^  hail  Ikhmi  cHi*X  by  {)erRon8  who  were  deaf  and  domb, 
rmt  were  intelligent  and  eould  n>a<l  and  writl'.  Of  course  thev  could  not  literally 
vote  '*m'/v/  rofv."  The  Kontu<'ky  wnate  had  (in  the  case  of  Williams  and  Mason, 
printiHl  in  ('.  anil  H.,  S()2-81l )  rejtrte<l  nueh  votes,  and  the  committee  at  first,  by  a 
majority  vote,  rejeettnl  them,  hut  sulKHHjuently  reconsidered  the  decision  and 
allowe<l  the  vot(»H. 

/^Yr/ifT  vs.  J/rwr,  ;?.?//  Comj C.  and  H.,  751,  826 

BV  (rKNKUAL  TiCKKT  (fwe  olno  ELECTION  LAWS.) 

By  general  ticket,  valid. 

The  majority  (tl  the  committee  held  that  the  provision  of  the  apportionment  act  under 
the  Sixth *Censu.'4  nM|uiriii^  that  Representatives  should  be  elected  by  districts  was 
void  iKH^iiuHe  it  could  not  Ik'  exeeute<l  of  itself  and  Goneness  liad  no  power  to  com- 
mand the  State  le^iislatures  to  (hish  the  reflations  nec^eseary  for  its  enforcement. 
The  minority  hel<l  that  it  wan  a  valid  alteration  of  the  election  Unfrs  of  the  States, 
and  that  if  the  eieition  laws  an  fio  altennl  could  not  be  enforced  without  further 
legislative  n^ulatiouH,  the  command  to  the  legislatures  to  enact  such  regulations 
came  from  the  words  of  the  Constitution  and  not  from  the  law  of  Congress.  Four 
States  had  eUnited  their  liepn*8entatives  by  fifeneral  ticket,  and  the  majority  held 
that  thi»se  elwtions  were  valid,  the  minority  that  they  were  void.  The  House, 
without  su.stainin);  the  reasoning  of  either  report,  retained  the  sitting  members  in 
their  si'uts. 

Mt'infirrH  rlechd  />//  gfnernl  ticket,  '28th' Cong ...1  Bart. ,  47-69 

The  fact  that  members  were  elected  by  general  ticket  instead  of  by  districts,  hfld 
not  to  invalidate  their  election. 

Pheljm  Hint  (Mvawtmjh,  3oth  Omg 1  Bart.,  249 

TiMK  OK  HoLDiNo  {^ee  aim  Ikreoularities  in  nouns  of  holding  rlrction). 

Held  on  wrong  day,  invalid. 

The(!Ominittee  lu?ld  that  if  the  aikyation  that  an  election  had  been  held  on  a  different 
dav  from  that  nniiiire*!  by  law  had  iK'en  sustaineil  the  election  would  have  been 
void;  but  under  a  j)roper  interpretati<m  of  the  law  it  had  l)een  held  on  the  right 
<Iay,  au<l  was  Ic^al. 

TruUisHn-  tirrtion,  4  *i{  (  \nUI Smith,  8 

Where  the  election  in  a  precinct  was  held  the  day  before  the  legal  day,  the  com- 
mittee threw  out  the  vote. 

Mdiizmiiirt  .V  vs.  fjini'i,  .}S(h  ( hiuj Mobley,  63 

FroviBions  prescribing,  mandatory. 

"It  will  not  l>e  pretended  that  the  proper  ccmstruction  of  an  act  of  Congress  is  to  be 
detenuiiied  hy  the  voters  of  a  particular  district.  The  provisions  of  law  which  fix 
tlu  time  and  place  of  lioKlin;^'  electi<ms  are  mandat(irv.  As  to  the  time  of  election, 
tin  day  can  not  ]>e(han*:ed  even  by  the  consent  of  all  thevoti»rB  (McCrar>',  sei*.  114). 
Ignorance  of  the  proper  time  or  a  misun<lerstanding  of  the  law  on  the  part  of  a 
portion  (»f  the  electors  will  not  <leprive  thosi.'  who  do  understand  the  law  and  who 
so  act  upon  the  day  prescriluMl  ])y  law  from  their  right  to  vote  and  control  the 
election.'' 

htttrvsni,   VS.    Ilflfin'^l,  /f.Vh   (  'i»nr/ 1  ¥A\s.,  59 

Not  ordinarily  to  be  changed  by  general  consent. 

"It  is  nodonl>t  the  rnleof  the  law  in  rey:ard  to  elections  that  the  expressed  will  of  the 
people  .-hall  he  foll<»wed  if  it  l»e  reasonably  practicable  to  construe  l^i:al  provisions 
.so  as  to  carry  it  ont.  It  has,  however,  never  been  claimed  that  imofficial  comUiit- 
teesof  political  parties  coul<l  abrogate  the  olh«*ial  proclamations  of  State  officers,  or, 
in  the  presence  of  such  otiicial  notice  to  the  contrary,  condense  two  elections  into 
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one.  In  order  to  do  this  it  would  be  necesaary  to  find  that  the  law  waa  clearly  in 
a<^'onl  with  the  action  of  the  people  i-ontrarj'  to  the  j>roclamation,  and  that  the 
]ieopie  themselves  clearly  intended  at  that  time  to  make  their  action  final  and 

P'llteriKm  \ii.  Belfurd  (Mr.  Cox),  46th  Qmg 1  Ella.,  72 

Hemben  can  not  lit  in  two  CongreiHi  on  lano  election. 
Where  Keprcseniativ-es  were  elected  to'  Congress  in  anticipation  of  the  reetoration  of 
llie  rijiht  of  representafiOD  to  the  Stale,  and  that  right  l>ecame  effective  while  the 
Fortieth  Oongreas  waa  Htill  iit  i<et(Hiun,  anil  the  claimants  wereailmitted  to  that  Con- 
^rcHf ,  it  waa  Held  that  they  could  not  under  the  same  election  be  admitted  to  aeats 
in  the  Forty-first  Congress. 

C-'irgiv  ciaes,  4Jit  Cong 2  Bart.,  596 

In  Iowa,  on  day  of  Preaidentlal  eleetlon. 
The  ion  imittee  found  that  under  the  constitution  and  lawsof  Iowa  (in  force  in  1860) 
the  day  of  the  Preaiilentlal  election' wae  the  legal  day  for  holding  electiona  for  Rep- 
m«iitative.s  in  Congreaa  in  the  years  when  then;  was  a  Prefli<lential  election. 

Hfimglim  ts.Vfiiultitr,  S7th  Cong 1  Bart.,  396 

In  Wait  Tirginia,  in  Angnit. 
The  old  code  of  Wtwt  Virginia  fixed  the  election  of  Representatives  in  Congrees  on 
the  i<ame  day  with  the  general  election,  viz,  the  fourth  Thursday  in  October. 
The  conatitution  of  1872  waa  submitted  to  the  people  on  August  22,  1872,  for  rati- 
fication, and  in  a  schetlule  it  was  pronded  that  at  the  same  time  and  places  an 
elei-lion  should  be  held  "for  senators  and  members  of  the  house  of  dele^tes,  and 
all  ofiii-ers,  executive,  judicial,  county,  or  district,  retfuired  by  tjiis  constitution  to 
lie  elei'ted  by  the  people,"  After  1872  general  elections  were  to  be  held  on  the 
RHinid  Tuesday  in  October.  Congressional  elections  were  held  Iwth  on  August  22 
and  on  the  fourth  Thursday  in  October.  A  majority' of  the  committee  were  of  the 
opinion  that  the  Octnl>er  election  was  valid;  ammonty  held  that  the  Congressional 
I'lecliciii  waa  attached  to  the  general  election  and  that  the  election  of  August  22, 
WTi,  waa  a  general  election.  Another  minority  were  of  the  oj>inion  that  the  elec- 
licmof  Auguat  22  was  a  special  election,  and  that  the C-ongreesional  election  should 
have  tieen  held  on  the  second  Tuesday  in  October,  the  day  provided  for  holding 
ja'niTuI  electJons  in  the  future.  The  House  admitted  the  clannants  elected  at  the 
.\ugui't  election. 

J.  H7(soii  . 


ff'igiiii!  vs.  Martin 


UMfh'iff Smith.  .108-130 


In  ColDrado,  aoiording  to  uetion  SB,  Baviied  Itatntei. 
"The  act  of  March  3.  1875.  which  ni«lifie<I  the  twentji-fitth  section  of  the  Revised 
i^tatutcH  so  as  not  to  apply  to  any  State  whose  constitution  must  be  amended  in 
order  to  effect  a  chanjre  of  the  election  of  State  ot&cers  in  stich  States,  in  no  way 
related  to  the  I^tat^:  of  Colorado." 

/'•illermni  vs.  liel/onl,  4Slh  Oyag 1  Ells.,  66 

"If  tVmgrcsa  could  i-onfer  on  any  other  body  power  to  repeal  an  act  of  Congress,  in 
its  din-relion,  and  if  auch  body  should  fail  or  refuse  to  make  the  re|>eBl,  the  act 
uiiuld  i'<mtinne  in  force,-  just  as  if  the  authority  had  not  been  given."  If  it  be 
ii>nci-<liil  ihut  the  constitutional  convention  of  Colorado  had  jwwerto  fix  the  time 
for  the  ele<'Iion  of  8  Representative  in  Congress  by  virtue  of  the  enabling  act,  yet 
the  Slid  i-onvenlion  ncit  having  exercised  that  ]>ower,  the  act  of  Oongretm  fixing 
the  election  in  XovemU-r  must  stand  and  lie  applicable  to  the  State  of  Colorado. 
/V/.rt«in  vs.  IM/'jril,  4-'ith  Vong 1  Ells.,  57 

In  Colorado,  Hovombor  7.  I87«. 

Till'  r<iiiiii]iticc  found  tbat  under  the  Constitution  and  statutes  of  the  United  Slates 
IlitM'nabliii;.'  :u-t  admitting  the  Slate  of  Colorado,  and  the  conatitution  of  that  Stale, 
llie  legal  time  for  holding  an  elei'tion  for  Representativi'  in  the  Forty-lift) 
grew  wai"  Noveinlier  7,  1876,  and  tliat  the  candidate  ref  '  ' 
votes  I'ast  on  that  day  was  elect«il.  The  minority  fou 
(K-IoUt  3,  I87t!.  Mr.  Cos,  in  a  dissenting  report,  held  that  n 
iN-en  held  or  iiinid  lie  held  without  further  l^;islation  by  the  Si 
l:ill.r'-»  vs.  lUlfimi,  4dlk  Cong 
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Iowa  excepted  from  leetioii  2ft,  Beviied  Statutes. 

The  coininitUH?!  held  that  the  State  of  Iowa  wan  within  the  exception  created  bj  sec- 
tion 6,  chapter  I'M)  of  the  act«i  of  1875,  excepting  from  the  proviflions  of  section  25 
of  the  Revineii  Statutei*  (fixing  Congressional  etections  in  November)  tho^e  States 
**whoHe  constitution  must  l>e  amendetl  in  order  to  effect  a  change  in  the  day  of 
elecrtiou  of  State  oflicers  in  said  State/'  and  that  the  election  held  in  October,  1878, 
was  legally  so  )iel<l. 

Jlotmenand  Wilmn,  46lh  Cong 1  Ells.,  329-344 

In  State  in  Rebellion. 

Claimant  admitted. 

Where  the  loyal  citizens  of  a  State  in  rebellion  t^ast  their  votes  for  BepresentatiTes  in 
the  Congress  of  the  United  States,  and  a  claimant  showed  that  he  had  received 
some  2,000  votes — all  that  were  i«st  in  his  district — and  that  there  waH  no  such 
arme<l  force  in  {MisseHsion  of  the  district  as  to  prevent  the  loyal  citizens  from  vot- 
ing, h(^  was  adniitteil  to  his  seat. 

(iemenU,37th  Omg 1  Bart.,  367 

Where  the  election  was  held  in  form  of  law  in  three  counties,  containing  a  little  over 
one-fourth  of  the  jiopulation  of  the  district,  but  the  rest  of  the  district  was  within 
the  rel>el  lines,  the  committee  came  to  no  conclusion,  bat  the  House  admitted  the 
claimant. 

Scyar  (ikrotul  w^f),  S7th  (yrng l.-.l  Bart«,  414 

Claimant  not  admitted. 

Where  the  State  Was  in  rebellion,  and  the  only  legal  votes  claimed  to  have  been  cast 
in  the  district  for  Representative  in  Congress  were  10  votes  in  one  precinct,  and 
these  vot<*s  wcrt»  not  cast  in  form  of  law,  and  what  purported  to  be  the  return  was 
not  certitiiHl  or  properly  proverl,  the  (claimant  was  not  admitted. 

UjUoit,  S7th  Vong 1  Bart,  368 

Where  the  whole  district,  except  one  precinct,  was  in  the  armed  occupation  of  rebels, 
an<l  the  election  in  that  precmct  was  not  held  in  accordance  with  law,  the  claimant 
was  refused  a<^lmit*Hion.  If  the  loyal  voters  of  the  district  could  have  freely 
exprcK^HMl  their  choice,  the  committee  would  not  have  held  the  election  invaliil 
Ikh-uuhc  the  law  wium  not  complie<l  with.  But  most  of  the  voters  had  no  oppor- 
tunity for  voting  or  knowledge  of  the  election  and  could  not  be  held  to  haveac^ui- 
esce<l  in  the  result,  for  "ac<|uiescence  presumes  liberty  to  protest.  In  this  instance 
that  lil)ertydi(l  not  exist." 

Be<u'h,d7th  Cong .• 1  Bart.,  395 

Where  nearly  all  the  district  was  in  armed  occupation  by  the  rebels  and  there  was 
no  formal  elet'tion  anywhere,  but  a  few  citizens  signe<l  a  paper  favoring  claimant 
for  C^ui^resH,  he  wjis  refuscMl  adniissicm. 

FnsUr,  .nth  ( hug 1  Bart. ,  425 

Where  the  election  was  held  under  the  proclamation  of  military  offiwrs,  prescribing 
different  <|ualilications  for  voting  than  thos<»  prescril)ed  by  the  con  itution  and 
laws  (»f  the  Stati',  and  many  (»f  the  f(»rnis  of  law  were  not  observed  and  the  elec- 
tion could  unly  he  held  in  four  oi  the  eleven  (X>untieiJ,  the  claimants  were  not 
adniitteil. 

MrC/ond  iWil  Wing,  iiHh  <nug 1  Bart.,  4.55 

Wherv^  the  whole  distriet  was  in  the  possession  of  the  conten<ling  armies  and  only  a 
few  precint'ts  wen?  so  situated  that  votes  eouM  he  cast  in  them,  and  the  only  prtK^f 
possible  of  the  votes  cast  at  these  were  inisworn  statements  and  letters,  the  claim- 
ant was  not  a<hnitted. 

JI>nrl:i,is,  .nth  rung 1  Bart.,  466 

Where  the  eUM'tion  was  held  in  only  two  of  the  nine  counties  of  the  district  and  at  a 
time  different  from  that  lixed  by  the  governor,  the  claimant  was  not  admitted. 

McKt'nzk,  37th  Cong 1  Bart.,  4<)0 
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Where  the  countiea  in  which  the  s^iection  was  held  contained  a  little  leas  than  half 
the  territory  and  population  of  the  district,  and  parts  of  some  of  these  counties 
were  ntill  dlsput^  territory,  so  that  elections  could  not  be  freely  held,  the  claim- 
ant was  not  admitted. 

McKeuzie  vs.  Kitchen^  S8th  Cong 1  Bart.,  468 

"Where  the  vote  actually  polled  was  such  a  minority  of  the  whole  vote  that  it  could 
not  be  detennined  that  the  person  selected  by  that  minority  was  the  choice  of  the 
whole  district,  and  the  absent  majority  were  not  voluntarily  staying  away  from 
the  polls,  but  were  kept  away  by  force,  then  no  such  selection  thus  mad^  could  be 
treated  as  an  election.^* 

Segnr,  SSth  Cong 1  Bart.,  579 

Where  the  election  had  been  suppressed  in  nineteenth-twentieths  of  the  district  bv 
the  orders  of  the  military  governor,  enforced  by  the  troops  under  his  commami, 
the  ooinmittee  held  that  the  few  votes  cart  in  the  remainder  of  the  district  could 
not  constitute  an  election.     They,  however,  strongly  condemned  the  action  of 

the  military  governor. 

/V/f/,  SSt/i  Cong 1  Bart.,  581 

Reconstruction  by  military  anthoritiei. 

The  majority  favored  and  the  minority  opposed  the  admission  of  claimants  elected 
in  pursuance  of  a  reorganization  of  the  State  government,  initiated  and  partly 
directed  by  the  military  authorities.    The  cases  were  not  reached  by  the  House. 

Bonanzn,  Field,  and  Mann,  SSth  Qmg ./g  Bart  *  1^^^ 

ELECTION  LAWS  (see  also  United  States  Super\dsors  and  Registration  Laws). 

Power  of  Congreii  to  alter  State  election  laws  for  Congretiional  electione. 

**The  privilege  allowed  Congress  of  altering  State  regulations  or  of  making  new  ones, 
if  not  in  terms,  is  certainly  in  spirit  and  design,  dependent  and  contingent.  If  the 
leginlatures  of  the  States  fail  or  refuse  to  act  in  the  premises,  or  act  in  such  a 
manner  as  will  be  subversive  of  the  rights  of  the  people  and  the  principles 
of  the  (-onstitution,  then  this  conser\'ative  power  mterposes,  and  upon  the 
principle  of  self-preservation,  authorizes  Congress  to  do  that  which  tne  State 
lejriHlaturt»s  ought  to  have  done."  The  committee  argued  that  it  was  never 
intended  that  Congress  should  use  its  i>ower  except  in  these  contingencies,  but 
conctHle<l  that  tlie  power  existeil  without  referem^e  to  them. 

MemJtcri^  elected  by  general  ticket,  iiSth  Cong 1  Bart. ,  49-52 

While  Congress  possesses  the  power  to  alter  the  regulations  of  the  States  in  r(»gard  to 
elections  of  Senators  and  Representatives,  it  has  no  power  to  command  the  State 
lejjislatures  to  make  such  regulations,  and  any  attempted  alteration  by  Congress 
which  ciin  not  Ikj  carried  into  effect  except  by  auxiliary  State  legislation  is  void. 

Memiters^  elected  bg  general  ticket,  2Sth  Cong 1  Bart.,  52 

An  alteration  of  the  State  election  laws  made  by  Congress  becomes  a  part  of  the  laws 
of  th<»  States,  and  has  the  same  validity  as  if  made  by  the  legislatures  themselves. 
If  the  laws  as  so  altered  can  not  be  executed  without  further  regulations,  the  State 
legislatnn*s  are  commanded  by  the  Constitution,  and  not  by  the  law  of  Congress, 
to  enact  such  n^ulations. 

Mnnbcrs  elected  bg  general  ticket  {minority  report),  28th  Cong I  Bart.,  61-63 

Laws  of  Congress  engrafted  on  State  laws. 

"  From  the  moment  of  the  i)a.«sage  of  the  act  of  Congress  [fixing  elections  in  Novem- 
lK»r]  it  iKM'ame  and  was  engrafte<l  ujK)n  the  statutes  of  every  State  in  the  Union, 
and  it  requiretl  no  auxiliary  State  legislation  to  give  effect  to  the  national  statute. 
But  the  election  laws  of  the  S4*veral  States  which  fixed  the  places  ami  prescrilied 
the  manner  of  su<*.h  elections  were  notaffeirte<l,  altered,  or  repealed;  and  the  national 
statute  fixing  the  time  and  the  State  statutes  fixing  the  places  and  prescribing  the 
manner  of  holding  the  C>)ngressional  elections  formed  a  complete  election  machii^ 
ery  for  the  election  of  Representatives  in  C-ongress." 

]*<ittiri<itn  vs.  lielford,  45th  Cong 
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State  Uwi  for  Cong^iiional  eUctioni  do  not  become  Federal  lawi. 

Stuti' fio<'tit»n  laws  (ill  imt  In'cihik*  Ff^liTal  laws  when  Repn.»j?t;ntatives  in  Con^rrefls 
an*  i'UM't«*<l  unMiT  tbiMii.  "Sih'Ii  an  i<lea  in  wliolly  repufrnant  to  the  Constitution, 
whirh  oxpri'ssly  iimvidi-s  tluit  thi»  Stiites  may  make  laws  for  the  election  of  Con- 
>rre.H«nen,  whiU*  ('oiijrri»rw  may  make,  alter,  or  amend  them.** 

Lytirh  vs.  < 'futhmrtt  ( miwtrihf  rejuM ) ,  47th  Cong 2  Ells.,  378 

Btvte  laws  must  not  be  inch  at  to  prevent  the  ezeeition  of  the  United  Btatat  tnper- 
yison  law. 

Th4»  rnite<l  States  sni>en'isors  law  was  enacted  by  Conjfreap  in  purpnance  of  its  ci>n- 
stitiitiomil  iM)wer  t(»  make  ri'^nlations  ai<  t<»  th^  timi^,  plants,  and  manner  of  hold- 
ing: eI<M-tions  for  Kepn'sentatives  in  C«»n>rresf*,  «»r  to  alter  State  reflations  on  thes»e 
subjects.  From  tlje  moment  of  the  enartin^?  of  these  provinons  ( February  28, 
IK71)  tbey  l^otwue  a  i)art  of  the  t»leetion  law  of  the  State  of  Matearhasettia,  over- 
riding; all  opiMisin^;  State  statute's  made;  or  to  Ih^  made  by  the  State,  and  the  ])apsap^ 
of  the  State  law  of  April  2(\  1870,  authorizin^r  an  aldennanie  nmnt,  so  far  as  it 
provide*!  f(ir  the  taking  of  the  liiial  count  of  the  voten  for  the  Representative  in 
Ton^ress  out  of  the  supervision  and  S4*nitiny  of  the  Unite<!  States  sui^rvisors  of 
el«M'ti<»n,  was  an  evasion,  if  not  a  nulliticaticm.  of  the  Fe<leral  law.  After  OonjfPew 
had  providtnl  for  th»*  ap)>ointm<'nt  of  two  sujK?rvisorH  (»f  election  for  each  voting 
plac«',  and  hail  re<juinMl  such  oflicers  to  t-ount  the  vote  for  Representative  in  Con- 
>rn*ss,  and  to  remain  uith  the  l)alU»t  l»oxes  until  the  ci>unt  was  wholly  *»ninleted 
and  the  c«'rtilicati*s  made  out,  it  is  not  ci»miK?tent  for  anv  Stat«»  to  ]>rovide  another 
l)oard  of  eanvassers,  who  may  take  poss«*.»*sion  of  the  l)allot  iKjxes,  exclude  the 
Fe<leral  oilii-ers,  and  S4'rretly  ccjunt  the  voti's,  and  declare  a  <lifferent  results 

Ihnj,  vs.  /'Vi/r/,  4-,th  <'nmj 1  Ells.,  H>4 

United  States  snperviion  law  not  an  alteration  of  State  laws. 

The  Tnitnl  States  sui)ervisors  law  wa.*"  not  ena<rt*Ml  by  Congress  in  pursuance  of  its 
jMiwer  to  "riiakenralter"  regulations  as  to  the  manner  of  holding  elections  for  Rep- 
H'sentatives  in  ('<»njrress.  Tuder  it  the  manner  of  holding  the  el<H^tic»n  is  in  n«» 
way  re»/ulat«*d.  The  sujHTvisors  an*  apiMiinttnl  by  the  courts  as  instruments  in 
the  pnu'ew*  of  "enforcin^r  the  rijrht  of  citizens  of  the  l-nited  States  to  vote  in  the 
R'veral  States."  They  are  not  managi^rs  of  an  ele<*tion,  but  guanlians  and  scniti- 
nizer?j  of  an  election  mana^e<l  by  otliers,  offic'ers  of  the  States.  Their  duties  are 
ccmlineil  to  tin*  <lay  of  election,  and  the  pla<*e8  of  holding  an  election,  and  a  stat- 
ut«*  pmvidinj;  lor  a  snbse<|Uent  recount  by  a  Iwrnnl  of  aldennen  is  not  an  interfer- 
enre  witii  the  iM'rf«)rmanre  of  their  duties,  and  is  not  in  c<»nflict  with  the  Feil- 
er.il  law. 

Ih (III  vs.  Fif/if  (  mliKu'lfif  njun-l  I,  7.7///  <  ojuj 1  Ells.,  221 

Election  law  of  Sonth  Carolina  condemned. 

In  re-^'anl  to  the  South  Carolina  t*lection  law  approved  March  1,  1870,  the  commit lj»e 
said:  ''The  law  under  which  the  election  was  held  siH'ms  to  be  well  c^lculatiNl  to 
cnvt-r,  it  n«»t  toi'm-ourajre,  fraud,  inasmuch  jis  it  neither  nnpiires  registration  of  the 
voters  nt»r  a  publi<- <'auvass  of  the  votes  at  the  clos<»  of  the  ]>olIs,  but  allows  the 
niaiiaircrs  (»f  each  precinct,  or  one  of  tlieni,  to  retain  jiossession  of  the  lx»xes  con- 
tainiuir  tin*  l»allnts  nncounte<l  for  three  days,  at  the  en<l  of  which  time  they  an.» 
reijiiircil  t<»  deliver  them  over  to  the  coiiinii>sion«»rs  of  election  for  their  c«iunty, 
ti»vrt'ther  witli  the  j»<»ll  list,  and  these  latter  otiicers  nuiy  n»tain  the  Ikjxch  for  ten 
days  lon^'er  hetort'  makin;:  the  canvass.  Hut  theconnnittiH.*,  having  no  jwwerover 
the  law,  must  «'oiiteiit  itself  with  simply  calling  atti'iitifUi  to  it." 

M(Kis.xirl:  vs.    ]\'(i//<irr,  .',  ,',!  (  'mitj Sudth.  ?W* 

Held  anconstitational. 

Tlu'  provision  of  the  election  law  nf  Soiith  Carolina  which  pnwides  for  several  ttidlot 
Imxt's.  «li>tiiiL'ni>lie«l  frniii  each  only  by  the  labels,  anil  that  no  ticket  found  in  the 
wroni:  l'<»x  shall  he  cnniite«l.  is  practically  an  eihicational  test,  and  is  hemv  in 
diriM't  vinhitioii  mi"  the  «i)iistitution  of  the  State. 

Mi/h  r  vs.  l-y/lntf,  :.  i.^t  t  '.,„>; Rowell,  515 

Validity  of  Mississippi  constitation  not  decided. 

Contestants  claimed  that  section  LMl  of  article  12  of  the  constitution  of  Mississippi, 
adoi»te(l  in  1SU2,  was  v«»id,  as  heini:  in  cnutlit-t  with  the  FiMleral  Constitution  and  of 
th<'  act  of  C«»niriess  of  February  2.S,  ISTO,  by  which  Mississippi  was  readmitteil  to 
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representation  in  Congress.  The  committee  reported:  **A8  the  committee  are  of 
the  opinion  that  a  decision  that  the  constitution  of  Mississippi  was  invalid  would 
not  necessarily  dei)rive  the  State  of  Mississippi  of  representation  in  Congress,  they 
do  not  attempt  to  decide  said  question." 

Newman  vs.  Spencer^  54th  Cong Report  1536 

Ratliff\9.  WiUunns,  34th  Cong Report  1537 

liroum  VH.  AUeUf  64ih  Con^ , Report  1538 

Election  law  of  New  Tork  constitntional. 

Conteistant  claimed  that  the  election iaw  of  New  York  requiring  a  candidate  for  Con- 
jrresfl  to  be  nominated  by  a  party  convention  or  be  petitioned  for  by  a  certain  per 
cent  of  the  voters  before  having  his  name  printed  on  the  ballots  was  in  violation 
of  JHH^tion  1  of  article  14  of  the  Constitution  of  the  United  States,  but  the  commit- 
tee paid  that  if  this  were  the  case  the  election  laws  of  nearly  all  the  States  were 
nnconatitutional.    They  held  the  law  constitutional.      * 

CfimpMl  vH.  }fhu'r,  ,54th  C<mg Report  106 

ELECTIVE  FRANCHISE  (see  also  aualiflcations  of  Electors). 

A  political,  not  a  natural,  right. 

**The  elective  franchise  is  a  political,  not  a  natural,  right,  and  can  only  be  exercised 
in  the  way,  at  the  time,  and  at  the  place  which  may  be  designated  by  law." 

Miller  VH.  Thompson^  31st  Cong 1  Bart.,  120 

May  be  withdrawn  by  the  power  which  gave  it. 

The  Supreme  Court  of  the  United  States  had  decided  that  the  portion  of  the  consti- 
tution of  Missouri  prohibiting  persons  from  practicing  law  who  could  not  take  an 
oath  that  they  had  not  committed  acts  of  disloyalty  was  unconstitutional,  as  being 
an  ( .'•  post  faHo  law.  The  committee  held  that  the  same  objection  would  not  apply 
to  the  provision  depriving  these  i)er8ons  of  the  right  to  vote,  as  this  provision  was 
not  in  the  nature  of  a  punishment.  '  Suffrage  is  a  political  right  or  privilege  which 
I'very  free  community  grants  to  such  number  and  class  of  persons  as  it  deems  fittest 
to  represent  and  advance  the  wants  and  interests  of  the  whole.  No  State  grants  it 
to  all  |)ersons,  but  with  such  limitations  as  the  interests  of  all  and  the  interests  of 
the  State  rtM:juire.  When  once  granted  it  is  not  a  vested,  irrevocable  right,  but  it 
is  held  at  the  pleasure  of  the  jiower  that  gave  it,  and  the  State  may,  by  a  change 
of  its  fun<lamental  law,  restrict  as  well  as  enlarge  it.'* 

Burch  vs.  Van  Horn, 40th  Cong 2  Bart.,  209 

ELECTOR. 

See  Qualifications  of  Electors. 

ELIOIBIIilTT. 

Ser  QrALiFioATioNs  OF  Represent ATiVKs  and  Ineligibility. 

ENABLING  ACT  (see  also  Utah) . 

Relates  back  to  and  legalizes  acts  of  Territorial  authorities. 

"The  act  of  admission  into  the  I'nion,  upon  Iwing  consummated,  relates  back  to  and 
k'^'iilizes  every  act  of  the  Territorial  authorities  exercise<l  in  pursuance  of  the  orig- 
inal autliority  conferred.  Ah  the  election  of  Meml)ers  of  this  House  l(X)ks  directly 
to  the  vnd  in  view  contemplated  bv  the  enabling  act  of  Congress,  the  committee 
think  it  entirely  within  the  Fcoi>e  of  action  conferred  up<m  the  jKiople  of  the  Ter- 
ritory, and  .should  be  res[)ecte<t  by  Congress."  Members  thus  electe<l  before  tiie 
adniif^sion  of  the  State,  and  at  the  election  at  which  the  proix>sed  constitui 
submitted  to  tlie  i)eople,  were  admitted. 

J'fuipf*  and  Cavanaugh^  S5th  ( 'ong 1 
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ESTOPPEL  (see  also  A^eement,  Admission,  Waiver,  and  Suppreaaion  of 

Evidence). 

Should  not  prevent  inyeitigation  of  important  matten. 

The  prim'ipU'  of  I'HtopiH.'l  ou)>;ht  not  to  l)e  applie<l  by  the  HouHe  to  prevent  theinve^- 
ti>2:atimi  of  inattiTH  of  |m1>li<*  iiii)M>rtaii(*e. 

Htnffr  VM.  WhUjit'H  {fir»^  cntv),  S4th  (hng 1  Bart.,  189 

A  party  can  not  object  to  oTidenee  introdneed  by  hiautlf. 

A  talmluti*<l  HtatoiiHMit  of  n»tumH,  certifieil  by  the  Secretary  of  State  to  the  governor, 
having  lxH*n  put  in  ovidencv  by  the  cont^^Htant,  he  was  held  by  the  minority  to  be 
>M)iin<l  l>y  thi>  wliole  of  it,  anil  <'oiild  not  be  heard  to  object  to  the  coiintingof  cer- 
tain rt'tiiniH  inchi<hNl  in  it,  on  the  ground  that  they  were  not  made  by  the  proper 
ottitvrs,  though  n^turnH  of  the  same  Hort  not  included  in  this  statement  were 
rt»je('t4Hl. 

lirorh'uhrniujh  vh.  f  \Jh'U  {miuoriUjrfintri) . .  .^h*\iX.  No.  35,  let 9088.  29th  Cong.,  p.  15 

By  swearing  in  of  eonteitee. 

No  sort  of  t^topiH'I  can  ariM>  from  tlic  fact  that  contestee  was  sworn  in  with  other 
nicinU»rH  lit  tlic  ])t»jrinninjr  of  the  wvnion. 

<  'idfftnii  VH.  JirtTkiurithjt'y  tilM  <  hmj Kowell,  602 

EVXDEKCE. 

Additional. 

Exteniion  of  time  not  to  be  granted  without  itrong  rtafons. 

Without  viTV  Htronj?  rcas<:)n8  to  hIiow  the  neceseity  of  further  i)roof,  the  right  of  con- 
tenting u  M*ut  in  Con^niiH  would  U'  uneletw  and  nugatory  if  postponements  and 
])rotnu'tiHl  up|Mjintnients  for  taking  ad<litiona1  evidem^  after  tne  meeting  of  Con- 
gn>HH  nhouM  Ih'  hIIowinI,  eH}KM*iully  when  tlie  parties  have  already  had  an  equal  and 
Hufticicnt  time  for  taking  tcHtiniony. 

XftHnud  vs.  (iraham,  J4th  ( \mij 1  Bart.,  6 

Applications  for  extension  of  time  looked  npon  with  diifayor. 

*'Thi'  Ilnnst' has  alwavH  iliscountcnanccd  propositiouH  which  favor  delay  in  contro- 
vertfd  elections,  for  tlu*  nnison  that  this  course  is  harassing  and  vexatious  to  the 
riglitfnl  rlaiinant,  an<l  cn«'oiirair"s  [wirtics  to  I«M>k  for  compensation  in  projK)rtion 
to  tht'iiiuMrcss  in  prolonging  thccontest,*  while  at  the  same  time  inducements  an^ 
niultiplit'il  for  the  prosecutiiMi  of  contests  u[>on  frivolous  grounds.** 

WiUiitiiisnii  VS.  Sirkitu   ( mliiorlfj/  rijHtrt),  .VUh  Cong 1  Bart.,  29t> 

Extension  of  time  by  agreement  of  parties  disconraged. 

"One  purjmsr  of  the  statutes  of  the  rnitwl  States  al)ove  cited  (in  regard  to  the  time 
nf  takiui:  trMimony)  was  to  eoni|K'l  parties  to  a  contesttMl  election  seasonably  to 
prepare  thfir  case,  s<i  that  it  might  have  an  early  determination  by  the  House. 
The  prartice  w  iiirh  has  arisen  of  |H'rmitting  partitas  by  agretMiient  l)etwet»n  them- 
selves to  pnstp«nie  the  time  <if  taking  testimony  without  anv  previous  authority  of 
the  llniisr  of  Ki'preseiitatives,  <»r  any  express  nititieation  of  it  by  the  Houst*,  is  an 
in<left'n!-il»K'  one,  ami  has,  in  the  opinion  of  the  connnittee,  been  <iirrieii  too 
far.  *  '^  *  It  may  happen,  indinnl,  that  fmm  unforest^n  causes  an  extension  of 
time  may  lu*  iien'>sary,  ami  the  Ihuise  of  Representatives  may  not  be  in  seiwion, 
an«l  tlnniorc  nn  prt*vioiis  applicatinn  can  U'  made  to  it,  but  in  such  cases,  if  the 
]»arties  agree  to  an  extension  of  time,  the  agreement  should  \>e  in  writing,  signt^! 
l)y  the  parties  or  their  att(»rneys.  and  application  sliould  he  at  once  maae  to  the 
Hnuse  of  Kepn'sentatives  when  in  session  for  a  rutitication  of  such  greenient. 
The  evils  resulting  from  permitting  the  parties,  at  their  own  convenienct^,  to  n»gu- 
late  the  time  of  taking  testimony,  without  regard  t(>  the  statutes  or  the  pubUc  inter- 


mit wa>  ('U<>t4)inary  lit  thi>-  tinic  to  iill<»\v  th«'  ('(tiitrvtatit.  if  uTi.su(M'i.\v(fnI,  the  miloafco  and  per  r/M-ni 
of  a  moinlMT  until  the  (U-cisinn  •»f  tlu-  ((nitr*.!.  A  siuiiiK  tiu»iii»K*r  or  a  sueoceHful  ooutestant  n?oeivt'd 
no  oxtru  allowano'  for  i-ximiim-s. 
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est,  are  too  serious  and  obvious  to  require  comment.  *  *  *  We  think  it  of 
great  importance  in  election  cases  that  parties  should  understand  al)solutely  that 
all  agreements  in  contravention  of  the  statutes  of  the  United  States,  in  regard  to 
the  taking  of  testimony,  to  l)e  considered  at  all  should  be  in  writing,  properly 
signed,  and  made  a  part  of  the  record  itself.  Even  then  the  policy  of  the  law 
re<iuire«  that  they  should  not  be  regarded  unless  it  appears  that  they  were  bona 
fide  entered  into  for  an  adequate  and  reasonable  cause  to  be  determmed  by  the 
House  of  Representatives,  either  before  or  at  the  time  of  deciding  the  election 
cajH\"  Where  all  the  testimony  was  taken  long  after  the  time,  the  contestant 
al Urging  and  contestee  denying  an  oral  agreement,  the  committee  reported  that 
the  cast*  should  be  dismissed.  But  they  called  attention  to  the  fact  tnat  the  evi- 
dence, if  considere<l,  would  not  establish  contestant's  case. 

0'  Hara  vs.  Kilchin,  46th  Cong 1  Ells. ,  378-383 

Application  for  exteniion  of  time  ihould  be  ipeeifle. 

Whore  application,  supported  by  afRdavits,  was  made  by  the  sitting  member  for  an 
extension  of  the  time  to  take  testimony,  it  was  refused  on  the  grouncT,  among  others, 
that  "the  affidavits  relieil  on  are  fatally  defective  in  this,  that  they  do  not  state 
the  names  of  the  witnesses  whose  testimony  is  wanted  nor  the  particular  facts 
which  can  l)e  proven  by  their  testimony." 

(iiddingn  vs.  Clark,  4^d  Cong Smith,  IH 

An  affidavit  accompanying  an  appli(*ation  to  take  further  testimony  should  state 
Hpi'cifically  the  facts  expecteii  to  be  proved,  and  the  witnesses  by  whom  they  are 
to  be  proved.  After  the  committee  has  decided  a^inst  an  application  and  reported 
the  grounds  for  its  decision,  it  is  too  late  to  put  m  a  new  application  avoiding  the 
decision. 

Mafmm  vs.  Gates,  47th  Cong 2  Ells.,  11 

Probable  showing  mnet  be  made. 

"A  cane  should  not  Ixi  reopened  unless  it  appears  to  the  House  that  on  a  new  hear- 
ing the  contestant  would  probably  be  able  to  produce  evidence  which  would  entitle 
him  to  his  seat.'* 

Thohe.\».  Carlisle,  60th  Cong Mobley,  526 

A  prima  facie  case  for  reopening  not  to  be  rebutted  by  ex  parte  affldaTits. 

Where  a  prima  facie  case  is  made  for  the  reopening  of  an  election  case  it  can  not  Ixj 
relmtted  by  ^j: /xiWf  affidavits.  But  a  reasonable  showing  having  l)een  ma<ie  by 
t-ontestant,  he  should  Ixj  pennitted  to  establish  his  allegations  by  legal  evidence. 

Thnhc  vs.  Carlisle  (minoritg  rqtort) ,  J^Oth  Cong Mobley,  531 

Allegation  that  retnmi  in  lame  handwriting  refated  by  retnmi  themselves. 

A  prima  facie  case  for  reopening  made  by  contestant  can  not  be  rebutted  by  e.r  jKirte 
affi<lavits,  but  where  the  chief  charge  was  that  a  large  number  of  returns  were  in 
the  siinie  handwriting  and  the  original  returns  were  presenteii  and  by  their  appear- 
ance effectually  refuted  the  chaige,  their  presentation  was  not  of  the  same  charac- 
ter iXi*  a  counter  affidavit  on  a  disputed  question  of  fact. 

rhohc  \H.  Carlisle  ( J/r.  Howell) ,  SOth  Cong Mobley,  634 

Reasonable  diligence  required. 

Parties  should  be  bound  by  a  reasonable  rule  of  diligence,  and  unless  it  is  shown  that 
due  diligence  has  been  used  an  application  for  an  extension  of  time  to  take  addi- 
tional testimony  will  be  refused.  . 

}fah8on  vs.  Gates,  47th  Cong 2  Ells.,  8 

Where  the  contestant  fails  to  show  due  dili^nce  in  the  use  of  the  time  allowetl  him 
t)y  statute,  the  committee  is  not  justified  in  allowing  further  time. 

Thobe  vs.  Carlisle,  SOth  Cong Mobley,  525 

Contestant  asked  for  leave  to  take  further  testimony,  but  as  he  failed  to  show  that  he 
had  Ix^en  reasonably  diligent  in  procuring  testimony  within  the  time,  the  com- 
mittee recommendea  that  the  application  be  denied. 

Vanderburg  vs.  Tongue,  55th  Cong Report,  437 
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Leaye  to  take  more  teitimony  refued. 

Contestant  anpliiHl  for  loavo  to  take  furtlior  testimony  on  the  unrounds  stated  in  his 
notice,  an«l  one  other.  alle^in>r  tliat  he  had  Un^n  impcHled  in  taking  tentiniony  an^l 
his  witne?*H«»s  intiniidatisl  by  liin  own  arrest  for  nHitenipt  of  foiirt,  but  the  QOtn- 
niittee  refustMl  the  leave,  an  eontentant  had  made  no  attempt  to  take  te^iinony 
until  the  last  five  days  of  his  time,  and  liad  not  l>een  arrcstefl  until  the  time  had 
expinti,  and  was  then  detaint^l  onlv  for  a  few  moments,  and  as  it  was  vonk*^  douht- 
ful  whether  lu>  could  t^tahlish  tlie  /aet»<  allegeii  even  if  the  case  were  ref>pened. 

<  \tmiMl  V8.  Miner,  i>4th  <  'niuj Report  106 

Leaye  to  senre  notice  denied. 

The  committee  deniinl  the  application  of  jx^titioner  for  leave  to  sen-o  notic*e  of  con- 
t«»st,  on  the  jrrounds  that  with  reasonable  dili>ri»n(H»  notice  could  liave  been  served 
in  time;  that  it  did  not  ap|K'ar  that  there  was  any  substantial  irn)und  of  i^ontest, 
and  that  |K>tition(>r,  not  Ix'in^  an  inhabitant  of  the  State  of  Virginia  at  or  near  the 
time  of  the  ele<'tion,  was  ineli>;ible. 

Mrlhiiaid  vs.  Juw;^^  o4th  Omtj Re|H>rt  568 

Insufficient  showing  made ;  leave  refaied. 

When*  there  apiH^ariNl  to  Ih>  no  rea.^^on  for  making;  an  exception  of  the  case,  and  it 
appeannl  from  (*ontestaitt's  own  sliowin^  that  if  the  case  were  reopenoil  the  result 
of  the  contest  would  not  Ik'  <iifferent,  the  committee  refused  to  open  the  cst^  for 
the  taking  of  further  testimony. 

Ilotji'  vs.  0^7/,  o4th  <ou<f Report  1530 

Sitting  member  should  make  stronger  showing. 

Where  coiitestiM'  appHiHl  for  time  to  take  further  testimony,  but  did  not  state  the 
namt*s  of  his  informants,  the  sourci^  of  their  information,  or  the  parties  to  an 
allej;e<l  aj^reement  s<iu^ht  to  Ik;  shown,  the  committee  refused  tlie  leave.  The 
sittinj:  memUT,  iw  the  one  who  would  be  tlie  beneficiary  of  the  delay,  should 
make  a  stron^rer  showin^j. 

1  '</>/  Il^trn  vs.  Turttiuj/y  o4(li  ( 'fmy Re])ort  355,  pt  1 

The  min(>rity  favored  reojK^ninjr  the  case. 

I  'an  Horn  V8.  T'irf<nt:i/^  64th  ( un(/ Report  355,  pts.  2  and  3 

If  allegation  of  intimidation  of  witnesses  had  been  suitained,  it  would  have  been  good 
ground  for  reopening. 

Where  cniitcstunt  asked  fora  roopeninp  of  the  caw?,  and  thatafiul)committee  l)epent  to 
take  tlie  testimony,  on  tlie  jrround  that  he  had  iKtui  prevente<l  from  taking  it  by 
riotou.<  and  tumultuous  conduct,  the  committiv  s«tiiteil  that  this  ground,  if  sus- 
tairu'd,  \\(»uld  justify  j^rantinj:  the  petition,  but  in  this  case  it  was  not  sU2i>taiue<i, 
and  they  re<'<»inmended  tliat  the  application  be  denied. 

Ilmlson  vs.  Mr  A  Ircr,  66th  ( hmj Report  354 

Proper  manner  of  procednre  if  Congress  not  in  session. 

*'Tlie  coiiimitte*'  are  of  «»pini«»ri  that  if  either  party  to  a  case  of  conte8te<l  election 
should  «lesire  further  time,  and  ('on;rress  should  not  l>e  then  in  pession,  he  should 
jrive  notice  to  the  opp<i>ite  party,  an<l  j)rocee<l  in  taking  testimonv,  and  j>resinit  the 
same  and  ask  that  it  be  receivetl,  autl,  uimui  good  reason  being  shown,  it  doubtless 

wouM  bi'  all«)\vcd.'' 

1  '(ilhiiniiijhiiiu  vs.  ( \uiij>b<n,  o'6th  <  \trnj 1  Bart.,  224 

Extension  of  time  to  take  testimony. 

Wlicre  tlie  ^ittinL'  niemluTwas  notified  that  hi.^  seat  would  be  contested,  on  Mav7, 
but  testimony  was  n<»t  taken  by  petitioner  until  Octolx.»r  10-22  and  there  then 
remained  ton  little  time  for  the  sittinj;  mend)er  to  ]>rocure  testimony  before  the 
s'ssiou  of  ('nn^rcss,  the  committee  lieM  that  he  <'ould  not  have  been  expc^cted  to 
take  testimony  until  the  petiti<»ner  Inul  taken  hi.s  and  nnrommended  that  he  be 
giv(Mi  further  time.  (There  was  no  law  for  taking  testimony  in  force  at  the  time.) 
r>ut  the  House  n*fus('d  the  HMpiest  and  ^ave  the  scat  to  the  petitioner. 

'Jali'i/crro  vs.  llnn'jt  rjurd  [Jirsf  rontrfif),  IJth  Cong C  and  H.,  248 
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Additional  time  granted. 

When>  the  taking  of  testimony  was  interfered  with  by  the  presence  of  the  enemy's 
cmisorh!,  further  time  was  granted.  (There  was  no  general  law  in  force  for  taking 
testimony  at  the  time.) 

Bassatt  vs.  Bnyley,  13th  Cong .• C.  and  H.,  255 

Case  already  decided,  extension  nnneceiiary. 

Where  the  sitting  member  applied  for  time  to  procure  further  evidence,  but  the  com- 
mittee decided  the  case  in  his  favor  on  the  evidence  already  produced,  the  applica- 
tion was  rejected  as  unnecessary. 

W'lahburn  vs.  Ripley,  21si  Cong. . .  > C.  and  H.,  683 

Where  notices  to  take  testimony  insufficient,  additional  time  granted. 

Where  notice  to  take  testimony  was  by  inadvertence  ser\'ed  on  the  contestee  only 
nine  <lays,  instead  of  the  re<iuired  ten  days,  before  the  taking  of  the  testimony, 
but  under  such  circumstances  that  it  was  impossible  for  him  to  appear  at  its  tak- 
ing, the  conmiittee  passed  a  resolution  granting  further  time  to>take  testimony. 

Archer  vs.  Allen  [first  report),  3ith  Cong Report  8 

Application  for  extension  of  time  granted. 

W^here  notice  of  crontest  and  answer  had  \)een  served,  but  contestant  fs^we  no  notices 
to  take  testimony  until  the  time  was  more  than  half  gone,  and  the  sittiuj^  delegate 
had  gone  to  Washington  and  knew  nothing  of  the  testimony,  the  comnnttee  were 
of  the  opinion  that  the  sitting  delegate  erred  in  not  having  an  attorney  to  repre- 
sent his  interests  in  the  content  of  which  he  had  been  notified.  But  as  the  ques- 
tion was  "not  simply  what  these  parties  have  done  or  omitteil  to  do,  but  what 
was  the  expressed  wish  of  the  i)eople  of  Nebraska,'*  the  conmiittee  recommended 
and  the  House  granted  an  extension  of  sixty  days. 

( lutpmnn  vs.  Ferguson,  Soth  Cong 1  Bart.,  268 

Where  the  county  canvassers  certified  votes  as  cast  for  ** Member  of  Congress" 
instea<l  of  ''Representative  in  Congress,"  and  the  State  canvassers  in  consequence 
refuse<l  to  determine  the  result  in  the  usual  manner  or  to  issue  certificates  of  elec- 
tion, the  contestant,  believing  that  he  could  not  proceed  under  the  act  of  1851  until 
tliere  had  l>een  some  further  determination  of  the  result,  did  not  prosec:ute  his 
ciu^e,  but  on  the  meeting  of  Congress  i>etitioned  to  be  allowcnl  time  to  prcK!ure  tes- 
timony. The  committee,  without  deciding  whether  or  not  the  case  cAme  within 
the  act  of  1851,  but  iK'lieving  that  contestant  had  proceeded  in  a  l)ona  fide  belief 
that  it  did  not,  recommended  that  the  extension  be  granted.  The  minority  held 
that  the  contestant  should  have  proceeded  under  the  law.  The  House  agreed  with 
the  committee  and  granted  the  extension. 

Williamson  vs.  Sickles,  36th  Cong 1  Bart.,  288 

W^here  none  of  the  Representatives  from  a  State  had  been  admitted  until  near  the  clase 
of  the  first  isession,  and  the  contestant  had  not  served  notice  of  contest  on  account 
of  an  understanding  with  contestee,  the  committee  recommendeil  that  further  time 
be  given  to  serve  notice  and  answer  and  take  testimony.    The  House  took  no 

action. 

Thomas  vs.  A n^ell,  39lh  Cong 2  Bart.. ,  163 

Where  counsel  for  sitting  member  had  been  bribed  by  contestant  to  act  for  him  and 
to  refuse  to  surrender  testimony  in  his  possession,  the  sitting  meml)er  was  given 
further  time  to  take  testimony,  and  part  of  the  committee  were  of  the  opinion  that 
the  act  of  contestant,  which  would  furnish  ground  for  his  expulsion  it  he  were  a 
meml>er,  would  justify  a  refusal  to  permit  him  to  proceed  with  the  contest. 

Bourn  vs.  Be  Large,  4M  Cong Smith,  99 

Where  the  registration,  election,  and  returns  were  fair  and  honest  "in  some  if  not  in 
a  majority  of  the  parishes  of  the  State,"  the  committee  did  not  feel  at  liberty  to 
detlare  the  seat  vacant,  though  neither  contestant  had  furnished  sufficient  evidence 
to  (establish  his  right  to  the  seat.  The  parties  were  given  time  to  procure  further 
evi<lence. 

Sheridan  vs.  Pinchback,  43d  Cong 
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Additional  time  rafnied. 

• 

WtifH'  tivt*  iii4»iithH  after  the  cUt'tion  and  three  months  after  the  inception  of  the 
nmtcst,  the  Kittin^r  memlHT  a^ktHl  for  time  to  protnire  the  poll  books  of  several 
ti>\viishij)»i,  alle>;in^  that  they  wen*  irrt*Kular,  heid  that  he  ha«l  alrt^y  had  suf- 
iicient  tune,  and  the  appli(*ation  rt*fiiKed. 

/viWmi  vs.  Sffftt,  14th  rontj C.  and  H.,  282 

Tlie  <*oininitt(M>  held  that  tlic  fa<-t  tliat  the  cntting  member  was  a  member  of  the  pre- 
vious IIoiisi>  and  in  attentlant^^  on  it^  sessions  during;  most  of  the  time  that  t(«iti- 
inony  was  )K*in^  taken  w;is  no  ground  for  an  application  for  time  to  take  further 
t4>stiinony,  as  tlie  law  (of  1851)  plainly  eontemnlatiMl  that  the  parties  uiigrht  lie 
n»presenUMl  by  ap'nts.  The  fact  that  contestant  nml  lurupied  the  entire  rixty  days 
was  also  insuiiieient,  as,  wliile  the  law  prevented  either  fmrty  from  taking;*  testi- 
mony in  two  ])laivs  at  onee,  it  did  nut  prevent  both  iMtrties  from  taking;  ieetimony 
at  the  siinie  time. 

I 'ailanif if/hum  vs.  ( 'timpfni/^  ;i5th  <  'ong 1  ISart.,  234 

Wlien'  rontt^stet?  ap]»rKNl  for  furtlier  time  to  take  twtinumy,  on  the  ground  that  the 
eonti'stant  had  introdunNi  his  testimony  during;  the  last  fewdaysof  the  sixty  days, 
and  the  most  imiN>rtant  of  it  on  the  last  day,  and  presenti*d  ejL  jHirte  attiiLavitsto 
show  that  ho  couM  im|H>arh  and  cimtradiot  this  testimony,  the  (roniniittee  held 
that  he  mi^ht  have  taken  his  tt^timony  within  the  time,  especially  as  he  lia^l  ten 
days'  notice  «>f  the  witn(»sK*s  to'l>e  examine<l,  and  recommended  that  no  extension 
of  time  1m>  allow(Hl.  sayin^r:  **To^rantsuch  ]>oHt]Nmements  and  protracted  apjioint- 
ni(>nts  for  taking  additional  testimony  after  the  meeting  of  Cons^ress,  and  after 
lN)th  |>artic^'4  have  had  e<]ual  and  sutlicient  o]){N)rtunity  to  present  t-heir  full  case,  is 
practically  to  nullify  the  law,  to  render  the  rijrht  of  contesting;  a  seat  in  Ooiigre>!« 
useless  and  nupitory.  If  such  application  rt^ts  ui>on  no  stronger  reason  than  the 
laches  of  the  ]Kirty  making  the  sanu',  it  shouM  \w  promptly  rejecteii.  To  do  other- 
wisi»  is  to  disrepird  the  rights  <»f  partitas  and  constitutents,  to  trifle  with  the  privi- 
U^es  of  the  Housi*,  and  to  make  the  lal>ors  of  your  committee  interminable  and 
useless.  It  is  due  to  every  interest  con(H»nie<l  that  the  rights  in  dispute  should  l»e 
settliMl  and  parties  held  to  reasonable  diligi»nc*(N  un<ler  the  laws  of  the  land,  in  the 
prosiM'ution  and  priwentation  of  their  rtwinx^tive  claims."  The  minority  recom- 
mended that  the  application  i>e  gmnted,  but  the  House  agreed  with  the  niajority, 
and  refuH<Nl  to  extend  the  time. 

IIoH-ard  vs.  Coninr,  :inth  ( 'nmj 1  Bart. ,  277 

Where  c(»ntestant  appHiMl  for  further  time  to  take  testimony,  he  having  taken  none, 
allegin«r  us  a  reiLson  that  there  were  but  two  judges  of  the  district  court  in  the  Ter- 
ritory and  that  <»ne  of  them  was  inaccessible  and  the  other  a  violent  political 
opponent,  but  lie  had  given  notice  to  take  testimony  Ix'fore  a  prolmte  juilge,  and 
no  reastui  was  assigne<l  for  not  <loing  so,  the  extension  askiKl  for  was  refuHe<l. 

naUi ffos  vs.  /V'/-ir/,  .MY//  (h,nj 1  Bart.,  482 

TIm"  law  of  ls.">l  |>ermitting  b«)th  parties  to  take  testimonv  at  the  same  time,  it  was 
not  a  ^•uHicient  groun<l  for  an  extensi(>n  of  time  that  tfie  contestant  had  oi'cujde*! 
the  entire  sixty  ilays,  and  in  this  case,  it  api>earing  that  the  sitting  meuilH.'r  ha»i 
attemle*!  at  the  taking  of  testimony  onlv  a  few  minutes  and  had  made  no  attempt 
t<>  taki^  testimony  himself,  the  ai»plication  for  an  extension  of  time  was  refuse«l. 
The  law  allowing  the  House  to  extend  the  time  for  taking  supplementary  testi- 
mony "clearly  relates  to  cit^ics  in  which  the  applicant  has  taken  some  evidence." 
*  *  *  "The  policy  i)f  the  IIou.<(»  has  U'en  adverse  to  granting  extensions.  I'rii- 
crastination  in  tliese  cast-s  iliminishes  the  object  of  the  investigation  and  cheajjens 
the  vahie  «»f  the  linal  <lecision.  The  law  is  intt»nde<l  to  furnish  ample  opp<.)rtunity 
for  takintr  testinmny.  i'artit's  should  ]k'  held  to  a  rigid  rule  of  diligeni^  uncler  it, 
luid  no  extension  tjught  to  be  allowed  where  there  is  n'ason  to  l^elieve  that  had  the 
applicant  ))rnu<;ht  liiinst'lf  within  such  rule  there  would  have  been  no  occasion  for 
the  application." 

Bnhf(  vs.  Edironh,  4  !ii  i  'ain; Smith,  19 

In  a  contest(Ml-ekM*tion  case  the  thing  in  contrcjversy  grows  dailv  less,  and  an  exten- 
sion of  the  time  to  take  testiuinny  is  often  practically  equivafent  to  a  decision  of 
tlu'  ciu^e  in  favor  of  the  sitting  member.  "  It  dm^s  not  loUow  from  these  consid- 
erations that  a  sitting  mtan])er  can  in  no  case  l)e  allowed  an  extension  after  the 
time  allowe<i  by  law  for  taking  testimony  exi)ires,  but  your  committee  thinks  it 
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does  follow  that  no  such  extension  should  ever  be  granted  to  a  sitting  member 
unless  it  clearly  appears  that  by  the  exercise  of  great  oiligence  he  has  been  unable 
to  prfK'ure  his  testimony,  and  that  he  is  able,  if  an  extension  be  granted,  to  obtain 
such  material  evidence  as  will  establish  his  right  to  the  seat,  or  that  by  reason  of 
the  fault  or  misconduct  of  the  contestant  he  has  been  unable  to  prepare  his  case.*' 

biddings  vs.  Clarkf  4^d  Cong Smith,  92 

Where  application  was  made  by  the  sitting  member  for  an  extension  of  the  time  to 
take  testimony,  on  the  ground  that  bv  a  combination  among  the  friends  of  con- 
testant to  procure  indictments  of  the  election  officers  and  others  his  friends  had 
l)een  made  afraid  to  testify,  it  was  refused  on  the  grounds  (1 )  that  it  was  so  late 
in  the  Congress  that  an  extension  would  practically  decide  the  case  in  favor  of  the 
sitting  member;  (2)  the  affidavits  merely  set  forth  the  conclusions  of  the  affiants 
that  certain  indictments  were  malicious,  and  not  the  facts  on  which  the  conclu- 
sions were  based,  and  did  not  assert  that  any  witnesses  had  been  imprisoned  or 
othen^ise  placed  beyond  the  reach  of  subpoena;  (3)  it  did  not  appear  that  con- 
testee  ha<l  made  any  attempt  to  take  testimony;  (4)  no  affidavits  were  produced 
from  the  witnesses  themselves  stating  that  they  had  been  afraid  to  testify;  (5) 
intimidation  was  alleged  in  only  part  o!  the  district,  and  no  attempt  had  been 
made  to  take  testimony  in  the  remainder,  and  (6)  the  names  of  the  witnesses  and 
the  facta  to  l)e  proved  were  not  given. 

Giddhujsys.  Clark,  42d  Cong.. .' Smith,  92-94 

Admissibility  op. 

Reference  of  a  paper  doei  not  make  it  competent  OTidenee. 

**  The  reference  of  a  paper  is  not  decisive  in  one  way  or  the  other  of  its  competence 
as  evidence.  That  question  is  always  to  be  decided  by  the  committee  and  by  the 
House.*' 

Foster  vs.  Covode  {prima  facie  casey  minority  report,  sustained  by  tfie  House),  4^st 
Cong 2  Bart.,  525 

Not  taken  within  time  required  by  State  law,  admitted. 

Where  (at  a  time  when  there  was  no  law  of  Congress  in  force  on  the  subject)  testi- 
mony was  not  taken  by  petitioner  until  four  months  after  he  had  giv3n  notice  of 
his  intention  to  contest,  and  the  testimony  was  objected  to  by  the  sitting  member 
on  the  groim<l  that  it  was  not  taken  withm  the  time  prescribed  by  the  State  law 
for  ((jn tests  in  tlie  State  legislature,  and  also  that  the  delay  of  four  months  was 
unreasonable,  the  committee  overruled  the  objections. 

J'orterjield  \H.  McCoy,  14ih  Cong C.  and  H.,  268 

The  rules  of  evidenc^e,  and  of  construction  of  the  Vircinia  statutes  regarding  the 
qualifications  of  voters,  as  adopted  in  Porterfield  vs.  McCoy,  adopted  and  applied 
in  the  case  of — 

lA>yall  vs.  Newton,  2l8t  Cong C.  and  H.,  523 

Taken  according  to  State  law,  admitted. 

Where  (at  a  time  when  there  was  no  law  of  Congress  in  force  upon  the  subject) 
notice  was  served  and  depositions  taken  in  acconiance  with  the  provisions  of  the 
State  law,  and  the  depositions  were  similarly  taken  by  both  parties,  upon  due 
notice,  and  in  the  presence  of  representatives  of  both  sides,  the  committee  held ' 
that  they  should  be  admitted. 

Xeidand  vs.  Graham,  ^4^h  Cong 1  Bart. ,  6 

Taken  after  the  time  fixed,  rejected. 

Where  the  committee  had  fixed  January  1,  1834,  as  the  time  for  closing  the  taking 
of  testimony,  they  unanimously  decided  to  reject  all  testimony  taken  after  that 

time. 

JA'Irher  vs.  }foore,  23d  Cong C.  and  H.,  750,  826 

Taken  after  the  time,  inadmissible. 

Where  testimony  had  been  taken  after  the  expiration  of  contestant's  forty  days,  and 
over  the  protest  of  contestee,  the  committee  held  it  to  be  inadmissible,  but 
attention  to  the  fact  that  it  would  not  change  the  decision  of  the  case  if  adi 

Hell  vs.  Snyder,  4Sd  Cong 

H.  Doc.  610 44 
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\Vlu»n»  all  tlip  tc»9tiiiH)iiy  wan  taken  by  contestant  out  of  time,  a^minst  the  protert  of 
(•(intt*r<t(H%an4l  not  i'n»Hs-i*xaniiiu*<l,  the  caM' nhould  he  diHmiHHed,  and  if  the  election 
ntt'iltNl  investijmtion  Huch  investipition  nhould  be  undertaken  by  the  Uoiuie. 

Ptujt  vs.  Pint  ( minurifij  n*jHtrt ) ,  4i^^h  Cong ^^obley,  476-479 

Taken  out  of  time,  rejected,  eyen  where  objection  waived. 

CV>nteHtant  t(K>k  tt>Htini(^ny  nion*  than  forty  dayn  after  the  date  of  service  of  eontes- 
tre'saiiswer  «»ii  him.  claiming  that  the  forty'davB  eommcneed  to  run  with  tlie  fii>t 
day  of  taking  ti^s'timony.    The  committee  held  that  the  act  approved  Marvh  2. 


extende<l  exfv]»t  for  ^o<mI  resiUHmH.  In  thin  caM>  no  good  reason  was  shown,  and 
it  aj>|K'ani]  that  contestant  had  in  fa<*t  only  consumed  eighteen  days  in  taking 
tt'stiniony.  Contt^tee  hail  cro>w-exainined  the  witnesses,  and  had  only  entered 
objection  after  all  the  testimony  was  taken,  and  had  in  his  oral  ai^nment  expreRsetl 
his  \vi!lingiii*ss  to  have  it  consideriHl,  but  the  committee,  with  only  one  disfcienting 
vote,  excliide<l  it. 

nraiUrtj  \a.  SInnaiiA,  40th  Cong 1  Ells.,  296 

In  Chief,  in  Time  for  Rkuuttal. 

Teitimony  in  chief  taken  in  time  for  rebuttal  ezelnded. 

AVlu»re  tc-^tiinoiiy  was  taken  umleraPiMH'ilicati<m  too  vague  and  uncertain  to  be  good, 
and  \v;is  takiMi  during  the  la.st  ten  (lays  in  a  i*ount^  where  contestant  had  taken  no 
testimony  during  his  time  for  taking  U'stimony  in  chief,  and  the  notices  to  take 
tcstiuKtiiy  siH'ci<ie<I  that  it  was  to  W  testimony  in  rebuttal,  but  it  was  niainly  testi- 
mtiiiy  ill  chief,  and  was  obji*cte<l  to  at  the  time,  the  committee  Rejected  tlie  ttMtlmuny 
on  thfse  two  gnmnds. 

limmht  nj  vs.  Ifnruhoti,  44fh  Onig Smith,  364 

Where  a  return  was  re<'ommend<Hl  to  Ixj  rojtH'fced  for  fraud,  and  only  votes  provetl 
aliunde  counttnl,  the  minority  held  that  voti*s  prove<l  by  the  contestant  during  his 
ten  days  for  n'buttaK  no  testimony  having  l>et»n  taken  in  regard  to  them  during 
the  taking  of  t^'stiniony  in  chief,  of  by  the  contestee,  should  not  be  coimt^^l. 

I  A  Mni/iH  vs.  Fnriirll  {ininnritij  r*'pnrt)^44fh  Cong Sniitli,  423 

Ti'stinioiiy  in  cliiif  tak<»n  in  tlie  time  for  rebuttal  should  not  IxM'onsidenMl.  S<i  of  te^^ti- 
iiioiiy  whirh  it  docs  not  apin^ar  was  taken  on  due  notiire,  and  in  niganl  ti»  matters 

imt  nientione<l  in  the  notice  of  contest. 

lilffu r  vs.  Fiiih'if  ( ininorittf  rrjH,rt),  .}7th  (nng 2  KIls.,  229,  231,  242 

Testiinniiy  in  chief  taken  in  the  time  for  rebuttal  ought  not  to  Ik»  nreive<l. 

y V/f/f  vs.  I*inr  ( inliiorllt/  n  jtort) ,  4'fth  (  ong Mt)hley,  .!>07 

Where  eniitestant,  during  his  testimony  in  chief,  had  sought  to  establish  the  vote  of 
two  ]>re(incts  by  the  testimony  of  l.'nited  States  suiJervisora,  and  c<mti»s*tee  had 
intPMhired  tesiiiiiiMiy  to  sh<»wthe  c«»rreetnessof  thert^tunis,  and  conti'stant,  durinir 
tile  time  for  rebuttal,  called  the  individual  voters  to  testify  to  their  voto>»,  the 
luinnriiy  lieM  that  this  was  testiiimny  in  chief  taken  in  time  for  rebuttal,  and 
slionld  l»e  ex«-lniled. 

MiUt  r  \'i^.  K/fitttt  iiiiitinritif  i-'jHtrt),  /> ls(  i^ong Rt»well,  .^73 

Te>tiin(»nv  in  ehiel  taken  in  time  for  rebuttal  slundd  not  Iw  consideriHl. 

Me  I  hi  [Jit  vs.  Til  r  III  II  i  III  i  unfit  1/  rrpint),  .'tlst  ( 'nng Kowell,  3l)5 

In  chief,  taken  in  time  for  rebuttal,  protested  against. 

WluTc  te^tiiiii»ny  in  rliief  was  offere<l  during  the  time  for  rebuttal,  *'when  the  cnn- 
te^^tre  had  un  opportunity  to  contradict  the  same,*'  the  committee  said  that  it 
"  was  <»ffere«l  in  oj.en  violation  of  every  known  princi]»le  ot  the  laws  of  evideiuv, 
anil  we  iKM'cby  offer  our  ]>r<;test  ajzainst  su«'li  ]»nu'tice  lK?fore  this  committtH;  in  the 
future.'' 

Lifiu'h  vs.  \  'iimli  ci  /■,  .'>otli  ( niiij Mobley,  (55y 
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Testimony  in  chief,  taken  in  time  for  rebuttal,  not  to  be  reeaiyed  without  cause. 

The  right*!  of  the  House  under  the  Constitution  are  not  abridged  by  the  act  r^ulat- 
ing  the  manner  of  taking  testimony  in  contested  election  cases,  but  each  Congress 
in  enforcing  those  rights  will  not  depart  from  the  terms  of  the  act  except  for  cause. 
Where  no  reasons  are  presented  for  taking  testimony  in  chief  during  the  time  for 
rebuttal,  the  committee  will  not  consider  such  testimony. 

J*Oiitey  vs.  Parrettf  old  Cong Rowell,  189 

Not  considered. 

Testimony  in  chief,  taken  in  time  for  rebuttal,  in  regard  to  one  c*ounty,  was  not  con- 
sidered bv  the  committee. 

Willimm  vs.  SetU^,  53d  Cong Report  337,  p.  16 

Evidence  claimed  to  be  in  chief  was  taken  in  the  time  for  rebuttal.  The  committee 
seems  to  have  considered  it  properly  rebuttal  evident.  The  minority  strongly 
object e<l  to  rtK^iving  this  testimony,  and  brought  the  matter  formally  before  the 
Houne  by  a  motion  to  recommit,  but  the  motion  was  lost  by  a  vote  of  60  to  131. 

G'oofhnjji  vs.  Cobhf  54th  Cong Report  1122 

Tes>tiniony  in  chief,  taken  in  time  for  i:ebuttal,  was  not  considered. 

Aldrlch  vs.  Rohhim,  56th  Cong Report  327 

Before  Wrong  Officer.     (See also  IjKVf  for  taking  Testimony.) 

Taken  before  disqualified  pfflcer,  inadmissible. 

Where  the  testimony  in  one  county  was  taken  before  a  notary  who  w^as  a  minor,  the 
minoritv  held  that  it  should  have  been  excluded.  The  majority  did  not  consider 
it,  but  left  the  question  open  whether  it  might  have  been  considered  as  taken 
before  a  de  facto  officer. 

Williams  vs.  Settle,  53d  Cong Report  337,  pt.  1,  p.  21 ;  pt.  2,  p.  8 

Before  officer  not  named  in  notice,  not  admitted. 

Depositions  taken  under  the  act  of  1797  were  excluded,  amons  other  reasons,  ])ecause 
taken  l)efore  magistrates  not  named  in  the  notification  and  not  properly  certified. 

McFnrland  vs.  Paniancc,  8th  O/ng .C.  and  H.,  132 

Must  be  taken  before  the  officer  named  in  the  notice. 

When*  notice  was  given  to  take  testimony  before  the  chief  justice  of  the  Territory, 
an<l  it  was  taken  before  a  judge  of  probate,  the  majority  of  the  committee  were  of 
opinion  that  the  evidence  ought  to  be  rejc»cted. 

Otero  VH.  Gallegos,  34th  Cong 1  Bart.,  184,  and  Rept.  90,  p.  13 

Must  be  taken  within  the  time  and  before  proper  officer.  * 

Whore  a  deixKsition  was  taken  a  month  after  the  expiration  of  the  time  allow^ed 
under  the  law  of  1851,  and  before  a  judge  in  the  District  of  Columbia,  iiistead 
of  lH?fore  an  officer  resident  in  the  District,  as  required  by  the  law,  the  committee 
rejected  the  deposition. 

Todd  V8.  Jayne,  38th  Cong 1  Bart.,  556 

May  be  taken  before  probate  judge. 

The  pr()l)ate  court  in  Nebraska  Territory  is  a  court  of  record,  and  testimony  may  be 
taken  U'fore  a  probate  judge  under  the  act  of  1851. 

Ihiihf  VH.  E}<tal/rook,  36th  Cong 1  Bart.,  :\06 

Where  all  testimony  taken  before  unauthorised  officer,  case  dismissed. 

A  eas{>  was  dismissed  l)ecause  the  testimony  of  contestant  was  taken  Ijefore  an  officer 
not  authorize*!  by  law,  without  the  written  consent  of  the  parties.  "It  is  insisted 
that  tlie  House  of  Representatives,  in  judging  of  the  elections,  qualifications,  and 
returns  of  its  nieinl>ers  is  not  bound  by  the  rigid  rules  of  judicial  procedure.  This 
is  true,  but  applies  only  to  exceptional  cases,  not  provided  for  by  the  *  rules  pre- 
siTilKMl.'  It  would  l>e  worse  than  idle  to  prescribe  rules  if  they  may  be  willfully  and 
unnecessarily  disreganled." 

Stolbrand  va,  Aiken,  47th  Cong 2  Ells.,  6aS 
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Taken  before  oiBoer  not  anthoriied  by  law,  inadmiaaible. 

De|M  181 1 ions  wen>  hold  to  \k*  inadiitiHsible  Inxtiiise  taken  Ix'tfore  a  cr.>uiity  rlerk,  an 
otlicer  not  anthoriMnl  by  law  to  take  tlieni,  and  otliere  because  taken  in  one  county 
before  a  notary  fn>ni  another  county. 

StovellvH,  CaMl,  470i  Comj ! 2  Ells.,  068,674 

Offleer  named  in  the  law  deriyet  anthority  ftom  it  and  not  ftrom  8tat«  lawa. 

Testiniony  was  olijecttni  to  liecause  taken  tx»fon»  a  mayor  outside  of  the  city  of  which 
he  was  mayor,  the  statutes  of  Imliana  emimwerinff  the  mayor  to  administer  oaths 
only  in  the  city  or  town  of  whicli  he  is  mayor.  "But  the  committee  were  of  opin- 
ion'tliut  tlie  authority  to  take  tht^se  depositions  was  derived,  not  from  the  statutes 
oi  Indiana,  but  fromttic  statute  of  the  ( -nited  States  already  cited,  the  mayor  of  a 
city  Ikmu^  one  of  the  perst^ns  desi^iate<l  in  that  statute  to  take  such  depositions, 
and  that  lie  would  have  l>een  authorized,  as  such  desifj^nated  person,  to  take  these 
deiMtsitions  had  the  statutes  of  Indiana  conferred  upon  him  no  power  to  administer 
oaths." 

HVw/j^Mr/i  vs.  r<f>or/i*>7»,  ,iUth  ( hng 2  Bart.,  56 

The  minority  held  that  the  ulK>ve  objection  was  k^kkI,  but  did  not  preHS  the  point. 
WaHhharn  vs.  ViH>rho')^  [minority  rrjwrt),  S9th  Cong 2  Bart.,  (i6 

Ti^stimony  had  l^een  taken  lM»foro  a  notary  resident  of  the  district,  but  not  of  the 
county  in  which  the  testimony  was  taken,  and  not  authorized  by  the  laws  of  Ala- 
bama to  act  in  tliat  county.  The  committee  held  that  under  tlie  terms  of  tlie  act 
of  Con^jrcsfl  anv  notary  n*sidcnt  of  the  district  was  empowered  to  take  any  of  the 
ti'stimony,  an(f  that  the  authority  of  the  notary  was  derived  from  this  act  "and  not 
from  the  State  law. 

The  minority  held  that  he  had  no  jwwer  to  act. 

Aidrich  vs.  Rohbimj  54th  Cong Rei>ort  572 

The  same  ruling  made. 

(iooda-ija  vs.  Cohh,  r>4tU  Cong Report  1 122 

Taken  before  diaqnalifled  notary,  receiyed  wbere  objeetioii  not  made. 

Evidence  was  taken  outside  the  <listrict  l^efon^  a  notary  resident  of  the  district,  but 
objection  wan  ma<le  on  thi.^  ground  at  the  taking;  of  the  testimony  of  only  one  wit- 
ness. The  (M»mmittee  considered  the  testimony  of  the  others.  **A8  to  tlii^  others, 
the  absence  of  (►bjection  warrants  the  inference  of  consent,  and  their  evidence  is 
lej^ally  l>efore  the  Mouse." 

(i(Knhnin  vs.  Cohb^  o4(h  Ounj ReiK>rt  1 1 22,  p.  5 

Taken  be^re  disqualified  notary,  received  when  not  objected  to  in  time. 
Testimony  had  h<*en  taken  in  New  York  County  l)efore  a  notary  who,  by  hia  rwent 
removal  from  Kinp*  U*  New  York  County,  had  proliably  tcHJhnically  Vaciiteil  his 
ortice,  but  no  objection  to  his  comi)etency  was  entered  until  the  taking  of  testi- 
mony in  rel)uttal.  Tiie  committee  held  that  objection  to  the  testimony  in  chief 
was  therefore  waive*!,  an«l  considered  it  in  evidence. 

MUrhi'U  vs.  Walsh,  r>.}lh  ( hinj ReiH)rt.  1849 

TkANSCKIITION,   and    SltJNlNG    OF. 

Mast  be  written  in  presence  of  magistrate. 

Testimony  which  <li<l  not  ai)pear  to  U^  written  in  the  magistrate's  presence  wa.s  not 
received  )>v  tlie  llniise. 

« 

Jnrhtji,  vs.  W'fiifiK'j  JfJ  ('on(f C.  and  H.,  58,  G2 

Mast  be  sabscribed  by  tbe  witness. 

The  cnmmittee  unanimously  a<l(>i>ted  ns  a  rule  of  de<*i8ion  'Hhat  all  depositions  not 
subscribed  }>y  tiie  witness  beexclude<l  unles.**  the  certificate  of  a  magistrate  Insuffi- 
cient acconliujr  to  the  laws  of  Kentucky."  The  House,  which  discussed  this  t«i?e 
in  detail,  d(K\s  not  a]>iK'ar  to  have  rultHl  on  the  point. 

J^'trhiv  vy.  Moore,  JJd  ( ong 0.  and  11.,  749,  826 
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Not  signed  by  the  witness. 

A  defK^sition  which  the  witness  refused  to  sign  was  disregarded  by  the  committee  on 
this  ground  among  others. 

Noyes  vs.  Rochrellj  o2d  Cong Stofer,  33 

Written  out  by  one  of  the  parties,  excluded. 

Under  the  act  of  1797  providing  that  depositions  should  be  reduceil  to  writing  in  the 
prtu^ence  of  the  parties  or  their  agents,  depositions  written  out  by  one  of  tlie  parties 
should  be  excluded. 

McFtirland  vs.  Piirviancej  8th  Cong C.  and  II.,  132 

Tampered  with  by  contestant,  should  be  suppressed. 

Where  the  testimony  as  fast  as  transcribed  was  given  into  the  possession  of  one  of  the 
attorneys  for  contestant,  who  made  marginal  suggestions  in  pencil  on  it  chiefiy  in 
regard  to  the  spelling  of  proper  names,  and  the  stenographer  afterwards,  in  some 
instances,  corrected  the  testimony  in  accordance  with  these  marginal  suggestions, 
the  minority  held  that  a  motion  to  suppress  the  testimony  should  have  been  granted. 
(The  majority  had  held  that  there  was  no  evidence  that  the  depositions  had  been 
in  any  sen^  tampered  with.) 

SeM'mghitns  vs.  Frost  (minority  report) j  47th  Cong 2  Ells.,  403 

Testimony  transcribed  by  contestant,  and  altered  by  him,  should  be  suppressed. 

The  minority  held  that  the  testimony  of  contestant  should  be  suppressed  on  the 
pround  that  it  was  not  written  out  in  the  presence  of  the  notary,  nor  forwarded  as 
direct<'d  by  law,  but  was  copied  by  contestant  and  his  agents  and  altered  in  such 
a  way  as  to  destroy  its  integrity. 

Mnckry  vh.  O'  Connor  {minority  report)^  47th  Cong 2  Ells.,  581-592 

Immaterial  by  whom  transcribed,  if  correctly  done. 

**The  provisions  of  the  statute  in  regard  to  the  form  and  manner  of  taking  and  for- 
waraing  testimony  in  conteste<l-election  cases  are  merely  directory"  and  the  only 
que^stion  which  the  committee  deemed  it  necessary  to  consider  was  "whether  the 
essential  provisions  of  the  law  ha<i  been  complied  with;  that  is,  had  the  testimony 
of  the  witnesses  been  correctly  rei)orted,  and  had  that  testimony  been  forwarded 
to  the  House?"  When  the  evidence  was  taken  down  in  shorthand  the  steno- 
graphic notes  were  the  original  evidence  of  what  the  witnesses  deposed,  but  it  hav- 
ing l)een  agree<l  that  they  should  l>e  afterwards  transcribed,  it  was  immaterial  how 
or  by  whom  they  were  transcribe<l,  providing  it  was  correctly  done,  "since  the 
notary  i)ubli(*  accepted  the  work  as  done  by  the  copyists,  and  certified  to  the  same 
as  being  the  depositions  taken  by  him.  The  fact  that  the  contestant  assisted  in 
making  transcripts  of  this  evidencre  does  not  detract  from  its  <;orrectness. " 

Mackey  vs.  0'  Connor,  47th  Cong 2  Ells.,  566 

Depositions  must  be  written  and  certified  as  required  by  law. 

Depositions  nmst  be  properly  certified,  and  it  must  appear  that  they  were  reduceil  to 
writing  in  the  presence  of  the  proper  officer  or  they  can  not  be  considered. 

Jjnre  vs.  Wheeler  (minority  report),  47th  Cong 2  Ells.,  Ill 

Notices  to  Take  Testimony. 

Name  of  witness  omitted  ftrom  notice  to  take  testimony. 

Where,  by  clerical  mistake,  the  name  of  a  witness  was  left  out  of  the  list  of  notices 
to  take  depositions,  and  the-dei^sitions  were  taken  too  late  to  renew  the  notice 
and  give  the  required  ten  days'  notice,  and  contestee  insisted  on  his  objection  for 
lack  of  notice  and  refuse<l  to  cross-examine  the  witness,  the  committee  sustaiiuni 
the  objection  and  excluded  the  testimony. 

Dofige  vs.  Brooks,  39th  Cong 2  Bart.,  83 

Taken  upon  insufficient  notice,  not  admitted. 

Notices  to  take  testimony  under  the  act  of  1797  were  left  at  the  house  of  the  sitting 
member,  but  did  not  reach  him  (he  being  at  the  seat  of  government)  in  time  for 
him  to  attend  or  apixjint  an  agent.  Notices  were  also  left  with  a  person  who  had 
I)reviously  acte<l  as  voluntary  agent  for  the  sitting  member,  but  he  did  not  attend. 
Jfeht,  that  the  de|)Ositions  should  be  excluded. 

McFarland  vs.  runmnce,  8th  Qmg C.  and  II.,  132 
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Notices  to  take  testimony  should  specify  the  names  of  the  Totan  attaekad,  and 
the  disqualification  charged. 

(t(Mu*riI  iKttici*  that  tt^tiiiiony  would  U^  takon  t<)  prove  the  diflqiialifi(^tioTi  of  voteni 
hi*l(l  Xn  )n'  insiitriritMit.  It  should  haw  s]HH>ifi(Hl  the  iiaiiief«  of  the  votern,  aiui  the 
{Kirticiilar  (|iialiti(*atioii>  thi>y  wen*  alK>ge«l  to  lack. 

i:ostn„  vs.  Stntt,  If/h  f  nmj C.  and  II.,  2S4 

Taken  on  due  notice  admitted,  though  not    orots-ezamined. 

When  th«*n>  was  no  law  in  U^wv  iirovidhi^ra  niethiNl  of  taking  tefitimony  in  (*nntefito<l- 
(*h*rtion  rast's,  (^'positions  taken  on  due  and  n^ponable  notic'e  were  rcH*ive<l» 
thoii^rii  tti4'  sitting  iiicnilKT  tuid  n'fusiMl  toattend  at  their takin>;,  lielieving  thepnn 
('Ceding  to  )h>  ilh>pil. 

Turn,  r  vs.  linf/fitSy  J  1th  <  hmj C  an«l  H.,  237 

Where  taken  on  due  notice,  hetort  officers  authoriiad  to  administer  oatlUf  raoeived. 

When  th(>re  wiu^  n<>  law  of  (*on^res.'<  ])rovidiug  a  niethtxl  of  taking  testimony  in 
rontcst(MU>h'ction  rases,  and  a  (H'titionrr  in  Vii^nia  had  taken  tei<tiuiony  after  the 
analn^y  of  the  nietlnxl  proviiltNl  for  <'ontet»b»  in  the  State  leginlaturef  before  a  anix- 
nnssinn  a|>|)olnt<Mi  hy  the  court,  coTn|N>se<l  of  tliree  juatieeB  of  the  peait^  or  notarieif 
)Mihlic,  and  thi*  sittin;;  niendnT  had  ohjcvti^l  to  the  testimony  and  rcCi]He«l  t<c»  attend 
at  its  taking,  on  the  ^Tound  that  tlie  nHiuniiwion,  Ijeing  anpointe<l  un«ler  a  law 
providing  for  a  <lifffn'nt  class  of  contt^tH,  hail  no  authority,  but  had  hini»elf  taken 
testimony  iK'fon*  two  ju.stices  of  the  iK*a<'e  in  their  capacity  as  jiwticeH,  the  eoni- 
inittrc  ix'(viv<Hl  the  testimony  of  lH)th  (Kirtien,  on  the  ground  that  itlia<l  lj€H.'n  taken 
on  due  notitv  and  U^fon*  otJicei-s  authorixiHl  to  adniiniHter  oaths.  (This  cane  hai> 
lH'»*n  ^'ui^rally  tpiotiMl  tus  n'cciving  the  tt^HtiInony  of  j)etitioner,  iKH'auw.^  taken 
acnirdin;;  to  tlur  law  i>roviding  for  ciuitentH  in  the  legislature;  but  this  question 
sivnis  n(»t  tn  have  Iuhmi  <*onsidiTtHl.  The  testimony  taken  by  the  coniniission  was 
rccrivtMl  iH'rans*'  its  nicinUTs  wcn»  justices  of  the  i)eAoe,  without  referen<*e  to  the 
({Ucstion  n\  its  authority  a.^  a  coinniission. ) 

l.t>l/(iil  vs.  Xtii'iun,  ./jst  <  out/ C. and  li. ,  522 

Law  kou  Takino  Testimony. 

Law  (of  1851 1  substantially  complied  with. 

Whrro  the  sittinir  nirinlKT  took  his  evidence  ])efore  two  justioes  of  the  peat^,  the 
oiIht  nilieers  named  in  the  art  <if  IS51  refusing  to  take  his  evidence,  on  the  ground 
that  tiieir  other  <iflii'ial  <Iiitii's  would  not  permit  them  to  dos<.),  it  was  lieU!  that  the 
law  was  complied  with.  (The  law  permitttnl  testimony  to  l)e  taken  ])efore  justici-s 
of  th<-  peaee  nnly  wlu'u  nn  «»ther  dllieer  nauHHl  in  the  act  residetl  in  the  district. ) 

Ilfiiri.o'it  vs.    Ihiris,  .itith   (  'mn/ 1   Bart.,  l\Al 

The  law  of  isol  permitte<l  testimony  t(»  he  taken  l)efore  justices  of  the  j>eaot»  only 
when  there  w<re  ii<>  other  ollieers  nam<Ml  in  the  law  rtvident  in  the  district.  In  a 
I'lisi'  inmi  hakota  Teiritory  e(»ntestant  took  hisdei>ositionsljefore  two  justices  of  the 
peat-e,  alle;:iii^Mhat  theonlyotlierotlieers  name<l  in  the  law  wert*  tlie  chief  justiii»  and 
asMM-iate  ju«ti«'e  of  the  Territory,  and  that  as  the  families  of  lh(»se  ofiicials  were 
i|<»nii<iKd  ill  Inwa,  and  they  themselves  only  came  into  the  Territory  to  hoMc<jurt, 
they  were  lint  residents.  "The  eonnnittee  were  of  opinion  that  the  two  justitvs 
of  the  jK-aei'.  nsideiitsof  tlu-  Territory,  wen-  comj>etent  to  take  the  deiKiHit  ions.'* 
Tin/fl  vs.  .1  nihil ,  -'tSfJi  ( 'iniij • 1  Bart.,  5.37 

Law  ;  of  1851  I  not  strictly  followed. 

The  lut  of  jN.')!  irave  jnrisdietion  and  authority  X(\  justic(»s  of  tlie  peace  only  in  ca."=e 
nonr  «»f  tlie  otiier  ollicer-  mentioned  in  the  act  were  ri'sident  in  the  district?  Then* 
were  at  least  three  such  ollieers  resident  in  the  distri(»t,  but  conti»stunt  had  ha*l 
suhporia-' '/"">• /"'^/z'  i->ne<l  hv  two  jnstieesof  the  |K'aee,  whicli  hadnotlKH>n  ol»evetl. 
The  enrninltt»'e  held  that  he  lia<l  taken  no  leiral  stej>s  to  procure  the  testinionv. 
( 'iiii'iij'iii  \>.   Tliiii/'  r,  .isth  ( 'niiij 1  Hart-. ,  570 


/ 
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Thf  i:liipf  iiistiw  of  the  Territiiry  beint;  required  by  law  to  be  a  reeident  of  the  Terri- 
tory and  beinK  aoUially  in  the  Territorv  during  part  of  the  time  that  depoeitiona 
were  l>eiiiK  takvn,  the  luinority  held  tliat  eonleslant  coiilil  not  take  his  toatimony 
bi'fim-  jiiHtirea  of  the  peace  ou  the  pretext  that  no  other  officer))  nam^  in  the  law 
wi-ri-  n'sident  in  tlie  Territor>'. 

T'Hhl\-».  JiitjH,-  [miuorilij  rqiori),  SStk  Cong 1  Bart.,  664 

Ex  Paktb, 

Teatimoay  taken  upon  nnreuonkble  notlM,  and  •>  parta,  rtjtatad. 
Whon%  at  a  lime  when  there  watt  no  law  of  Congress  in  force  providing  a  method  of 
taking  tefllimony,  a  candulate  wan  notified  tliat,  in  the  event  .of  hia  l^ing  declared 
ulfctwl,  hiH  election  would  Uv.  contented,  and  that  depoaitione  wonid  be  taken  at 
(s-rtiiin  H|«i'ified  times  and  plaiJes,  and  depositions  were  taken  pnrauant  to  the 
niilici's  Ixjfore  the  dei:laration  of  the  reiivilt,  and  in  the  absence  of  conleslee,  the 
(iiiiiniittee  held  tliat,  while  the  pniceeding  wan  extraordinary,  they  would,  never- 
Ihi.'l<-i4i,  hflvo  examined  the  deiwaitions  were  it  not  that  the  times  and  placea  of 
takiiiK  leNliitiiiny  were  mich  b»  to  render  It  physically  impossible  for  the  Bitting 
inenilHT  to  attend,  teintimony  lieini;  even,  in  Home  csHes,  taken  hi  two  remote 
plai-ex  at  the  »«iw>  time.     Under  these  Hrcumtrtanres  the  (^inuiittee  rejeeteil  the 

.  I  lien,  i.:d  t  ■,„„j Report  110 

Ex  put«  admitted. 
/,':  /Hirli-  c\idenc-e  iiled  by  petitioner  waw  exolmleil  by  the  pominitloe,  Imt  appears  to 
liiivt'  lH-<-n  coiisiden^  hy  the  Huiiw. 

l.!i',„  \i'.  Smith,  411' Ctmg C.  and  H.,  103,  HI 

Ei  parte  admitted  where  objsotion  •ubtlaatially  vaived. 
U'hiT.' tivtiiiiony  hail  I Bjfii  offered  by  the  petitioner  and  not  objected  to  by  the  sil- 
tJiii:  iiii'rtiln'r,  though  lit.'  had  not  attende<l  at  its  taking,  and  the  testimony,  with 
:idditii>nii1  tcslimonv,  wiih  lost,  the  [H>inmittee  permitted  It  to  be  retaken,  and 
iidniiilt^l  the  seconif  copy,  thongh  tbe  sitting  member  bail  not  attende<l. 

^.■.■Iv^.r.ml.:»,17lh(.\»ig C.  and  H.,  356 

Where  botk  lidat  pretest  ex  parte  teitimoity  Belthsr  oas  olyeet  to  it  In  tlie  other. 
Where,  nil  the  firMt  trial  of  the  ease  before  the  Territorial  Ixiard  of  i-anvaewrH,  the 
sitting  inciiilK'r  had  preeente<l  fxjnrte  testimony,  and  time  l)eing  granteil  to  the 
IH'tili'iiier  to  i>r<H'ure  teHtimoiiy,  he  presented  rxparle  testimony  alno,  ami  the  t-atie 
I'iiiiie  lK.'fore  the  committee,  in  part  at  least,  on  tJie  same  teatiiiiony,  Mil  that  iK^ti- 
tiimtT  cciuld  nut  lie  heard  to  objei't  to  ite  i-x  jiartf  character. 

UUUlh-  iiml  ni.-hiiT.l\>^.Win-j,  19lkCoii/j C.  and  11.,  508 

Ex  parte  affldavit*  admitted  ob  qneitton  of  Integrtt;  of  tranioript  of  depotitloiu. 
Where  it  wax  alletteil  that  the  transcript  of  evidence  had  l^een  altered  by  contestant, 
the  committee  receivetl  txjmrff  afli<lavit8  on  both  sides  and  decided  the  question 
n|Hin  Ihe  jiruponderance  of  aHJilavita. 

M'fhyxf.  0'Co,mor,47th  Omg 2  Ells.,  566 

Ex  parte  sfBdaviti  of  Uttle  velght,  even  when  admiiilble. 

Whcn>  ilic  S(;rte  canvassing  board  had  rejected  returns,  acting  upon  ex  pnrie  afiida- 
\itr',  nliich  were  legal  evidence  before  it  omler  the  statute,  and  when  the  caiie 
laiiic  Ix'fure  the  iimimittee  to  review  the  action  of  the  Slate  (anvaspers  these'aHi- 
duvitK  were  pnventetl  as  part  of  the  testimonv,  the  committee  said:  "These  aflida- 
vIIj",  if  ailmitwible  as  evidence  on  the  trial  of  this  case  upon  the  merits  at  ail — of 
which  there  is  great  doubt — are  entitled  U)  much  less  weight  than  testimony  rtupi- 
larly  lukeri  in  the  presence  of  both  [lartics,  and  where  the  wiliic-«^esinay  buei 

(;iMi,iij«  \;'.  O'lrt,  4H  Gmg 
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Ex  parte  affldaTiti  may  be  taken  ai  often  of  proof. 

Whore  i^etitioiiH,  a<n*<)in]»anie<l  by  ex  parte  affidavits,  were  preeented,  the  oommittee 
said:  *'  In  detenuiinn^  what  Bhonld  l)e  done  with  the  petitions  the  andereigned 
were  of  the  opinion  that  the  affi<lavit8  and  certificates  accompanyini^  the  petitions 
pliould  l)e  reffarde<i  ai<  offerp  of  pruofn — that  is,  statements  by  the* petitionee  of  the 
factH  which  they  projHM»e  to  prove — and  that  the  committee  should  consider  whether, 
if  all  thenc^^  Htateinentn  of  fact^^  were  taken  to  be  tnie,  the  petitions  could  be  main- 
taintnl;  that  if  they  could  not  it  would  not  be  worth  while  to  aek  thiH  House  for 
authority  to  take  ti'Htirrony  on  the  subject  or  to  take  any  other  action  than  to  dhih 
nii«f»  the  ]K*titionsi.'* 

Ihtfmi'Sixnd  WUmn.40th  Omg 1  £118.,:&M 

Ex  parte  inadmiMible. 
Testimony  taken  ej-  ]Hirte  and  without  legal  notice  rejected  by  the  committee. 

SjMiuiding  vh.  Meatf^  9(h  Cong j C.  and  H.,  158 

Where  there  was  no  law  providing  for  taking  testimony  in  contested-eleirtion  leases 
te^»tiInony  taken  ej'  parte  wa«  reje<?te(i  by  the  committee. 

Mc.Farland  vt*.  (MlpepiKr^  10th  i.\)ng .C.  and  H.,  222 

Tentimony  taken  rj-  jmrte  held  to  be  insufficient. 

Sergmnt,  19th  Cong C.  and  H.,  516 

Testimony  taken  er  purte  and  without  sufficient  notice  was  rejected  by  the  commit- 
tei>  VLt^  incompeti'nt,  but  the  parties  were  given  time  to  retake  the  same,  with  addi- 
tional evidence*. 

Sew  Jermj  ( Use,  26th  Omg 1  Bart.,  20 

Testimony  taken  ex  jxirte  and  without  due  notice,  and  after  the  time  fixed  by  the 
Ilouw,  ought  to  Ih'  rejiM'tCMl. 

Lert/  ( m  inorittj  rr]H)rt ) ,  ;/7th  Omg Report  450,  p.  24 

Kr  parte  affidavitt^  preHente<i  after  the  hearing  of  the  case  in  the  committee  were  not 
conHidered. 

Blair  vs.  Barrett,  SOth  Cong 1  Bart,,  814 

An  ex  parte  aflidavit  taken  a  year  after  the  close  of  the  time  for  taking  testimony 
wiiH  not  conHidenMl. 

Knox  vs.  Bloir,  JSth  Cong 1  Bart.,  526 

An  /'.'•  }}firle  allidavit  taken  ])efore  a  justice  of  the  i)eace.  without  notice,  an<l  after 
tlu'  (U*atli  of  contest ee,  was  not  (•on8i<UTtHl. 

Joins  vs.  Mann,  4^H}i  i hug .,2  Bart.,  474 

A>  y'^//7r  atli«lavit,<  are  not  evidence  and  can  not  l>e  made  such  by  the  mere  fact  of 
reference  to  the  coniinittee. 

Foster  vs.  Corodr  [prima  faeie  ea^e,  minoritif  refmrt,  suHained  bif  the  Jfon-sc)^  4IM 
<oug ". '. 2  Bart,,  524 

Where  a  package  of  testimony  was  lost  in  the  mails,  and  the  contestant  presented  the 
ex  parte  athdavits  of  his  attorney  and  the  attorney  for  contestee  reciting  the  sub- 
stance of  the  lost  testimony,  the  committee  held  that  these  affidavits  could  not  lie 

coiisi(lere<l. 

W'Ifjginton  vs.  Pa<-hero,  4'ttfi  (  ong 1  Kiln. ,  14 

*'Ther(»  is  \\i)  law,  and  no  practic<'  of  the  Committer*  cm  Elections,  as  we  understan<l  it, 
anthorizinjr  tlie  use  hy  the  committee  of  ex  parte  affidavits  to  determine  ques<tions 
of  facts  in  decidini:  the  merits  of  an  election  case.  ♦  *  ♦  The  importance  of 
election  cases  demands  that  the  testimony  shouhi  Ik*  taken  on  notice  to  all  pernons 
interested,  with  th<'  \'\\i\\\.  on  their  part  to  cross-examine  witnesses  and  to  exhibit 
testimony  in  reply  .s>  far  as  their  rijrhts  may  lH*affectisn)y  the  inquiry.  Thisniav 
Ik.!  done  (in  a  case  to  which  the  statute  for  tak in jr  testimony  <loes not dfrectlyapply^ 
under  or  after  the  analogy  of  the  statute  relatin^r  t<iConte«UKi  elections,  or  by  sum- 
moning witnesses  In'fore  the  connnittee,  or  in  any  other  manner  the  House  may 
dirtK't." 

Holmes  and  WUMm^ith  ( hog 1  Klls.,  323 
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Ex  parte  affidavits  filed  by  the  contestant  were  not  considered  by  the  committee, 
there  l>eing  notlnng  in  the  record  to  justify  the  resort  to  this  kind  of  proof. 

Hill  vs.  Caichings,  SIst  Cong Rowell,  806 

Res  GESTiE.     (See  aim  Dbclabations  op  Votebs.  ) 

Ez  parte  affidavits  part  of  the  res  gestSB  admitted. 

**The  law  is  settled  that  the  declaration  of  a  voter  as  to  how  he  voted  or  intended 
to  vote,  made  at  the  time,  is  competent  testimony  on  the  point.*'  And  under  this 
principle  the  ex  jnirte  affidavits  of  rejected  voters,  made  at  the  time,  and  declaring 
that  the  voters  making  them  were  qualified  voters,  had  been  registered  and  hela 
regint ration  certificates,  and  that  their  votes  had  been  refused  on  account  of  non- 
registration, were  received  (as  part  of  the  res  gestae)  in  connection  with  testimony 
showing  the  fact  of  rejection,  identifying  the  affidavits,  and  showing  the  circum- 
stances under  which  they  were  made,  and  other  testimony  showing  that  the  names 
had  not  been  struck  from  the  registry  list  by  the  board  of  review  during  the  time 
that  it  hsuX  power  to  do  so. 

Bellvi*.  Snyder,  4Sd  Cong Smith,  251-253 

Defixiition  of  res  gesta. 

The  rule  for  the  admission  of  evidence  as  part  of  the  res  gesUe  is  "that  when  it  is 
necessary  in  the  course  of  a  cause  to  inquire  into  the  nature  of  a  particular  ac^t  or 
the  int^'ution  of  the  person  who  did  it,  proof  of  what  he  said  at  the  time  of  doing 
it  iiiav  Ik?  a<hnitted  to  show  its  true  character." 

Wh(/(e  VH.  Harris  {minority  report),  35th  Cong 1  Bart.,  265 

Certificates  signed  by  voters  at  the  election  received  as  part  of  the  res  gestSB. 

Where,  in  addition  to  the  votes  proved  by  the  testimony  of  the  voters,  others  were 
proved  by  certificates  given  by  the  voters  on  the  day  of  ele<!tion  immediately  after 
voting  to  tally  keepers  of  their  own  party,  verified  by  the  testimony  of  these  tally 
ktH'[>er8,  the  connnittee  held  that  tnese  certificates  were  admissible  as  part  of  the 

rca  yesttv. 

Wine  vs.  Ytmng,  56th  Cong Report  772,  p.  13 

''Certificates"  violating  the  secrecy  of  the  ballot  should  not  be  received. 

"Certificates"  given  by  the  voters  to  unofficial  tally  keepers  on  the  day  of  election 
ought  not  to  have  l)een  received  in  evidence  a^  part  of  the  res  gestie.'  To  do  so  is 
lK)th  contrary  to  law  and  public  policy.  The  State  of  Virginia  had  passe<l  an  Aus- 
tralian ballot  law  to  insure  the  voter  a  secret  ballot  and  to  free  him  from  solicita- 
tions and  annoyance.  To  j)ermit  him  to  ])e  systematically  made  to  disclose  his  vote 
after  depositing  it  "is  to  continue  the  very  evil  the  law  was  enactetl  to  cure,  to 
destrov  the  independence  of  the  voter,  and  to  make  a  delusion  of  the  secrecy  of  the 
ballot  box.  »Such  considerations  overcome  the  mere  rule  of  evidence  that  testimony 
otherwise  hearsay  may  be  admitted  as  part  of  the  res  gentx.** 

Wist'  vs.  Young  (minority  report),  65th  Cong Rei>ort  572,  pt.  2,  p.  14 

'  *  Certificates ' '  received. 

"  Certificates"  similar  to  those  received  in  the  case  of  Wise  v/».  Young  in  the  Fiftv- 
tifth  Congress  were  received  in  evidentre  in  the  case  Ixjtwetm  the  same  i>arties  in 
the  following  Congress. 

Wist'  vs.  Young,  50th  Cong Rejwrt  186 

Evidence  of  "list  keepers"  inadmissible  as  part  of  the  res  gestse. 

Where  th(^  numljer  of  votes  refused  for  nonregistration  or  imperfect  registration  was 
very  large  (over  7,000)  contestant  attempted  to  show  the  names  and  numl)er  of  the 
reje('te<l  voters  by  the  testimony  of  **  list  keepers,"  who  were  stationed  at  the  polls, 
tf)ok  the  signatures  of  the  voters,  or  wrote  tne  names  at  the  reouest  of  the  voters, 
attached  to  a  printed  petition  addressed  to  the  House,  reciting  that  the  i>etitioner8 
were  k^al  voters,  who  attended  at  the  polls,  Intending  to  vote  for  contestant, 
undertook  to  vote,  and  were  refused. 
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The  iimjority  o(  tlio  coiiiniitttH'  lu-M  that  tin*  tit«timony  was  ixuulmimble,  bein^  liear- 
Hav  aixl  iuit  t*v«'n  a  jmrt  of  the  ns  iftsfu;  and  a«^rte<i  that  in  thin  cfii«e  nioet  of  it 
fell  short  in  one  or  nmre  juirticulars  of  the  alx>ve  description.  They  refnsed  to 
count  th.r  votes,  ami  ii*iM>rt<.Nl  in  favor  of  eontest4*e.  The  minority  held  that  the 
eviilenee  was  a«linissi!»le  as  i»art  of  tlie  res  gf)(t:i\  and  that  the  intnxiurtion  i>f  it 
was  nieri'lv  the  rhoict'  of  wealcer  mther  than  stronger  evidence,  made  neoeHWiry  hy 
the  eirrunistanres  (if  the  case.  They  nmnttMl  the  votes  and  pe|K>rted  for  i'«mtest- 
ant.  One  nienilHT  held  that  the  evideniv  «lid  not  estahliish  a  Hulliclent  tender  to 
count  the  votes,  hut  di<l  establish  the  invalidity  of  the  ele<*tion.  The  House 
a4loj»te<l  the  last  conclusion,  an<l  vju-atetl  the  feit*at. 

.Inhin<ttnt  vs.  StnkfH^  o^th  ( 'nmj RejKirt  ]  "12^ 

Petitions  signed  by  voters  at  the  polls  admittad. 

Wh<»re  the  evi<lence  that  voters  endeavon^l  to  vote  and  did  not  pucc<»etl  consisted 
lar^rcly  <if  iH»titions  to  Congress  si>^ne<l  by  these  voters  at  tlie  polls,  the  committee 
Ih»1<1  that  these  lists  w«'re  not  |K*r  se  evidence,  but  might  be  establishe*!  a>*  »uch  by 
(►ral  t«'stiinony  identifying:  them  as  the  actual  dei'larations  of  the  voters  at  the  {ndls. 
When  .Ml  cstablisluMl,  *'  these  declarations  might  serve  a  use  beyond  a  mere  list  for 
verification." 

W'llstm  vs.   Mr  I. ^ni  rill,  .'t'fifi  ( 'ninj ]ie|N  irt  bVki 

Hearmav. 

Secondary  and  hearsay  inadmissible. 

'*  It  is  well  cstablisluMl  that  the  connnon-law  niles  of  evidence  which  j?overn  in  the 
(•onrts  of  law  obtain  in  tin*  trial  of  cast»s  of  crmtested  elections  in  this  HoiiSi».'- 
Kvidcncc  was  thrown  out  on  the  ground  that  it  was  secondary  where  primary  was 
obtainable,  or  was  hearsay. 

Whathij  vs.  ( 'ohh,  -).i(l  ( \,ntj .•Rei>ort.  267,  p.  2 

Hearsay  not  admitted  to  prove  bribery. 

Where  a  witness  swore  tliat  he  had  heanl  a  voter  say  that  he  had  been  hired  to  vote 
for  the  sitting  member,  tlu'  connnittee  decided  the  eviden<«  both  inadmissible  and 
insuflicient. 

Arnohf  vs.  Lni,  J  1.^1  Cniuj C.  and  II.,  V^l 

Hearsay,  to  show  minority  of  voter,  rejected. 

W.here  a  Voter  ba<l  sworn  l)etore  the  oHicers  of  election  that  he  was  of  age,  an<l  his 
votr  luul  been  recrivfd.  luit  a  witness  swore  that  he  had,  two  years  l>efore.  heanl 
the  'irambiiotlMT  of  tlie  voter  sav  that  be  was  onlv  1()  vears  oI<i,  the  tcstimonv 
was  Ih'M  t()  be  inadmissible  an«l  insuHicient. 

.1  ///oA/  vs.  Lf n,  Hff/i  ( 'oiuj C.  and  II.,  f)03 

Hearsay  inadmissible. 

"Tlir  nilr  niu»M  whi<'li  the  (•(>nniiitt<*e  reject  all  hearsay  evidence  they  conceive  t('H) 
Well  M'ttieil  au<l  too  clear  an<l  just  to  retjuire  any  argument.  If  all  exiH*rience  has 
shown  that  in  the  a<lininistnition  of  justice  in  the  most  |>etty  and  trifling  matters 
between  man  and  man  there  is  no  security  for  truth  without  the  sanction  of  an 
oath,  everyone  must  admit  that  in  a  controversy  which  enlists  the  strongest  ]»as- 
sions  of  our  nature,  often  stimulated  by  ambition  an<l  ]mrtisan  prejudice  and  ani- 
mosity, Nve  can  not  safely  di-^pense  with  tins  great  security.  If  evidence  of  this 
character  were  received,  it  might  be  manufactureil  with  impunity  to  any  amount, 
and  no  Kej»resentative  would  be  secure  of  his  seat  for  a  single  day.** 

Iii>j,  rsn/f  vs.  y<nilni\  j'ltli  <  '<>,,(/ 1  Bart. ,  ,S4 

Wlu're  tli(^  evidence  as  to  the  munber  of  illegal  «)r  intinudateil  votes  consisteti  of  lists 
made  l>y  persons  hired  to  canvass  tlie  neighborliood.^,  whose  infonnation  was 
hearsay.  (»ften  sexcrai  tinu*s  icnioved,  and  wliosi'  lists  wen*  not  always  sworn  to 
by  the  men  who  made  them,  the  committee  were  unanimous  in  disn^rding  the 
testimonv. 

1 1  hifU  vs.  Jlarriy,  .AT/A  (  'oihj 1  Bart,  257-207 
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The  minority  (whose  conchisions  were  substantially  adopted  bv  the  House)  in  reject- 
inj;  evidence  as  liearsay,  said:  "It  is  such  testimony  as  would  be  held  insufficient 
to  establish  a  (rlaim  in  the  most  inferior  class  of  civil  tribunals,  and  which,  the 
undersigned  tliink,  ought  not  for  a  moment  to  be  considered  as  influential  in 
deciding  a  ease  of  such  magnitude  as  the  seat  of  a  member  and  the  representation  of 
a  i)eople."  v 

]Vhi/te  vs.  Ifnrrin  (miuoriiij  report) ,  S5th  Cong 1  Bart.,  264 

Where  the  testimony  of  a  witness  was  excluded  for  lack  of  sufficient  notice  and  con- 
testant sought  to  prove  the  same  facts  by  a  witness  who  had  learned  them  from  the 
former  witnea^,  the  committee  excluded  the  testimony  as  hearsay. 

Dtnhjr  vs.  Brooh,  S9^i  Cong 2  Bart.,  84 

Hearsay  evidenw*  should  not  l)e  considered. 

Donrllif  vs.  WnAhhurj,  ( minority  report)^  46ih  Cong 1  Ells.,  472 

*'The  vicious  tendency  of  hearsay  evidence  in  election  cases  needs  no  demonstration." 
Wallare  vs.  }fcKinley,  4^h  Cong Mobley,  189 

Stati'ments  and  declarations  of  other  persons,  and  conclusions  of  witnesses  from  these 
statenjentiii  or  declarations,  should  be  regarded  as  hearsay,  and  inadmissible  for 
any  purpose*. 

Ilnrd  vs.  Romeis^  40th  Cong Mobley,  426 

Evidence  of  acti  of  a  person  is  not  hearsay. 

"There  is  a  marke<l  distinction  between  proof  of  what  a  ptrty  said  and  proof  of  acts 
of  the  i>arty  or  fa<'ts  connected  with  what  he  did.  In  tne  one  case  it  may  l)e 
hearsay  testimony,  in  the  other  it  is  testimonj  as  t^>  facts  which  the  witness 
observe*!,  which  is  just  as  competent  as  the  testimony  of  the  voter  as  to  fa<'ts  in 
which  he  was  an  actor.** 

/>V//  vs.  Snijiler,  4<^tl  Cong Smith,  251 

DECLARATION   OK   VOTERS. 

Hearsay  declarations  of  voters  admissible. 

The  minority,  in  a  ciise  where  votenf  had  refused  to  testify  how  they  vote<l,  held 
that  the  testimony  of  a  witness  who  had  talked  with  them,  or  heard  them  talk 
with  others,  on  jKilitical  questions,  and  from  these  conversations  believed  them  to 
he  Whigs,  was  sufficient  to  show  that  they  voted  for  the  sitting  member. 

Farhf  vs.  Runk  ( minoritij  rejyort),  29th  Cong Report  310,  p.  11 

Where  the  same  name  appeareil  twice  on  the  poll  list,  and  a  voter  of  that  name,  on 
the  day  of  the  election,  told  a  witness  that  he  had  votetl  twic(»,  one  of  his  votes  was 
deducted  bv  the  committee. 

Mimnte  vs.  Jackwn,  SOth  Cong Report  403,  p.  10 

Kvi<lence  consisting  of  the  declarations  of  voters  as  to  any  matter  concerning  their 
own  voting,  is  admissible.  *'It  is  sometimes  treated  as  an  exception  to  the  rule, 
excluding  the  hearsay  declarations  of  third  persons;  but  generally  it  is  put  upon 
the  ground  that  in  elections,  contested  because  of  illegal  votes  being  received,  each 
voter  challengcHl  is  a  party  to  the  procee<ling,  and,  therefore,  whatever  he  says 
about  his  own  voting  is  an  admission  or  confession. '* 

Vnlbindlgham  vs.  CampfteUj  S5th  Cong 1  Bart.,  230 

The  declarations  of  voters  as  to  their  disqualifications  admitted. 

Hhir  vs.  Barrett,  SGth  Ctmg I  Bart.,  316 

"The  (leclarati(m  of  a  voter  as  to  his  Qualification  or  disqualification  to  vote  isalwavs 
re<'eived  in  evidence;  he  is  regardeii  as  a  i>arty  to  the  procee<ling8.  This  is  a  well- 
settled  an<l  uniform  practice. 

Jhmelhj  vs.  Wnnhhum  (majority  report) ,  46th  Cong 1  Ells. ,  449 

The  nile  in  legislative  l)(Klies  is  to  admit  the  declaration  of  voters  themselves,  not 
oath,  AH  to  how  they  vote<l.    The  common-law  rule  as  to  hearsay  evir 
l)e  made  to  ap|)ly.     (Fully  discussed  and  authorities  cited.) 

Wat  tare  vs.  Mc  Kinky  (minority  report)  ^  4Sih  Oon^..  •••••••.... 
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Hearsay  declarationf  of  voters  inadmissible. 

Tlu»  hiwH  of  New  Jerw^y  not  riHiniring  the  poll  lists  to  be  preserved,  the  committee 
n»««<)rtt^l  t<»  parol  pn.M)f  t<»  nhow  the  fact  that  votera  voteo.  Mere  heareay  declara- 
tioiiH  of  the  alli»fr<*<l  vx)ter,  as  to  the  fsu.'i  of  his  having  voted,  were  rejected. 

Xt'ir  ,Jeri*ni  mne^  jfHh  ( hntj 1  Bart.,  24 

Where  the  only  evi<lenee  ti>  show  for  which  candidate  voters  alleged  to  be  illegal 
vote<l  wa.'*  evi<len<'e  of  statements  made  by  the  voters  after  the  eie<'ti6n,  and  the 
]K*titioiu'r  coiitendtNl  that  inasmuch  as  the  election  was  by  ballot  and  under  the 
State  law  the  vott»rs  could  not  lx»  comix»lled  to  testify  for  whom  thev  voted,  this 
was  the  lH»st  evi<lence  the  ciise  admitte<l  of,  **  the  committee  deemed  this  species  of 
evidence  inadmissible,  an<l  did  not,  then*fort»,  investigate  the  votc»H  of  the  sitting 
memlK»r  ol)jiH.'ttHl  to  un<ler  this  head.*' 

Xt'U'lanfl  vs.  druhamy  :^4th  Ctnig 1  Bart,,  6 

The  committee  unanimously  a<lopte4l  as  a  rule  of  decision  "that  all  deciarations  or 
statements  made  by  voters  after  the  elwtion,  relative  to  their  right  of  snffrage,  lie 
rejiH'teil.''     The  Ilouw*  does  not  setMii  to  have  niled  on  the  point. 

htrhtr  vs.  Moore,  J,Ul  <  'nmj C.  artd  H.,  750,  826 

The  voter  is  not  a  i)arty  to  the  contest  in  anysuch  sense  that  his  denluiiiions  are 
admissible  apiinst  his  ri^rht  to  vote  on  that  ground. 

( \'itxtnt  vs.  Mfj/f'i'H,  4 -'f  Onuj Smith,  66 

It  is  doubtful  whetluT  evidence  of  dcH'larations  made  by  a  voter  not  under  oath  as  to 
how  he  voted  is  com|H»tent;  but  if  admitted  it  can  only  \ie  when  the  fact  that  he 
vote<l  has  be<*n  shown  aliunde. 

( I i<Mnft  vs.  Mri/ertt,  4-^  ( \nnj _ Smith,  67 

Casual  stat<'ments  made  by  a  voter,  and  i)rove<l  by  hearsay  testimony,  are  not  evi- 
dence of  how  he  votc^l. 

(hnk  VH.  (UittH,  47th  Cnng 2  Ells.,  251 
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The  <letlarat  ions  of  voters,  made  lonj?  after  t  he-election,  are  hearsay,  and  inadmissible 
for  any  jmrposi'.  If  any  other  jMJsititm  were  tenable,  an  unlawful  vote  might  Ije 
ca.'^t  for  one  party  and  thc'n  u}H)n  the  uns^^rn  statement  of  the  voter  it  might  1« 
de<lucttHl  from  the  other  party. 

]Vn//<irr  vs.  MrK'ntlnj,  /^\'th  ( hufj Mobh> y,  iSf* 

Hearsay  declarations  of  voters  inadmissible  except  when  part  of  the  res  gestae. 

What  the  vot«T  said  at  the  time  of  votinjj;  is  lidmissible  as  i>art  of  the  res  gesta^;  but 
what  he  said  after  the  day  of  tlu^  election  either  as  to  his  qualific^ations,  or  how  he 
voted,  or  whether  he  voted,  is  inadmissible.  "If  such  testimony  can  \)e  admitt^Hl 
at  all,  wliieli  we  «lo  not  conee<le,  it  rertainly  ou^jht  not  to  he  receiveti  when  the 
statement  of  the  voter  is  made  after  the  le^alitv  of  his  vote  has  been  calle<l  in  ques- 
ti<»n.  To  admit  this  kind  of  testimony  is  to  place  it  in  the  power  of  one  not  enti- 
tled to  vote  to  have  his  illegal  vote  <'ounted  twice  against  the  party  he  desires  to 
defeat,  witliont  sul)je(tin^  himself  to  cross-exannnation,  and  without  even  the  for- 
malitv  of  testifvinir  nn«ler  oath." 

;S'/// Ifh  vH.  J(ii-h(jn,  rt iM  ( 'oiKj Rowell,  27 

Declarations  of  voters  admissible  as  part  of  the  res  gestae. 

"TluMh'clarationsof  a  vot<'r,  or  one  entitled  tovoteat  a  given  election,  made  at  or  in  the 
vicinity  of  the  votin^r  i>iace  innne<liatelv  following  his  effort-  to  vote,  concerning 
his  own  actsand  «|nalilicati()ns  or  discjualilications,  are  parts  of  the  re«  o^/rf.r,  and  an* 
a<lniissil»le  in  evidence.  In  voting,  or  in  atteninting  to  vote,  or  in  being  present 
at  the  polls  with  the  <le>ire  to  vote,  the  vot<'r  is  discharging,  or  attempting  to  dis- 
(•liar«xe,  «»r  desiring  to  dischanre  one  of  the  most  solenm  and  momentous  duties  of 
citizenship,  and  to  ns  it  seems  clear  that  his  every  act  and  word  calculated  to  show 
in  any  dejrree  what  his  pur])osi's  or  (juali licat ions  were,  are  clearly  admissible  in 
evidence  as  part  of  the /r.s  f/r.s7<r.  This  evi«lenee  may  l)e  furnished  by  the  dej>o- 
siti«»ns  of  others,  or  hy  the  written  statements  of  others,  made  at  the  time,  preaerv- 
injr  and  exhibiting'  th(*  statements  or  declarations  or  admissions,  either  oral  or 
written,  ina<U'  hv  the  voter  or  the  nonvoter,  as  the  case  mav  Ix?." 
Jffhnshni  vs.  Stohs, .'» ;/A  (  'oik/ Report  1229,  p.  27 
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Matters  op  General  Knowledge  or  Inference. 

Printed  oampaign  documents  rejected. 

Printed  campaign  documente  having  nothing  to  do  with  the  issues  of  the  case  were 
rejected  by  the  committee  on  the  ground  of  irrelevancy,  and  also  because  there  was 
no  proof  of  their  publication  and  no  notice  of  an  intention  to  use  them  as  testimony. 
Being  submitted  oy  the  House  to  the  judiciary  committee,  they  were  also  rejected 
bv  it, 

» 

Arnold  vs.  Lea^  2Ut  Con^. C.  and  H.,  604,  607 

Newspaper  articles,  etc.,  considered  for  certain  porpoies. 

The  committee  quoted  from  the  governor's  message,  the  proclamation  of  the  mayor, 
and  tiie  acx'ounta  of  the  election  given  in  nonpartisan  newspapers,  to  show  (prelimi- 
nary to  a  detailed  examination  of  the  testimony)  that  it  was  a  generally  conceded 
fact  that  the  election  in  question  was  marked  by  riots  and  violence. 

Whyie  vs.  Harris  (minority  report) j  36th  Cong Report  538,  pp.  10-16 

Facts  of  public  notoriety  taken  notice  of. 

The  committ^^e  took  notice  of  facts  of  public  notoriety  showing  that  such  a  state  of 
violence  and  intimidation  existed  at  the  time  of  the  election  as  to  render  a  free 
election  impossible  and  declared  the  election  void  partly  on  this  ground.  The 
minority  protested  that  these  questions  were  not  raised  by  either  contestant  or  con- 
test<?e,  and  were  not  properly  before  the  committee.  On  the  whole  case  the  House 
su8taine<l  the  committee. 

Hunt  vs.  Menard^  40th  Cong 2  Bart. ,  485 

The  House  may  take  notice  of  a  notorious  fact  of  public  history. 

The  committee  unanimously  decided  that  the  House  could  take  notice  of  a  fact  of 
public  history  so  notorious  as  that  the  so  so-called  "Lynch  board *'  in  Louisiana 
never  ha<l  possession  of  the  returns  of  the  election  of  1872,  and  hence  could  not 
have  canvassed  them.  A  certificate  of  election  shown  to  be  based  on  the  returns 
of  the  paid  board  was  unanimously  n^jet^ted. 

Slwridan  vs.  Phwhbacky  4Sd  Cong Smith,  197,  227 

Change  in  political  character  of  vote. 

Testimony  showing  a  decrease  of  the  Republican  vote  since  the  previous  election 
held  not  to  be  sufficient  of  itself  to  establish  the  charge  that  **  illegalities  were 
I)racticed,*'  etc. 

Xorris  vs.  Ilandley^  4'M  Cong Smith,  74 

**  Contemporaneous  historical  facts." 

**  The  testimony  in  a  case  is  to  be  taken  in  connection  with  contemporaneous  his- 
torical facts.''  ' 

Chalmers  vs.  Manning,  4^h  Cong '. Mobley,  35 

Vote  inferred  from  other  elections. 

Where  six  parishes  had  been  omitted  from  the  returns  as  canvassed,  and  there  were 
in<licatif)ns  of  fraud  in  the  count  in  twelve  others,  and  the  cont^tant  offered  no 
testiiiion y  to  sustain  them,  but  offereii  to  have  the  average  vote  at  the  previous 
an<l  succeeding  Congressional  elections  substituted  in  these  parishes,  the  commit- 
tcH*  foun<l  that  adopting  this  course  would  still  leave  a  majority  for  contestant,  and 
nM>orte<l  in  his  favor.  A  minority  held  that  he  should  have  offered  testimony  to 
rebut  the  i)resumption  of  fraud  in  these  precincts,  the  report  adopted  at  the  pre- 
vious session  having  been  sufficient  notice  to  him  to  do  so. 

SheridanVs.  IHnchhack,  43d  Cong Smith,  325, 337 

When  fair  proportion  of  both  parties  vote,  great  f^aud  not  probable. 

AN' here  it  was  charge<l  that  large  numbers  of  nonresidents  had  voted  for  contestee, 
but  the  proof  was  vague  and  general,  the  committee  said:  "It  is  clearly  estab- 
HsIumI  that  since  the  enfranchisement  of  the  colored  voters  parties  have  been 
divided  in  this  county  very  nearly  on  the  color  line."  Comparing  the  vote  for 
contestee  with  the  number  of  registered  colored  voters,  and  that  lor  coni 
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with  the  number  of  registered  white  voters,  it  appeared  that  a  reasonable  propor- 
tion of  both  votes  was  cast  for  the  respective  candidates.  ^'TKese  facts  leave  no 
doubt  upon  the  mind  of  the  committee  that  the  vote  was  not  appreciably  swelled 
by  nonresidents  voting." 

Bromberg  vs.  Haralson,  44th  Cong Smith,  366 

How  Illegal  Votes  Cast.     {See  aim  Illegal  votes.) 

The  fact  of  voting  may  be  Bhown  by  parol  evidence. 

The  poll  books  need  not  be  presented  to  prove  the  fact  of  voting,  but  it  may  be 

f)roved  by  parol  evidence  alone.  *'The  undersigned  are  of  opinion  that  the  poll 
ists  are  not  only  not  the  sole  and  best  evidence  to  prove  that  a  particular  person 
voted,  but  that  they  are  not  themselves  suflBcient.  Parol  evidence  of  identity  is 
always  necessary;  that  the  name  of  the  voter  is  on  the  list  is  only  corroborauve 
evidence;  it  is  only  an  item  of  evidence.*' 

Vallandigham  vs.  CampheU,  35th  Cong 1  Bart,  229 

Oeneral  reputation  and  dedarationf  of  voters  admitted  to  show  how  they  voted. 

Where  voters  refused  to  testify  how  they  voted,  "the  proof  of  general  reputation  as 
to  the  political  character  of  the  voter,  and  as  to  the^rty  to "Hhich  he  belonged  at 
the  time  of  the  election,  has  been  considered  sufficiently  demonstrative  of  the 
complexion  of  his  vote.  Where  no  such  proof  was  adduced  on  either  side,  proof 
of  the  declarations  of  the  voter  has  been  received,  the  date  and  all  the  circum- 
stances of  such  declarations  Xmng  considered  as  connecting  themselves  with  the 
questions  of  credibility  and  sufficiency." 

New  Jersey  case,  26th  Cong. . .' 1  Bart. ,  28 

How  a  voter  voted  may  be  shown  by  secondary  evidence  without  first  calling  the  voter. 

It  is  not  necessary  to  first  call  the  voter  and  see  if  he  will  claim  his  privilege  of  refus- 
ing to  answer  before  introducing  other  testimony  showing  how  he  voted.  Where 
a  witness  can  not  be  compelleil  to  answer  he  need  not  be  called. 

Vallandigham  vs.  Campbell,  35th  Cong 1  Bart.,  231 

Testimony  of  voter  not  the  only  evidence  how  vote  oflTered  to  be  cast. 

Where  it  is  charged  that  votoj*  have  been  unlawfully  rejected  at  the  polls,  the  depo- 
sition of  each  particular  voter  is  not  the  only  competent  evidence  of  the  fact  of 
rejection  and  oi  the  candidate  for  whom  the  voter  offert^l  to  vote. 

Bdl  VH.  Snyder,  43d  Cong Smith,  251 

Circumstantial  evidence  to  show  for  whom  illegal  votes,  cast. 

"With  Home  divei-sity  in  the  rulings  of  courts  and  of  Con^n»ss  on  the  subject,  the 
l)etter  opinion  Hceuis  to  us  to  Ixi  that  the  highest  and  best  evidence,  outside  the 
record,  lor  whom  any  elector  intended  to  vote  is  the  testimony  of  the  elector  him- 
self; hut  where  the  voting  is  bv  the  secret  ballot  the  elector  can  not  l)e  required  to 
testify  for  whom  he  voted,  and  if  he  declines  sr)  to  testify  it  is  then  comi)etent  to 
show  Ijy  other  evi<lence  for  whom  he  voted;  but  in  the  latter  case  the  evidence 
should  Ik*  of  the  highest  order  attainable  under  the  circumstances,  and,  in  legal 
effiH't,  s<j  clear  and  strong  as  to  preclude  any  reiisonahle  doubt  as  to  the  fat*t." 

Delano  vs.  Morgan  (minority  report),  40th  Cong 2  Bart.,  178 

Where  Democratic  tickets  were  distributed  at  the  poorhouse  the  evening  ])efore  the 
election,  paupers  were  taken  to  the  im)11s  in  conveyances  fnrnisluMl  by  the  Demo- 
cratic eoininittee  and  in  charge  of  Democratic  overseers,  and  bystanders  were  of 
the  opinion  from  theappeuronce  of  their  tickets  that  they  were  Democratic  ticket**, 
the  committee  deducted  their  votes  froni  the  sittinj^'  member,  who  was  the  Demo- 
cratic candidate. 

Monroe  vs.  .hn-hon,  30lh  ( hng Report  403,  p.  8 
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If  voters  n^fuse  U)  testify  how  they  voted,  secondary  evidence  may  be  admittetl;  but 
a  foiHKhition  must  first  ])e  laid  by  calling  the  voters. 

Moiiri)€  vs.  Jackaon  (minority  rejtort)^  30th  Cong Reiwrt  403,  p.  19. 

Testimony  that  voters  were  urged  to  vote,  and  their  right  to  vote  supported,  by  the. 
friends  of  contestee  at  the  polls,  and  that  their  votes  were  challenged  and  strenu- 
ously o]>i)osed  by  the  friends  of  contestant,  was  admitted  and  held  to  be  sufficient 
to  show  that  thev  voted  for  contestee. 

Vidhtiuligham  vs.  Campbell,  35th  Cong ..1  Bart.,  233, 2:J4 

*'  For  whom  a  vote  is  given,  by  the  laws  of  Ohio,  is  a  secret  proi)erly  known  only  to  tlie 
vottT  hiniself,  and  he  is  never  required  to  disclose  it.  This  fact  must  therefore  l)e 
<jften  determined  uiK)n  circumstantial  evidence  alone.  To  what  political  party  a 
voti»r  belongetl,  whose  partisan  he  had  been,  whose  friends  claimed  for  him  the 
rij?ht  to  vote  at  the  time;  what  he  said  of  his  intention  l)efore  and  his  act  after  vot- 
ing are  circumstances  which  *  ♦  ♦  the  committee  have  considered  in  making 
up  their  verdict." 

Delano  vs.  Morgixn,  40th  Omg 2  Bart.,  1^9 

Where  an  illegal  voter  had  always  claimed  to  be  a  Republican,  and  a  witness  testified 
that  he  took  a  Republican  ticket  from  him,  "and,  to  my  honest  belief,  put  it  in," 
the  committee  deuucted  his  vote  from  the  Republican  candidate.  The  minority 
held  the  evidence  insullicient  to  show  for  whom  the  vote  was  (.rast. 

]Vi(j(jinton  vs.  Pacheeo,  450i  Cong 1  Ells. ,  10,  29 

When  a  voter  refuses  to  testify  for  whom  he  voted,  it  is  comi>etent  to  resort  to  cir- 
cumstantial evidence,  such  as  that -he  was  an  active  meml>er  of  a  particular  political 
party. 

nl<hir  vs.  Finkij,  47th  Cong 2  Ells. ,  1 76 

Where  voters  can  not  be  found,  or  refuse  to  disclose  for  whom  they  voted,  it  may  l)e 
shown  by  circumstances,  such  as  previous  political  af!iliations,  who  challenged 
them,  wh(^  sustained  their  right  to  vote,  who  gave  them  tickets,  etc. 

Cook  vs.  Cutts,  47th  Cong 2  Ells.,  250 

It  <"an  not  be  presumed  that  because  defendant's  name  was  regularly  i)rinted  on  a 
class  of  tickets  hciideil  "In<le|>endent,"  that  any  such  ticket  offered  to  l)e  voted 
(•(Uitained  his  name  unerase*!,  especially  when  there  is  evidence  that  these  tickets 
were  verv  freely  "scratirhed."  There  should  Imj  the  evidence  of  i^ersons  voting,  or 
othtT  siitisfactorv  evidence. 

MclAmii  vs.  Brofulheadj  4^h  Cong Mobley,  384 

Wht»n  it  apiK^ars  that  the  name  of  a  candidate  was  regularly  printed  cm  a  certain 
class  of  tickets  destrove<l  by  the  precinct  officers,  it  will  be  presumed  that  his  name 
was  upon  any  such  tfcket  voted,  until  the  contrary  api)ears. 

MrlA'tin  vs.  Broadhend  [minority  rejHtrt),  4^h  Cong Mobley,  394 

In  the  a!)senc(»  of  din^ct  proof  as  to  how  a  voter  voted,  evidence  showing  to  what 
IM»liti<al  j)arty  he  Iwlonged,  whose  election  he  advocated,  whose  friends  sustained 
his  right  to  vote,  and  kindred  testimony  may  l)e  admitted. 

Sni'itli  vs.  ./(irlsony  oM  Cong Rowell,  27 

Where  voters  "either  testified  themselves  for  whom  they  voted,  or  it  was  shown 
satisfa«-torily  that  they  were  pronounced  in  their  iK»litical  opinions  at  the  time  of 
the  el(M-tioii,  or  that  Ihev  dedartsl  on  the  dav  of  election  which  ticket  thev  had 
voted,  or  that  they  were  accompanied  to  the  {)olls  by  well-known  i>arty  workers,  or 
that  their  votes  were  challengCHl  by  the  suj)porters  of  one  and  their  right  to  v(»te 
defended  by  the  sui)porters  of  the  other  ticKct,  or  like  circumstanc(»s,  raising  a 
strony:  and  legal  j)resumj)tion  as  to  the  ticket  they  voted  and  the  candidate  for 
whom  they  vote<l,"  the  minority  held  the  evidence  to  1k»  sufficient.  But  where  the 
evidence  was  merely  to  the  effect  that  the  voters  were  repute<i  to  l>e  Republicans  or 
Democrat-",  but  it  did  not  apt>ear  when  they  had  exj)re«sed  themselves,  or  what 
oj>portunities  the  witnesses  had  of  knowing  their  preierence,  it  was  held  not  to  l)e 
sufficient,  esf)ecially  as  at  the  election  of  1888  large  numlHjrs  of  voters  had  change<l 
their  j)reference  from  what  they  were  at  previous  elections. 

Atkiiinon  vs.  Pendleton  {minority  report) j  61st  Omg Rowell,  64 


704  DIGEST   OF   CONTESTED    ELECTION    CASKS. 

Where  colored  vote  generally  cast  for  contestee,  colored  votei  iUegmllj  east  presvBod 
to  have  been  cast  for  contestee. 

Whcrt*  thon»  in  >n»iu'ral  evidi'iuv  that  the  colonMi  vote  of  a  <»ounty  was  cast  for  con- 
ti'flttHs  and  a  lar){e  niiinlKT  of  naiiien  are  found  on  the  poll  I)ook8  a^  having  voted, 
whicli  are  also  foiintl  on  the  \\»t  of  tH)Ion»d  i)en)on8  delinquent  in  the  payment  of 
the  |M)11  tax  nN|nire<l  l)y  law  as  a  condition  of  votin((,  there  should  1x5  deducted 
from  the  vote  of  contestee  a  nund)er  eoiial  to  the  number  of  such  namen  leas  the 
numl)er  of  le^I  tax  receipts*  shown  to  nave  been  issued  and  paid  for  subeequeut  to 
the  prt.»paration  of  hucIi  <lelin()uent  tax  list. 

0' /Vmr// vs.  Pnuh  4Sth  Coh(j Mobley,  114 

SKtX>NI>ARV. 

Where  best  evidence  unavailable,  secondary  evidence  admitted. 

Where  <*onti»8tant  showe<l  that  he  lia<l  made  a  dilig(*nt  effort  to  pnxriire  the  parish 
rc^tuniH,  an<l  faihHl,  he  wa.*<  i>ennitte<l  t4)  show  tlieir  contents  by  other  evidence. 
An<i.i)nK)f  that  they  wert*  c<»rnrtly  tabulated  in  the  returns  of  a  State  n»tiiming 
iMiant  of  doubtful  authority  whoHe  returns  were  l)efore  the  committee,  was  consid- 
ereil  sutficient,  e.**iH*cially  when  the  fact  was  conceded  by  contestee. 

SlurUlan  vs.  Pinchtxwk,  4^d  <  'owj Smith,  32:^,  324,  325 

Secondary  evidence  not  admissible  to  show  what  should  be  shown  by  poll  booka. 

The  primary  evidence  of  the  nuinUT  of  votes  cast  for  the  candidates  and  the  fa^-t  of 
the  castinj;  of  any  particular  vote  is  the  ik>11  books,  and  while  these  are  in  exist- 
ence no  Hecondarv  evidence  of  the  facts  can  Ik*  received. 

Vftllamiitjhain  vs.  (hmphcH  {niiuonty  report)^  S5ih  Cong 1  Bart.,  240 

Parol  evidence  of  contents  of  papers  inadmissible  when  papers  should  be  presented. 

Where  a  witness  testified  that  he  had  compan»<i  the  poll  lists,  rej^istry  list*«,  and  lists 
of  |H*rsons  struck  from  the  n^istr\'  lists  of  a  county,  and  presenteci  a  list  of  names 
which  he  stiid  were  f(»un<i  on  the  ik)11  lists  but  not  on  either  of  the  other  list^,  the 
conuTiittee  held  that  "these  statements  made  by  the  witness  are  inadmiRsible. 
The  piiix'rs  themselves  are  the  lx?8t  and  only  evidenc*e  of  what  they  irontain,  if  they 
art*  a<lmissible  for  any  puriK)S(\  The  conmiittee  must  make  the  comparison,  ani 
can  nr)t  take  the  statements  of  the  witness  as  to  the  result  of  his  com|)ariMon.'* 

FinU'ii  vs.  Bidnt,  /foth  Comj 1  Ells.,  74-124 

Testimony  of  personi  who  have  examined  the  ballots  not  to  be  substituted  for  the  bal- 
lots themselves. 

Where  votes  were  proved  to  have  been  illejral,  ])ut  the  evidence  that  they  were  cast 
for  contestee  was  the  testimony  of  jH»rsoiis  who  had  compare<l  the  nunil)ere<l  bal- 
lots with  tlic  i)oll  lists,  the  balloU^  themselves  not  Ixjing  produce<l  in  evidence,  the 
evi«lence  was  <-oiisidered  insutiicient  to  justify  the  deduction  of  the  votes  from  the 
Vijte  of  contestee. 

(fOodliKj  vs.  Wifftoii  ( luinorltij  rrjKtrt),  4-^(1  Coruj Smith,  87 

Bonndaries  of  city  wards  not  proved  by  common  repute. 

Common  repute  and  j/cnerally  acknowledjred  boundaries  are  sufficient  tn  prove  the 
bonndaries  of  ('(juntry  precincts,  but  the  boundaries  of  city  wards,  when  dispute 
arises  abont  them,  ouj:ht  to  1m.»  ]>rove<l  by  better  evidence. 

Atkinson  vs.  VnxUrtnii,  .'tlM  Cojifj Rowell,  5t> 

Best  evidence  required. 
P^ach  party  shonhl  l)e  n'(jnire<i  to  ])r(Klnc«'  the  hijrhest  and  best  evidence  attainable. 
Mrl>u(li«'  vs.  Tvrp'ni  [  ininorUij  npart),  '>ld  (uit<j Rowell,  303 

Testimony  of  inspectors  competent  to  show  mistake. 

The  testimony  of  inspectors  is  coni}H'tent  to  show  mistakes  committed  by  them  in 

making  their  returns. 

Admnxx^.    }Vihun,  ISlh  ('nmj C.  &  H.,  375 
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TMtimonj  of  eowitr 

Where  the  commisBion' 
thrown  cut  a  Isrfie  number  of  retuma  tor  irre^laritiee,  thereby  changiiiK  the  reenlt 
of  the  election,  the  committee  held  that  theee  commieaioners  should  nave  been 
calle<l  to  explain  the  reasons  for  their  action,  and  that  all  other  evidence  was  sec- 
oiitiary  and  probably  hearmy.  The  committee,  however,  coneidered  the  other 
evidence,  and  when  it  was  clear  enongh  to  overcome  the  presumption  of  correct- 
ness of  the  comniisaioners'  actions,  counted  the  returns. 

(louiUve.  Epet,  53d  Cmig Keport  1952,  p.  3 


Takan  in  anothsr  pracaading,  InadmlMJbla. 

A  jud^e  haviuK  Iteen  impeached  by  the  legislature  of  Georgia  for  fraudulent  conduct 

affecting  a  i^uiity  return,  which  fraud  was  also  among  the  grounds  of  a  contest  for 

a  seat  in  Congreat,  the  House  refused  to  receive  the  proceedings  of  the  legislature 

as  evidence. 

Jackmtt  VS.  Wayne,  SdOmg C.  &  H.,  50,  65 

"  The  contestant    *    *    *    is  clearly  entitled  to  have  the  contest  decided  on  what 
is  shown  in  the  record  in  ikv  cate." 

Sheridan  v».  Pinehbwk,  4Sd  Cong Smith,  327 

Where  the  record  in  a  case  between  parties  candidates  at  the  same  election  with  con- 
testant and  contestee,  brought  to  test  the  validity  of  the  election,  but  to  which 
neither  of  the  parties  to  the  present  cose  was  a  party,  was  offered  in  evidence,  it 
was  unanimously  excluded  by  the  committee. 
S}H-ncervB.MoTey,44thConfr Smith,  444,461 

The  reitult  of  a  trial  In  a  criminal  case  where  parties  « 
frauds  is  not  an  adjudication  binding  on  the  House  in 

rUiijIon  VH.  BTtckmridge.Sia  Cong Rowell,  689 

i  had  been  acquitted  in  the  State  courts 
ct«d  only  on  the  chaivesof  tech nital  vio- 
lations of  the  law,  while  not  an  adjudication  binding  on  the  House  or  interfering 
with  ita  escluaive  jurisdiction  in  elecUon  contests,  was  vet,  und«r  the  circumstancea 
of  tliia  case,  <-onclusive  proof  that  the  persons  accused  nad  committed  no  fraud. 
Clayton  vb.  Breckinridge  {minorily  report),  6 Itt  Cong Rowell,  725 

Beporti  of  committaa  of  Itala  lagillatnra  aot  ayidanoa. 
The  reports  of  a  committee  of  the  Arlcansas  legislature,  and  of  a  case  in  the  mipreme 
court  of  the  I^tate,  were  unanimously  held  not  to  he  evidence,  both  as  not  being  a  - 
proceeding  between  the  same  parties  and  as  being  inconsistent  with  the  duty  of 
the  Hi>uHe  to  judge  of  the  elections  of  ila  own  membera. 

li'iten  \9,' E'twardi,  Hd  Qing Smith,  58 

Teitimon;  taken  bafora  Benata  Mmnlttaa  soMldarad. 

The  criinmittep  unanimously  received  as  evidence  testimony  taken  by  the  Senate 

Committee  on  Privileges   and   Elections  during  the  preceding  Consress,  though 

neither  of  the  parties  to  the  present  caae  was  directly  a  party  to  Uiat,  and  the 

nuwjtion  which  of  them  was  elected  to  Congress  was  not  directly  or  indirectiv 


lieforc  the  Senate  committee.     The  majority  received  it  "for  what  it  was  worth, 
and  the  minority  said,  "We  consider  it  not  only  as  admissible  evidence,  but  abun- 
•latitly  sufKcient  to  determine  the  rights  of  the  parties  to  this  contest"    The  cr 
mittee  also  received  the  President's  meem.p'  im  l.oiii.iiauii  aifairs  ■    -'  - 
Cou(tres8j  and  the  reports,  with  accompany iiiy  csbibits,  of  th^  ' 
election  in  the  State  of  Louisiana. 
Sheridan  va.  Pnithbaek,  43d  Cong  . . 

H.  Doc.  510 45 
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TeithLony  in  a  proeeeding  before  a  State  coort  partly  admitted. 
Where  wnie  of  the  imuee  in  a  t«*»e  had  Ijoen  iiivolve<l  in  preliminarj-  prooeedingB 
l)efore  the  wmrte  of  California,  an<l  nuuh  of  tlie  evident-e  preeentea  consiirted  of 
transcripts  of  those  proceed inm,  the  committee  excluded  such  portions  aa  were 
ex  parte  af!i<iavittf.  But  one  affidavit  having:  l)eeu  included  by  the  contestee  in  a 
fwtition,  Bi^'om  to  by  himself,  for  a  mandamus  on  the  secretarj-  of  Rtate,  it  was 
chumwl  that  he  waf*  ei<topped  from  objectinjr  to  its  use  as  evidence.  The  conmnittee 
did  not  decide  this  iK)int,  but  discussed  the  effect  the  affidavit  would  have  if 
adniitt^Nl.  Mr.  Sprinjfer,  in  a  dissenting  report^  held  that  the  affidavit  was  ad- 
missible. 

WvjijiiUon  vy.  Jiu'htvUf  46th  CV/iwjr 1  EUa.,  8, 20 

IKktmkntary. 

Boeh  at  proTee  itielf,  may  be  introdnoed  at  any  tiiiie> 

Such  docrumeiitary  evidence  as  pmves  itself  may  be  admitted  at  any  time.  The  pfO* 
vision  of  the  law  of  1851  limiting  the  taking  of  testimony  to  sixty  days  "was  in* 
tended  to  apply  and  does  applv  solely  to  the  testimony  of  wtfiwweu,  or. at  most  to 
8U(!h  writing  as  can  V)e  pn)ve()  only  by  the  examination  of  witnesses;  and  that 
documentary  evidence,  at  U'ast  that  which  proves  itself,  may  be  obtained  at  any 
time  after  the  sixty  ciays  and  pnKlm^i  l)efore  the  committee  at  the  hearinjc.'' 
An  alistract  of  the  votes  fetumed  in  the  district,  duly  certified  from  the  office  of  the 
sec'rt^tary  of  state,  was  rcceive<l  as  evi<lence  by  that  portion  of  the  committee  whose 
retromniendations  were  adopted  by  the  House,  though  not  presented  until  the 
hearing  Vwfore  the  committee.     A  minority  held  it  to  be  inadmimible. 

ViiUniidighdm  vs.  CampMl,  S5th  Cung 1  Bart. ,  229 

May  be  obtained  at  any  time,  without  notioe. 

An  alistract  of  votes,  certific<l  ])y  the  HtH.'retarv  of  the  Territory,  is  competent  evidence 
of  the  result  of  the  cUnrtion.  *  It  may  be  obtained  at  any  time,  and  no  notice  need 
to  Ik?  given  to  the  opjMH^ite  i>arty. 

7>/«7//  vs.  Ei^tnlmHik,  SOth  Omg 1  Bart.,  3(» 

Aathenticated  by  seal,  may  be  introduced  at  any  time. 

Re(»onl8  duly  authenticate*!  by  a  seal  may  Ihj  receive<l  as  evidence  at  any  time, 
without  lK»in^r  first  intr(Klufe<l  Ixifore  the  magistrate  who  takes  and  certifies  the 
deiM)HitionH. 

Cnnnon  vs.  (hmjtU'll  (Mr.  OilkinH)^  47th  Cowj « 2  Ells.,  I.i07 

Informality  in  certification  subsequently  cured. 

Where  the  returns,  iioll  ])oc»ks,  and  other  <loruinentary  evidence?  were  objetrt^l  to  as 
not  jjropcrly  (•iTtilie<i,  or  as  certiticd  by  the  wrong  officers,  the  committee  overrules! 
most  of  th<'  objections,  and  cured  the  rest  by  pnK'uring  other  and  more  j>erfe<'t 
certificates.  "  It  is  reconi  evi<lence,  and  therefore  admissible  to  correct  any  infor- 
malities in  the  pr(M>f  previously  made." 

Gooibnin  vs.  ( hhh^  64th  (Jong ReiX)rt  1 122,  j*.  4 

Must  be  introduced  like  other  evidence. 

Documentary  evidence'  (under  the  law  of  1857)  can  only  be  introduce*!  ])efort»  the 
officers  authorize<l  ]>y  the  law  to  take  testimony,  and  within  the  legal  time. 

Vathiudiglniia  vs.  (huiphrll  (?«///on7//  report )j  36th  (hug 1  Bart.,  238 

The  statute  in  regard  to  taking  depositions  in  ele<'tion  contests  is  mandatory  and 
aj>j)lies  to  reconi  evi<lenre  atteste(i  under  seal,  as  well  as  to  depositions  of  witnesses 
and  exhibits  re^niirinjr  identification. 

Ouuioii  vs.  Omijfhf'f/  { Mr.  Thompson)  ,  47th  (  nng 2  KlLs.,  615 

Extra-official  note  on  returns,  by  county  clerk,  not  evidence. 

Where  the  vote  of  townships  was  ol)jeetc<l  to  on  the  ground  that  the  township  returns 
were  inisigned,  or  (li<l  not  show  that  the  uflicers  were  sworn,  or  were  not  dateii, 
and  the  only  evidence  of  these  facts  was  an  extra-official  note  made  by  the  county 
clerk  in  the'connty  abstract  of  votes,  i/'7//,  that  the  evidence  was  insufficient. 

ikiittvn  vs.  Scott,  14th  Cong C.  &  H.,  280 
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Extra-official  notes  on  papen  not  evidonoe. 

The  minutes  of  a  county  board  of  canvassers  in  Florida,  or  the  reasons  given  by  them 
in  their  certificate  for  rejecting  the  vote  of  a  precinct,  are  not  of  such  official  char- 
atrter  as  to  make  them  evidence. 

Finlet/  ye.  WfUUy  44th  Cong Smith,  376 

Certificate  of  prothonotary,  to  election  docnmenti,  ai  evidence. 

The  eonmiittee  rejected  a  large  number  of  votes  upon  the  certificate  of  tJie  prothono- 
tary  to  copies  of  all  the  election  papers  in  his  office,  such  papers  showing,  by 
con'iparison,  that  the  names  of  the  voters  in  (|uestion  were  on  the  poll  lists,  but 
were  not  on  the  registration  lists,  and  there  being  no  affidavits  of  qualification  on 
file.  The  minority  denied  that  the  certificate  of  the  prothonotary  to  copies  of  the 
election  papers  on  file  in  his  office  on  a  certain  date  was  sufficient  evidence  that  no 
other  papers  had  ever  been  filed,  and  still  less  could  it  establish  the  conclusion  that 
no  such  affidavits  had  been  made  by  the  voters  at  the  polls. 

Craig  vs.  Stetmrty  52d  Cong Stofer,  9;  19 

County  clerk  can  certify  to  copies  of  papers,  but  not  to  matters  of  faet 

Where  the  law  requires  the  oaths  of  election  officers  to  be  filed  with  the  county  clerk, 
the  certificate  of  the  clerk  is  competent  to  authenticate  copies  of  these  documents, 
but  he  should  be  examined  on  oath  to  show  facts  derived  trom  these  documents,  or 
to  negative  their  exis^^nce. 

Goggin  vs.  Gilmer^  S8th  Cong 1  Bart.,  72 

County  clerk  can  not  certi^  to  a  matter  of  faet 

Where  the  county  clerk  certified  on  his  abstract  of  precinct  returns  that  no  poll  books 
had  \)een  returned  to  him  from  certain  precincts,  the  committee  held  that  this  cer- 
tificate was  not  evidence  of  the  fact.    If  it  was  a  fact  it  was  not  a  i&taX  irregularity. 

Benmi  vs.  Chapman^  S4th  Cong 1  Bart.,  206 

Must  be  certified  by  proper  officer. 

A  transcript  certified  by  the  prothonotary  of  one  county  can  not  be  admitted  to 
prove  the  votes  of  another. 

FuUer  vs.  Davm/Uj  39th  Cong 2  Bart.,  132 

Nothing  but  copies  can  be  proved  by  certificate. 

*'  A  certified  computation,  and  not  a  certified  transcript  of  any  official  writing  author- 
ize<l  by  law"  is  not  competent  evidence.      * 

Fuller  vs.  Dawson,  39ih  Cong 2  Bart.,  134 

Only  facts  legally  required  to  be  certified  to  can  be  proved  by  certificate. 

"  The  law  is  entirely  settled  that  statute-certifying  officers  can  only  make  their  cer- 
tificates evidence  of  the  facts  which  the  statutes  requires  them  to  certify;  that 
when  they  undertake  to  go  beyond  this  and  certify  other  facts  they  are  unofficial 
and  no  more  evidence  than  the  statement  of  any  unofficial  person.'* 

Switzkr  vs.  Anderson  (majority  report) ,  40th  Cong 2  Bart.,  378 

Certificates  to  copies  of  papers  strictly  oonstmed. 

PaiR'rs  certified  to  be  "true  copies  of  the  poll  books,  tally  paper,  and  return  of  the 
election"  on  which  the  certificate  of  oath  of  judges  and  clerks  was  missing  or 
irregular  were  not  taken  as  evidence  that  the  same  irregularity  existed  on  the 
original  papers,  as  the  words  of  the  certificate  did  not  exclude  the  idea  that  this 
certificate  might  have  been  omitted  or  incorrectly  copied. 

Koontz  vs.  Coffrothy  39th  Cong 2  Bart.,  147 

Only  matters  required  to  be  of  record  can  be  proved  by  certificate. 

Tlie  law  of  Florida  refjuired  the  county  commissioners  to  strike  off  or  erase  from  the 
registry  list,  l>efore  the  election,  the  names  of  such  persons  as  were  known  or 
Fhonld  l)e  proved  to  have  died  or  ceased  to  reside  permanently  in  the  places  where 
thev  were  registereil.  Part  of  the  evidence  introduced  in  a  case  consisted  of 
('<)l>ieH,  certified  by  the  county  clerks,  of  the  registry  lifl||^B^^|D  of  the  names 
whi<'h  had  been  struck  off  from  the  lists.  Th^^MM^^^^^^Bj^  the  names 
struck  off  had  ceased  to  be  a  part  of  the  zMl^^^^^^^^^^^Hbjnoved  by 
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oertifit'ate.  A  nmilar  ruling  was  made  as  to  the  words  **  not  sworn  "  found  on  the 
poll  listfl  aftcT  the  names  of  some  voters.  The  minority  held  that  aa  the  names 
struck  <»ff  wen*  not  obliterate<1,  Y>iit  were  merely  lightly  struck  through  with  a  Tien 
or  had  tlu'  wonl  '*die<l,'*  "rtMnovini,"  etc.,  written  after  them,  they  were  ntill  so 
far  a  part  of  the  reconl  as  to  bo  caitable  of  being  proved  by  the  certificate  of  the 
clerk. 

nnlet/YH,  lihUi,  4Sfh  Cotuj 1  Ells.,  94-9G;  117 

Koster  rolls  at  evidence. 

The  comniitUn^  held  that  the  mtister  rolls  on  file  with  the  Adjutant-General,  at 
Washin0on,  as  well  as  thoHO  kept  with  the  re^ment  and  those  in  the  offire  of  the 
adjutant-y^Mieral  of  Missouri,  were  each  ori^ntd  copies,  and  that  sworn  copies  of  any 
of  them  wen*  admisiiible.  They  were  held  to  l)e  irrimn  facie  evidence  of  the  a^ee  of 
the  Holdiern,  and,  when  made  aliout  the  time  of  the  election,  of  the  persons  ix>n£titut- 
in(;  the  regiments,  but  not  to  Ix)  evidence  of  residence,  and,  when  made  a  year  or  two 
before  the  election,  not  to  l)e  evidence  of  the  persons  forming  the  regiments. 

Knar  vs.  Jilnir,  SSih  fbng 1  Bart,  528 

Land  lilts  in  Virginia. 

Under  the  Virginia  law,  permitting;  only  freeholders  of  six  months'  standing  to 
vote,  th(».  land  lists  of  the  previous  year  are  prima  facie  evidence  of  the  right  of  per- 
sonn  to  vote,  conclusive  only  in  the  a])pence  of  all  other  evidence,  and  capable  of 
beinj^  overthrown  by  other  evidence.  But  the  House  rejected  the  report  of  the 
committee,  and  wv;;m  to  have  taken  the  list  as  conclusive. 

Taliaferw  vs.  Ifumjerford  {lat  coiiUM) ,  l:?th  Cong C.  &  H.,  246 

Untier  the  Virjrinia  law,  i>ermitting  only  frei^hohlers  of  six  months'  standing  to 
vot^S  the  land  lists  anj  jnimaffwie  evidence  of  the  right  to  vote,  but  may  be  rebutted 
by  other  evidence. 

Tnlinfcrro  vs.  Ilnngerford  (2(1  cftniegt),  J, 3th  Ccmg C.  &  H.,  252 

Under  the  Vinjinia  law,  nn^uiring  a  freehold  estate  as  a  qualification  for  voting,  the 
land  lists,  or  certified  (*opies  of  them,  are  satisfactory  evidence  of  the  quaJification 
or  disijiialilication  of  voters  unless  disproved  by  other  evidence. 

Porlerfiehl  VH.  JfrCw/,  J4th  Omg C.  and  H.,  270 

Wlicrc,  under  tho  Virjjinia  law  requirinj*  a  freehold  estate  in  land  as  a  qualification 
for  voting,  vr)tes  were  attackiHl  iKicanse  the  names  of  the  vott^rs  were  not  found  on 
the  land  lists,  the  committee  received  parol  testimony  to  show  that  such  voters 
were  in  fact  (jualified,  hut  expressed  the  opinion  that  the  reception  of  such  tc^stiniony 
was  not  in  accordance  with  the  rule  of  law  that  the  l)est  evidence  the  case  adniiti^ 
of  should  be  re<inire<l.  If  this  rule  had  l)een  followetl  and  only  documentary  evi- 
<leiic(^  admitted  a  still  larjrer  majority  for  iwtitioner  would  have  been  shown,  and 
the  rule  of  law  seems  to  have  In^en  n»laxe<i  for  the  purix>se  of  showing  that,  on  the 
state  of  the  case  most  favorable  to  the  sitting  meml)er,  petitioner  would  etill  have 
a  majority. 

JjyijuU  vs.  Nnrtou,  :,*lnt  Comj C.  and  H. ,  523 

Tax  lists  in  North  Carolina,  not  condnsive. 

Where,  in  North  Carolina,  there  were  more  names  on  the  list  of  voters  than  vi^ereon 
the  tax  list,  ])nt  it  apj)eared  that  j^orsons  had  the  right  to  vote,  under  the  State 
laws,  who  had  at  any  time  paid  taxes,  held,  that  the  tax  lists  were  not  eouclusive 
evidence  c»f  what  j>ei*sons  were  entitUnl  to  vote. 

McFnrhmd  vs.  Purr'mnn'^  Sth  Cong G.  and  H.   133 

Certified  copies  of  original  returns  evidence  of  their  contents  in  Kississippi. 

The  coininittee  counte<l  returns  rejtK.'t(?d  by  the  countv  commissioners  l)ecauac  no  list 
of  vot(»rs  a<'com]»anied  them,  or  for  similar  irrejrularities.  The  certificaite  of  the 
commissioners  as  to  the  nnmlKT  of  votes  so  rejcH.^ted,  and  copies  of  the  original 
returns  certified  |)y  tlu^  clerk  of  the  chancery  court  (in  Mississippi) ,  were  held  to  be 
sullicient  evi<lence  of  the  contents  of  the  returns. 

Lunch  \'s.  Cludnicrs,  4^th  Coug 2  KUs.    357 
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Cartilled  eopiat  of  retnnit  not  ia  offloUl  emUd;  of  MTtlQIng^  offloor  not  erldoiiM. 
A  (■(■rlifit^l  transcript  of  a  rejected  return,  made  and  certified  by  a  chancery  clerk 
(iji  Minxiwipni),  tliere  Iteing  no  law  requiring  mirli  returns  to  Ite  kept  on  file  as 
official  reooriiH  by  thia  oflicer  or  any  other,  ie  not  evidence. 
Lyjtch  V8.  ChaljiKTt  (minoriit/  repoH),  47tli  Cong 2  Ells.,  362 

County  court,  in  Test  Tizginio,  anthorlaad  to  make  ■  racord. 
Tbe  (wunty  court  in  Weat  Virginia  tias  the  power  to  make  a  record  of  its  proceedines 
in  regard  to  elections.  "There  is  inherent  in  every  Rucii  tribunal,  and  nece«^riVy 
inci<Ient  to  ite  very  purpose  and  existence,  the  power  to  make  euch  a  record  aa 
will  perpetuate  and  iiiake  available  its  legitimate  action."  And,  aside  from  ^n- 
eral  principles,  it  appeara  Irom  an  examination  of  the  legislation  of  Weet  Vii^nia 
on  the  subject  that  tfie  county  court  is  more  than  a  mere  returning  board. 

.Smith  V8.  JfKk»(m,5M  Cong Rowell,  18 

Board  of  •Dpervlion,  in  California.  antlioTiwd  to  keep  a  TWWTd. 
The  board  of  Rupervisors  provided  (or  by  the  etatutfs  of  California  is  an  official  body, 
required  to  keep  a.  record,  and  this  record,  duly  certified,  imports  verity,  and  must 
Btaiid  until  shown  to  be  incorrect 

Il'iffpin/on  V8.  Paeheco,  4Slh  Cong 1  Ells.,  7 

WsiOHT  OF 

Vagne  opinion  Ininffleiont. 
The  opinion  of  wimeseeB  that  a  larger  number  of  votes  are  returned  as  cast  than 
there  were  volere  present  at  the  election  is  not  sufficient  to  rebut  the  presumption 
that  the  ofiicere  did  their  duty. 

McDaffie\9.  Dai-ulton,  SOlh  Cmg Mobley,  597 

Evldaneo  mfflcient  to  «hift  bnrdon  of  proof  eonelnilvo  nnleii  robntted. 
"When  the  It^ality  of  votes  is  asnailed,  upon  notice  and  answer,  and  the  issue  formed, 
that  issue  is  torn  fairly  heard  and  tned  upon  evidence.  When  one  party  intro- 
duces apparently  credible  evidence,  sufficient  of  itself  to  maintain  the  issue,  the 
opposite  party  is  called  upon  to  meet  it,  and  if  he  does  not  do  it  with  the  means 
at  liand  there  can  be  but  one  reasonable  conclusion,  and  that  is  that  there  was  no 
answer  to  it." 

WnUace  vs.  McKinky  (minirrity  repurt),  4SII1  Cimg Mobley,  207 

laisfflBient  notioa  of  eloetion  not  provad. 
Where  there  was  proof  that  noti(*H  were  put  up  the  day  before  the  election,  but  no 
proof  that  these  were  the  first  notice^*,  the  committee  held  that  the  fact  of  insuf- 

.Vnrbm  \\*.  Diiilij,  S7lk  Cong 1  Bart.,  410 

Testimony  of  a  couipirator  mnit  be  corroborated. 
"The  testimony  of  a  conspirator  swearing  to  his  own  infamy  and  implicating  others 
in  the  >wme  crime  is  always  jealously  scrutinized,  and  unless  corroborated  inmate- 
rial  jioints  by  evidence  coming  from  uncontaminaled  sources  lan  not  generally  be 
receivol  as  sufficient  to  establish  a  litigated  fact.  And  if,  in  addition  to  this,  such 
ixinspirator  declines  to  submit  to  a  fulH  thoroufj^h,  and  seachin^  cron-examination 
iipon  the  whole  subject-matter  lestifiea  to  by  him  iri  his  enaminalion  in  chief,  this 
circumstance  casta  additional  suspicion  upon  his  testimony;  and  if  to  thia  be  also 
added  the  fact  that  such  conspirator  is  at  the  time  he  so  testifies  the  raid  agent  of 
the  party  proilucing  him  in  ascertaining  and  arranging  theevidence  for  his  employer, 
this  circumstance  is  one  calculated  10  cast  additional  doubt  and  suspicion  upon  his 
testimony.  There  was  a  {leriod  in  the  history  of  American  and  Kiglish  jurispru- 
dence when  the  paid  attorney  or  courisel  of  a  litigant  party  would  not  be  heard  to 
tcstifyon  lK.-bu!f  of  his  client." 

Itrottitierg  vs.  Ihriilirm,  44th  Omg _ tAljAt  S5" 

Where  the  testimony  of  fraud  was  the  tertimony  of  the  Stjite 
ho  himself  procured  it  to  be  committed,  but  the  tcstimo 
corroborated  by  that  of  his  subordinates,  and  the  Federal 
gretsional  election  rendered  it  incredible  thatsuch  (mud  ~* 
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ted  at  that  election  at  least,  a  majority  of  the  committee  held  that  the  testimony 
wan  insufficient  to  efltablish  the  fraad.  A  minority  held  that  it  wonld  be  sufficient 
in  a  criminal  court  to  convict  an  accomplice  of  crime,  and  if  not  snflScient  in  this 
C!am^  to  ^ive  the  Heat  to  the  candidate,  againflt  whom  the  fraad  was  cx>niinittc<],  it 
wan  certainly  eufficient  to  justfy  refusing  it  to  the  candidate  in  whose  favor  it  was 
'  committed. 

Sheridan  \(».  Pinchbtick,  4Sd  Ckmg Smith,  326,  337 

** Coached"  evidenoe  disregarded. 

Where  contestee  called  a  large  naml)er  of  colored  witnesses  to  testify  that  they  voted 
for  him,  but  their  answers  were  uniform  and  appeared  to  lie  ''coached/'  the  com- 
mittee disregarded  their  evidence. 

AUlrich  vs.  Underwood^  54th  Cong Report  2006,  p.  12 

For  evidence  required  to  set  aside  a  return,  9ee  Return  Impeachment  of. 

For  evidence  of  vote  when  returns  imi)eached,  see  Return,  when  Impeached  what 

Votes  Counted. 
For  amount  of  evidence  required  to  prove  a  vote  illegal,  9ee  Illegal  Votes,  and  Votes, 

PreHumption  of  I^i^ality. 
For  evideiure  requirecfto  prove  bribery,  fraud,  intimidation,  etc,  see  under  these  heads: 

Suppression  of.     See  Suppricssion  op  Evidknck. 


EXECUTIVE. 

Se^  GOVBRNOB. 

EX  PABTE  AFFIDAVITS. 

See  EviDENCB,  Ex  Parte. 

EX  POST  FACTO  ULW. 

See  Elextive  Franchise. 

EXPUIiSION.i 

To  be  inflicted  only  for  caniei  related  to  duty  of  member. 

**  Neither  House  oujjrlit  to  exjH^l  for  any  <»u8e  unrelated  to  the  trust  or  duty  of  a 
ineinlHT." 

Kohcrtx,  /ioth  ( hn(j Report  85,  p.  46 

Tbe  right  to  expel  is  abBolnte. 

The  right  to  ex  pel  a  nieiiiber  iH  absohite,  Hmiteil  only  by  the  condition  that  it  must 
Ix^  exercirted  by  a  two-thinls  vote.  "The  power  of  exclusion  is  a  matter  of  law,  to 
Ixi  exercistHl  l)y  a  majijrily  vote,  in  at^'ordanee  witli  legal  principles,  and  exists 
only  where  a  ineinl)er-elect  lacks  some  of  the  (|ualification8  required  by  the  Con- 
Htitutioii.  The  i)ower  of  expuLsioii  in  niatle  by  the  Constitution  purely  a  matter  of 
discretion." 

Roherts  {minor dy  report) y  5fith  (hmj Report  85,  ptart  2,  p.  77 

A  member  meriting  expnUion  refused  readmiision  after  reelectioii. 
A  Rei»resent4itive  who  liad  saved  himself  from  expulsion  by  resiming  while  the  ex- 
pulsion resolution  wa.«  jK'ndinitf,  and  was  r(^lecte<l  at  a  special  election,  wae  refusetl 
admission  without  referring  the  ca.**(^  to  any  committee  or  hearin|j^  further  tes- 
timonv. 

WhitUnnorey  4Jst  Cong.      {See  KolK*rt*<,  5()th  C'ong. ) 


»ThIs  "digest"  does  not  profess  to  cover  the  expulMion  eases,  and  refcra  to  questions  of  t'xpalsloo 
oniy  HB  t^'*"  — •-»  «-^  ineideulaWy  \u  eouuvieUou  willx  eouteHtod-elo<;tiou  cases  proper. 
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EXTENSION  OF  TIME  TO  TAKE  TESTIMONT. 

See  Evidence,  Additional. 

FEDERAIi  EliEOnON  X<AWS. 

fSfe  Election  Laws, 

WRAVD, 

Effect  of.     (See,  aim,  Returns,  Impeachment  of.) 

To  be  eliminated,  if  possible,  without  rejeotioii  of  returns. 

Where  contestant  proved  that  more  votes  were  cast  for  him  than  were  returned  for 
him,  and  there  were  circumstances  indicating  fraud,  the  committee  preferred  not 
to  reject  the  polls,  but  corrected  the  vote  according  to  the  proof. 

Taylor  vs.  Reading,  4l8t  Cong 2  Bart.,  667 

Tlu^  committee  held  the  law  to  be  **that  where  fraud  is  shown  to  exist  the  poll  shall 
not  1)0  rejected  unless  it  is  impossible  to  purjje  it  of  the  fraud."  It  being  shown 
tliat  very  many  illegal  votes  nad  been  received,  with  the  fraudulent  connivance 
of  the  judgcH  of  election,  and  there  being  definite  proof  that  at  least  252  of  the  votes 
shown  by  the  numbered  ballots  in  the  box  to  have  been  cast  for  contestee  were 
illegally  and  fraudulently  cast,  the  committee  deducted  these  252  votes  from  the 
vote  of  contestee.  The  minority  held  that  as  the  ballot  box  was  clearly  shown  to 
have  been  tampered  with,  the  ballots  found  in  it  were  no  evidence  how  these  252 
I^crsons  voted.  The  fraudulent  returns  were  no  evidence  of  the  remainder  of  the 
vote,  and  the  only  course  left  was  to  reject  the  entire  return,  and  count  only  such 
votes  as  each  party  had  proved  aliunde. 

h!  Moipie  vs.  Farwdl,  44ih  Cong Smith,  409,422 

Where  not  enongh  to  affect  the  resnlt,  election  valid. 

Where  there  was  fraud  and  bribery  on  behalf  of  contestee,  but  no  proof  connecting 
him  with  it,  or  showing  that  it  affected  enough  votes  to  change  the  result,  the 
committee  reported  for  contestee. 

Kmi)8  vs.  J\irrier,  SOth  Cong Report  198 

Distinction  between  illegality  aiid  fraud. 

**The  distinction  is  between  mere  ille^Iity  and  fraud  in  the  conduct  of  elections, 
The  first  does  not  deprive  the  candidate  of  any  votes  save  those  proven  to  have 
Ixjen  illejrally  cast  for  him;  the  second,  by  destroying  the  value  of  the  returns  ^a 
evidence,  causes  the  rejection  of  the  entire  poll  and  deprives  the  candidates  of  all 
the  votes  cast  for  them,  as  well  the  legal  as  the  illegal  ones,  unless  otherwise 
proved." 

Wixe  vs.  Yanng  (mhiorUij  report)  65th  Cong Keport  772,  part  2,  p.  4 

Where  votes  frandnlently  kept  ftrom  box,  returns  can  not  be  purged  and  must  be  rejected. 

^'The  authorities  are  clear  and  complete  that  where  fraud  taints  a  return  it  can  not 
be  purged,  but  must  be  rejected;  out  a  return  can  be  purged  only  by  rejecting 
ballotx  illegally  cast  or  wrongfully  count4Bd.  While  in  this  case  le«al  balloto 
wen»  unquestionably  kept  from  the  box  by  the  illegal  and  wrongful  acts  of 
persons  connected  with  the  machinery  of  the  election,  it  is  impossible  to  deter- 
mine the  numl)er  of  these  ballots,  and  the  only  logical  and  equitable  result  is  to 
reject  such  returns." 

Mmray  vs.  Elliott,  54th  Cong , Report  1567 

Polls  rejected  or  returns  corrected,  according  as  discrepancy  large  or  small. 

Where  the  number  of  votes  cast  was  proved  to  have  been  much  less  than  the  number 
retnnie<l,  the  committoe  rejected  the  whole  polls;  where  the  discrepancy  was 
smaller,  they  corrected  the  returns  according  to  the  probaMMMHM^^e  vote. 

liulrinson  vs.  Harrison^  54th  Cong .^kj^^j^^^^^^l^Dort  1121 
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Betnmi  rctjeetod  or  pnr^od,  aoeording  to  amovmt  of  diieropui^. 

Where  tnere  were  many  more  voters  proved  by  their  own  tesUmony  to  have  voted 
for  <'<»nte»tant  than  were  returned  for  him,  and  the  remainder  was  less  than  the 
nutiil)er  retume*!  forconteHtee,  and  there  were  other  indications  of  f rand,  including 
the  fiarti^an  apix^intment  of  election  officers,  the  committee  threw  out  the  whole 
returns  and  counte<l  only  the  votes  proved  aliunde.  Where  the  maii^  was 
smaller,  and  niif^ht  have  been  accounted  for  by  the  ballots  ie|ected  as  imperfect, 
the  committee  corrected  the  returns  according  to  the  proof. 

If7x^  vs.  Younfff  r>5lh  Cong Report  772 

Botami  rejected  or  purged,  aoeording  to  ciremnitawoee. 

Where  it  was  shown  by  the  testimony  of  list  takers,  corroborated  by  the  teatimony 
of  the  voters  themselves,  that  many  more  votes  were  cast  for  contestant  than 
were  returne<i  for  him,  and  there  were  other  indications  of  fraud,  the  committee 
reje(;ted  or  correi'ted  the  returns,  according  to  the  testimony  in  each  case. 

PtUtertKm  vs.  Curmacky  55th  Cong Report  895 

Betnmi  rejected  or  oorreeted,  aoeording  to  amovmt  of  diserepanej. 

Where  more  votes  were  proved  to  have  been  cast  for  contestant  than  were  returned 
for  him  the  committee  rejected  or  corrected  the  returns  according  to  the  amount 
of  the  discrepancy.    The  minority  corrected  many  retams,  but  rejected  only  a  few. 

Wise  vs.  Young,  50th  Cong Report  186 

Frandnlent  retnmi  rejected. 

Returns  which  are  tainte<l  with  fraud  can  not  be  made  the  foundation  of  the  title  to 
a  seat  in  the  House.  The  result  should  be  pureed  of  the  fraud  if  practicable,  and 
the  i>oll  only  thrown  out  when  no  other  alternative  remains  but  to  give  effect  to  the 
fraud  or  t^)  reject  the  poll. 

Atkinnon  vs.  PemlUtony  Sid  Cong .._  Rowell,46 

Votes  ftrandnlently  added  to  retarni  deducted. 

When^  it  was  prove<l  that  returns  and  poll  books  had  been  altered  so  as  to  show  sev- 
eral hundrea  votes  for  contestee  which  had  not  been  cast,  the  committee  unani- 
mously deducte<l  the  votes  thus  fraudulently  added. 

Chaves  vs.  CVnvr,  40th  Cong 2  Bart.,  467 

Votes  fraudulently  retnmed  deducted. 

Where  it  wiis  cluiivtMl  that  a  large  nuinl)er  of  persons  whose  names  were  marked  on 
tlui  rlieck  li^it  as  voting  did  not  vote,  and  some  witnesses  swore  that  their  names 
wen^  the  Hunie  an  tlu)se  niarkt»<l  on  the  list,  and  that  they  had  not  voted,  and  it  was 
pn>ved  that  a  large  number  of  the  jKirsons  marked  could  not  be  found  in  the  ward 
by  a  diligent  search  two  months  after  the  election,  and  that  manv  of  them  were 
not  on  the  asst^ssor's  list,  the  committee  agreeil  as  a  compromise  to  deduct  105  from 
contest ee's  voti',  the  majority  holding  that  the  charges  of  fraud  were  sustained,  the 
minority  holding  that  they  were  nut  sustained,  but  agreeing  to  the  compromise 
beciiuse'of  the  lack  of  testimony  explaining  the  irregularities. 

Ahhott  vs.  FnM,  44th  Cong Smith,  614, 619 

Entire  vote  excluded. 

Where,  in  a  county  in  which  votes  caxt  for  one  party  had  l)een  notoriously  counted 
for  the  other,  and  the  voters  of  the  defrauded  party  at  this  election  therefore 
refused  to  vote,  but  many  more  votes  wert*  still  returneii  for  contestee  than  were 
cast  for  both  parties,  the  committee  held  that  the  entire  vote  should  l)e  excluded. 
Contestant's  snpi)orters  were  justiliahle  in  not  voting,  and  **it  would  Ix*  a  travesty 
ujx)n  justice  to  i)erniit  his  opimnent  to  1h»  allowed  the  votes  which  were  cast  at  the 
election  in  his  favor." 

Ahlrirh  vs.  Jiohhin;^,  oOth  (\>tnj -. Reixirt  327 

Fraudulent  return  set  aside. 

It  was  charged  that  the  jiresiding  oflicerat  an  eledion,  after  the  legal  poll  was  cloeed, 
held  a  new  and  fraudulent  election.     The  Hou.He  seems  to  have  sustained  the 

charge. 

Juckifon  vs.  WagnCf  Jd  (  ong C.  and  H.,  47 
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Titiatai  antfre  poa 
"When  the  reaiilt  in  any  precinct  hasbeeo  shown  to  be  'bo  tainted  with  fraud  that 
the  tnUh  ran  not  lie  deilucible  therefrom,'  then  it  should  never  be  permitted  to 
form  a  part  of  tlie  canvass.  The  precedent^  as  well  ae  the  evident  requirementa 
of  truth,  not  only  Raaction,  butcall  for  the  rejectjon  of  the  entire  poll  when  stamped 
with  the  characleriBtics  here  shown." 

A'nojr  vs.  Blair,  SSlh  Cong 1  Bart.,  526 

Where  the  poll  was  opened  the  ni^ht  before  election,  at  a  different  place  from  the 
Iti^l  one,  and  a  large  number  of  ill^^l  votes  received,  and  the  votes  received  the 
next  day  at  tlie  legal  place  were  received  in  the  same  box  unopened,  the  entire 
vote  was  rejected. 

To,Ul  vs.  .Jvfftu,SSth  Cong 1  Bart,  560 

B«tnm  vitiated  bf  ft'ftadnlant  ToUag. 
Where  there  was  proof  of  the  deliberate  reception  of  fraudulent  votes,  with  the  con- 
nivani'e  and  in  part  by  the  procurement  of  the  election  officers,  and  there  was  defi- 
nite proof  of  the  fraudulent  character  of  116  voles,  but  only  30  could  be  deducted 
from  either  candidate,  there  being  no  proof  for  whom  the  others  were  cast,  "  the 
committee  set  no  alternative  but  to  accept  the  return,  and  thus  sanction  the  fraud, 
or  set  it  aside  altogether.  They  can  not  doubt  that  the  latlflr  course  comes  within 
the  precedents  of  former  Congresses  and  of  this  committee  and  of  the  present 
House,  and  they  therefore  reject  this  return  altogether." 

Dodge  \B.  Brootn,  S9th  Coitg 2  Bart. ,  88 

Vlioleiala  fr&Ddnlent  voting;  whole  poll  reJMtad. 
"Two  hundred  and  forty  votes  might  have  been  ill^ally  cast  for  either  candidate  in  a 
large  district  without  causing  the  loss  of  more  than  that  number  to  either,  when 

Eroveil,  but  200  or  more  votescan  notbe  received  bj;  election  officers  with  a  guiltv 
nowleilge  that  they  were  illefial,  or  in  gross  violation  of  the  election  laws,  whicn 
they  were  bound  to  consult,  without  entailing  a  stronger  penalty.  In  such  casts 
not  only  Stete  courts,  but  legislatures  and  Congress  have  not  neeitated  to  declare  the 
whole  poll  void  and  of  no  effect,  except  as- to  such  votes  as  either  party  chooses  to 
i*rtve,  by  proof  of  their  legality." 

.Vyere  vs.  ifofeU,  4li<t  Cong 2  Bart.,  566 

Where  mtiiT  frtndnlent  votei  retimed,  whole  poll  thrown  ont. 
Where  the  election  was  held  by  otherB  than  the  regularly  appointed  officers  (who 
were,  however,  selected  by  the  voters  present,  under  the  forms  of  law)  and  they 
returned  as  voting  man^  more  persons  than  there  were  names  on  the  registry  lista 
of  qualified  voters,  and  it  was  iiiipousible  to  puige  the  polls,  the  committee  unani- 
mously ruject«<l  the  whole  precinct, 

SwitiJer  VB.  D)/er,  41»l  Cbii? 2  Bart,  790 

Whole  vote  of  a  oonntT  thrown  oat 

Where  the  superintendent  of  registration,  for  a  money  consideration,  removed  his 

Arst  appointees  and  appointed  new  registering  officers  for  the  purpose  of  procuring 

a  fraudulent  registration  to  be  made,  and  these  registering  officers  disregarded  the 

law  and  adniitlcil  very  many  disqualiSed  peraons  to  register,  so  that  the  total  r^- 

iHtrv  was  twice  as  large  as  the  registry  made  two  years  earlier  and  that  mide  two 

■a  later,  the  committee  threw  out  the  whole  vote  of  the  county  where  these 

uds )  ire  vailed. 

ShieM»va.  Van  Horn,  U^  Cong 2  Hurt.,  D^-l-fHiH 

Whole  poll  rajeeted. 

The  committee  quotetl  the  rule  from  Howard  rt.  Cooper  [K: 
27ii|:  "When  the  result  in  any  precinct  has  Ijeenchown 
that  the  truth  can  not  be  deducible  therefrom,  thfn  it  s)k 
form  a  part  of  the  canvass.  The  precedents,  as  wellustlii 
truth,  not  only  sanction  but  call  tor  the  ri-ji-c"'  -  — ~"--  - 
with  the  characteristics  here  shown."  " 
fraudulent  voting  in  a  precinct  where 
The  proof  was  not  sufficient  to  establish  the 
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oven  if  taken  to  establiph  the  general  fact,  and  the  above  rule  waA  quoted  as  indicat- 
ing tlio  only  (»ther  nMne<1y;  Ynit  an  in  thin  i^ai^e  the  remedy  would  l>e  decisive  of  tlit* 
,c*aM>  against  the  candidateVhaiying  fraud,  it  would  have  been  luifair  to  }iini  toapply  it. 

liroinhiTg  vh.  llaralsony  44th  Cong .•. .Sniith,  3HQ 

3iftiim  rejected. 

**The  Um  in  that  where  fraud  is  proved  to  have  been  committed  by  the  officers  of  an 
<eJiH'ti(NR  jn  rondui'ting  the  election,  no  reliance  can  be  placed  upon  any  of  their 
;act**,  and  their  n'tuni  niunt  l>e  rtgected  a»  wholly  unreliable.  The  party  claiminie 
iinder  the  ele<-ti(>n  must  prove  the  at^tual  vote  in  some  other  way." 

Finleij  VH.  Walh,  44th  Cong Smith,  389 

Tote  of  a  whole  city  thrown  out. 

Where  ibe  testimony  showe<i  a  \ery  IsLVf^  amount  of  repeating,  briberv,  and  intinii- 
datiim  in  every  prvcinct  of  the  citv  of  Charleston,  S.  C.,  committeil  by  the  friendf 
of  contestetf,  with  the  evident  ai({  and  crollusion  of  the  election  officers,  the  com- 
mittee unauiirjously  thr(»w  out  the  vote  of  the  whole  city. 

BtUtzxfi.  Markey,  44th  ihng Smith,  6W-<iS» 

Whole  poll  rejected. 

•iTheji^nnority  (on  this  ix)int  probably  mistained  by  a  majority  of  the  committee) 
rej4^*ed  a  }H)11  liecause  there  W2ui  unlawful  interference  with  the  United  Stau^ 
HU|M^rvM>r,  pn'venting  him  from  ditM!hai>;ing  his  duties;  because  the  poll  list  waa 
jfalsitied  by  placing  on  it  fictitiouH  names;  because  a  crowd  of  men  who  liad  alreaiiy 
\Votcd  at  another  pnrinct  were  j>ennitte<l  to  vote  for  contcstee,  while  more  than 
^W  of  contc«tt»e'H  supi)orters,  standing  in  line  all  day,  were  prevented  from  voting 
ail  ail;  and  because  there  was  no  trustworthy  evidence  of  the  actual  vote  cast  or 
retumud. 

Ixre  vrt.  liJ^hardntm  ( minority  rejport) ,  47th  Cong .2  Klls.,  h\1 

Where  it  was  shorn  n  that  the  nunil)er  of  votes  returned  in  a  nomber  of  precincte  v-ati 
largely  in  excess  of  the  vote  actually  cast,  and  many  of  the  names  on  the  poll  l)ook« 
^     were  obviously  il^^itious,  tlie  committee  unanimously  rejected  the  whole  voteuf 
,  these  priH'incts. 

jM^fid^nnares  vs.  Lunn,  /fSth  thug Moblev,  ti2 

•"The;^*;tum  of  tht?  ottict^rs  itt primn  farie  evidence  of  the  resultof  the  election  in  the 

j>recimjt  wIkto  it  was  held.     rna.ssaiUHl  it  is  sufficient  to  be  counted  in  theascer- 

itainmentof  the  geiuTal  n-milt.     It  may  W  im{x>a('hed  by  anything  which  will  show 

iit  to  he  untrue  in  fact  or  unworthy  of  <T(^lit  l>ecau8e  of  the  improiK^r  conduct  of  the 

oiticers  i  )f  tlu»  elt'cti*  )n.     Tlie  return  is  ac<repted  as  the  act  of  sworn  officers,  to  whus* 

aH.'j^-oulidciirtM^  to  Ih*  given  upon  the  presumj>t ion  that  they  have  reganletl  the 

law  and  dun<*  tln-ir  duty.     But  if  they  are  shown  to  have  disregarde«l  the  law  and 

violated  tiie  statutes  wliich  have  l)een  adopted  to  preserve  the  puritv  of  the  ekt'- 

tion,  then  their  n-Juni  shall  U*  rejected,  Ixi-ause  it  is  no  longer  en  tit  le<l  to  thecri'«lit 

which  is  given  tiiaH.""  o/  <(.>iricers  who  have;  done  their  duty.     The  niiwonduct  of  tlh* 

olhcers  must  l>e  siirh  a:*  lo  niakt*  the  result  imcertain,  for  if,  not witlifiita.iuiiug  their 

/ii^n'gularity,  the  tnie  votcd'an  be  ascertained,  it  shall  be  counte<l.      But  where  the 

,c(/}i«Jitioii  of  the  ix>ll  hi  such  tlwt  the  n?8ult  «ui  not  \)e  reached  with  reasonable cer- 

',taintv»;  then  the  entiiv  poll  i«u*«t  Jh*  rejecte<l." 

llnrd  vs.  JiiHiiiiM  ( inim/fitij  rt^^j^jti) ,  4*^tU  Cong Moblev  430 

^?83id  in  iT^gard  to  one  vote  not  fatal  to  whole  poll. 

lfiillha<fi  Ix'cn  imn'e<l  that  «»ne  of  the  ju<lgfc>s  dei)osited  the  ballot  of  a  voter  in  hi^ 
I)ocJ«>!t;iostea(lof  in  the  1h»x,  this  would  not  authorize  the exclusipu  of  the  entire  v«Me 
of  the  pjiwjnct. 

Sttprdl  Vft.  ^ hbf  H,  47th  Cong 2  Ells.,  67- 

Knowingly  produced  ^j  election  officers,  whole  vote  thrown  out. 

»'*^¥!fyv'le  the  (Mmuiiitt*^  sliouild  ])e  slow  to  throw  out  the  whole  vote  of  a  wartl  ordt^ 
;tri^t,  .uevertheh'rts,  if  the  iaiis  and  circumstances  show  that  the  inspectors  of  the 
i-regist4^\  an<l  election  knowiugJv  j)ro<luced  fniuds,  and  violated  the  election  lav<i, 
siuid  i)wny'tted  ilk^l  voting,  ajjwi  the  j[k>11s  can  not  Ini  purged,  the  whole  votesboolil 
W\|«l.^row|i,gvit." 

^"'V'-^'AJ*..  (irn'nc,  Wh(  (hiwj..- 2  Bart,,  Wl 
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Fraad  eomminsd  bj  riectioii  offiiien  vitUtei  all  tlwlr  Mt». 
WlnTL-  it  iH  proveil  tliat  a  pven  number  of  ballots  were  tampered  with  by  the  judgef*. 
Iht;  whole  vote  muxl  be  thrown  out  unleea  there  is  the  moet  mtiBfacIory  evident 
tiiut  no  other  ballota  were  tampered  with. 

Iliird  VB.  Romek  {minority  report),  4Sth  Cong Mobley,  435 

Wlicre  the  raanagerx  of  election  stuffed  the  box,  or  permitted  it  to  be  Bluffed,  "their 

every  act  is  Itunted,  and  the  presumption  that  the  law  onlinarily  attaches  to  official 

acts,  omnia  prarmimuTUur  rile  acta  estt,  ia  destroyed,  and  every  act  of  these  managers 

attainted  with  suspicioii  and  fraud." 

Sim<aUy9.  EUiott  {minority  rtpori),60lhCimg,.^ Mobley,  730 

EviDBNCE  Of  {tee  aI»o  Evidknck). 

Tiftitioiu  name*  on  poll  book  njentad. 
Where  the  names  "Oliver  Twist"  and  "Sam  Weller"  appeared  on  the  poll  book 
the  majority  of  the  committee  took  it  as  evidence  of  fraud.    The  minority  (whose 
conclusions  were  substantially  adopt«<l  by  the  House)  rejected  these  two  voice. 
(Tuipmanys.  Ferguton,  36lh  Cong 1  Bart.,  269;  272 

ficUtioQi  nunei  on  poll  book,  wholo  poll  rejoatel. 
Where  the  voters'  names  were  recorded  on  the  poll  books  "toaKreatextent  alphabet- 
ically, as  if  copiett  from  some  index  or  r^fistrntion  list,"  the  committee  rejected 
the  whole  vote  of  the  poll  on  this  evidence  of  fraud. ' 

Manzanarea  vs.  Luna,  4Stk  Cong Mobley,  63 

Ho  Inbabltanti  In  a  oonnty. 
Wtoere  the  evidence  showed  that  a  county  contained  no  inhabitants  votes  returned 
,      from  it  were  rejected. 

Daily  vs.  Esliitirwt,  S6th  Omg 1  Bart.,  303 

nQezplalned  Inereato  In  the  vota  a  iittpliioii*  olmunitaae*. 
Whore  there  was  an  increase  of  about  5,000  in  the  vote  of  the  district  over  that  cast 
at  the  previous  election,  and  this  increase  was  nearly  all  in  ei)icht  or  nine  precincts, 
and  was  all  in  the  vote  of  one  candidate,  there  being  no  substantial  increase  or 
decrease  in  the  votes  of  other  candidates,  the  committee  were  of  the  opinion  that 
if  such  an  increase  had  been  due  to  anv  l^ltimate  cause  it  would  necessarily  have 
been  something  well  known  and  easily  proveil.  The  contCHtee  having  failed  lo 
account  for  it  in  anj^  way,  he  presumably  could  not;  and  the  increase,  unaccounted 
for,  was  a  very  suspicious  circumstance, 

Blair  vs.  Bnrrfll,  36lh  Cmig :  1  Bart.,  aiO 

Kora  vote*  than  votort, 
Where  128  votes  were  returned  fromaconnty,  but  the  evidence  showe<l  thai  it  could 
not  contain  over  60  voters,  and  there  were  eireumstaiM-us  indi(»ting  fraud,  the  com- 
mittee deducted  68  votes  from  the  candidate  for  whom  all  the  votes  of  this  county 
were  returned. 

All'/;;  vs.  EtUibroot,  36tk  Cimg I  Bart.,  304 

Where  141  votes  were  returned  as  being  cast,  but  the  eviiieuce  showed  that  there 
were  onl]^  58  qualified  voters  in  tlie  precinct,  and  that  the  re^tration  under  which 
this  election  was  hold  was  fraudulent,  the  conuiiittee  rejec'ted  the  return  and  threw 
loiit  all  the  votes  except  a  few  proveil  tditinde. 

<l,m<lrick\s.  Jlullwk;r,l>l  Cong Kowcll,  588 

DiicTopaney  betwsen  retami  and  proved  vote  not  fnlBcient. 
The  Buingrity  held   "that  fraud  wlii-n  r-h.irtrcil, 
i3u>  Ifgaily  \)K presumed  from  mere  Hif^picimi^  i 
majihedceniud,  that  a  mere  discre'p^ino  U-i\vci 
the  tally  lists,  or  the  nuniter  that  iiiav  alUirwi 
never,  in  aiiyjudicial  or  Ic^slative  ini 
all  tending  to  affect  the  validity  of  t 
have  tliat  effect,  no  electioa  cotud  tw 
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could  l)e  defeated  and  destroyed."  Where  a  number  of  voters  oonsiderabl^  l^uKer 
than  the  niniilHT  retnme<l  for  contestant  testified  that  they  voted  for  him,  and 
tlu'n*  wen*  cinMinistancej?  HUHpicioufl  of  fraud,  the  minority  held  that  the  returns 
nhould  not  be  n^jectinl  if  the  circurnKtani'ett  could  be  explained  in  a  way  consistent 
with  the  innocvnce  of  the  election  officers. 

\Vni<hbum  vtf.  Voorhces  ( minoriiy  report) ^  S9th  Cong 2  Bart.,  70 

More  votes  returned  for  a  candidate  than  cast  for  kiaiL 

Any  rouHiderable  niiml)er  of  votes  proved  for  one  candidate  in  exoeee  of  the  number 
n^tiiniiHl  for  him  hai?  always  l>een  refisarded  as  evidence  of  fraud  and  a  legitimate 
nu'thrxl  of  imiK^achin^the  return.  Where  191  more  votes  were  proved  to  have  been 
cast  for  a  canuidute  than  were  returned  for  him  the  committee  considered  it  ''suffi- 
cient to  exclude  the  return  from  the  count  without  further  evidence." 

/;*>6f«' va.  tlnli'y,  47th  Cong 2  Ells.,  177 

Fraud  at  another  election  corroboratiye  evidence. 

Where  the  same  election  officers  at  an  election  only  a  month  later  were  ^ilty  of  most 
tla);rant  fraud  in  returning  lar^  nunil)erH  of  votes  never  in  fact  cast,  the  committee 
conKJdered  thiH  fact  in  corroboration  of  the  evidence  indicating  intentional  fraud  at 
the  election  in  contest. 

iMytrs  vs.  Moffett,  41st  Cong 2  Bart.,  568 

Poll  not  rejected  unless  fraud  clearly  proved  against  oflleers. 

**To  vitiate  a  poll  and  justify  the  rejection  of  the  returns  of  an  election,  the  testi- 
mony ought  to  Ix;  clear  and  convincing  in  its  character.     It  most  establish  fntndu- 
lent  conduct  on  the  oart  of  the  offii^ers,  or  some  of  them,  at  least,  chai^ged  with  the 
duty  of  conducting  tne  election,  certifying  the  result,  or  making  the  returns." 
Abbott  vs.  Proift  (minority  rqiort)^  44^h  Cong Smith   624 

Must  be  specifically  proved. 

Fraud  niu^<t  Ik^  Hpecifically  proved,  and  will  not  be  presumed  at  one  poll  bemuse 

provcnl  at  another. 

Buchanan  vs.  Ma)nting^  47th  Cong 2  Ells.    295 

Proved  at  some  precincts,  may  be  presumed  at  others. 

"There  I)eing  a  cons|L)ira(  y  to  (lcfrau<l,  there  IxMng  proof  of  fraud  ata  number  of  pre- 
cincts," and  the  ilhtenite  character  of  the  minority  inspectors  leaving  opportunity 
fur  iH»liinite«l  fraud  at  other  precincts,  "and  there  Ixjing  no  proof  by  ccMitestee  of 
good  faith  in  the  election,  it  should  Ik;  s(»t  a.»*ide." 

Ihtrjmnan  vs.  Manning  {inintjrilt/  npitrt) ,  47th  Cong 2  KIIh.,  "XM 

Frauds  at  prior  elections  do  not  excuse  failure  to  make  full  proof  in  regard  to  elec- 
tion in  question. 

"Frauds  at  prior  clc{'ti(>ns  and  the  obstructions  to  the  taking  of  testimony  in  prior 
election  contests  may,  and  often  <lo,  throw  light  \\\Km  the  political  situation  in  a 
community,  hut  c^n  not  be  tak(?n  as  an  excuse  for  not  attempting  eame«tl  v  in  sub- 
se<jucnt  contests  to  comply  with  the  rules  of  evidence.  Every  eleirtion  iniuitrest 
upon  its  own  merits." 

Thrcrt  vs.  Clarke,  olsl  ( \mg Rowell   ISO 

Not  presumed  without  evidence. 

Where  14,(K10  names  had  l>een  era.se<l  from  the  registry  under  the  law,  and  it  was: 

charjrcd  tliat  there  was  a  conspiracy  to  use  the  outstanding  certificates  in  these 

names  as  the  hasis  for  ille^ral  voting  and  repeating,  hut  there  was  no  evidence  that 

any  such  certificate  was  so  used,  the  committ<H3  refustnl  to  presume  that  it  was  done. 

U(nn<tin  vs.  Metier,  '>'>th  Cimg Report  1521 ,  pp.  7-9 

May  be  proved  by  circumstances  pointing  to  it. 
"Let  it  he  remem]>ere<l  that  fnuid  can  rarely,  if  ever,  lx»  proveii  by  direct  evidence 
an<l  that  the  rule  is  that  whenever  a  sulficient  numlxir  of  independent  circum- 
stiinces  which  j)oint  to  its  existence  are  clearly  (»stablisheil,  a  prima  facie  case  of 
its  existence  is  made,  and  that  if  this  case  is  not  met  by  explanation  or  cx>ntradic- 
tion  it  becomes  conchisive." 

Nifyes  vs.  liorkiirll  (jninority  report,  sastainnl  hy  the  Jltrwue),  62d  Cong Stofer  43 
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Circnmstantial  evidence  establishei  prima  facie  caae. 

**  Fraud  vm\  rarely,  if  ever,  be  proved  by  direct  evidence,  and  the  rule  is  that  when- 
ever a  sufficient  number  of  circumstances  which  point  to  its  existence  are  clearly 
established,  a  prima  facie  case  of  its  existence  is  made,  and  if  this  case  is  not  met 
with  explanation  or  cx^ntradiction  it  becomes  conclusive.'* 

Mitchell  V8.  Walsh,  64th  Cong Report  1849 

Betnrni  falie  and  contestant  not  represented  on  board. 

Where  it  was  proved  that  many  more  votes  were  returned  from  the  contested  pre- 
cincts than  were  cast,  that  names  of  persons  not  voting  were  on  the  poll  lists,  and 
that  contestant  was  not  represented  on  the  election  boards,  the  committee  held 
that  the  fraudulent  character  of  the  returns  was  established. 

Goodivyn  vs.  Cobb,  54lh  Cong Report  1122 

Ballot  box  ont  of  sight  of  voter. 

The  returns  of  a  precinct  where  the  boxes  were  so  placed  that  the  voter  could  not 
see  whether  his  ballot  was  deposited  or  not,  and  there  were  many  other  indications 
of  fraud,  were  rejected,  and  only  votes  proved  aliunde  counted. 

Aldrich  vs.  Underwood^  54th  Omg Report  2006,  pp.  6-9 

Many  Bnapicions  and  illegal  acts. 

The  votes  of  one  parish  and  three  wards  of  another  were  thrown  out  on  the  ground 
that  '  *  the  watcfhers  appointed  by  the  Republicans  were  refused  admission  to  the 
polling  places  by  the  Democrats.  Republicans,  mostly  colored  men  and  legal 
voters,  who  would  have  voted  for  contestant,  were  refused  the  right  of  suffrage; 
tally  sheets,  lists  of  voters,  and  poll  books  were  altered  and  forgc«;  ballot  boxes 
were  stuffed  with  fraudulent  ballots,  and  many  other  illegal  acts  done  in  the  inter- 
est of  contestee  and  against  contestant." 

Coleman  vs.  Bucky  54ih  Cong Report  758 

Suspicions  reversal  of  colored  vote. 

Where  it  was  in  evidence  that  most  of  the  colored  voters  were  Republicans,  but  in 
the  precincts  in  this  case  in  which  the  Republican  party  had  been  denied  proper 
representation  on  the  election  boards,  most  of  them  were  returned  as  voting  the 
whole  Democratic  ticket,  the  committee  characterized  this  fact  as  '* suspicious," 
and  said:  "Unless  some  reason  for  this  is  shown,  it  will  certainly  add  great  strength 
to  the  presumption  of  fraud  arising  from  the  selection  of  ignorant  judges,  and  force 
ua  to  the  conclusion  that  the  vote  returned  from  these  contested  districts  did  not 
represent  the  actual  vote  cast  by  the  voters." 

Patterson  vs.  Carmacky  55th  Cong Report  895,  p.  8 

Testimony  of  watchers  that  vote  less  than  retnms. 

Tlio  testimony  of  persons  who  were  present  at  the  polls  all  day  and  kept  count  or 
tally  of  the  number  who  voted  or  could  have  voted,  which  number  was  much  less 
than  the  number  returned  as  voting,  was  received  among  other  evidence  to  show 
that  the  returns  were  fraudulent. 

The  minority  held  that  the  ballots  themselves  were  the  **be8t  and  only  admissible 
evidence.' 

Aldrich  vs.  Robbing,  54ih  Cong Report  572 

Poll  list  stuffed  alphabetically. 

Where  the  first  200  names  on  the  poll  list  were  in  a1phal)etical  order,  the  names 
inimediately  following  them  were  those  of  the  voters  who  voted  first  in  the  mom- 
injj,  and  the  poll  list  was  stuffed  throughout  with  the  names  of  persons  who  did 
not  vote  and  in  many  cases  did  not  exist,  the  committee  found  these  returns  tainted 
with  fraud  and  rejected  them,  and  as  there  was  no  other  proof  of  the  vote,  threw 
out  the  polls. 

Van  Horn  vs.  Tarsney,  54lh  Cong Report  365 

Poll  lists  alphabetically  stuffed. 

Where  the  jx)ll  lists  contained  many  more  names  than  the  number  shown  to"  have 
voted,  ana  the  extra  names  were  m  direct  alphabetical  order  or  in  simple  alpha* 
betical  alternations  or  groups,  the  committee  threw  out  the  retunis  as  fraudulent. 

Aldrich  vs.  Plowman^  55th  Cong ,, 
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Betnmi  abeurdly  Urge  and  poll  lists  alphabotieally  stvflM. 

Whero,  throujfhout  a  whole  city,  tin*  retiirnp  were  "abmirrtly  large/'  many  more 
lM>in^  returniKl  Bfi  voting  than  v(»t(Hl,  the  extra  votes  Hotnetiineti  beinf^  plaecdoo 
the  \hA\  linti4  in  alphaU'tical  onler,  or  n»inpoHe<!  of  ^<"titiou8  o-  Tionreycmtererl  dw- 
HonH,  or  pi^rpon8  provinl  not  to  have  voted,  the  coiiimittee  th^ew  out  the  wnole 
vott»,  hut  eountiHl  mich  votes  as  were  proved  aliunde. 

\Vitt4'  VH.  YouHff^  66th  iotuj Reiwri  1»6 

More  votes  east  for  eontestant  than  returned. 

RetuniH  from  pnt-inctH  wlien*  it  waw  pnived  that  more  voters  vote<l  for  iroiit4?»<taRt 
than  were  retunieil  for  him  were  rejected,  and  only  the  votes  proved  aliunde 
count^Hl. 

AMrirh  vs.  VndtrvxHjii^  04th  ( hntj .Report  300S 

More  votes  cast  for  contestant  than  retnmed  for  him. 

Where  it  was  prove<i  that  more  vott»8  were  cast  for  contestant  than  wert^  returned  for 
him,  this  fact  v^ah  held  to  imjK»a<rh  the  n?turns  from  the  precincts  in  which  it  waa 
prove<l. 

Aldrirh  vs.  Rohhin^,  ,54th  Cong Report  572 

More  votes  returned  than  cast 

Where  the  n'tnrns  in  a  larj?e  num])er  of  precincts  showed  a  very  larsre  vote,  practi- 
cally all  for  contt^stcc,  when  the  evidence  sIiowcmI  tliat  a  much  srasuler  nunilier  of 
votes  was  ca.«t,  that  many  of  tlu»  names  on  the  |>oll  lists  were  the  names  of  dead, 
al)siMit,  or  fictitious  pc^rsons,  and  others  the  names  of  pereons  who  did  not  vote,  the 
committee  held  that  fraud  was  established. 

Aldrich  vs.  Jiohbinsy  54th  Omtj Report  572 

FREEHOIiD  TITLE 

As  (jualificatioii  for  voting  in  Virginia.     Se^  Qualifications  of  Electors. 

GOVERNOR  (see  also  Prima  Facie  Right,  Credentials,  and  Vacancy)! 

Powers  not  to  be  delegated. 

The  |M)w«'?-  of  \\\v  L'overnor  to  fix  the  time  of  olei'tion  can  not  Ixi  delegatetl  to  anyone 

else. 

Mrk'rnJt\  .i7tli  ( 'iniff 1  Bart.,  461 

arailliu,  J7th  (  umj 1  Bart.,  464 

Can  not  by  the  words  of  his  writ  of  election  limit  the  time  for  which  membera  ihall 
serve. 

When'  the  jxovcrnnr  issued  a  writ  of  election  to  fill  a  vacancy  caused,  hy  the  calliujr 
of  CnTi^'ress  in  speeiid  session  before  the  rej?ular  day  of  election,  andspecified  in 
the  writ  tliat  the  nu'inher  electe<l  .«hould  .serve  only  for  the  called  session,  theo)ni- 
mitte«'  held  that  this  liinit4iti»>n  wa.s  in  excess  of  the  governor's  pov^'ers,  but  that  it 
mi^ht  ))e  re^'anle«l  ju<  nuTe  surplu.'^ajje,  and  <li(l  not  invalidate  the  writ.  If  there 
were  no  other  jrromids  on  which  the  election  was  ille^ral,  if  the  members  were 
elected  at  all  they  were  elect e<l  for  the  whole  unexpired  term  of  the  Congrese. 
This  decision  was  sustaine<l  hy  the  House,  hut  at  the  next  session  it  was  re»cinde«l. 
(ilinlstm  aii'I  ( 'biHun'nC^  Joth  (  oik/ |   liart.  9 

The  Tcrritoral  governor  exceeded  his  powers  in  fixing  the  time  for  a  special  election. 

.  The  or^'anic  law  of  Kansas  Territory  jnovided  that  the  first  election  should  l>e  heM 
at  a  time  tixed  hy  the  u'overnor,  suhse(juent  elections  to  l)e  held  at  times  fixe<l  hv 
the  legislature.  The  election  law  passe<l  hy  the  legislature  containeci  no  provi.*<ions 
for  H])ecial  elections  to  till  vacancies.  The  p)vernor  issueil  a  proclamation -fixmc 
the  time  for  an  election  to  till  the  vacancy  caused  hy  the  unseating  of  Mr.  Whitfield! 
The  i'oniniittee  held  that  the  p>vernor  had  excee<led  his  jKJwers,  an<l  that  theeJet*- 
tioii  was  void  f<»r  this  reason  among  othei's.  The  minority  held  that  the  Krovernor 
acted  within  tlic  spirit  of  the  law.  The  House  di<l  not  directly  act  ui>on  the  merits 
of  the  cas(». 

Jtti'edcr  vs.  Whit  field  ( second  case),  S4th  (  bug 1   Bart.    215-222 


GOVERNOR.  tl9 

His  deciiion  in  regard  to  time  and  place  of  election  to  fill  yacanc/  to  be  followed.        i 

**By  the  Constitution  of  the  United  States  *  *  *  the  governor  is  constituted  the' 
tribunal  to  determine  when  and  where  to  order  an  election  to  fill  a  vacancy,  and^* 
where  the  laws  by  which  he  i?  to  be  guided  aie  doubtful  his  decision  ought  to  be 
followed  by  Congress.  This  course  is  founded  upon  precedent,  upon  the  respect 
due  to  State  authority,  and  upon  that  public  policy  which  requires  a  full  represen- 
tation of  the  States. 

Fool  vs.  Skinner,  4Slh  Cong Mobley,  67 

HOnSEKEEPEBS. 

WuAT  ARK.     (iS!e«  Qualifications  of  Electors.) 

House  of  It£FIlESfiNTATIV£S  (aee  also  Committee  on  Elections,  Re« 

turns,  Delefirate,  and  Membership). 

Hot  a  continnons  corporation. 

The  House  of  Representatives  is  not  a  continuous  corporation,  but  €»ch  House  has  a 
separate  and  inaependent  existence,  which  begins  when  it  first  meet«  and  organizefl* 

Hammond  vs.  Herricky  loth  Cong C.  and  H.,  294 

Acts  as  a  judicial  body. 

"The  llou.se,  in  ju<l]jinK  of  elections,  has  no  discretion  to  exercise.  It  act«  in  a  judi* 
cial  ("haracter,  and  the  only  thing  to  be  adjudicated  ia  this:  Who  has  received  a 
majority  of  the  votes  of  the  electofs  iri  the  district,  polled  at  the  time,  in  the 
manner,  and  at  the  places  pre8cril)ed  by  law?" 

M'llhr  vs.  Thompson,  Slst  Cong ----...---- 1  Bart,  127 

« 

Oonfined  to  elections,  qnalifioations,  and  returns. 

**  lt»  adjudit^ating  upon  any  case  of  a  contested  election,  the  Hottse'  can  only  (kitef-' 
iijinc  whether  sucli  election  has  l)een  held  in  accordance  with  existing  legal  pt(y 
vinions,  whether  the  qualifications  of  the  person  elected  are  such  oB  the  Oonsfiiu^ 
tion  RMiuires,  and  whether  the  l^tum.  have  been  legally  made." 

Perkins  vs.  Morrison,  Slsi  Cong. .  -  * .  * 1  BfWi.f  144- 

Laws  of  the  respective  States  should  be  Its  rale  of  action. 

'*  Althoup:h  the  House  of  Representatives,  bv  virtue  of  the  fifth  section  of  the  first 
article  of  the  Federal  Constitution,  are  maae  the  judges  of  the  election  returns  and 
qualili(;ations  of  its  memlxjrs,  yet  this  power  is  not  plenary,  but  is  subordinate  to 
tno  second  and  fourth  .sections  of  the  same  article,  the  first  of  these  sections 
providing  that  the  electors  of  the  members  shall  have  the  qualifications  re<iuisite 
for  the  most  numerous  branch  of  the  State  legislature;  the  fourth  section  emj)ower- 
ing  and  authorizing  the  legislature  in  each  State  to  prescribe  the  places,  times,  and 
manner  of  holding  elections  for  Senators  and  Representatives — such  regulations 
l>eing  subject  to  alterations  made  by  the  CJongress.  By  force  of  these  provisions, 
the  ll<>use  is  comi)elled,  when  adjuaicating  in  any  matter  affecting  the  elections, 
returns,  or  (jualifications  of  any  of  its  members,  to  make  the  law  of  the  respective 
States  from  which  such  members  may  be  returned  its  nile  of  action.'* 

Wright  vs.  FiUler,  32d  Cong 1  Bart.,  166 

Can  not  be  estopped  by  State  law  from  investigating  legality  of  retnms  and  votes. 

The  law  of  Alabama  (passed  in  1868)  empowered  the  county  canvassing  lx)ard  to 
reject  vote^  and  returns  upon  proof  of  fraud  or  intimidation.  This  rejection  was  to 
hv.  final  unless  an  api)eal  was  taken  to  the  probate  court  within  ten  days.  The 
coniniitt<'e  held  that  the  latter  clause  was  not  binding  on  the  House.  "It  is  not 
r(Mu|K*tent  for  the  legislature  of  a  State  to  det'lare  what  shall  or  shall  not  l)e  con- 
sidered by  the  House  of  Representatives  as  evidence  to  show  the  actual  votes  cast 
in  any  district  for  a  »nember  of  Congress,  much  less  to  declare  that  the  decision  of 
a  l>oard  of  county  (^nvassers  rejectmg  a  given  vote  shall  estop  the  House  from 
further  iuijuirv.  The  fact,  therefore,  that  no  appeal  was  taken  from  the  decision 
of  the  board  of  canvassers  *  *  *  («n  not  preclude  the  House  from  going  behind 
the  returns  and  considering  the  effect  of  the  evidence  presented.'* 

Morris  vs.  Ilaridley,  4^d  Cong Smil 
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Hai  powers  of  ooart  of  equity  ai  well  «■  of  oonrt  of  law. 

'*Tlie  HouM*  itoKHetvcH  all  the  i>owere  of  a  court  having  juriscliction  to  try  the  qoes- 
tioii  who  was  eltH'tinl.  It  in  not  even  Hmiteci  to  the  powers  of  a  court  of  law  merely, 
hut  under  the  Constitution  cU'arly  jMidsewes  the  functions  of  a  court  of  euuity  also.'- 
So  even  if  it  iH^nmitNhNl  that  niiinsterial  offiirere  can  not  always  count  for  a  candi- 
date^ vr>teH  clearly  intemled  for  him,  the  House  is  not  prevented  from  doing  so. 

}frKi'uzi*  VH.  limxtou,  4-^d  (hntj Smith,  21 

Haa  powen  of  court  in  caies  of  quo  warranto. 

The  HouH(>  is  not  prei'ludtnl  by  the  faci*  of  the  returns,  but  in  inquiring  into  the 
validity  of  an  eUnition  has  all*  the  i>owcr  of  a  c^urt  in  cases  of  qftto  tcarratUo. 

Ihan  VS.  /•«•/</,  4oth  Omtj 1  Ells.,  200 

The  Honte  not  bound  bj  the  itrict  mlei  of  judicial  proeodnre. 

Neither  the  committee  nor  the  House  is  l>nund  by  the  usual  rules  of  evidence  in  their 
letter  an<l  strictness,  but  should  prociKnl  uimhi  more  liberal  principkw  in  the  inve^- 
tipition  of  tnith.  A  nmtestecl  elec*tion  is  not  to  be  reganied  as  a  mere  private 
liti)i:ation,  Imt  a  ^reat  public  incpiiry,  where  the  real  piutiesare  not  so  much  the 
retunuvl  memlHT  and  the  contestant  as  the  voters  of  the  district.  **  The  distinction 
claiuKMi  tc»  exist  iK'twet^i  an  onlinary  forensic  court  and  a  legislative  assembly  is' 
re<'o)ri]iz(><l  not  only  in  Parliament  an&  Congress,  but  in  the  courts  themselves,  and 
from  a  very  early  p4»riod.'* 

1  ^nllnuflifjhiin  vs.  Cnm/Mi,  S5th  (.  hng 1  Bart. ,  230 

"  It  is  the  duty  of  the  committiH.' to  approach  as  nearly  as  possible  the  ballot  box, 
and,  by  an  examination  of  all  the  U^timony,  see  that  no  l^gal  voter  is  dei>rived  of 
his  just  right  to  the  elective  franchise."  ♦  *  *  ''Thiscommitteeand  tneHoufae 
are  luit  cinrumsiTilxHl  by  the  fonnalities  that  regulate  procee<lings  of  a  IxmuxI  of 

return  judges." 

KfHtutz  vs.  (hffnithy  Smh  Onuj I  Bart,,  142 

•*  By  the  (Constitution,  in  all  matters  i)ertaining  to  the  election,  returns,  and  qualifi- 
cations of  its  meml>ers,  the  House  is  made  *a  law  unto  itself,'  and  has  no  other  rule 
force<l  upon  it  for  the  determination  of  the.***^  questions  than  the  sanction  of  tl)e 
oath  of  its  memlK'rs,  and  that  due  regard  for  the  rights  of  constituencies  which  the 
n'presentutives  of  constituencies,  from  the  nature*  of  their  own  duties  and  relation.^ 
must  have  and  feel.  Not  that  tlie  twlinical  nilesof  the  law  applicable  to  evidem*e 
and  weight  of  evidence,  tlie  duties  ui  officers,  etc.,  mav  not  be  called  in  to  aid  in 
the  prnjHT  i  n  vest  ijrat  ion  of  acase,  imt  tiiatwhen  calliKi  \\\  they  shall  not  Ih»  reganied 
as  greater  than  the  rights  to  Ik*  affecterl  by  their  ap})li(!ation." 

Wnllan'  vs.  Simpson  ( jnajurHu  report )  4Ist  <  'uttg 2  liart.,  556 

"It  may  [Im»],  and  donl>tloss  is,  soni(»times  nec(^ssary  t<>sacrili(v  justice  in  a  particu- 
lar case  in  order  to  maintain  an  inflexilil^  legal  rule,  but  all  just  men  must  regret 
such  necessity  an<l  avoid  it  when  possible  tr»  do  so." 

McKei\z'n:  vs.  Braxton,  4 id  Cotifj Smith,  1*1 

Courts  will  invoke  the  aid  of  technical  rules  to  j>revent  gross  injustice,  but  thev 
should  not  Ix*  ]>ermitt<'(l  to  stand  in  the  way  of  equal  and  exairt  justice  unless  of 
such  a  rigid  character  and  so  finnly  emlKKldinl  in  the  law  as  to  compel  adhef^ionto 
th(!m.  Doubts  on  such  (juestions  are  always  resolveti  in  favor  of  justii^e  and 
agiiinst  wrong. 

Loirrff  vs.  ]yh{tr  (  mhiorttij  re  port),  '>Oth  (^'onrj Moblev,  t>l4 

*'The  House  of  KeprestTitatives,  with  its  broad  and  ind(.»e<l  limitless  {Ktwers  respei*t- 
ing  th<'  si'ttlement  of  con  tested -elect  ion  canes,  is  only  desirous  of  arriving  at  the 
truth.  Wliile  it  will  n(»t  dei»art  from  wise  au'l  well-settled  rules  of  law,  it  will  not 
hedge  itself  al^nU  with  technical  rules  which  do  manifest  wrong." 

Mitchell  vs.  ]Vohh,  54th  Comj Report  1849 

Not  bound  by  technical  rnleB.  but  shonld  follow  precedents. 

**The  House  is  the  exclusive  ju«lge  of  the  ciualitications,  elections,  and  returns  of  its 
own  memlxirs.  in  the  exercise  of  this  pren>gative  it  is  not  bound  by  the  technical 
rules  of  judicial  proceilure,  uijr  even  by  its  own  precedents.    These  may  be  per- 
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sua-sivo,  and,  in  so  far  art  they  embody  the  wisdom  of  experience,  enlighten  the 
mind  and  rontrihute  to  right  conclusions.     *    *    *    And  if  we  are  wise  and  patri- 
otic we  will  he  aide<l  hy  rules  whose  soundness  has  l>een  tested  by  experientre." 
Bixfnr  vs.  Finley  ( rmnoritij  rejiort)^  47th  Cong 2  Ells.,  203 

Will  keep  in  view  its  own  precedenti . 

"Tlie  Crmstitution  of  the  United  States  makes  each  House  of  Congress  the  exclusive 
jud<re  of  the  qualifications,  election,  and  returns  of  its  own  members.  In  making 
the  inquiry  invoiveil  in  this  constitutional  provision  the  House  will  carefully  keep 
in  vi(»w  the  customs  and  precedents  which  have  heretofore  prevailed  in  such  mat- 
tei*s.  The  prime  object  in  all  such  cases  is,  if  jM^ssible,  to  ascertain  who  was  the 
people's  (choice  at  the  election  in  question.  This  can  only  be  accurately  ascer- 
tained by  giving  close  and  fair  attention  to  all  the  surroundings,  facts,  and  circum- 
stances connected  with  the  case  under  consideration." 

EjujUhIi  vs.  mUtorn^  .'hid  Comj , Report  614,  p.  9 

PoweiB  plenary  and  absolute. 

"The  iHJwers  of  Congress  m  regard  to  the  elections  of  its  members  are  plenary  and 
ai).s()lute.  Congress  mav  reject  supervisors'  returns  and  accept  those  of  the  j)recinct 
inspectors,  or  if  it  sea^^  fit  it  may  reject  the  precinct  returns,  and,  from  the  evidence 
of  the  voters  or  from  any  other  outside  testimony  that  it  deems  tinist worthy,  may 
determine  how  the  vote  of  a  district  wa**  actually  cast.  There  is  no  limit  whatever 
to  the  power  of  C<mgress  in  regard  to  the  evidence  by  which  it  may  seek  to  deter- 
mine the  vot*'  of  a  district." 

}fcr>ujfh'  vs.  Davktmn  ( miuoriiij  rejM/rt)y  oOih  Cong Mobley,  599 

Has  plenary  power  to  consider  any  evidence  it  chooses. 

I"n<ler  the  plenary  ix)wers  conferred  up<^>n  the  House  by  the  Federal  Constitution  to 
determine  the  electicm  of  its  own  meml)ers,  it  possesses  the  undoubted  power  to 
determine  a  contest  on  any  evidence  which  in  its  opinion  establishes  fraud. 

Mrlhiffie  vs.  Ttirjnn  ( minorilij  report) ,  5Jid  Cong Stofer,  102 

Will  go  behind  all  retnms. 

"The  House,  by  its  constitutes!  agents,  will  go  behind  all  certiricates  and  returns  to 
in(|uire  into  and  correct  all  mistakes  in  elections  brought  to  its  notice  by  a  contest 
legally  made." 

(iood'mg  vs.  Wilmn  { minoriU/  rejx/rt),  4Jd  Cong '...  .Smith,  84 

May  inquire  into  result  of  first  election  after  a  second  has  been  held. 

Where  a  majority  was  required  to  elect,  and  neither  candidate  api>earing  to  receive 
a  majority  at  the  first  election,  the  governor  ordered  a  new  election,  at  which  the 
sitting  member  was  elected,  but  the  petitioner  claimed  to  have  l)een  elected  at  the 
first  election;  //«'/(/,  that  it  was  a  question  which  might  be  inquired  into  by  the 

House. 

Wnxhhurn  vs.  Ripley,  21st  Cong C.  and  H. ,  682 

May  investigate  election  of  Territorial  legislature  which  passed  the  law  under  which 
the  Congressional  election  was  held. 

Wliere  the  contestant  claimetl  that  the  law  under  which  the  election  was  held  was 
invalid  l)ecause  the  Territorial  legislature  by  which  it  was  passed  was  not  elected 
by  the  people  of  the  Territory,  but  was  im^s<»d  U|M)n  them  by  an  arme<1  invading 
force,  th(»  committee  reported  that  the  public  importance  of  the  question  demanded 
an  investigation  by  the  House.  The  minority  held  that  to  investigate  the  election 
of  members  of  a  Territorial  legislature  would  he  assuming  a  jurisdiction  not  jkis-' 
K'sse<l  by  the  House,  and  establishing  a  dangerous  precedent.  The  House  oniere<l 
the  investigation  and  subsequently  vacnted  the  seat. 

Rndrr  vs.   Whitfield  [find  case),  S4th  Cong 1  Bart.,  185-204 


Can  not  inquire  into  validity  of  adoption  of  State  constitution. 

The  constitution  of  a  Stale  having  been  recognized  by  all  the  departments  of  the  State 
government  and  by  Congress  as  the  estaolished  constitution  of  the  State,  it  was 
neld  that  it  was  too  late  for  the  House  to  inquire  into  the  validity  of  the  proceed- 
ings by  which  it  was  adopte<l. 

Uireh  vs.   Van  Horn,  40th  Cong 2  Hart.,  207 

H.  Doc.  510 4t> 
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ILIiEGAIi  VOTES. 

VVllF.N     Ist^riKKh    Into    (hit /»r<    l^rALIKirATloNS   ok    Kl.WTOKr*'^. 

Whether  inquired  into,  where  election  by  ballot 

Tlu*  coiuiiiittiH'  rxpn^HM^l  a  (loiil)t  at*  to  the  |)mi>rietv  of  iiivoHtigatin^  the  ipialifica- 
tions  of  fUM'torn  wIhti*  tht»  votinjr  waj»  hy  Iniilot;  )mtap  the  t«?tiinonv  [»rej*eme«I 
WHM  in  any  <*ii>«o  inHuflicient  U  >  ental»li>«h  the  rhaiven,  they  did  not  dettide  tlie  qutftftioD. 

hWtf  vs.  r/wf/#  /»,  nth  (  nwj C.  and  H.,  35S 

Will  not  be  inquired  into,  where  election  by  ballot. 

WlifH*  tliffht'tion  \va>*  by  Itallot  tht*  o»niinittet»  held  that  they  would  irnt  inquire 
into  tho  ({naliHcationH  of  el«»<*torH,  for  if  the  rijrht  of  secTwy  iniplicHl  in  an  election 
hy  ]»allot  in  to  )k»  preHervtHl,  the  votern  i-an  not  lie  compelled  to  diflclone  for  whom 
they  vote<l,  and  without  snrli  disi'losiire  it  would  ))e  vam  to  inquire  into  their  qual- 
itications  witlj  a  view  to  }»urvfe  the  poli.**. 

Enstnn  VH.  St'ittt  [rniinnittrv  nnmih'tJ  Inj  Hnnn*)^  J^th  (\nuf C*.  and  H.,  !^fi 

What  Akk  [luinino  I^ialificationh  of  KustToits). 

Aliens  and  nonreiidents. 
Tht'  votfs  of  aliens  an«l  nonn^sidents  rt»j«M'tt*<i. 

liiihUc  ami  I^irfuinf  vs.    Wimj,  ItHh  Oniff ('.  and  II.,  oil* 

How   raovKi)  [HO  al)*tt  VoTh>.  Pitusi  mition  ok  LwtALiTy  OF,  BiTKiiKX  <»K  PiuM)K,  an<l 

KviOENt'K. ) 

Beceived  by  election  offlcers,  must  be  shown  illegal  beyond  a  reasonable  doubt. 
*'  liefore  a  nienilHM'isadniittiMl  to  a  srat  in  the  House  Koniething  like  tho  iud|piientof 
a  <'onrt  of  eoinjK*tent  jnris<lietion  \\i\n  Wen  j>ronouneed  upon  the  njerht  of  cau-Ii 
voter  whose  vote  luu^  U'en  receive*!,  and  in  onier  to  overturn  this  ju<l^inent  it  murt 
Im'  asrertain<*<i  aflinnatively  that  the  judgment  wa8 erroneoUH.  Prutnifttfic  it  L*  to 
)h'  taken  that  none  i>ut  the  vot(»s  of  nualitiiMl  voters  have  l)een  receivoii  by  officers 
wliosi*  sworn  duty  it  was  to  rejeet  all  others.**  Thiiii  principle  was  unanitnously 
adoj)tfd  hy  tin' i-onnnittee.  The  majority  held  further:  *'It  is  not  sut!ieit»nt  that 
there  sIimuM  exist  a  d«»nht  il»j  to  wlu'ther  the  vote  is  lawful  ()r  not;  but  eonvieti<.n 
of  its  illejrality  should  1k»  rea»'he<l,  to  the  exclusion  of  all  rea**onabU»  doul»t.  iH-lnn.' 
the  committee  are  authorized  to  dedu<'t  it  from  the  party  for  whon;  it  M*a-S  reivivi^l 
;it  the  jmlls." 

\i  ir  J,'i\<iii  tii>i ,  ,'titli  ( 'nmf 1   Hart.,  lI4 

*' ll  i>  not  siifruicnt  ti>  douht  the  illegality  of  a  vote,  hut  conviction  <if  its  ilU«j:alitv 
should  Ik*  n*ache<l  to  the  exclusion  of  all  rejujoruible  doubt."     (New  J e rst» v  ra.M\ 

•  pioted  with  approval  in — ) 

]\'(il/tn',    vs.    MfK'in/t'i/,    'fSili  <  'onif ]M<»bh»v.  1><S 

"A  vni*'  niiec  ie^rally  east  can  n«)t  1k'  .«et  aside  except  upon  proof  ho  Htron^  il<  to  i*v>- 

•  line  the  certain  moral  conviction  that  thc^  said  vote  wan  illegal.      The  l>nnleii -^f 

proof  is  on  the  party  assjiilin^r  the  vote." 

/  '    Mni/in   \<.   Fnrnill,   ',  fill  C'fiKj Smith,  414 

"  ll  is  to  In-  j)reMiiinMl  that  thejudjzes  of  election  di<l  their  <luty  and  n»ec»iviMl  no  iHt*- 
<ral  votes.  If  tlie\  failed  todo  theirduty,  it  nnist  Ik*  pn>vcHl."  \Vlien»  suuj;:t^sti«.«ris 
aeeordiiiL:  to  which  a  mmi  may  have  been  a  legal  voter  were  not  iu»jrative<l  bv  the 
»'vi«lenee  it  w a^^  presumed  they  couM  nn{  be,  and  the  vote  allowe<l  to  stand. 

I/"A'  /•  \.-.  Mfi  n,  .:  'ffh  ('"ml Ueport  b'iT,  ii,  11 

Evidence  must  be  clear  and  satisfactory. 
The  rule  statetl  in  tin-  New  .lei-sey  case  ( 1  r»art..  2r>)  that  a  vote  receive*^!  bv  tlie  ele*"- 
ti(»n  otiifcrs  can  not  be  thrown  out  unless  it  is  provisl  illegal  lK*yond  a  rt>a!^4 >nable 
doubt  y<»es  too  far.  •"The  true  rule  is  believ<Ml  to  1h?  one  which,  while  it  niav  not 
re<|uire  the  exclusion  of  all  rea.'^onable  doubt,  does  re(juire  c/fd/*  and  fc<atisfa'et(trv 
proof  of  fraud  or  mistake  Ix't'ore  the  leiral  presuni]>tion  in  favor  of  tho  t^orreirtnetv 
of  the  acts  of  sworn  oHiciTs  shall  Ih'  nullified." 

i)</rwj^|jy  vs.  Ilnr'ihoii,  .f-^fh  ^ '""(/ Smith,  ^-iiS 


'1^ 
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Beceived  b;  alevtlon  oBMrs,  preinmed  l«  Im  good  nntll  the  eontrarr  ol««rl j  Bhown. 

"Till*  riyhln  iii  cilizenH  who  have  been  adnutt«<l  fo  vote,  raxt  wily  bn  impeai'lit^.l  by 
ilirt'rt  ami  iKiHilive  testimony;  Huch  evidence  of  ilifH|ualification',  of  identity  "f  per- 
Miii,  anil  ot  tlie  act  of  voting!  bh  ie  clear  and  unini)<takable.  It  never  could  im  toler- 
iili'ii  that  iiii'ii  F>hoidil  be  djxfranchieed  Qpon  Buspicion  and  inference  merely." 

TlWv''' va.  F'tUiT  {miiu/rilii  rrjtoii  mmainrd  l/fi  the  lloute),  3Sd  COnff Beport 

VM,  part  2,  p.  5. 

EvidctUM  which  latliflet  tuid  ooDviuMi  the  mind. 
''Kvidence  u'liicli  tiiijfht  have  l)een  mifficient  to  put  the  voter  to  hia  explanation  if 
I'halli'niiiHl  at  the  poIlH  iv  nut  deenie«l  Biifticient  to  prove  a  vote  illegal  ^tcr  it  has 
Uien  aiimitieci.  *  •  •  After  a  vote  haa  been  admitted  something  more  ia 
ret|uin-il  to  prove  it  illejEal  than  to  throw  iloubt  upon  it.  There  ought  to  he  proof 
which,  weigne^l  liy  the  ordinary  rules  of  evidence,  eaUeileB  and  convinces  the  mind 
that  a  niistuke  hiij<  l>een  made  and  which  the  Honee  can  reat  upon  as  a  safe  prec- 
nlviit  for  like  <■»«»■." 

i:i...i:,..j  VM.   W.hmi,  4^'d  ihnij Smith,  82 

Proof  of  identity  rsqniiad. 

Thi luniit  tec  unanimoiiHtyadopttKlasa  rule  of  decision  "ThatwhcnanaineiBfound 

>in  tlic  poll  Ixiok  pniof  tliat  an  individual  of  that  nanie  resides  in  the  county,  whii  is 
a  minor,  is  not  sullicient  to  Htrike  the  name  off  the  poll  Ixrak,  and  thatHiime  |>ro()f, 
<lin>i'I  iir  I'ircumstantial,  other  than  finding  the  name  on  the  poll  book,  will  fie 
rc<|iiirod  i>f  the  vote  havinn  Ijuer,  given  by  Buch  minor  in  the  comity  or  precinct 
where  llic  viile  in  asMailetl." 

h-lvba-y^.  .Vwre,  ^M  O/ii-j C.  and  H.,  750,  826 

Mnit  be  ipeDlflaatly  proved. 
"The  fomniitlee  cimciiier  (hat  in  onler  to  iiniwat  a  memlier  of  this  Houw  who  has 
the  regnlur  I'ertilirate  of  election  and  who  ia  conceded  to  have  received  a  maiorily 
(if  wveral  humlred  votes  of  the  votes  received  and  (minted,  theyahould  be  able  to 
rei«)rt  whime  volif)  were  excludeil  that  ought  to  have  been  counted;  that  it  would 
not  dii  for  Iho  committee  or  for  the  Hoiiae  to  say  that  out  of  2,500  rejected 
viilen'.  idl  of  whiine  naniee  are  unknown,  they  are  satiBlicil  that  enough  were 
lepil  viiters  and  onght  to  have  liwn  counted  to' give  the  contestant  a  majority." 
I!"rrli  vs.  IW  //w",  .fotli  I^Mij 2Bari.,  211 

Wlicn.  v.itci 

tiikfl^  for  .  ..  

l>Hrtit'iiliir  |K)11  or  identifie<l  hv  name,  the  committee  held  that  there  was  a 
tricli.<luct  their  voles, 

h'i\<.y  vs.  Illxir,  .istli  Oiikj 1  Bart.,  KVi 


;ntucky  are  i-ira  racr,  and  8incc  the  record  i<how8  how-  each  person 
'    lit,  we  think,  lie  f<io  much  to  require  (flntestant  to  prove  the  want 
ii'h  persona  aa  he  claims  illegally  vole<l  for  contest^." 
Fii«,  4/fl  Ctm-j 2  Bart.,  770 

t-e  alleKod  that  the  registry  lists  of  a  iKiunty  containeil  the  n 


S<,H:/.  .■  \  s.  l><„-f  (  m;j:ril,,  rejmn\ ,  41>l  '-'img 

Votes  mn  not  W:  ile<iucted  tor  ilireality  unlerv  the  cvideiu 
till'  ilhioil  voters  and  their  I'lirfmrfMai  political  alii li ill ione. 
(Hililiiid  uliilialious   of  a  clam  and  that  a  certain  number 
voiiil  illi-gaily  is  not  HiifflHent. 

1/ t'fmili  Vf.  I'-iiil  {minOTils  rfjn/rt),4SthC<n4y 
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Votes  not  rejected  on  donbtfnl  evidence. 

It  wa.*^  rharj:«Ml  that  1,000  {ktsoms  liad  xnUn]  for  cxjntttrtiH.*  who  were  not  ret*i*lenlsof 
tlu'  rniiiity.  TluTi*  NVjis  *'trstimony  t(>iiilin^  to  j»row  tliat  9  crolortN.!  men  \*An{ 
at  thf  t'h'ctin!!  uhn  wiTr  not  inum  jfiih  n'Hi<lent^<  of  the  county  of  I>alla;8.  The  e\i- 
(itMico  ^h«»\vs  that  at  s«ni»r  |HTio<l  iN'fore  thi»  clwtion  they  had  resided  in  adjiunini' 
iMMiiitic}^.  HiU  \\\vi*\'  parties  took,  when  (?halleugi.>d,  the requii?ite  oath  of  n*s«i<lHn^ 
toi'iiiitlethein  to  votr,  ami  njMHi  thepnwif  it  would  In?  unsafe  to  hold  that  they  werv 
not  K'piily  entitUnl  to  v(>te  as  they  did." 

lirniiilH'nf  V.-.  llnrnhtiH,  44fh  (  oiuj .Smitli,  H»>5 

Merely  conflicting  testimony  insufficient. 

Thr  coiiimittee  ri'fii.^H'd  to  n-venn*  the  de^'inioriH  of  theHi>Ux*tinen  (in  Maine)  in  rc$!ard 
to  th«*  residein'<*  and  «jualifieatioii.<  of  voters  Ufjon  merely  conflieting  testimony. 

Anil^rxnn  \>.  n,,>l,  .irth  (nnt/ 2  EUh,,  *J^6 

Appearance  of  voters  not  sufficient  evidence  of  minority. 

WhiTr  l»ystainlei>  t«'stiti(Ml  that  certain  jn^rsons  ha<l  voted  wlir>  ai>{»car(Hl  to  ].kj  U« 
than  21  years  of  a^e,  hut  rarh  of  thr  voters  made  affidavit  l>t»fore  voting  tliat  ht* 
was  «»t  nizv,  tlu'  testimony  was  held  to  he  "too  vague  and  uncertain  to  justify 
*    *    *    striking  off  any  vote  as  havinjr  iHtMi  ("ju^t  hy  a  minor." 

lli'uinhi  nj  vs.  Jfnriilsini,  .}.}lh  ( \mij Smith,  3t>5 

The  nieie  stati'ment  of  a  witness  tliat  an  elector  is  a  ndnor  or  nonresident  is  not  jmf- 
(icient.     The  witn<»ss  nnist  ^'ive  facts  to  justify  his  opinion. 

Linn  vs.    Whnlrr,  .;?///  <  'ninj 2  ElLs.,  76 

Negative  testimony  to  show  nonresidence. 

The  i'ommittee  unanimously  adopted  as  a  rule  of  decision  **that  no  name  In*  Jrtrieken 
from  the  poll>  as  unkiKJwn  \\\^n\  the  testimony  of  one  witnetfH  <uily  that  no  surh 
IK-rson  is  known  in  the  conniy,  an«l  that  where  a  man  of  like  name  is  knoviii, 
roidin;^  in  another  c»)unly,  .**ome  proof,  direet  or  ein*umstantial,  other  than  lin<l- 
inu  such  a  name  on  the  jioll  l)ook,  will  l>e  riMpiired  of  his  havin>^  vote^l  in  tlu* 
comity  or  precinct  where  the  vote  is  assaile<l.'*  The  House  went  further  than  the 
committee,  and  restored  s<»me  V(»tes  rejtH'ttnl  hy  the  eommittee  U|>on  stronger  te?ti- 
m(>nv  than  that  ahove  <leclared  to  U*  insuflieient. 

A<  trltrr  vs.    Mnitn  .  .'.)''/  ( 'nn,i (;.  and  11 . ,  749,  S2o.  S44 

Where  the  ]>nM»i  tliat  inmates  i\\  the  poorlionsi'  who  had  voteii  hatl  IxHui  s4Mit  to  the 
poorliouH'  from  other  townships  than  the  one  in  which  it  was  situati^l  and  wherv 
they  Voted  was  iie*rati\e.  consisting  of  the  testimony  of  inihli**  ottirers  aii<l  old  rt^ 
idents  that  they  knew  no  such  pei-s<»ns,  it  was  held  to  l»e  atlmissiblc,  and  in  thb 
case  suHicieiit. 

1,1    Ml  HI  III-  \>.    !')irni  II  ( niiniH'ilii  n  jtnri  1 ,    }//tfi  (  hmj Smith.  424 

The  testimony  <>l'  witiiessfs  re>i<iiii;^  in  a  precinct  that  they  are  not  iU'.c|uainted  with 
certain  p«M>«»ns  w  hose  names  an'  found  on  the  jmjII  list  as  voting  may  Ik*  sutticit-ut 
t<»  estal>li>li  nonresidence  in  comitry  precincts,  hut  not  in  a  erow«le<reitv. 

II II I'll  \ >.  li'iiiK  IS,  y.iih  (  niuj Mohlov  4-4 

The  evidence  nf  j.ersons  well  a«(piaiiite<l  in  a  precinct  that  they  are  not  aequaintot 
witl.  j.er>(»n>  w  lio  aj>pear  Mil  the  poll  list  as  voting  is  com j>etent,  and  uiakc^  out  a 
prima  facie  c:i>e  of  nonroideiice.     The  hurden  of  pr«Mjf  is  (»n  the  partv  elainiini: 

the  henelit  «>!  the  vote<  to  prove  them  lepil. 

11  III' I  \  >.   I^i'iiii  is  I  III  I  III  in  fi/  It  finri) .  /f'.*lh.  (  'oiuj ---..-...  \IohU*V,  4'^- 

Where  canva.-sers  ha<l  been  sent  tlironjrh  the  district  to  verify  the  registration  lists 
and  liad  retnnird  Ioiil'  lists  df  j)ersons  as  "not  f<nmd,"  and -subiHenais  for  the**' 
persons  had  als<»  heeii  i-eturned  as  not  fonn<l.  the  committiie  quoted  ^f<<'rarv  .<aeotiun 
.').')H.  nil  the  adniissihility  <.f  such  testimony,  hut  i>ointed  out  that  there  was  other 
ti'stimmiy  of  uiidonl)te<l  cnmpetency  showing  the  same  state  ()f  faets. 

Muoi't  vs.  Ffinstoti ,  .'>■>(!  ( 'oiHj Report  1 1(>4    pp.  ;^-7 
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Convict;  record  of  conviction  mnit  be  produced. 

Where  v<>te.*<  are  allej?e<l  to  \ye  ille^l  beeaiiHe  of  the  conviction  of  the  voter  of  crime, 
''thereconl  of  conviction  is  the  i)e8t  evidence  and  the  only  evidence  to  ljeaccepte«l 
l)v  the  Houne,  unless  the  loss  or  destruction  of  that  record  is  shown." 

Lour  vs.  Wilder,  47th  (  omj 2  Ells.,  76 

In  the  absence  of  pro})er  evidence  of  conviction  and  punishment,  an  elector  is  not 
dis(pialitie<l  on  account  of  the  alleged  committal  of  crime. 

(i(irrii»m  vs.  M<ii/o,  ,iSih  Cong Mobley,  59 

Convicts;  record  of  conviction  and  proof  of  identity  neceiiary. 

Where  votes  are  rejected  for  conviction  of  crime,  a  copy  of  the  record  of  conviction 
should  Im?  produced,  and  also  evidence  of  the  identity  of  the  person  offering  to  vote 
with  the  person  convicte<i.  It  is  not  enough  that  the  voter  has  the  same  name  as 
one  of  the  names  found  on  a  list,  prepared  by  a  political  committee,  known  as  a 
*S-onvict«'  list." 

HixUr  vs.  Finle}!,  47th  (bug 2  Ells.,  174 

Convicts;  record  of  conviction  inffieient. 

It  is  sufficient  to  pnxluce  the  ret^ord  of  conviction  to  establish  that  a  voter  was  a 
convict. 

Worth htgt(t)i  vs.  Poxt,  ,')Oth  Cong Mobley,  649 

Convict,  in  Ohio;  certificate  of  pardon  mnit  have  been  isined. 

Where  a  convict  is  not  permitted  to  vote  without  a  pardon  from  the  governor  fin 
Ohio),  which  pardon  the  governor  is  required  to  issue  on  the  presentation  ot  a 
certiticate  of  \roo(S.  conduct,  and  a  convict  presenteil  such  certificate,  but  neglected 
to  wait  for  the  issuance  of  the  pardon,  held  that  he  was  not  entitleil  to  vote. 

Cinnphi'll  vs.  Mtrng,  4^'fth  Cong -. Mobley,  227 

Affidavit  of  voter  competent  to  prove  his  vote. 

The  affidavit  of  a  voter  taken  l)efore  competent  authority,  in  pursuance  of  regular 
and  sutKcient  notice,  may  be  read  in  evidence  to  prove  his  title  to  vote. 

I*orti'rJitU  vs.  McCoij,  J4fh  Cong C'.  and  H.,  270 

Large  proportion  of  votes  to  population  not  always  proof  of  illegal  voting. 

The  mere  fact  that  the  nuniljer  of  votes  polle<l  is  an  unusually  large  proportion  of 
the  whole  |H;pulation  is  not  in  a  frontier  country  and  in  new  railn>a<l  towns  any 
evidence  ni  illegal  voting. 

Hot  km  vs.  Mtigifnils,  4St1i  <  'ong Mobley,  378 

Coal-mine  pay  roll  as  evidence  of  nonresidence. 

As  to  the  value  of  a  coal-mine  {)ay  roll  as  evidence  of  the  length  of  residence  of 
employees,  see  the  case  of 

Cook-  vs.  Ctift»,  47th  Cong 2  Ells.,  243-283 

For  a  discussion  of  the  weight  of  coal-mine  iiay  rolls  and  the  like  evidence  of  the 
length  of  re.«idence  of  voters,  see 

Mriiinnis  vs.  Affferson,  oIhI  ( 'ong Howell,  631-678 

How  they  were  cast  must  be  proved  by  the  ballots,  if  preserved. 

Where  many  votes  were  claimed  to  be  illegal  (under  the  Pennsylvania  registration 
law).  Unause  required  proof  of  qualification  was  not  presenter!  at  the  polls,  and 
the  testimony  of  the  voters  themselves  was  taken  to  show  how  they  vote<i,  the 
(Committee  held  this  evidence  to  be  inadmissible,  being  secondary.  The  ballots, 
having  been  preserve<l,  should  have  l)een  intr(Klp'je<l.  "It  is  a  well-established  prin- 
ciple tluit  the  ballot  of  a  voter  which  has  bee:  afely  preserved  by  someauthorij 
custodian  is  the  l)est  evidence  as  to  how  or  for  whom  he  voteii,  and  must  be: 
duced,  and  that  the  testimony  of  the  voter  himself  is  secondary  and  inadi 
"But  while  the  committee  adhere  to  the  opinion  that  the  evidence  of  tha^ 
was  inadmissible,  and  to  the  uniform  current  of  decisions  that 
cast  at  an  election  are  required  to  l)e  so  numl)ered  as  to  enable 
fie<l,  and  they  have  been  safely  preserved  by  some  legal 
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■•'»=:. x^l  .1*  Th»«  Um  fviili'iuv.  ami  tht*  tfstiinonv  nf  tlu*  voters  i«  ^^ecijiKlan*  an>i 

.  ■  ■•  V*  V  I .  \*  r  ••  h;i*  Uvn  i'i»n?'iiK*i\H|  |in>|M'r  U\  n*|Mirt  tlit*  naiiit-M  of  Mivh  \i»tfre 

>       .  .s«:  -  .«*.*:i.  \  -:«->.  Hiiil  mIio.  us  !<>howii  l>y  tluMrdwn  tt^tiiiiony,  voUsl  fi>r  \\k 

^■.\  rv.f  :;".iiil'«'r  llius  hhi»wii  wan  iiiHiitliruMit  t«»  ovurcome  omiesief"!' 

^    N       .■.:*»'. ./«./ Stnfer,  IV 

».     \\'.  Il»     *'.    illii"   liKTIKNN   WIIKN'    SFrr    AsiIlK    WHAT    \''«  iTKS    I'oiNTElH. 

rn  w  iK^:iiodi  discnued. 

^^       ■       ,    .-i^t  Iriral  n|»|H»rtunity  f«»r  rcyiHtration  ww*  ton  days  before  elei'tion,  aii>l 
'     '  **    ' ^ ' :-.-..  i-  *i-- I otern  were  pf" 

fuKe«l  to  thix 
»rti(iiiully  fru 

, .._,--, 1.  aT^lliielltS  ... 

.  :  liiiiiwiiiL'  out  tlir  whole  v«>t«'  of  the  nnvinets  when*  they  wen»  <'a>*t,  an»i 

.■'■:«-iin>:  thfiii  all  fri»iii  emitestant.  who  iiail  nTeivetl  the  hi^hetst  luiniiti'ruf 

.     ,x  ::s   iIm'm' in-rtinrts.  hilt  t\'u\  iHit  «Ieri»h»  iH'tweeii  thi»He  eoun*e»?,  hikI  waiviii 

.   « '.i.'Ie  <jiH'>tion  in  arriving  at  the  result.     On  the  whole  ititH*,  wliit'h  involvt^l 

.  '  qiiothtiiN  the  ihtiisi'  avrrenl  with  the  minority. 

\<..  t,'fHni,,  ;;th  f  M//I/ Smith,  twi«»,  »W* 

Inducted  from  candidate  for  whom  caat. 

\\    .  '\'  ii  a|»|K'anil  troiii  the  rctuni  that  voti's  were  ^iveu  hy  pi^rsonn  wIumm'  naimv 

It,  w  nut  (»n  the  tax  lists,  and  who  were  not  within  the  description  of  fueh  eltHl- 

■••^  !*  ins  as  were  {H'nnitttHl  hy  the  law  of  Pennsylvania  to  vote  without  Inmhi;  hu 

iIto  i,i\  li>ts.  their  vnti-s  Ufrr  dtMlurttil  from  the  vote  of  the  eaiulidute  fur  whuiu 

•  'u\  \\  riT  fa.'-t. 

i:  .It.inh.  iih  r.,„., 1\  ami  H.,  W 

\  •irx  i-a:^l  l>y  nnijualilitHl  ]K-rsonH  iKtlueteil  from  the  total  vot(*H  of  tlie  eamdidatcs  fur 
whi'iu  iIh'V  wi'It  resiKM'tivelv  i-ast. 

•  1  • 

i   ■'■•fton  I  HiL^s,  It  VS.    f  '/n/ttoii  I .  ./'///   <  hinj C.   ainl    II..   101 

\   'U-  havinir  luM-n  ruMt  on   Imtli  siiK-s  hy  |K>rsons  not  (inalilu*<l  to   vot«»,  thev  wen* 
l,.lniliM|  iniiM  tilt'  v<»t»^  ni"  tin- ranilidatfs  rrs|HM*tively,  and  the  si»at  ^i  vi-n'to  th** 
iMnn<>rn'r.  \\  li«>  li:i«l  a  iM;ij<irity  ••!"  tin*  rt-niaindiT. 

W I  \ »./../"'.>,  .v//i  r*.//,/ ('.  ami  M.,  IL'S 

If  colored  votes  subtracted  from  Republican  poll,  then  white  votei  from  Democratic. 

\\  'nil-  riirit«->tanl   piMM-ij   niany  r.ilnrrd  vntt's  illr^al,  and  ^jffeml  jreiienil   rvideniv 

I'l  \\  thr  iMlmril  Niitf.-:  \\«r»'r;i>t  torrnnlrj-trr.  the  ('onnnittc(>  hehl  that  white  ilU*Lral 

>  .'h-^  >ii<>Ml<l  ]»'  -ulitrartiMl   intin  <'Mntestant's  vote  if  <-olore<l  illi>pil  votes  wen*  tn 

'•*■  -Mlitra«t»'il  iniiii  rnntr>t»-«'.     Tlu' minority  suhtrartt^l  only  the  eoioriMl  .vi»trs. 

II  .llnini.-  \>.  s,i>h,  .',  /'/  i  V.I/./ He|M)rt  'XM ,  juirtn  1  and  J 

Doducted  from  candidates  pro  rata. 

Im  IMMLMnL'tlir  j»o||mi|"  i  I  Ir^ai  \  •  )trs,  theireneral  rule  isthatnnlexs  it  is  shown  f<ir  wliieh 
.iii.liilatt'  tliry  N\ri»*  ca.-t,  tlu-y  an*  to  Im»  drdnetiMl  from  the  whole  vote  «>f  tlie  t'li**'- 

-  '11  iii\i>ion.  and  not  troni  t  li«' candidates  havini:  the  highest  nundter.  Of  murst'. 
II  thi' appliiatioii  ni  tlii<  rulr.  >n«li  ilU'nal  votes  wonM  liediNhicteil  I»roiH)itionately 

•  I.  •Ill  hot  1 1  i-andidati'-,  air.jrdinL'  to  theentirr  vottM-eturnnl  for  each  "  ((.)Uote<l  fmiii 
\l,ri.ir\.  .HM-.  1M».S|.  Thi-i  was  stated  to  he  the  rule  to  iHi  appliinl  when  it  <*ould  ni»t 
I'.'  -Iiowii  lor  wli.ijii  illr-j:d  \ott>  were  ea>t,  hut  in  this  ease  it  was  a  pj  died  to  pn»- 
.  III!  I-  N\  here  ii  e«»nli|  have  lii-t-n  >liown  hut  was  not. 

.'■   '.1/  V-.  11  ■'///■.  ;;///  '  ■',„,/ Smith,  ;i7:> 

\\  Ik  t\'  eoniestei-  ol)j(Mt«'d  to  any  pronf  nf  illeLral  votes  in  a  pn»einet  lH>oanse  it  was  not 

.ilU'jed  in  tlie  hoii.r  for  w  lioin  tin-  illei:al  v«»tes  wereeiLst,  the  eonnnittee  hidd  tliat 

.1  |ioll  may  Im-  piULreil  nf  illt-ual  \«»tes  withont  it  iK-ini^  provinl  for  whom  they  art- 

\\i-.\    '     \'oi<*<  iH'iiiir  I'ToNt'd  to  ^r  iileirai,  iIm-v  were  lUMhicted  from  the  (*andiilat«*.<x 

/■":/.»/  VS.  JlMj^U//'  '  •„„/ Smith*  :?7I 
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Deducted  from  candidate  for  whom  cait,  and  remainder  deducted  pro  rata. 

If  illegal  votas  are  shown,  and  tliere  irf  proof  as  to  which  candidate  received  a  part 
of  them  tht»se  should  first  Ik?  de<iucted  from  his  vote,  and  the  remainder  tnen 
<iedii(;ted  ])ro  rata. 

Ijffiif  vs.  Wheeit'r  (ynirwritt/  rfporl)^  47th  Cong 2  Ells.,  142 

Either  deducted  pro  rata  or  disregarded. 

In  tlie  absence  of  proof  as  to  how  illegal  votes  were  cast  they  should  either  ])e 
allowed  to  stand  or  deducted  from  all  the  («nd idates  j>ro  rata. 

Ihird  VH.  Ritmciff^  4^tk  Cong Mobley,  425 

Ought  not  to  be  deducted  pro  rata. 

'*  We  maintain  that  the  true  rule  is,  when  ille^l  votes  have  been  cast,  to  purge  the  poll 
by  first  proving  for  whom  they  were  thrown,  and  thus  preserve  the  true  vote;  if 
by  the  u.se  of  due  diligence  this  cran  not  l)e  done,  and  the  result  is  still  left  in  doubt, 
then  to  throw  the  ix)ll  out  entirely.  We  think  this  is  a  safer  rule  to  maintain  the 
purity  of  the  ballot  I)ox  than  the  other  one,  which  api)ortions  the  fraud  between 
the  partief*.  This  rule  ought  to  be  applieil  in  all  cases  where  the  fraudulent  vote 
is  considerable  and  permeates  the  whole  poll,  and  not  in  cases  where  it  is  scRttering 
an<l  inconsiderable.  In  those  cases  it  may  be  justly  inferred  that  the  result  would 
not  l)e  affecte<l  by  retaining  the  poll  unpurgwl." 

Curt  in  vs.  Yocum  {minority  report  j  adopted  hij  the  Jfoiuu')^  4^Uh  Cong 1  Ells.,  424 

Deducted  from  majority  candidate  in  each  precinct. 

Where  illegal  votes  are  proved,  but  it  is  not  shown  for  whom  they  were  cast,  they 
should  Ixi  deducted  from  the  majority  candidate  in  each  precinct.  **It  is  on  this 
theory  only  that  the  election  can  be  avoided  where  there  are  enough  illegal  votes 
to  affcH!t  the  result." 

Ifurd  vs.  Romeis  ( minority  report) y  49th  Cong Mobley,  452 

Where  no  proof  for  whom  cait,  no  remedy^ 

Wlicre  87  illegal  votes  were  cast  at  a  precinct,  but  there  v  as  no  proof  of  fraud  or 
which  candidate  received  anv  of  the  votes,  the  minority  hel<l  that  the  return  must 
stand  and  that  no  votvs  could  be  deducted. 

.1////  /N  vs.  Mnfft'tt  (minority  report) j  -^/^  Cong 2  Bart.,  585 

Where  they  can  be  purged,  the  poll  not  rejected. 

Where  more  than  half  the  votes  ciist  ina  precinct  were  illegal,  but  from  the  evidence 
il  was  j>os.sible  to  tell  the  largest  nund)er  that  could  have  lKH?n  illegal  and  for 
whom  tliey  were  cib<t,  the  conmiittee  rejecttnl  these  votes  an<l  counted  the  rt^st. 

Tifdd  x^.Jnyne,  ;iSth  (\nig 1  Bart.,  5.59 

''  The  rul<»  is  well  settle<l  that  the  whole  vote  of  a  precinct  should  not  l)e  thrown  out 
on  account  of  illegal  votes  having  l)een  cast,  if  it  be  practicable  to  ascertain  the 
Munjl)er  of  illegal  votes  and  the  iKjrson  for  whom  cast,  in  order  to  reject  them  and 
leave  the  legal  voters  to  l>e  counted.  Legal  votes  are  not  to  l)e  thrown  out  in  onler 
to  get  ri<l  of  illegal  votes  unless  nectessitv  rei|uires  itiis  the  only  means  of  prevent- 
ing the  consummation  of  a  fraud  upon  tf»e  ballot  box." 

Jill  ruts  vs.  Adamnj  4Jft  Cmg 2  Bart.,  770 

Election  not  vitiated  by. 

Where  it  appi'are<l  that  a  very  lai^e  number  of  illegal  votes  was  probably  t^st,  but 
no  more  than  might  have  been  expected  in  anuns€'ttled  frontier  country,  but  there 
was  definite  ])roof  as  to  only  a  few  and  no  prmA  that  more  were  likely  to  have 
Ikhmi  <ast  for  one  candidate  than  another,  and  nothing  connecting  any  candi<late 
with  procuring  them  to  l)e  cast,  the  eletrtion  was  allowed  to  stand. 

liiirlrigh  and  SpinJ:  vs.  Armstrongj  4^d  Cong Smith,  91 

If  election  invalidated,  it  is  only  in  particular  polls. 

'*  If  the  riiU^  conten(le<l  for  by  contestant  is  adopted  [to  declare  an  election  void  where 
so  many  illegal  votes  were*  cast  as  to  render  the  result  uncertain]  we  maintain  it 
nnist  l)i'  applied  to  the)>ollingpreciuct8  where  contestant  alleges  the  fraud  occurred. 
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TIhmi  ta<h  |>arty  is  left  to  prove*  his  v(»to  by  calling  the  voterf  in  the  rejected  prp- 
ciiK'ts.  If  tlu'V  tlo  imt,  thi'V  must  Htaml  on  the  vot*^  of  the  other  tinchallen^^ed  pre- 
cincts. an«l  can  not  1h'  heard  to  complain  of  their  own  ne^ligenc^. 

t'nrtin  vs.    Yornni  (minnrilij  nporl,  miojAM  hi/  the  JFotute)y  4^>th  Chtu; 1  Ells.,  424 

Rejection  of  whole  poll  to  be  avoided  if  poisible. 

The  cxchision  of  an  entire  poll  is  the  very  la*<t  re«ort,  and  it  must  never  l>e  done 
where  there  is  any  rational  means  by  which  the  illegal  vote*?  vsin  lie  eliniiiiate<l. 
This  rule  was  approvt^l  by  lM»th  majority  and  minority,  hut  they  differed  as  ti>  the 
possibility  of  purjjin^r  the  poll  in  this  <'a*»e. 

h-  Mniin,  \^.  Fnnnll,  44th  ( 'onfj Smith,  411,422 

Whole  poll  thrown  out. 

Where  in  two  prtM'incts  very  many  voters  whose  names  were  not  on  the  asnessnient 
lists  were  iKTinitted  to  vote  witliout  nnpiirinjr  of  them  the  proof  of  t;iuaIific«tion 
prescrilKil  by  the  law  of  Pennsylvania  in  such  i^aHes,  and  there  \i*ai<  no  proof  for 
whom  uiost  of  thes4'  vot(*s  weiv  ca**!,  the  committee  threw  out  the  whole  vote  of 
lH)th  precincts. 

Miftrs  vs.  .Vo//W/,  /f/st  i'tnuj 2  Bart.,  587 

Election  should  be  declared  void. 

Where  illejral  votes  suthcient  to  affect  the  result  are  shown,  but  there  is  no  proof  as 
to  how  thev  were  ciist,  the  election  should  Im»  <leclanMl  void. 

Html  vs.  Jioinrls  {  Mr.  (inm  )  49th  (  hufj Moblev,  428 

In  case  of  donbt.  better  to  order  a  new  election. 

The  nil<*  that  when*  illejral  votes  an»  ]>rovcNl,  but  it  is  not  shown  for  whom  thev  were 
cast,  they  shall  l)e  "diMhicted  proi>ortionately  from  both  candidates  aocorrfing  to 
the  entire  vote  returned  for  each,"  "is,  i)erha|>s,  the  best  rule  that  can  be  adoptiHl 
in  such  a  ciisc  It  is  manifest,  however,  that  it  may  sometimes  work  a  jarreat  hard- 
sliip,  f«»r  ihe  truth  mijrht  U*,  if  it  could  l)e  shown,  that  all  the  illegal  vote8  wen* 
cjist  for  one  of  the  can<lidates,  while  it  is  s<*an^»ly  to  lie  presumed  that  they  would 
ever  U'  divided  U'twei'U  the  candidates  in  exa<'t  pn)portion  to  their  whole  vote. 
hut  the  rule  that  would  de<luct  them  all  from  either  one  of  the  candidates,  in  the 
absence  of  proi»f  as  to  how  the  illejral  votes  weri^  cast,  is  much  more  unreariiMiable 
and  dnuirerons.  The  above  rule  s.  perhaj^s,  the  safi>st  one  to  l>e  a<lof)t«:Hl  in  a 
court  of  justice,  where  there  is  no  j)ower  to  onler  a  new  election,  and  when*  jrn^at 
injury  wonid  result  fnnn  declaring'  the  ottice  vacant.  But  it  is  manifo.st.  as  we 
havi"  already  Kiid.  that  it  !ni«:l»t  work  a  jjreat  hardship.  And  in  a  legislative  UmIv, 
havini:  the  power  to  order  a  new  electi(»n,  it  is  safer,  in  the  opinion  of  vour  coni- 
rnittcc.  and  more  ccniducive  to  the  ends  of  justice,  to  order  sucn  new  ek^'tion  than 
to  nsich  a  resuh  1)/  the  application  of  such  a  rule." 

The  minority  hcM  that  tlie  votes  should  Im»  deducted  y>ro  rata. 

Fini, //  \ s.  //;>•/,, , .  .'f.-,ih  i  'niHj 1  Ells.,  as,  lis 

lvi:«iriKi:i)  K\n)r.N<  k  of  (^iamficktion  not  PRonrcEn  at  thr  Poij*s. 

Not  registered,  aud  no  record  of  other  proof  of  qualification,  rejected. 

Wh«'re  names  were  fon!id  on  the  poll  books  [in  Pennsvlvania]  which  wen*  not  ff»und 
on  the  assessor's  list,  and  tliere  were  no  rcjisons  tor  the  reception  of  the  votes 
marked  after  these  nanie>,  as  was  re<|uire<l  })v  law,  to  show  that  they  had  made  «ha* 
pi'nof  of  «jualiiicati<»n,  the  connnittee  hel<l  the  votes  to  Ik*  ille^l.  The  nunoritv 
in*ld  tliat  it  was  a  mere  itnmateriai  omission  by  the  election  ofhct*rs. 

Wr'njhl  vs.   /•'//////•,  .:.'<l  C'niij.A  P.art.,  l.">i».  and  Report.  No.  13*),  1st  st^ss.  :i2d  (\>nir. 

Unregistered  voters  i  in  Florida)  must  be  shown  to  have  taken  the  fall  oath  required. 

The  la\s  of  I'iotida  j»rovide«l  tiiat  votei>  nnist  be  re«ristere<i  at  least  six  davs  l>f»fore 
tlie  election.  The  retristerin^^  ollirors  ha<l  authority  to  strike  from  the  H.-^t  the 
names  of  )»ersons  wliom  tht-y  knew  of  their  own  knowledge  or  ast*ertairu»il  bv 
testimony  to  have  cease<l  to  lu' entitle*!  to  vote.  A  voter  whose  name  had  thus 
bee!i  erax'd  would  be  entitled  to  vote  on  makinjr  oath  befort?!  the  officers  of  eliM'tion 
that  his  name  ha«l  lu'en  imj>n)j>erly  stricke!i  from  the  lists,  and  also  taking  the  <iatli 
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required  of  challenged  voters.  A  large  number  of  persona  had  l>een  permitted  to 
vote  whose  names  were  not  found  on  the  li«t  in  the  hands  of  the  judges  at  the 
polls.  They  each  took  an  oath,  but  there  was  testimonv  which  the  committee 
held  to  be  sufficient  to  prove  that  it  was  the  oath  required  of  challenged  i)erson8, 
without  the  addition  prescril)ed  for  persons  whose  names  were  not  on  the  registry 
lists.  There  was  proof  that  a  large  number  of  these  voters*  names  actually  did 
apncar  on  the  original  registry  lists,  though  not  on  the  copies  in  the  hands  of  the 
judges.  The  committi^Hi  deilucted  only  those  whose  names  were  not  shown  to  be 
on  the  original  lists,  but  a  i>art  of  those  signing  the  majority  report  expressed 
their  o|)inion  that  all  should  have  l)een  deducted  who  were  not  found  on  the  copy 
of  the  list  in  the  hands  of  the  judges,  whether  found  on  the  original  list  or  not. 

MW^7/vs.   Wails,  44th  Cong Smith  307-391. 

Must  be  shown,  in  Florida,  never  to  liave  been  registered. 

Under  the  constitution  and  laws  of  Florida  no  person  was  permitted  to  vote  who  had 
not  iK^en  registered,  but  a  voter  whose  name  was  not  found  on  the  registry  list  in 
the  hands  of  the  election  officers  might  vote  on  taking  the  oath  required  of  chal- 
lenged i>ersons,  and  also  making  oath  that  he  had  been  registered  and  that  his 
name  had  Ix^en  impropt»rly  struA  off  from  the  registry  list.  It  was  proved  that  a 
large  numlx»r  of  persons  had  voted  whose  names  were  not  on  the  registry  lists. 
Evidence  which  the  committee  held  to  be  inadmissible  was  also  offered  to  show 
that  they  had  never  l)een  registered.  The  committee  held  that  the  admissible  testi- 
mony only  showing  that  they  were  not  registered  at  the  time  of  the  election  it  was 
not  sufficient  to  overcome  the  presumption  arising  from  the  reception  of  their  votes, 
it  Ix'ing  presumed  that  they  had  been  registered  and  wrongly  struck  from  the  list, 
and  that  they  had  taken  the  required  oaths. 

Fiuley  vs.  Blnhee,  45ih  Cong 1  Ells.,  92-96 

Votes  of  qnalified  electors,  received  without  required  proof  of  qnalification,  legal. 

Under  the  constitution  of  Florida  foreign-bom  pi»rsons  were  permitted  to  vote  under 
the  same  conditions  as  native  citizens  upon  presenting  to  the  officers  of  election 
<('rtitied  copies  of  their  naturalization  papers  or  declarations  of  intention.  The 
election  officers  were  forbidden  to  receive  their  votes  without  the  presentaticm  of 
such  certificates.  A  number  of  foreign-born  persons  voted  at  the  election  with- 
out i)n^senting  the  required  certificates.  None  of  their  votes  were  challenged  and 
they  were  not  re<|uested  or  re(juire<]  by  the  officers  of  election  to  produce  any  jwipers. 
The  evidence  showed  that  all  but  seven  of  them  had,  in  fact,  been  naturalized  and 
could  have  i)ro<luced  the  legal  certificates  if  it  had  been  re<iuire(.l  of  them.  The 
coinmitti^'  found  that  the  fact  of  naturalization  or  declaration  of  inttMition  wtus  the 
only  additional  (ftinllfirdlion  re<juired  by  the  constitution  of  fon.*ign-l)orn  persons, 
and  that  the  n.H|uirenient  of  the  i)r<Klucti(m  of  certificates  was  a  mere  directory 
requirement  as  to  mo<le  of  pnK)f.  This  construction  of  the  constituticm  was  the 
more  certain  lH*cause  it  was  evidently  implied  in  the  acts  of  the  legislature  i)assed 
in  jnirsuance  of  it.  These  votes  having  Ix^en  received  by  the  offi(rers  of  election, 
the  presumption  was  that  the  voters  were  qualifitMJ.  The  omissitm  to  present  the 
re<juire<l  proof  of  ((ualification  could,  at  most,  only  shift  the  burden  of  proof  to  the 
party  claiming  their  votes  to  show  that  they  were  in  fact  qualifie<l.  This  had  l)een 
doiK'  IIS  to  all  but  seven,  and  with  these  exceptions  the  vot>es  were  counte<l. 

Finfni  vs.  Bis/n't\  4J}lh  Cong 1  Ells.,  89-92 

In  Pennsylvania  law  requiring  certain,  affidavits  and  vouchers  from  nonregistered 
voters  directory  merely. 

Under  tlje  constitution  of  Pennsylvania,  which  provides  the  qualifications  of  voters 
and  permits  the  lejgislatu re  to  enact  a  registratiim  law,  '*butno  elector  shall  be 
deprived  of  the  i)rivilege  of  voting  by  reason  of  his  name  not  l)eing  n»gistered," 
the  committee  held  that  ''the  foregoing  clause  of  the  ccmstituticm  is,  in  our  judg- 
ment, a  limitation  on  the  jxjwer  of  the  legislature  of  the  Stat«,  and  it  cmi  not  pass 
a  registry  law  whereby  a  voter  shall  be  deprived  of  suffrage,  if  otherwise  (lualihed, 
by  reason  of  nonregistration.  This,  it  seems  to  us,  was  the  very  purpose  of  the 
clause."  If  the  elei'tion  law  is  so  constnied  as  to  hold  the  elector  responsible  for 
the  neglect  of  the  ele(!tion  officers,  or  to  deprive  him  of  his  vote  for  nonregistra- 
tion, though  otherwise  (pialifieri,  it  is  repugnant  to  this  clause  of  the  constitution. 
But  l»y  construing  the  law  iis  directory  its  constitutionality  can  be  maintaine<l. 

Cnrtiii  VS.  Yociun  {minority rejMtrt, ndoptefJ fty Uie House), 4^h Cong.A  Ells., 419, 420 
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In  Peimiylvania  if  election  officers  fail  to  require  of  nnregiitered  voters  the  afltdrnviti 
required  by  law  the  votei  not  illegal  if  otherwise  qualified. 

'•  Wc  nvHril  H<H*ti<ni  10  of  tin*  t»l('«*ti<ni  law  of  PennHvIvaiiia,  snprn,  hi»  far  aa?  it  requires 
a  (inalitiiHl  t'lit-tor  to  pHwliuv  hin  own  aflidavit  and  that  of  a  voter  of  hij*  eltn'titm 
<listrict  to  liin  iiualiHrations,  din^'tory  nien^ly,  and  in  the  nature  of  a  law  to  author- 
ize thf  Inuinl  of  oln-tion.  on  tht*  day  of  oltMrtion,  wliile  it  in  bein^  hekl,  to  ojnfct 
X\w  rf>ri>try  lists  tlierett^fort*  furnishinl  them  bv  the  county  r<ininii8»ionen!*,  by  a«id- 
\\\\i  the  nanu>H  of  quali(ie<l  voters  tlieret<»  wfio  may  have  l>een  unintentionally 
oniitte*!.  Tin*  registry  lists  and  |>oll  lints  will  then  a^^ree.  It  is  tlie  ilutv  of  the 
election  ollictTs  to  eoniply  with  this  law.  It  ia  inii)erative  on  them,  ami  if  they 
fail  thi'v  Mibject  theniselvt»s  to  the  ]K'nalties  |)rovide(l  in  Htrtiou  12  of  the  rejristn* 
law.  Hut  to  allow  a  nonn'jjisteriNl  voter  to  v<ite  without  re<|uirin>r  him  to  comply 
with  the  law,  if  he  is  otherwis^Minalifml,  isqniU^adiffen^nttiuestion.  If  he  refuses 
to  comply,  on  bein^  riHiue.'*te<l,  tnen  it  is  clearly  the  duty  of  the  offict»r»  to  refuse 
his  vote,  lH'cau.»*e  he  n'fuses  to  oIk'V  a  n*a.»<onable  reflation  pre»Hrrilx*<l  bv  tlie  le>d>- 
latnre,  and  he  hurts  no  one  but  himself.  But  if  he  is  allowiMl  to  vote  without  IhMng 
r(N|uire<l  to  tile  the  atndavit.<Jf  an<l  is  otherwise*  «iualitiiMl,  hihi  vote  is  imt  an  illegal 
one.  The  othcvrs  i»f  eliM-tion  have  simply  faiUni  to  take  and  preserve  the  evitleiice 
which  the  law  re<|uires  <»f  them;  but  the  failuri'  on  their  jiart  to  take  and  pre>!erve 
this  evidence  i1«k's  not  n*ach  the  ({Ualilication  of  the  voter.  Nor  do  we  believe  the 
courts  will  h(»Id  any  such  doctrine,  for  it  wouM  l)e  erjuivalent  to  Ixddinjx  the  evi- 
dence of  a  fact  su|H*rior  to  the  fact  itsidf.'' 

Curt  In  vs.    YnruiH  (iniiforiti/  njntrt,  attofttnl  htj  tlw  House),  iGth  Coiuj I  Klls.,  420 

The  minority  appliiMl  to  the  <'a.se  of  fon»i>rn-l)orn  voters  who  did  not  proHent  their 
ccrtiticat<*s  of  natundi/ation  at  the  i>olls  the  niUw  adopUnl  by  the  House  in  the 
case  uf  C'urtin  'x  Yocum,  and  held  that  the  votes  could  not  be  di^hurt<.Ml  in  the 
alK'^'iict'  of  )>nN)f  of  actual  dis4|ualitication. 

IUxIh  r  vs.   Finit  II  ( iniwnihi  report ) ,  47th  Owfj 2  KIIh.,  237 

Affidavits  of  unregistered  voters  certified  bat  not  signed. 
Where  atlidavits  of  unn»gisten.*d  votern  were  not  sijyniMl  by  the  afliantn,  but  wen* 
j)n)pcrly  certified  by  theotlicer  lK»forc  whom  they  wert»  taken,  tlieiH>mmittee  unan- 
imously held  them  to  besutlii'ient;  but  when  tliertf  waH  no  jurat  attai'hetl,  and  they 
did  not  appear  to  have  Imhmi  sworn  befort*  any  otticer,  they  wert»  unauimouiiily  lielil 
to  U'  fatally  defective. 

/./   .\fni/nr  vs.   I-armH,  /f/,(h  ( 'oiuj Smith,  412,  422 

Absence  of  affidavits  in  protbonotary's  office  no  evidence  that  they  were  not  filed  with 
the  election  officers  by  the  voters. 

"The  rule  of  law  is  that  a  public  otiiccr  is  prcsumnl  to  do  his  duty,  the  contrarv  not 
appcarinir.  I'lidcr  tin*  law  there  were  several  acts  riMjuiriMl  to  In^dont*  by  the  olli- 
cers.  The  lir.-t  one  wiu*  to  lu^eertain  whether  a  j>erson  offering:  to  vote  wii.^  re^ri.— 
teit'il;  if  he  was  not.  to  re<|Mire  an  allidavit  of  him.si'lf  and  also  of  a  rc»jristered  voter 
to  certain  hiets:  to  see  that  it  was  subscrilKMl  and  sworn;  to  take  and  ket^p  it  till 
iheeleriinn  was  over,  and  then  to  return  it  to  the  }>rothonotary'sortiee,  with  ix*rtain 
other  papers.  To  show  that  the  last  aet  was  not  ])erform«Kl  d«.K.'s  not  nhow  tliat  the 
H'st  were  left  undone,  or  that  proof  of  failure  in  thisone  juirticularis  pro<jf  i»f  a  failun' 
i!i  all.  It  d'inl)tle?^sdoes  overcome  the  nronniption  as  to  the  i>articularai-t,  but  wc 
doubt  whether  it  ran  be  extiMideil  any  turther.  We  are  not  rea<ly  to  Ui)s<.'iit.  u%  tlie 
prop(.sition  that  hecause  the  election  ollicers  faiUnl  to  return  the  reipiired  athilavits 
to  the  otiiee  oi"  tlu'  i»rot houotarv  theret'ore  they  nmst  l)e  presumwl  not  t«>  have 
reipiinMl  thetn  at  ;ill." 

Curlin  \s.    Yixiiiii  <  in'iiinritii  n  /n>rt,  mbtfttnl  fnj  tin    ffoii.^')^  .^Uh  (hn<j.  .  .  .1  Klls,     421 

In  Pennsylvania  law  requiring  affidavits  of  nonregistered  voters  mandatory,  but  law 

for  filing  these  affidavits  directory. 

It  was  heM  by  a  portion  of  the  coinniirtee  that  the  jirovision  of  the  Pomi.'^vlvania 
election  law  n'<jniiinL:  certain  aHid.Mvits  of  unn-^nstered  voters  was  maMilat(>rv,  but 
that  the  pro\  i>ion  rc'iuirini,^ tlie^eaHida\  itt^  t«>lM»  tiled  in  theotliceof  tlie  |»r<»t^iono- 
laiy  wMsdirectoty.  It  i>  tn  Im- ^troni^My  presumed  that  theotlicerH  of  ele<*tioii  have 
not  conitnitted  the«riiiie  of  allow  in;r  unreLMstered  jHTsonsto  vote  without  ixsjiiirinj^ 
the  necessary  aHi«la\  il>^,  anil  thi<  presumption  is  not  to  be  overcome  without  ovidenc^* 
and  merely  l)\  a  remote  inferiMHe  from  the  fact  that  no  sut^h  utiidavitH  arv  <»n  fiU»  in 
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the  prothonotary's  office.  And  especially  is  contestant  not  to  be  permitted  to  take 
advautaj^e  of  the  absence  of  these  affidavits  when  the  evidence  tends  to  show  that 
theaflidavits  were  inexistence,  and  contestant  by  his  own  act  procured  their  destruc- 
tion and  prevented  them  from  being  put  in  evidence. 

» 

Curtin  vs.  Yocum  {Jd  minuritif  report) ^  4Gih  Omg 1  Ells.,  435-438 

Registration  law  of  Pennsylvania  mandatory. 

*  Tlu*  authorities  are  uniform  to  the  effect  that  all  statutes  are  mandatory  which  can 
luA  be  disregarded  without  ignoring  the  legislative  intent.**  Under  this  principle 
the  provisions  of  the  election  law  ofPennsylvania  requiring  the  presentation  of  cer- 
tain affidavits  by  unregistered  voters  are  not  directory  merelv,  but  mandatory. 
''The  will  of  the  legislature  can  not  be  carried  out  unless  this  provision  of  the 
statute  is  comi)lie<i  with,  and  to  disregard  it  is  to  disregard  one  of  the  safeguards 
whi<*h  the  law-making  iM:)wer  of  Pennsylvania  deemed  necessary  for  the  protection 


of  the  ballot. 


( ^urtlit  vs;  Yocum  ( major Uy  report ) ,  4^h  Cong 1  Ells. ,  428 

The  evidence  of  qualification  required  by  law  must  be  produced  on  the  day  of  election, 
and  can  not  be  afterwardi  produced. 

"It  is  a  fundamental  principle  as  firmly  established  as  any  rule  of  law  that  votes 
must  be  ca.«-t  as  the  law  directs,  and  if  the  law  requires  the  voter  to  pmduce  certain 
specified  evidence  of  that  right  before  hecan  cast  his  vot4.»,  and  he  fails  to  produce  that 
«*vidence,  such  vot^,  if  cast,  is  illegal  and  void.  *  *  *  The  principle  must  likewise 
be  maintained  that  the  production  of  this  evidence  at  the  trial  will  not  change  the 
legal  status  (»f  the  voter,  and  thus  make  these  votes  in  question  legal  votes.  *  *  * 
The  ])rin('iple  is  self-evident.  Voting  is  a  single  ffc/ commanded  to  l)e  i)erforme<l 
witliin  a  particular  time,  on  a  particiilar  day,  and  in  conformity  with  law;  there 
can  not,  therefore,  l>e  a  valid  performance  of  the  nMpiirements  of  the  law  at  a  i)eriod 
subsequent  to  the  day  on  which  alone  the  law  commanded  the  act  tol>e  i)erfonne<l." 

nifihec  vs.  Finlcf/,  47th  Cong 2  Ells.,  175 

Law  requiring  affidavits  of  unregistered  voters  only  partly  mandatory. 

"Whrre  a  registry  law  re(|uires  the  production  of  an  affidavit  by  an  unregistered 
elector  as  the  condition  for  his  voting  it  is  mandatory  to  a  certain  degret*  and  for  a 
<'ertain  |)urpose.  It  is  mandatory  so  far  as  to  recpiire  goo<l  faith  in  its  ol>servance 
and  t()  prevent  its  willful  eva.sion.  But  the  whole  sco|)e  and  purjwse  of  such  a  law 
is  to  <i«'feat  fraud,  subterfuge,  and  evasion,  and  to  enable  every  lawful  and  quali- 
fied voter  to  vote  and  have  his  vot^.'  counted  in  a  canva.ss  purged  of  all  illegal  votes. 
The  inoiuent  the  operation  of  the  registration  defeats  itself,  oi)erates  to  defraud  the 
Ii'gal  elector  and  defraud  him  of  his  vote,  it  not  only  cerises  to  be  man<latory,  but 
is  (/uodtf  Arw  void.  *  *  ♦  But  the  statute,  in  so  far  as  it  provides  what  de<'lara- 
tioiis  shall  l)e  set  forth  in  the  affidavits,  is  directory  merely." 
The  minority  (Mobley,  072)  held  the  law  to  lx»  mandatory  in  both  resjH»cts. 

<  \uiip1n'll  vs.    Weaver,  49th  Cong Mobley,  401 ,  403 

Affidavits  in  substantial  compliance  with  law  sufficient. 

Votes  were  attm-ked  on  the  ground  that  the  affidavits  pre8ente<l  by  the  voters  in  lieu 
of  ri'^'ist ration  were  not  suffi<'ient  under  the  law  of  Illinois.  The  committee  found 
most  of  them  lo  be  in  substantial  compliance  with  the  laws,  but  rejecteil  five  votes 
where  the  affidavits  had  not  U'en  filltil  out  at  all — **  were  in  fact  Wan/:  affidavits." 

W'nrthington  vs.  P(tstj  iiOth  ( \mg Mobley,  653 

Can  not  be  made  legal  at  a  subsequent  investigation. 

"  rn<ler  tlu^  [Pennsylvania]  act  of  January  30,  1874  (F.  L.,  31),  it  is  the  dutv  of  the 
elertor  whose  name  is  not  <m  the  rt»gistry  list  to  i>roduc(i  the  required  affi(lavits  at 
till' time  he  offers  to  vote.  Klection  officei*s  can  not  waive  such  pro<luction.  A 
voti'  receivt^l  without  such  affidavit  is  illegal,  and  can  not  be  made  legal  at  a  sub- 
siMjUcnt  investigation  in  the  courts"  [cases  cite<l]. 

( 'riilg  vs.  Sftirart,  .>/</  fhtig Stofer,  9 

TIh'  minority  expresse<l  a  "<loubt"  of  this  ruling,  but  did  not  definitely  d 
(  '/vz/'y  vs.  Stetrart  ( minority  rejtort)^  f>^d  < 'ong 
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B>ll0ti  aarttd  hf  atoettoa  gg—w,  wtttwat  Wfitoid  ttfc  if  «— Mllty, 

Where  voters  were  aasisted  by  the  election  offlcera  to  pnmre  their  twikiti  withoot 
taking  the  oath  of  disability  provided  for  bv  law  [in  Illiiioialy  bat  did  inforiBally 
ask  for  the  aasigtance  and  were  known  or  beuevad  oy  the  JndueB  to  be  entitled  to 
it,  the  committee  counted  their  votes.  The  minority  rajectea  thenn.  Tlie  Hoon 
adopted  the  resolutiona  proposed  by  the  minority  on  the  wliole  ceee,  Imt  on  this 
point  appears  to  have  afrreed  with  the  majority. 

Rinakfr  vs.  Downing^  64ih  Oong Report  1400 

Vot  eoaattd. 

The  minority  held  that  the  law  was  mandatory.  Under  tlie  old  ballot  laws  ■idi 
provisions  could  be  more  liberalljr  ocmstniea,  bat  "under  the  Anstnliaa  ballot 
system  secrecy  is  not  merely  permitted,  it  is  enforced;  it  la  not  acdely  for  the  ben: 
eflt  of  the  voter,  but  for  the  benefit  of  the  pablic  as  well.  Aoompalamr  eocwM^ 
unknown  to  former  systems  of  voting  is  a  nindamental  and  ewontial  emmeaiJl 
this  ballot  law." 

"  Rinnker  vs.  fknming  {minority  report),  64th  Cbng. ..  Report  1400,  poirt  2,  pp.  5-10 


Ballots  marktd  ky  eleotloB  oflssrs,  wifhimt  rsfeirt*  Mth  if  ilaaUUtgr, 

*'  Ballots  voted  by  electors  who  were  assisted  in  mariung  thdr  ballolB  without  having 
first  made  the  afildavit  of  disability,  as  provided  by  «id  atrtnte  [of  Illinoia],  are 
not  legal  and  should  not  be  counted." 

,Slewan(\B.  ChUd»,  5Sd  (\mg Report  1741,  pu  8 

Yotei  rcijsotid. 

Under  a  mandatory  statute  requiring  the  prodacti<m  at  the  polls  of  qwdfied  evideooe 
of  payment  of  poll  tax  as  a  prerequisite  Tor  voting,  the  committee  rajecied  the  votes 
of  voters  who  had  in  fact  paid  the  tax  and  wexe  Known  to  the  Jndfea»  by  other  evi- 
dence than  that  specified  m  the  law,  to  have  paid  it    The  ndnority  oonnted  the 

votes. 

Thrcuiher  \fi,  Enltte,  5Sd  Oong Report  842,  pp.  4,  11 

nrOOKPATlBliB  OFFIUK. 

See  Qualifications  of  REpRSSENTATivn. 

INDIANS. 

Their  right  to  vote. 

Under  tlie  law  for  the  government  of  the  Territory  of  Michifmn»  providing  that 
"every  7/7/ i/^  iiiale  citizen/'  jHtHHessing  certain  qnalifications^  ml^ht  vote,  held  that 
the  right  of  half-breiMJ  Indians,  poBsessing  the  lesal  qualifications,  depended  on 
their  liUKle  of  life  and  the  society  to  which  they  belonged.  One  of  tliem,  who,  by 
his  manner  of  living  and  place  of  al>ode,  was  assimiliSed  to  the  great  body  of  tiie 
civilize<l  coinninnity,  and  who  hati  never  belonged  to  any  Indian  tribe,  could  vote; 
but  one  who  iK^longed  to  an  Indian  tribe  or  was  ''undviliaed  in  his  deportment 
and  not  approaching  the  manner  of  other  citizens"  could  not  vote. 

BifhW'  and  Richard  V8.  Wimj,  t9lh  Cong C.  &  H. ,  511 

Votei  of  tribal  Indiani  rejected. 

Where  Indians,  at  their  own  pueblo,  without  authority  from  the  probate  judge, 
organiz(Ml  an  election,  ap{x>inted  their  own  chiefs  to  conduct  it»  and  made  their 
returns  direct  to  the  S<HTetary  of  the  Territory,  instead  of  to  the  probate  judge,  the 

committee  threw  out  the  votes. 

fjiiiw  vs.  (iailn/ox,  .iSd  ( 'o7ig 1  Bart.,  165 

INDIAN  BESEBVATIONS. 

Whether  treipaisers  on  '*  half-breed  landi"  entitled  ta  vote. 

The  connnittee  held  that  treHpaasers  on  ''half-breed  lands'*  (similar  to  Tiwiian  reser- 
vations in  (aiome  rt\<«{KH'ts)  were  entitled  to  vote.  The  House  refuBed  to  suotain  the 
committee,  the  decision  turning,  apparently,  chiefly  on  this  point. 

Uennei  vs.  f  liapman,  S4ih  <hny 1  Bart.,  20B 
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Inhabitants  of,  have  no  right  to  vote. 

VoU's  csmt  in  a  precinct  situated  in  the  Pawnee  Indian  Reservation,  which  by  the 
law  of  CongresH  was  not  a  part  of  Nebraska  Territory,  were  excluded  by  the  com- 
mittee. 

Daily  vs.  J'JHiabrook,  SOth  Cong 1  Bart.,  303 

Residents  on,  can  not  vote. 

The  committee  rejected  votes  (*a.st  by  residents  on  the  Pawnee  Indian  Reservation, 
which  was  under  the  law  no  part  of  Nebraska  Territory,  but  counted  votes  cast  by 
residents  of  the  '*  half-breed  land,"  which  was  not  an  ordinarv  Indian  reservation. 

MoHov  vs.  Daily,  37th  Cong 1  Bart.,  404,  410 

Votes  cast  in,  illegal. 

Elections  held  on  Indian  reservations  in  the  Territory  of  Dakota  held  to  be  illegal, 
the  organic  act  organizing  the  Territory  excepting  from  its  territory  those  Indian 
reservations  which  under  existing  Indian  treaties  could  not  be  made  a  part  of  any 
State  or  Territory  without  the  consent  of  the  tribes. 

Burleigh  and  Sp^ink  vs.  Armstrong ,  4^d  Cong Smith,  90 

Where  not  set  aside  by  treaty,  votes  east  in  them  legal. 

render  the  provision  of  the  organic  act  of  the  Territory  of  Dakota,  excluding  from 
it*s  limits  lands  not  jx^rmitted  by  treaties  with  Indi&n  trilx^s  to  be  included 
within  the  limits  of  any  State  or  Territory  without  the  consent  of  the  tril)e,  the 
committee  held  that  "It  does  not  apply  to  any  portion  of  the  Territory  upon  which 
Indians  may  happen  to  live,  but  only  such  portions  as  are  held  by  particular  tril)e8, 
under  and  by  virtue  of  treaties  defining  boundaries,  and  stipulating  the  exclusive 
jurisdiction  to  l)e  exercised  by  the  tribes  holding  them."  Votes  cast  in  a  precinct 
in  territory  largely  inhabited  by  Indians,  but  not  under  such  a  treaty,  the  votes 
not  l>eing  shown  to  be  otherwise  illegal,  were  counted  by  the  committee. 

Todd  vs.  Jayne,  38lh  Cong 1  Bart. ,  563 


INEIilGIBIIjITY  (see  also  Qualifications  of  Representatives) . 

Ineligibility  of  majority  candidate  gives  no  title  to  minority  candidate. 

The  ineligibility  of  the  candidate  receiving  the  highest  number  of  votes  gives  no 
title  to  the  candidate  receiving  the  next  highest  number.  (A  very  full  discussion 
of  the  English  rule  and  the  reasons  for  its  inapplicability  in  this  country  will  be 
foun<l  in  this  ca.*«e. ) 

.SV///7/i  vs.  Brown,  40ih  Cong 2  Bart.,  400-405 

The  ineligibility  of  the  majority  candidate  gives  no  title  to  the  candidate  receiving 
the  next  highest  number  of  votes. 

Jo)uii<  vs.  Mann,  40th  Cong 2  Bart.,  475 

The  majority  of  the  committee  announced  their  opinion  that  the  ineligibility  of  a 
majority  candidate  ought  to  involve  the  election  of  the  ciindidate  receiving  the 
next  highest  number  of  votes,  but  they  yielded  their  conviction  to  the  authority 
of  contrary  precedents: 

Wallace  vs.  Simpson  (majority  report),  41^  Cong 2  Bart.,  552 

Ineligibility  of  member-elect  gives  no  claim  to  the  candidate  receiving  the  next 
liighcst  numl)er  of  votes. 

Maxwell  vs.  Cannon,  43d  Cong Smith,  190 

Ineligibility  of  the  sitting  member  gives  to  the  minority  candidate  no  title  to  the 
seat. 

Camion  vs.  Campbell,  47th  Cong 2  Elis.,  613-619 

Ineligibility  of  the  sitting  member  gives  no  title  to  the  candidate  having  the  next 
highest  number  of  votes,  even  in  the  case  of  a  representative  from  Indiana,  " 
the  rule  in  the  State  of  Indiana  is  different. 

Loury  vs.  White,  SOth  Cong 


• 
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Whether  ineligibility  of  majority  oandidate  givet  title  to  minority  candidate. 

Thf  law  of  (leorjria  pnjvidtMl  thiit  wht're  the  inajoritv  candidate  wa«  iueli|^ble  the 
ol(Mtion  should  jro  to  the canditiate  having; the  next  Iiighest  nuinl>er  of  votew.  The 
(•niiiiiiitt(H»  expn»K*HMi  Home  doubt  wliether  mich  a  law  could  apply  to  the  eleirtioii!? 
of  iiieiid)ers  of  (^)n>j:reHH,  hut  refrained  from  deciding  the  question,  it  not  being 
nefeHj*iirv  to  the  determination  of  the  ease. 

• 

Chrhtii  vs.  Wimpij,  40th  (  ou(j 2  Bart.,  466 

Ineligibility  of  majority  candidate  ought  to  give  election  to  minority  candidate. 

Mr.  CeHi«na  rei)orttHl  that  where  a  majority  candidate  was  notoriously  ineligible  under 
the  fourteenth  amendment,  votes  i^ast  for  him  ought  to  l)e  treattNi  an  nullities:, 
and  the  election  adjud^^nl  to  the  candidate  n»mving  the  next  hi^lic^t  number  of 
votes.     The  House  sustained  the  reiM)rt,  but  probably  on  other  grr>unds. 

Wnllare  vs.  SimpgoUj  41i*i  <  'f'f'fj 2  Bart.,  732 

Where  notice  of  ineligibility  of  majority  candidate  pretnmed  minority  candidate 
elected. 

Where  v(»tes  artM'ii.'^t  for  an  ineli^ri hie  candidate  whose  ineligibility  is  such  tliat  the 
electors  art*  boun«l  to  know  ami  take  notice  of  it,  such  votes  are  nulliti(.*sf,  and  the 
eligil>le  candidate  rtMviving  the  highest  numl)er  of  votes  is  elec^teti. 

Wijod  vs.  rittrn  ( Mr.  Ik'nnctt) ,  .U^h  Cong Mobley,  121 


INHABITANT. 

/Sir  ahit  QlALIFHATIONS  OK   REPRESENTATIVES. 

Definition  of. 

The  word  "inlial»itant"  comj)rehends  those  who  are  *'/>f/imy?rffmeml>ers  of  the  State, 
sul)jcct  to  all  the  re«juisitions  of  its  laws  and  entitled  to  all  the  privileges  and 
advantages  which  they  confer." 

IhiUtii,  isth  (\m<j C.  and  H.,  415 

What  constitntes. 

Claimant  had  l)c(»n  for  many  years  a  resident  of  Virginia,  but  a  few  years  lx*fore  the 
election  he  moved  to  Ohio,  and  voted  there  once  or  twice.  Some  mouths  l>efore 
the  election  he  retnnic(l  to  liis  j»revious  residence  in  Virginia,  with  his  family,  and 
leniaintMl.  The  committee  held  him  to  t)e  an  inhabitant  of  Virginia  ancl  eligible 
to  Congress. 

rptnn,  ,J7fh  ( '0//.7 1   Bart.,  :k>^ 

Difference  between  inhabitant  and  citizen. 

"The  word  iniiahitant  coniprehcniis  a  single  fact,  hx^ality  of  existence;  that  of  citizen 
a  comhinatic*!!  of  civil  privileges,  some  of  which  may  be  enjoyed  in  anv  of  the 
States  in  the  I'nion.  The  woid  citizen  may  projx'rly  1k»  constriietl  to  nieaii  a  nieni- 
l»er  of  a  political  society:  an<l  although  he  might  be  absent  for  years,  aini  cease  to 
be  an  inhal»itant  of  its  territory,  his  rights  of  citizenship  may  not  he  thereliv  for- 
feited, but  may  l)e  resnme<l  whenever  he  may  choose  to  return;  or,  in<lei^l,*such 
(»t  them  as  are  not  interdicted  by  the  re(|uisition  of  inhabitancy  may  l>e  eoni*idere^l 
as  I'eserved." 

lial/rif,  ist/i  ( 'nn'j C.  an<i  1 1.,  41n 

Inhabitancy  in  State  lost  by  Government  employment  at  Washington. 
A  ]>erson  in  the  enipl(>y  of  the  (iovernnient  at  Washington,  though  retaining  his  citi- 
zenship  in    the  State  whence  he  was  apjminted,  and  intending  to  return  thereto. 
held  not  to  be  an  inhabitant  of  the  State  within  the  meaning  of  the  Con^ititution, 

an«l  hence  not  eli;iible  to  Contrress. 

liniJ.,/,  jsth  <  nu<i C.  and  H.,  411 

A  foreign  minister  does  not  lose  his  inhabitancy. 

A  citizen  having  been  electe<l  toCongress  while  holding  the  office  of  minister  to  Siiain, 
but  having'  n'signed  the  latter  ollice  before  March  4,  the  cominittxje  reporteiii 
'*Tho  capacity  in  which  he  acted  excludes  the  idea  that,  by  the  IMirfornjanee  of 
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bin  duty  abroad,  lie  ceased  to  lie  an  inhabitant  of  the  United  States;  and,  if  so, 
iniu^nmch  as  he  had  no  inhabitancy  in  any  other  part  of  the  Union  than  Georgia, 
he  must  be  considereil  as  in  the  same  Hituation  as  before  the  acceptance  of  the 
appointment." 

For»tfth,  18th  Comj C.  and  H.,  497 

The  case  of  ministers  of  the  Uniteci  States  residing  at  a  foreign  court  present*  no 
analogy  to  that  of  persons  in  the  domestic  service  of  the  Government  at  Washington. 
The  former  retain  their  inhabitancy  in  their  respective  States;  the  latter  do  not. 

Boileij,  IStb  Cong C. and  H., 418 

Voting  citizenship  not  necessary. 

A  member  of  Congress  must  be  an  inhabitant  of  the  State  from  which  he  is  elected, 
but  he  ntHMl  not  have  a  voting  citizenship. 

Bdijleil  vs.  Bmlmtr,  47th  ibng 2  Ells., 679 

Not  a  mere  sojonrner. 

"To  }k'  an  inhabitant  within  the  meaning  of  this  section  of  the  Constitution,  if  it 
does  not  mean  remlait  or  citizen^  certainly  means  more  than  sojmmur.^^  The  tem- 
]»orary  sojourn  of  claimant  in  North  CaroHna,  for  the  purpose  of  being  private  sec- 
retary to  a  mihtary  governor,  held  not  to  constitute  him  an  inhabitant. 

Pifjott,  J7th  Cong 1  Bart. ,  464 


IKSPECTOBS. 

See  Officers  of  Election. 

INTIMIDATION. 

What  Is. 

A  cannon  near  the  polls  not  intimidation. 

Where  a  (tiinnon  \va**  drawn  in  ajKjHtic^il  procession  the  night  before  election,  and  on 
flection  day  it  wa'^  in  a  i)la('e  in  front  ol  the  polls,  where  it  had  customarilv  been, 
and  it  was  tire<l  twice  on  election  day,  but  in  sport  and  without  l)all,  amf  not  at 
times  when  voters  w-ere  approaching  the  polls,  the  circumstance  was  held  to  be 
without  significance. 

]\lifft('  vs.  Harris  {minoritif  rtport),  S5th  Cong Report  538,  p.  46 

Coarse  and  threatening  language  not  sufficient. 

Where  the  i>olling  place  was  fixed  in  an  unusual  and  inconvenient  place,  and  coarse 
an<l  threatening  language  was  used  against  persons  intending  to  vote  for  contest- 
ant for  the  purpose  of  intimidating  them,  the  committee  "can  not  for  such  rea- 
sons rec<^>mmend  the  throwing  out  of  the  whole  vote  of  such  precinct.*' 

C/H/fv'.s  vs.  (lever,  .mh  Cong 2  Bart.,  468 

Inflammatory  langnage,  not  alFeoting  the  result,  immaterial. 

Where  it  was  shown  that  the  canvass  was  a  heate<l  one,  and  nmch  inflammatory 
and  denunciatory  language  used,  by  the  contestee  and  others,  in  regard  to  colorea 
voter's  who  woul<l  vote  the  Democratic  ticket,  and  that  three  or  four  voters  were 
intimi(late<l  thereby,  it  was  held  that  this  did  not  constitute  such  a  condition  of 
violence  an<l  intimidation  as  to  affect  the  result. 

Ilroinherg  vs.  Ilaralxon,  44th  Cong Smith,  366 

Voluntary  withdrawal  of  voters,  without  sufficient  justification,  not  fatal. 

Where  there  was  considerable  violence  and  excitement  at  a  poll,  and  colored  voters 
attempting  to  vote  early  in  the  day  were  forcibly  prevented,  but  by  10  or  11  o'clock, 
under  the  advice  of  one  of  their  leaders,  they  dispersed  and  did  not  again  attempt 
to  vote  at  that  poll,  there  bein^  no  display  of  violence  sufficient  to  justify  this  course, 
a  majority  of  tlie  committee  did  not  think  the  evidence  sufficient  to  justify  the  ----- 
tion  of  the  jmjII,  especially  as  under  the  law  (of  8outh  Carolina)  these  vol 
have  voted  at  any  other  poll  in  the  county. 

Lie  vs.  Richardsoiij 47th  Cong 2 


7lM\  i)I(;kst  (»f  c<»ntested  election  cases. 

Social  and  religions  ostracism. 

**  It  iummI  not  Ih*  tliat  tlK'n*  is  at  tlu*  tiiiM'  of  voting  the  presenw  of  thn*atp,  or  of  force, 
or  tlu>  pn*s<Mit  f(>ar  of  ai-tiial  InmIiIv  hurt.  Tho  ^niufl  of  frei^  iiiHtitutioziH  <lemamii) 
that  tin*  niiii'i  as  woll  a^  tho  InMiv  hIuiII  U*  inH»  to  ext*n*ij*t.»  the  ele^ttivtr  franchise  a? 
tilt'  vottT  niav  .Ml'  lit.  Thr  frar  of  IhmIiIv  liann.  the  fear  of  i^uxTial  op*tra4:ii*in,  the 
ft'ar  of  n'liirious  wrath,  if  hmu^lit  to  bear  uihui  the  IhxIv  of  voterp,  or  if  exenM!<eri 
t<)  any  ;:reat  extent,  mar  tlie  imrity  and  <it»Htroy  the  freedom  of  elei-^tioiw,  anil  if  it 
U'  .<(»  jri-neral  a^  to  affect  the  result,  or  if  from  it  the  real  result  can  not  he  a^rr- 
tained  fnun  the  returns,  the  eliH'tion  is  voi<l.'* 

liiili'ti'tlmtn  VS.  liaiiK  u,  4'ffh  (  omJ 1  £11:*..  'SiHi 

Nnmbering  of  tickets  not  intimidation. 

Wlirn*  it  wa.»*  shown  that  .»<onic  coIohmI  votern  vote«i  numbere<1  Deinocratiir  tickets 
(the  tickets  jjenerally  not  iH'inir  nunilM»r(Mi),  hut  it  was  not  shown  that  they  <li<l 
nut  «Io  .<o  voUmtarily,  the  coniuiittei'  hehi  that  the  fact  wa«  not  prfH"»f  of  intim- 
idation. 

Finlni  vs.   Ilisht, .    'f-»lh  (  <;//7 1   KIW..  1«6 

Citizen  not  bonnd  to  fight  his  way  to  the  window. 

"The  ('oniniittiM*  holds  that  a  citi/en  has  a  ri^ht  to  a  irvv  and  unniolerttinl  approach 
t»>  the  hallot  Ih»x,  atid  is  notjntund  to  lijrht  his  way  to  a  |X)llinj;  wimlow,  <t»f>et'ially 
when  to  d<i  so  lu>  must  conic  into  i^)nfiict  with  jK'rsonH  wlio  claim  to  Ik*  ofhcersof 
the  law.  the  trntlifulnos  of  which  claim  he  has  no  means  of  ni^^rativiiiji;,  and  tliat 
a  canditlate  who*«'  supjMirtei"s  have  d«me  all  in  their  |K>wer  to  make  voters  l)elieve 
that  tlM'v  would  suffer  injury  if  they  attem|>tt*<1  to  vote  <»n  not  l>e  heartl  to  Kay 
that  the  intimidat<'d  \oters  .should  not  have  iK'lievwl  the  threats  made  to  them." 

MniitI  vs.  ( '(fni//tnn,  olst  ( 'out; Rowell,  !•>? 

Disturbance  before  opening  polls,  not  fatal. 

Where  there  was  a  disturhance  U^fore  the  ojxMiinjj  of  the  ]K)Il8,  but  the  eleini'^m 
itself  was  orderly  and  there  was  no  intimidation,  the  returns  were  allowo<l  i<> 
staml. 

ll(ih'ni!<nn  vs.  llnrrixnn,  .'t.ft}i  i  \jii(f ReiHDrt   1121,  p.  2 

Must  be  such  a  display  of  force  as  to  intimidate  men  of  ordinary  firmness. 

A  poll  can  not  ln'  ifjected  fnr  intimidation  unless  there  was  f<uch  a  display  i>f  for«-i»  a* 
on;;ht  to  have  iiitinii<lated  men  of  ordinary  firmness.  In  a  ca8*t^  where  the  violent 
iiit»'rfeien««'  with  the  votiuL'  was  >-neli  a^  nii^ht  ea>ily  have  Ikh^u  overcome  l»v  the 
voters.  Imt  they  al»>tairied  from  trying  to  vote,  under  the  oniers  <»f  their  leader,  fer 
the  purpose  las  the  nniiority  thou<:ht)  of  making  out  a  eiise  <^f  iiitinii(lati(»n  that 
would  eaiii-e  the  reje<tion  of  tlu'  p«»ll.  therehy  making  a  piin  for  the  candidati.* 
favored  l)y  tluMii,  the  minority  held  that  the  poll  .^ihould  not  In.*  riget'tt^l. 

Mn'hl  \>.    (  'nui/ifitu    {iniinn'if'l  rrfHn't  l,  M.^t  ( \nuj R<.>Well,  ItS^ 

Need  not  be  sach  as  would  overpower  the  will  of  voters  of  reasonable  courage. 

Coenive  method-  d<»  ijot  operate  alike  on  all  voters.  Rt»ganl  shotihl  alwuvs  1h'  hail 
to  th»*  mental  and  pliysiral  oriraiiization  and  environment  of  tlie  particular  voters 
conrerned.  The  oppressive  acts  necil  not  Ik*  such  as  would  overj)ower  the  will  of 
\<)ter>  of  it*a-oiiaMe  rouraj^e.  otherwise  the  weak  and  ignorant  would  he  <lisfran- 
chiMMl.  Neither  is  physical  violenc*'  the  sole  criterion,  nor  shouhl  tlK»  examina- 
tion he  limited  to  acts  committed  at  the  very  time  of  tlie  eleirtion.  Pn''ce<ihig 
(M'cniren«(  s  often  ^d\e  si<jnilicance  and  momentum  to  rcMvnt  actH. 

//.  luj'ii  \  >.  Ill, at m  I  (  ,'<!  riiyt ) ,  .'>.',( h  ( '<iii(i RejK")rt  28(>S,  p.  26 

Interference  by  negro  policeman  insufficient. 

\Vh<-re  a  iietrro  ]»Mliceman  forcihly  interfered  with  nejjrro  workers  and  tickt't  ilistrilm- 
teis  for  the  heiiiorratic  ticket  and  there  was  some  evidence  that  <*»>h.irtHl  voters 
^\ere  therehy  iiitimidat»'d,  tlu'  committee  hehl  that  the  intimidation  waj^  not  suffi- 
cient to  throw  out  the  poll. 

.i/'/o/v  vs.  Fii nsti,, I,  :>,:>{  (\)iL(j Rejwrt  llt>4,  p.  s 
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When  iNQriRBi)  Into. 

The  committee  will  not  inquire  into  the  reasons  why  votes  were  not  cast. 

WIhiv  it  was  cliai-gixl  that  voters  were  prevented  fn>in  votini?  by  intimidation,  the 
(•(uninittt'c  ^iaid:  "The  ooniniittee  are  of  opinion  that  the  (luty  aAsi^nt^l  Uy  them 
doc'H  not  impose  on  them  an  examination  of  the  causes  which  may  have  prevented 
any  randid^te  from  jretting  a  nuflicient  numlnjr  of  votes  to  entitle  him  t^»  the  seat. 
They  con.'^ider  tliat  it  is  (mlv  required  of  them  to  ascertain  who  had  tlie  jrreatest 
n uMi I HT  of  lejial  votes  actually  at  the  election.  *  *  *  The  insiH^-tors  of  elec- 
ti(ui  are  con.stitnted  judges  of  the  qualifications  of  the  electors,  and  exercise,  from 
necessity,  a  discretionary  power.  If  they  err  and  reject  a  legal  vote,  or  an  elector 
from  any  canst*  should  fail  in  presenting  his  vote  for  their  reception,  the  nature  of 
the  ea^e  i>recludes  it  from  entering  into  the  consideration  of  tne  general  result  of 
the  election,  unless,  indeed,  corruption  should  appear  sufficient  to  destroy  all  con- 
lit  lence  in  the  purity  and  fairness  of  the  whole  proceeding.  It  is  properly  a  ques- 
tion l)otwoen  those  officers  and  the  injuretl  party." 

niddlc  and  Richard  vs.  Wiug,  19th  Cowj C.  and  H.,  606 

How  Proved. 

Hearsay  and  general  repntation  insafflcient. 

"It  would  seem  that  if  c>ver  two  thousand  electors  were  (leterRxl  from  voting  by 
violence,  threats,  or  intimidation,  some  of  these  electors  could  Ixj  found  to  (;ome 
forward  and  swear  to  the  fact.  Y(»ur  connnitte(?  think  that  it  would  establish  a 
most  dangerous  precedent  to  allow  a  fact  of  this  character,  so  easily  established  by 
the  direct  and  positive  testimony  of  s<.)  many  witnesses,  to  be  proven  solely  by 
hearsay  and  general  reputation.  We  have  not  forgotten  nor  overlooked  the  fact 
tiiat  the  same  state  of  things  which  would  make  men  afraid  to  vote  for  a  particular 
party  mi'jht  also  make  it  difficult  to  securt^  testimony  in  iH^half  of  that  i>arty.  But 
in  many  parts  of  the  district  where  testimonv  was  taken  there  is  no  pretense  that 
witnesses  were  intimidat^l;  and,  besid€«,  if  the  contestant  had  shown  to  the  satis- 
laetion  (»f  the  House  that  witnesses  nee<led  the  protei^tion  of  the  Federal  (iovem- 
meiit  in  order  to  be  safe  in  testifying  fully  and  freely,  that  protection  would  have 
beiMi  afforde<l  at  any  cost.  *  *  *  There  can  be  no  doubt  that  testimony  of  this 
eliaraeter  [hearsay  and  general  reputation]  ought  to  Ixj  held  insufficient  ofitself  to 
estal)lisli  the  fact  of  intimidati<m.  It  ought  at  least  to  be  corroborated  by  other 
faets,  such  as  the  unexplained  failure  of  large  imml)erH  of  tluMse  alleged  to  have 
been  intimi<lated  to  vote  l)efore  the  House  i;ould  safely  a<*t  uixm  it." 

Xurrifi  vs.  Haiuf/ct/,  4^*d  ( \tH(j Smith,  75 

The  evidence  of  at  least  some  of  the  persons  intimidated  should  be  prodnced. 

'  Where  it  is  alleged  that  a  large  nund^er  of  jx^rsons  have  l)oen  deterre^l  from  voting 
by  violence  or  intinddation  the  testimonv  of  these  i>ersons  should  \)e  pr<Mhiced,  or 
at  least  some  of  them.    The  opinions  an(l-imi)ressions  of  others  are  not  sufficient." 

IhnimUii  VS.  Waxhlmrn  {minorit}/  reporl)  4^th  (  oikj 1  Ells.,  502 

Sma/h  vs.  Tillman  {minorily  report)  47th  Cong 2  Ells.,  490 

Effect  of. 

In  cases  of  donbt  the  returns  shonld  stand. 

'*  It  may  Ih-  difficult  to  determine  what  precise  amount  of  disorder,  obstmction,  and 
even  violence  among  bystanders  adjacent  to  the  polls  should  be  deemed  sufficient 
to  vitiate  the  election.  *  *  *  if  fjie  state  of  facts  proved  leave  it  doubtful 
wlietlier  on  the  whole  the  ]>o\\  shouM  be  retained  or  rejected,  your  comnnttee  are 
ot  « .pini(»n  that  they  will  l)est  avoid  the  establishment  of  bad  precedents  by  giving 
effect  to  the  returns  in  all  cases  of  doubt." 

Jfoinu'dyfi.  (hoper,  SOth  Cong • 1  Bart.,  281 

Mere  personal  altercations  will  not  vitiate  poll. 

"A  mere  light  or  series  of  fights,  even  if  the  election  officers  should  be  involved  in 
them,  is  no  ground  for  tlirowing  out  the  vote  of  the  precinct  at  which  such  fight- 
ing took  i)lace.    There  must  l>e  an  organized,  concerted  design  to  intimidate  an4 

H.  Dor.  510 47  '  j 
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his  duty  abroad,  lie  ceaned  to  be  an  inhabitant  of  the  United  States;  an<i,  if  so, 
inasmuch  as  he  had  no  inhabitancy  in  any  other  part  of  the  Union  than  Georjfia, 
he  nuist  lie  con8idere<l  as  in  the  same  situation  as  before  the  acceptance  of  the 
appointment." 

Formjth,  18th  Cong C.  and  II.,  497 

The  case  of  ministers  of  the  United  States  residing  at  a  foreign  court  presents  no 
analog}'  to  that  of  persons  in  the  domestic  service  of  the  (Government  at  Washington. 
The  former  retain  their  inhabitancy  in  their  respective  States;  the  latter  do  not. 

Baihij,  18th  Cong C.  and  H.,  418 

Voting  oitizemhip  not  necessary. 

A  member  of  Congress  must  Ix^  an  inhabitant  of  the  State  from  which  he  is  elected, 
but  he  nee(i  not  have  a  voting  citizt»nship. 

Banl^j  vs.  Barbour,  47th  Cong 2  Ells.,  679 

Not  a  mere  sojonmer. 

**TolH.^an  inhahitant  \{\X\\\\\  the  meaning  of  this  section  of  the  Constitution,  if  it 
does  not  mean  randerU  or  citizen,  certainly  means  more  than  Kojonnur.*'  The  tem- 
porary sojourn  of  claimant  in  North  Carolina,  for  the  j)urpose  of  l)eing  private  sec- 
retary to  a  military  governor,  held  not  to  constitute  him  an  inhabitant. 

IHgott,  37th  Cong 1  IJart ,  464 

IKSPECTOBS. 

See  Officeiis  ok  Election. 


INTIMIDATION. 

What  Is. 

A  cannon  near  the  polls  not  intimidation. 

Where  a  cannon  was  drawn  in  apolitical  procession  the  night  before  election,  and  on 
election  day  it  wa.s  in  a  i>lace  in  front  ot  the  polls,  where  it  had  customarily  ])een, 
and  it  was  tire<l  twice  on  election  day»  but  in  sport  and  without  ball,  and  not  at 
times  when  voters  were  approaching  the  polls,  the  circumstance  was  held  to  ]:)e 
without  significance. 

Wliyte  vs.  Harris  {minnritg  npoH),  Soth  Cong Report  538,  p.  46 

Coarse  and  threatening  language  not  snfflcient. 

Where  the  polling  place  was  fixed  in  an  unusual  and  inconvenient  pla<*e,  and  coarse 
and  threatening  language  was  used  against  persons  intending  to  vote  for  contest- 
ant for  the  purpose  of  intimidating  them,  the  committc»e  "can  not  for  such  rea- 
sons reconnnend  the  throwing  out  of  the  whole  vote  of  such  precinct." 

Chaven  vs.  Clever,  mh  Cong 2  Bart.,  468 

Inflammatory  language,  not  affecting  the  resnlt,  immaterial. 

Where  it  was  shown  that  the  canva.«s  was  a  heated  (me,  and  much  inflammatory 
and  denunciatory  language  used,  by  the  contcstee  and  others,  in  rt»ganl  to  colon»a 
voters  who  would  vote  the  Democratic  ticket,  and  that  three  or  four  voters  were 
intimidate<l  thereby,  it  was  held  that  this  did  not  constitutes  such  a  condition  of 
violence  and  intimidation  as  to  affect  the  result. 

Bromberg  vs.  Ilarahon,  44th  dmg Smith,  366 

Voluntary  withdrawal  of  voters,  without  sufficient  justification,  not  fatal. 

Where  there  was  considerat>le  violence  and  excitement  at  a  poll,  and  colort^d  voters 
attempting  to  vote  early  in  the  day  were  forciblv  prevented,  but  by  10  or  11  o'clock, 
under  the  advice  of  one  of  their  leaders,  they  <lispersed  and  did  not  again  attempt 
to  vote  at  that  poll,  there  l>eing  no  display  of  violen<*e  sufficient  to  justify  this  course, 
a  majority  of  the  committee  did  not  think  the  evidence  sufficient  to  justify  the  rejec- 
tion of  the  poll,  es[KH*ially  as  under  the  law  (of  South  Carolina)  these  voters  could 
have  voted  at  any  other  poll  in  the  county. 
Lee  vs.  Richardson,  47th  Cong :^^LSSa.,^^"^ 
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In  ('onsi<U»rinp  the  Question  of  intimidation,  the  first  inquiry  is:  How  many  vot*»rs 
failt^l  to  vote?  Although  there  may  have  been  efforts  to  intimidate,  and  althou^rh 
outraj^es  may  have  l)een  committed  with  this  view,  vet  if  these  efforts  were  una- 
vailing and  those  who  were  sought  to  l>e  intiuiidated  dici  in  fact  vote,  there  is  an 
en<i  of  controversy. 

Xorris  vs.  Handleyy  4^d  Cong Smitli,  76 

Where  intimidation  shown,  burden  on  other  party  to  show  result  not  alFeoted. 

**  Where  intimidation  is  practiced  over  mtn  sufficient  in  numl)er  to  affect  the  result 
tlie  hurden  of  proof  is  devolve<i  ui)on  him  in  whose  interest  the  intimidation  is 
done  to  show  ttiatthe  intimitlation  di<l  not  affecrt  the  result.  If  this  f)roof  l)e  not 
made  the  intimidation  is  so  interwoven  with  the  vote  tliat  it  is  impossible  to  sepa- 
rate with  reasonable  certainty  the  gooii  fn>m  the  bad  vote,  and  the  whole  precinct 
must  be  reje(;ted." 

Jfurd  vs.  RomeU  (minority  report) ^  40th  i'ony Mobley,  444 

Violent  ejection  of  election  officer  would  vitiate  poll. 

Where  a  person  claiming  to  be  an  election  olRcer  was  forcibly  ejected  b^'  the  police, 
the  committee  held  that  if  he  ha<l  l)een  a  duly  appointee!  officer  this  fact  would 
have  vitiated  the  election.  But  it  appearing  that  under  the  law  he  was  not  entitled 
to  act  at  this  i)oll,  and  that  he  had  had  notice  of  the  law,  they  did  not  reject  the 
poll. 

Myers  vs.  Moffett,  4IfftCong 2  Bart.,  569 

Where  such  as  would  intimidate  men  of  ordinary  firmness,  whole  poll  rejected. 

**The  committee  would  not  hesitiite  to  deitide  that  where  there  was  such  violence  and 
bloodshed  as  would  intimidate  men  of  ordinarv  firmness,  and  where  a  sufficient 
i)unit)er  of  voters  to  have  changed  the  result  wert?  kept  from  the  jxills  by  reason 
of  this  intimidation,  it  would  l>e  as  fatal  to  the  poll  as  if  the  election  l)oanl  had 
bcvn  controlle<l  by  violence.** 

Wfillac'  vs.  Sinipsan,  41ift  Cony 2  Bart.,  742 

Whole  vote  thrown  out. 

Where  there  was  rioting  and  violence  at  a  poll,  and  voters  wishing  to  vote  for  con- 
testant were  intimidate<l,  and  the  United  States  sujKjrvis<:>rs  were  interfered  with, 
all  with  the  aid  an<l  connivance  of  the  eleirtion  officers,  the  whole  vote  was  rejected. 

nishie  vs.  Finley,  47th  Coug 2  KUs.,  190 

When  the  evidence  shows  conclusively  that  violence,  threats,  and  intimidation  have 
U'cn  used  to  affect  the  result  at  a  precinct  the  whole  vote  will  l)e  rejecte<l. 

SntiiUs  VS.  Elliott,  50th  Cong Mobley,  680 

Entire  precinct  not  thrown  out  if  legal  votes  can  be  proved. 

"  It  is  well  settled  that  the  vote  of  an  entire  pretiinct  shall  not  }ye  thrown  out  unless 
it  be  impossible  to  make  proof  as  to  the  numlxir  of  legal  votes  ciist  in  such  precinct.** 
Where  intimidation  is  alleged  the  immber  intimidated  should  l>e  at  lc»ast  approxi- 
mately shown,  or  some  sufficient  reason  given  for  not  making  such  proof. 

XornH  vs.  IJandUnjy  4^d  Cong Smith,  77 

Whole  county  thrown  out. 

Where  violence  was  prevalent  throughout  a  county,  the  canva.**s  and  (^unt  of  the 
v<»te  involved  in  inextricable  confusion  and  fraud,  ami  the  record  illegally  sup- 
l)resse<l,  the  returns  from  the  county  were  thrown  out. 

Sniidhxii.  Tillman,  47th  Cong 2  Ells.,  4:^ 

Where  reg^istration  of  a  county  controlled  by  intimidation,  whole  county  thrown  out. 

Where  the  evideni'c,  as  found  by  the  committee,  showed  that  in  the  county  on  which 
the  majority  of  contt^stant  dei>ended  "there  was  no  just  and  reasonable  ground  to 
fear  personal  violence  or  injury  in  consequence  of  ap(>earing  to  make  and  support 
ol)jections  to  registration,  but  that  it  was  against  the  general  an<l  public  opinion  of 
the  ('(nuity  that  jK'rsons  who  had  not  counnitted  disloyal  acts  should  l)e  disfran- 
chised merely  on  the  score  of  opinions  and  sym])athies,  and  that  probably  many 
IH'rsons  did  refrain  from  making  objections  rather  than  encounter  this  general 
sentiment,"  and  also,  "  that  a  large  number  must  have  becu  registered  who  were 


7  4n  i>i<;kst  ok  <'ontkstki)  klkction  casks. 

•  ii-ijii.iliiii'il  i>v  icii'-Dn  <•!  liaviiii:  >yiii|iiiihi/.<Ml  with  tldrH' fii^patrei]  in  iv)>t*llitin." 
I'll!  \\\f  .«|H'filic  fviilciirf  iii«l  imt  r<)ii»\v  iM)(iii};Ii  illfpil  Vt»U»s  t  ^t  to  oven*«niuMiit' 
iiiaj«>rity  i>i'  «-ont«-st:iril.  tlic  riiiiiiiiittf«'  ii'o.iiiiiiiciiilfii  t!iat  «'«»iite(*taii1,  wlm  liini  a 
iiiajnrity  it  this  niuiitx  wi-n- tiuinltMl,  U' sfiititl.  Oii«*  iiirmlHT  of  the  roinmiit" 
riiiiti-tHicil  thxt  ihiM'  wa^a  \\(ii>t' Matt*  <ii'  affairs  than  that  iU^hctiIxhI  i^y  tht'  ii>ii> 
iiiiiicf.  ami  that  \\hiN*v«'r  applicil  fur  n^istnition,  ijimlititil  ur  i1i:4(|i]ulitli'<l.  wa.- 
n-L'i*i«'H''i,  ainl  tlial  tin*  larm*  iiiajnrity  of  ili«*  vutvHraHt  in  the  riHinty  wt^n*  l»y  <li:- 
i|iiaiili<'ii  |i('i>iiii>.  Till*  Hoiix'  ai;ntMl  witli  tliin  n>n(*hir<ion,  and  ivfii£<*<l  to  s-at 
•••Hiii-staiit. 

s.rit :i,  ,•  \ ^.  .1  nil,  r^..«,  fftth  t  \m*i 2  Baii . ,  :»74-:5m 

A  whole  election  may  be  vitiated  by  intimidation. 

Winn-,  ill  prii'iiul- ra.«tiiiu'  livi'-?*ixtli>*  nf  tli<>  vottMif  the  (liHtrirt,  tlu»  priMif  siiuwn: 
that  "in  s'liiir  til  a  miirli  i:n>alrr  rxtriit  tiian  ottiorn,  hnt  in  all  tt»  a  njiN^t  i-nl- 
paMf  extent.  Ninlfiirc,  tiniiiilt.  rint,  aiw I  general  lawUtvnitiiH  prevaiU'^1:  that  a-^  a 
« .iii-iijiH-nre  the  ii-reptii  ill  «if  ilhyai"  vutfs  and  the  n*jwti«>n  of  tojural  votos*,  th«-  iut? 

•  •I  •ti>tiiihan«-e  arni  as.-aiih  (■•iiiiniittni  on  |H*arrai)Io  I'itizi'nH,  an<l  the  iiitinn(latiui> 
><•  |iriM|iiiiiiiiati'<i  as  tn«lr>tioy  all  cnntiilenei*  in  tiit:"  dtH'tiona^  Ikmii^  thi^  fxi>rL's>ii«i] 
«.|  till-  in-e  \<iijrMf  tin-  |N><ipl('ni'  that  ( 'on^ri'ssional  tlistri**!,"  theromniittc^  re^iiin- 
iiirii-icil  tliat  tilt'  ciiTliiiii  Ik*  H-t  iisidr.  Tin*  iiiinnrity  fonnd  that  th^^  viri]i*n4-«*  \\:t^ 
Icrs  tliaiM-Iaiiiietl,  an<i  iiclt)  alsotliat  an  t'lertion  hIkiuIiI  nut  iN'M't  lU'iih^  ff>r  viitlcinv 
wliiii  ii  \\\\\\  Inch  ncvertlielrHs  pussilile  to  tmlii  tlu*  t*kH*tion  and  «1efl:in.'  the  Trnt* 
n-iiii  I'l"  I  lie  V'.te*  a-"  rai-t.     Tlie  II<»nH<.'  laid  thr  whole  quention  on  thetaldf. 

H7,./r.    v-.    I  In  If  .'..  .:.'tl}i   *  'niiij 1    ll;irt..  !'»>- 

Whore  intimidation  prevalent  in  more  than  half  the  diatrict,  whole  election  void. 

"Tin  iiiini»rit\  ran  oiilyelert  when- the  niaj«irity,  willi  full  opiH.>rtunity  aij«I  fai-ilitv  tit 
\i»i«'  a-  they  eli«Mi-e.  nnrt>traineil  and  nntriunini'IiNl  liy  uiidno  inf1ii(.'n(ri>,  refniili*-'! 
tliniiiL'h  apathy  or  ne;:le<'t  from  v<»tin;;.  hnt  wlicn  niuhu'  intliieiuv,  terrorist:. 
iiiiiniidaliiiii,  or  iilei^al  inthieiK'es  iiavi'  Ihm'Ii  l)n»n^lit  to  Ix.'arniMjn  tlie^ri.*at  ni;u<Sf>t 
the  \oters,  and  they  have  heeii  inlhienetil,  and  haw  votinl  mihjiH't  to  thf?H.»  inil?:- 
I'li.'es.  althoii^rh  the  lull  aii<l  aeeiinito  I'xtent  of  snch  influence  ctin  not  Ix*  arrivoi 
at.  1li<- iiiti'- eleetioii  shnuid  U'  Voided,  altlion^h  a  minority  may  havo  vottil  I'nr 
iroiu  Mirh  i..ihieii«'es,  ainl  for  this  reaHUi:  Tlu'  I'ntin^  |K.H^ple  in  snrh  vul^^^.  oviimHl 
a  desire  Im  vote.  The  riidit  o|'  the  majority  !•»  rule  is  fundamental.  In  wn-h  a  i*:is«' 
the  will  of  the  Miaj«irit\  is  defeated,  imt  from  ai>athy,  but  from  uutlne  inffurwi. 
The  triK-  reiiM-dy  i--  to  \i.id  the  «'le«-tion,  n-move  tfu*  undue  inHuonciti.  aiit.l  jjive  tin* 
maj"iity  thai  '•ppiMtuiiily  lo  iiih;  wliieh  is  its  niidouhtiHl  rijrht." 

Whrre  tliei.-  wtie  l»d«*ral  tro.  tps  jjteseiit.  and  other  inHuen<t»s  whieh  the  ei>ninii(tt.'e 
held  In  l.e  Jiii inildat jiij.  in  four  eonnties  casting;  the  majoritj'  of  the  vott*s  in  a  flis- 
triel,  liiit  not  ill  tin-  ntlu-r  fi>nr  eonnties  eju^tin^a  minority  of  tin*  votes,  the  eom- 
niittci'  hi'id  that  the  eK'i'ti«in  was  v<»id. 

Ixirliili  tl.<n,i   \  «..    lidiin  II,    fi'tlji    (  iiHij 1     Kljs.,  \i~- 

Result  obuiiued  by  mtimidution  reversed,  and  contestant  seated. 
WJH-ie  iiintesN-e  leiciveij  l»y  the  irttu-n*^  a  majcirity  of  4.*JiU,  hut  o,7(X)  |H'rsnii!r  were 
|ire\  iiiij'd  l.y  \  i'lU-nee  and  intiiuiilation  I'rom  voting  for  contestant,  the  eonmiittee 
-laii'd   I  hi- a>  one  III"  three  'jn  turn  Is  for  the  seatinjr  of  contestant.     <\)ntf.'<tant  Ma.- 
.-eatrd. 

n  ii//'ir,  V-.  >'//'//>».//.   'f  /sf  <  iiin) L*  liart.    744 

Wliether  iutiinidaied  votes  to  be  counted  as  if  cast. 

If  intiiiiidatioii  wt-n-  shown,  and  the  nnndn'r  of  intsoiim  intimidated  Hatisfaotorilv 
pr«i\t.|.  'it  umild  hei-nr  «lnly  either  t«i  eouiit  the  ]K*rsons  intimidated,  an  if  thev  had 
Noitd  a<r..rdin'j  1"  their  \\i>lie^.  or  throw  out  tlu>  entin»  priH.unct.  it  is  ncit  i*KH-e-- 
^ary  In  deteriiiine  luMe  whieli  Would  he  the  proper  course." 

A"/''.-  \  -.  U'li'-li-  /■.  / .'/  ( ''III-;      Sniit  h.  7s 

Votfs  suppressed  by  iiitimidalion  counted  as  if  cast. 
\Vli<ri' \.it,'-  liji'i  atie,iijiii-.l  to  \Mie  for  the  sitting  mend>er,  and  had  Ihvii  i>rt»vente«i 
l)\  \  i'ii«  r.i  !•  and  ini iiiii<lalioh.  the  ennnnittee  eonutiHl  the  votes  of  thosi^  in  it»r;inl 
to  \\li..iii  iIhh-  \\a^  d«'iinit«'  ]>roi>f.  It  was  eonten<h»<l  that  the  only  reniedv  wa?' 
tin-  n-jiM  ijoii  .ii  ill.  pnjl.  Iiut  thecoiiniiilt*  t'sjuil:  "This  remeily  in  the  iirest^ft  e;i.»^» 
woiii.l  ..Illy  ad«l  to  111,*  injnry,  ina^ninch  as  thesittinj;  nieinl»er  riH^'ive*!  a  niajoritv. 
and  tiiisshow.-  the  neec-s.^^ity  for  some  other  ivine<iy.     This  in  to.be  found  in  the 
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rule,  wliicrh  is  well  settlt*<l,  that  wher/a  legal  voter  offers  to  v<4o  for  a  pnrtirr.lar 
caiHli^late,  and  useH  <lne  diligence  in  endeavoring  to  do  so,  and  is  prevente<i  by 
fraud,  violence,  (►r  intimidation  from  dei>ohtiting  his  Imllot,  his  vote  should  Ihj 
count^Hi." 

NiblackvH.  Wolh,  4M  Comj Smith,  104 

Votes  prevented  from  being  oast  by  intimidation  can  not  be  counted. 

"No  principle  in  the  law  of  eleetions  can  Ik;  reganied  as  l)etter  settled  than  that  no 
candidate  Ciin  t)e  held  to  have  l)een  electtnl  to  office  by  the  votes  which,  whatever 
the  cause,  were  not  in  fact  cai*t  for  him."  If  the  charges  of  intimidation  had  l)een 
sustained  it  ought  to  unseat  contestee,  but  would  not  justify  tlie  seating  of  contestant. 

A^nalh  vs.  T'diman  {minorUy  rejx/rt) ,  47th  Cong 2  Ells.,  489 

Votes  lost  by  intimidation  not  counted,  but  whole  poll  rejected. 

Where  175  voters,  who  testilieil  that  they  would  have  vote<l  for  contestant,  were  pre- 
vented from  voting  by  intimidation,  the  connnittee  refu8e<i  to  count  tlieir  votes, 
but  rejected  the  entire  vote  of  the  p<jll  where  they  attemptetl  to  vote. 

Mndd  vs.  Complim,  5l8t  Cong Rowell,  156 

Coercion  of  Employees  and  Dependents. 

Mere  existence  of  mmors  not  snfficient. 

Where  it  was  askeil  that  the  retunift  of  precincta  where  the  employees  of  a  certain 
c()rj)oration  votini  be  rejected,  on  account  of  the  coercion  allege<i  to  beexercistM.1  by 
the  said  cor|X)ration  over  the  votes  of  its  employees,  but  the  x>ro<)f  only  showed 
that  there  wa.s  a  prevalent  impression  that  it  was* necessary  to  vote  a  certain  ticket 
in  order  to  be  emploved  by  the  company,  and  did  not  show  definitely  how  many 
votes  were  affected  hy  the  prt^valent  impression,  nor  implicate  any  of  the  mem- 
Ihts  of  the  corporation,  except  by  showing  that  tickets  were  distributed  at  the  polls 
l)y  one  of  them,  the  commjttee  held  that  these  circumstances  were  insulfittient  to 
cause  the  rejection  of  the  vote  of  these  pre<*incts. 

Ihnna  vs.  Ihu'hanan,  5l8t  Cong Rowell,  197 

Vagne  rnmor  insufficient. 

"A  connnon  report  'that  men  would  lose  their  job'  if  they  did  not  vote  as  their 
•superiors  directed,"  and  the  like  vague  rumors,  "hardly  constitute  such  an  (»ver- 
thn)W  of  men's  wills  and  determinations  as  can  be  taken  notice  of  t>y  the  law." 

Amlrrsfm  \ti.  Jitrd,  47lh  C<mg 2   Ells.,  2S(3 

Mere  existence  of  a  rnmor  insufficient;  its  trnth  must  be  shown. 

Where  it  was  charged  that  the  employtn^s  of  a  large  cori>oration  were  illegally 
influenced  t)y  their  emjiloyers  to  vote  for  contestee  under  fear  of  discharge,  Init 
the  testimony  consisted  chiefly  of  eviden«*e  of  the  existence  of  rumors  of  the  use 
of  such  a  systiMu  of  coercion,  the  committee  said:  "It  is  necessary  for  us  to  ai*c(;r- 
tain  and  determine  from  the  evidence  the  truth  oi  these  rumors,  and  not  their  bare 
f. </>/////<',  iis  they  may  have  been  entirely  unfounded  and  untrue.  The  charge  that 
such  a  system  i)revaded  at  the  time  of  the  election  in  controversy  must  be  estab- 
IIsImmI  by  competent  proof,  rendered  by  sworn  witnesses,  pei-sonally  cognizant  of 
tin-  farts  nj)(»n  which  the  charge  is  l>afiea.  *  *  *  It  is  our  duty  to  reject  all  the 
eviileiice  that  luus  l>een  offennl  relative  to  the  existence  of  the  rumors  to  which  we 
have  alluded,  as  it  is  clearly  incompetent,  and  we  must  for  the  same  reason  discard 
all  evidence  relating  to  voluntary  statements  made  by  i>ers<ms  not  under  oath  or 
witnesses,  as  all  such  htar»<ui  evidence  fs  inadmissible."  In  this  case  the  only  evi- 
dence remaining  after  the  exclusions  under  the  above  rule  went  to  show  that  thrin? 
peixons  who  had  been  discharge<l  in  a  jx^riod  of  eighteen  years  believed  that  they 
were  dis<'harg(Ml  for  political  rea.«ons.  There  was  other  evidence  that  they  went) 
disci largcnl  for  drunkenness,  and  many  employtn^  testified  that  no  such  system  of 
c<»ercion  existe<l.     The  committee  unanimously  refused  to  sustain  the  charge. 

IhiiTii  vs.  Mditou,  /ffUh  Cong 1  Ells.,  36-i 

Mere  expression  of  a  wish  not  intimidation. 

It  is  not  intimidation  for  an  overseer  merely  to  express  a  wish  that  his  men  should 
vote  as  he  did,  nnaccomi)anie<]  by  any  threats,  express  or  implied,  of  diwharge. 
"This  claim  would  overthrow,  if  allowe<l,  all  lal)or  to  secure  votes  for  one  j>arty 
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or  anotlior.     If  one  rimy  not  a*»k  a  voter  to  vote  his  ticket,  he  may  not  makpa 
political  H|KH*ch,  ]m)>IiHh  a  iKiiitiral  newspajwr,  or  dare  to  express  an  opinion  in  the 

pn'^*enLV  of  voters." 

Pdgc  VH.  J*inr  { mluoritij  rcjKtri)^  40th  Coiuj Mobley,  511 

Mast  be  shown  to  bo  saccessfnl. 

When'  it  ia  alk^ged  that  voters  were  intimidate<i  hy  their  employers,  "the  hunlen 
is  on  the  contestant  to  |>rove  that  the  attempt  was  effectual.  To  justify  the  dip- 
francliisement  of  an  entin*  j>re<'inct  on  this  ^rrrmnd  there  ought  to  be  some  evident* 
to  show  its  influence  on  tlie  election." 

JJurd  vs.  A'o;/<rw,  49th  ( hny Mobley,  425 

Prisoneri  and  panpers  coerced;  votes  rejected. 

Where  prisoners  were  taken  from  jail  and  j)au|)ers  from  the  poorhouse  and  coerced 
niio  voting  for  contcstee,  their  votes  sliould  l)e  rt»jected. 

EwjlUh  vs.  /*<y//r,  ^cSVA  Coug Mobley,  169 

Discharge  of  employee  not  always  nnjnstiflable. 

Whore  there  was  (M)n(iictin>?  evidence  that  a  few  mill  hands  may  have  vote<l  for 
cf»nt«*st<H'  for  fear  of  discliary:e,  the  committt»e,  in  disallowing  the  claim  to  reject 
the  returns,  remarked  also:  '*  We  can  c(mceive  how  an  ardent  and  ac*tive  p(>litician 
among  employees  in  a  factory  could  Ixn^mie  obnoxious  and  merit  his  uischaiij^e 
apart  from  his  siipiH)rt  of  any  candidate." 

WntHoH  vs.  llhvky  'tod  Onuj Report  1 147,  p.  6 

M I  L1T.\  RY   I  XTERFERE.N'CB. 

Election  not  vitiated. 

Where  Unite<l  State's  troops,  un<ler  the  command  of  the  brother  of  the  sitting  inem- 
l)er,  violently  intcrfcreil  with  the  frtn^dom  of  an  ele<*tion,  the  committee  recom- 
mended that  the  election  l>e  set  aside,  hut  the  House  overnile<l  the  committee. 

Tritjij  vs.  Prentouy  M  ( \nuj C.  and  H.,  78 

The  committee  recommended  that  the  election  ])e  declared  void  because,  in  a  part  of 
the  <listri('t,  the  militia  of  tlio  State  "ax^umed  to  (Ictermine  who  should  and  who 
shouM  not  vote,  and  lor  wlmni  votes  should  l)e  cast,  and  hy  threats,  violence,  and  by 
various  niod<'s  ot  intimidation  ^o  tar  interfered  with  the  ele<'tion  as,  in  the  <»pinion 
of  the  (Nunniittee,  to  render  the  election  a  nullity." 

The  iniiiority  fniind  that  no  «uch  condition  of  virulence  was  proved,  and  that  no  evi- 
deiKM*  was  prcsentecl  except  as  to  live  of  the  fifteen  counties  of  the  district,  and 
airainst  only  ei;:ht  ])recincts  in  those  live  counties.  The  House  agreed  with  the 
minority,  and  refused  to  vacati*  the  scat. 

Hrur,'  vs.  Lnnn,  ,isth  (  oixj 1  Bart.,  482-520 

Not  considered  where  result  evidently  not  affected. 

Where  there  were  some  irre;;uiarities.  and  military  interference  was  alleged,  but  it 
appeared  that  contestee  ieceive(l  the  votes  of  a  larj^e  majority  of  all  the  voters  in 
the  district,  the  committee  did  n(»t  c(»nsuler  the  i>ropriety  of  the  military  orders 
comj»lained  of,  or  their  cffcet,  as  in  any  case  the  contestee  was  elected. 

MrJIrn I'l/  VS.  ) '*  (itiKiii,  .isUi  (  hinj , 1  Bart. ,  551 

Peaceful  presence  of  individaal  soldiers  not  intimidation. 

Where  there  were  six  to  ten  soldier?-  at  a  pollinjr  place,  but  so  far  a.s  appeared  they 
\V(  re  lej/al  voteiv  and  had  a  rijzht  to  be  there,  and  they  were  not  there  as  an  organ- 
\y.vi\  s«jua«],  hut  had  stacked  their  irnns  at  a  distance,  and  the  oidy  t)ersons  who 
were  deterred  from  Miim;:  hy  their  presence  were  <'ertain  tleserters  who  wen*  bid- 
iiiii  from  arrest,  the  committee  hel<l  that  the  charge  of  military  interference  wais 
not  sustained. 

Kounlz  vs.  C'o//vW/,  .;.'///«  fnn'j 2  Bart.,  149 
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disqualified  bv  rtsason  of  liaving  sympathised  witli  tl^oae  engiged  in  rebellioii," 
btit  the  specific  evidence  did  not  show  enough  illegal  votes  cJt  to  overoome  the 
majority  of  contestant,  the  committee  nH*ommendfM  that  contestant,  who  had  a 
majoritv  if  this  county  were  counted,  be  seated.  One  member  of  the  committee 
contended  that  there  was  a  worse  state  of  affairs  than  that  described  by  the  com- 
mittee, and  that  whoever  applied  for  registration,  qualified  or  dkqoalified,  was 
registered,  and  that  the  large  majority  of  the  votes  cast  in  the  county  were  by  dis- 
qualified persons.  The  House  agreed  with  this  conclusion,  and  refused  to  seat 
c^ontestant 

■  Stp'UzkryB.  Anderafm,  40th  Cong 2  Bart,  374-305 

A  whole  eleetion  may  be  vitiated  by  intimidatioB. 

Where,  in  precincts  casting  five-sixths  of  the  vote  of  the  district,  the  proof  showed 
that  ''in  some  to  a  much  greater  extent  than  others,  but  in  all  to  a  most  cul- 
pable extent,  violence,  tumult,  riot,  and  general  lawlessnesB  prevailed;  that  as  a 
couHequence  the  reception  of  ille^^  votes  and  the  rejection  of  leg&l  vote8»  the  acts 
of  disturbance  and  assault  c/>mmitted  on  peaceable  citizens,  and  the  intimidations 
so  predominated  as  to  destroy  all  confideni^e  in  the  election  as  being  the  expression 
of  the  free  voice  of  the  people  of  that  ConflTessional  district,"  the  committee  recom- 
mendtMl  that  the  election  t)e  set  aside.  The  minority  fotm<l  that  the  violence  .was 
letw  than  claimed,  and  held  also  that  an  election  should  not  be  set  aside  for  violence 
when  it  had  been  nevertheless  ]>os8ible  to  hold  the  election  and  declare  the  true 
result  of  the  votes  as  cast    The  House  laid  the  whole  question  on  the  table. 

ir/i///<' vs.  llarriH,S5th  (bntj 1  Bart.,  26^ 

Where  intimidation  prevalent  in  more  than  half  the  distriet,  whole  eleetioii  veld. 

"The  minority  can  only  elect,  where  the  majority,  with  full  opnortunity  and  facility  to 
vote  as  they  choose,  unrestrained  and  untrammeled  by  undue  influence,  refrained 
throuj^h  apathy  or  neglect  from  voting.  But  when  undue  influence,  terrorism, 
intimidation,  or  illegal  influcnctw  have  been  brought  to  bear  upon  the  great  mass  of 
the  voters,  and  they  have  been  influenced,  and  have  voted  subject  to  these  influ- 
ences, although  the  full  and  ai^curate  extent  of  such  influence  can  not  be  arrived 
at,  the  entir'»  election  should  In:  voided,  although  a  minority  may  liave  voted  free 
from  such  Lidueiu'es,  and  for  this  reason:  The  entire  people  in  such  case  evinced 
a  desire  to  vote.  The  right  of  the  majority  to  rule  is  fundamental.  In  snch  a  case 
the  will  of  the  majority  is  <left«ted,  not  from  ai>athy,  but  from  undue  inflti^ur. 
Tlu»  true  n'nie<ly  in  t<»  void  the  election,  n^move  tfie  undue  influences,  and  give  the 
majority  that  opiiort unity  to  rule  which  is  its  undoubted  right" 

Where  there  wen^  Federal  troops  present,  and  other  influences  which  the  committee 
held  to  iHi  intimidating,  in  four  counties  lasting  the  majority  of  the  votes  in  a  dis- 
trict, but  not  in  the  other  four  counties  casting  a  minority  of  the  votes,  the  com- 
mittee held  that  the  eIe<!tion  was  void. 

Jilchanhon  vh.  liftlncj/,  46th  <  htuj 1  Ells.,  272 

Resalt  obtained  by  intimidation  reversed,  and  contestant  seated. 

Where  routestee  nn-eive*!  by  the  returns  a  niajt>rity  of  4,291,  but  6,700  persons  were 
prevented  by  violence  an<l  intinii<1ati(m  from  voting  for  contestant,  the  committee 
stated  this  as  one  of  thn^e  gnninds  for  the  Heating  of  contestant.  Ck>ntestant  was 
seati'd. 

Wdlhnr  vs.  ,Si}iip»oHy  4it*t  ^  'oinj 2  Bart.,  744 

Whether  intimidated  votes  to  be  counted  as  if  cast. 

If  intiiMi<lation  were  shown,  and  the  nnniln'r  of  ]X'rsons  intimidated  satisfactorily 
proved,  "it  wouhl  beourdutv  either  to  count  the  pi*iYionsintimidated,  asif  they  hall 
voted  aeeordiiij;  to  their  wisdes,  or  throw  out  the  entire  precinct.  It  is  not  neces- 
sary to  (letennine  here  which  would  Ik*  the  ]>ro|K»r  eourw*.*' 

Surris  vs.  IIniulliii,  4^(1  (jhhj Smith,  78 

Votes  suppressed  by  intimidation  coanted  as  if  cast. 

Where  voters  had  attempte<l  to  vote  for  the  sitting  niemlHT,  and  bad  hoen  prevented 
by  violence  and  intimidation,  the  eominittei^  counttnl  the  votes  of  those  in  reganl 
to  wh<»ni  there  was  definite  nroof.  It  wjts  contendiMl  that  the  only  remedy  was 
the  rejection  (»f  the  im)11,  but  tnec(mnnitt<'e said:  "This  remedy  in  the  present i!ase 
wonl<l  onlv  ad<l  to  the  injury,  inasmuch  as  thesitthig  member  received  a  majority, 
and  this  shows  the  necessity  for  some  other  retnedy.    This  is  to  be  found  m  tJfie 
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rule,  which  is  well  settkHl,  that  wher/a  legal  voter  offers  to  voti*  for  a  pcrticr.lar 
caiulidate,  and  u.seH  due  diligence  in  endeavoring  to  do  so,  and  is  prevented  by 
fraud,  violence,  or  intimidation  from  deix)8iting  his  Imllot,  his  vote  should  \m 
counted.'* 

Niblackva.  HW/x,  4~'d  Comj Smith,  104 

Yotei  prevented  from  being  cast  by  intimidation  can  not  be  counted. 

**No  principle  in  the  law  of  elections  can  he  reganled  as  t)etter  8ettle<l  than  that  no 
cimdidate  can  Ihj  held  to  have  ]>een  elected  to  office  by  the  votes  which,  whatever 
the  cause,  were  not  in  fact  cast  for  him."  If  the  charges  of  intimidation  had  bet»n 
sustained  it  ought  to  unseat  contestee,  but  would  not  justify  the  seating  of  contestant. 

Smalls  vs.  Tillman  ( mim/rilij  rejx/rt) ,  47th  Cbitg 2  Ells. ,  489 

Votes  lost  by  intimidation  not  counted,  bnt  whole  poll  rejected. 

Where  175  voters,  who  testitied  that  they  would  have  voted  for  (rontestant,  were  pre- 
vente<l  from  voting  by  intimidation,  the  committ<?e  refuseil  to  count  their  votes, 
but  rejected  the  entire  vote  of  the  poll  where  they  attempted  to  vote. 

}fudd  vs.  Compton,  olsi  Cong Rowell,  156 

Coercion  ok  Kmplovees  and  Dependents. 

Mere  existence  of  mmors  not  sufficient. 

Where  it  was  asked  that  the  returns  of  precincta  where  the  employees  of  a  certain 
corporation  voteil  be  rejected,  on  account  of  the  coercion  allegea  to  lie  exercised  by 
the  said  corporation  over  the  votes  of  its  employees,  but  the  proof  only  showed 
that  there  was  a  prevalent  impression  that  it  was  necessary  to  vote  a  certain  ticket 
in  order  to  be  emplove<l  by  the  ccmipany,  and  did  not  show  definitely  how  many 
votes  were  affected  by  the  prevalent  impression,  nor  implicate  any  of  the  mem- 
l>ers  of  the  corporation,  except  by  showing  that  tickets  were  distributed  at  the  ix>ll8 
by  one  of  them,  the  committee  held  that  these  circumstances  were  insufficient  to 
cause  the  rejection  of  the  vote  of  these  preidncts. 

Bowen  vs.  hnchanany  /ilst  Cong Rowell,  197 

Vagne  mmor  insnfficient. 

••A  common  report  Mhat  men  would  lose  their  job'  if  they  did  not  vote  as  their 
•superiors  directed,"  an<l  the  like  vague  rumors,  ''hardly  constitute  such  an  over- 
throw of  men's  wills  and  determinatitniH  as  can  lx»  taken  notice  of  by  the  law." 

Amlrtffon  vs.  J^trd,  47th  (hng 2  Ells.,  286 

Mere  existence  of  a  mmor  insnfficient;  its  trnth  must  be  shown. 

Where  it  was  charged  that  the  employc»es  of  a  large  corporation  were  illegally 
inlluenceil  by  their  emplovers  to  vote  for  conte.*<tee  under  fear  of  discliarge,  but 
the  tei*timony  consisted  chiefly  of  evidence  of  the  existence  of  rumors  of  the  use 
of  such  a  system  of  coercion,  the  committee  said:  "  Jt  is  necessary  for  us  to  ascer- 
tain and  determine  from  the  evidence  the  truth  of  these  rumors,  and  not  their  bare 
c.vlxti  nn\  as  they  may  have  Ix^en  entirely  unfounded  and  untrue.  The  charge  tliat 
such  a  system  prevailed  at  the  time  of  the  election  in  controversy  must  be  estab- 
lished by  comjietent  proof,  rendered  by  sworn  witnesses,  personally  cognizant  of 
the  facts  upon  which  the  charge  is  l)ase<i.  *  *  *  It  is  our  duty  to  reject  all  the 
evidence  that  has  l>een  offercni  relative  to  the  existence  of  the  rumors  to  which  we 
have  alluded,  as  it  is  clearly  incomi)etent,  and  we  must  for  the  same  reason  discanl 
all  c\'idence  relating  to  volunUirv  statements  made  by  persons  not  under  oath  or 
witiit^s**!^,  as  all  such  hcarsoff  evidence  fs  inadmissible."  In  this  case  the  only  evi- 
dence remaining  after  the  exclusions  under  the  above  rule  went  to  show  that  three 
persons  who  had  been  discharge<l  in  a  i)eriod  of  eighteen  years  l)elieve<l  that  they 
were  discharg(Ml  for  political  reasons.  There  was  other  evidence  that  they  were 
dischargfHl  for  dnmkenness,  and  many  employees  testitied  that  no  such  system  of 
coercion  existed.  The  cotnmittce  unanimously  refused  to  sustain  the  charge. 
Ddfi/  vs.  Mason,  4^!lh  Cong 1  Ells.,  364 

Mere  expression  of  a  wish  not  intimidation. 

It  is  not  intimidation  for  an  overstn^r  merely  to  expre.»*s  a  wish  that  his  men  should 
v(»te  as  he  did,  unaccomjianied  by  any  threats,  express  or  implied,  of  discrharge. 
"This  claim  would  overthrow,  if  allowtnl,  all  labor  to  secure  votes  for  one  party 
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or  another.  If  one  may  not  ask  a  voter  to  vote  his  ticket,  he  may  not  make  a 
pK>litit!al  speech,  publish  a  poHtical  newspaper,  or  dare  1o  express  an  opinion  in  the 
presence  of  voters.'* 

Page  vs.  Pirce  ( minority  rejyort)^  40lh  Cong Mobley,  51 1 

Must  be  shown  to  be  sacceiifuL 

Where  it  i& alleged  that  voters  were  intimidated  by  their  employers,  "the  harden 
is  on  the  contestant  to  prove  that  the  attempt  was  effectual.  To  justify  the  dis- 
franchisement of  an  entire  pre<'inct  on  this  ground  there  ought  to  be  some  evidence 
to  show  its  influence  on  the  election." 

Hurd  vs.  PomeiSf  49th  Cong Mobley,  425 

Prisoneri  and  panpers  coerced;  votes  rejected. 

Where  prisoners  were  taken  from  jail  and  paui>ers  from  the  poorhouse  and  coerced 
mto  voting  for  contestoe,  their  votes  should  be  rejected. 

English  vs.  Peelle,  4Sth  Cong Mobley,  169 

Discharge  of  employee  not  always  nnjnstiflable. 

Where  there  was  conflicting  evidence  that  a  few  mill  hands  may  have  voteti  for 
contestee  for  fear  of  discharge,  the  conmiittee,  in  disallowing  the  claim  to  reject 
the  returns,  remarked  also:  *'  We  can  conceive  how  an  anient  and  active  politician 
among  employees  in  a  factory  (rould  become  obnoxious  and  merit  his  dischaixe 
apart  from  his  support  of  any  candidate.'* 

Watson  vs.  Blacky  53d  Cong Keport  1147,  p.  6 

Military  Interfere.nce. 

Election  not  vitiated. 

Where  Unite<l  States  troops,  under  the  command  of  the  brother  of  the  sitting  mem- 
ber, violently  interfered  with  the  freedom  of  an  election,  the  committee  reircjin- 
mende<l  that  the  election  be  set  aside,  but  the  House  overniled  the  committee. 

Trigg  vs.  li'eston,  3d  Cong C.  and  H.,  78 

The  committee  recommended  that  tin?  election  be  <lcclared  voi<l  because,  in  a  part  of 
the  district,  the  militia  of  the  State  "iissumed  t«Mleterinine  who  should  and  who 
should  not  vote,  and  for  whom  votes  slumld  he  cast,  and  by  threat.'^,  violence,  and  by 
various  modes  of  intimidation  •jij  far  interfered  with  the  election  as,  in  the  opinion 
of  the  committee,  to  render  the  election  a  nullity." 

The  minority  foun<l  that  no  *<u('h  condition  of  violence  was  ]>rove<l,  and  that  no  evi- 
dence was  presented  except  as  to  live  of  the  fifteen  counties  of  the  district,  and 
against  only  eight  precincts  in  those  live  counties.  The  House  agreed  with  the 
minoritv,  and  refused  to  vacate  the  seat. 

Bruct'  vs.  Loan,  :iSth  <  nng 1  Bart.,  4S2-520 

Not  considered  where  result  evidently  not  affected. 

Where  there  were  some  irregularities,  and  military  interference  was  allege<l,  but  it 
aj)peare<l  that  contestee  received  the  votes  <»l  a  large  majority  of  all  the  vot<»rs  in 
the  <listrict,  the  committee  did  \\n\  consider  the  proprii'ty  of  the  military  orders 
con)j)laintMl  of,  or  their  effe<'t,  as  in  any  case  th<'  contestee  was  eUn'ted. 

Mrllcnrij  vs.  Yaiman,  JSfh  ( 'img ^ 1  Bart.,  551 

Peaceful  presence  of  individual  soldiers  not  intimidation. 

Where  there  were  six  to  ten  soldiers  at  a  polling  i>lace,  but  so  far  as  appeared  they 
were  legal  voters  and  had  a  right  to  be  there,  an<l  they  were  not  there  as  an  organ- 
ized sqiuul,  but  had  stacked  their  guns  at  a  distance,  and  the  only  i)ersons  who 
were  <leterred  from  voting  hy  their  pre.'^t'nce  were  certain  deserters  who  were  hid- 
ing from  arrest,  the  committee  held  that  the  charge  of  military  interference  was 
not  su>tained. 

Kooidz  vs.  OjfnAh,  r/jUi  ( 'n,i,j 2  Bart.,  149 
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Election  not  vitiated  by  mere  presence  of  a  few  soldieri. 

WluMx^  it  \vaf»  shown  that  a  small  s<}iiad  of  Unitwl  States  soldiers  was  statione<l  in  a 
town,  an<l  on  election  day  were  near  the  polls,  "hut  the  evidence  failcHl  to  show 
any  disorderly  or  threatening?  conduct  on  their  part,  and  it  was  apparent  that  no 
man  of  onlinarv  tirmness  was  or  could  have  lH»en  thereby  intimidattnl  from  voting,*' 
the  committee  held  the  chance  of  intimidation  not  to  \ye  sustained. 

Bromberfj  vs.  Haralmiiy  44ih  Omg Smith,  3(58 

Where  a  large  part  of  the  vote  prevented  ftrom  being  cast,  whole  vote  rejected. 

In  one  county  a  larjre  part  of  the  coloreil  vote  failed  to  be  cast.  The  town  where  the 
election  was  held  was  occui)itMl  by  an  armed  and  or}i^nize<l  force.  Pickets  wen* 
statione<l  on  all  tln»  roads  leading  to  the  town,  and  no  one  was  alloweii  to  enttT 
without  a  juiss.  Witnesst»s  asserteil  that  voters  were  allowed  to  (*ome  and  go  in 
pt^ace,  and  that  the  negroes  were  urged  to  vote;  but  they  did  not  vote,  and  the 
(!oinmittiM»  said,  "It  is  clear  that  they  ahstaine<l  from  domg  so  for  reasons  which 
most  men  w^ould  consider  good  an<l  sufficient."  The  re|K)rt  does  not  definitely 
state  whether  the  vote  should  l)e  rejected  or  not,  but  Mr.  McCrary,  the  author  of 
the  report,  stiiti*s  in  his  treatise  on  elections  (§419)  that  **the  committee  were  of 
opinion  that  this  was  not  a  free  and  fair  election,"  and  bastes  the  decision  on  the 
ground  of  military  interference. 

OiddiiKjH  vs.  (Jlarky  4^d  Cong Smith,  97 

Presence  of  troops  intimidation. 

The  ctmMiiitte^^  condemne<l  the  sending  of  Federal  troops  to  South  Carolina  in  1876, 
and  found  that  they  were  sent  there  for  the  pur[M>se  of  carrying  the  election  by 
intimidation.  The  (piestion  whether  the  pre^nence  of  troojxs  at  or  near  the  polls, 
without  the  commi.»*sion  of  any  overt  act  by  them,  was  in  itself  such  intimifiation 
a.s  to  void  the  (»lecti<m  was  discusscMl  by  the  committee*,  and  the  opinion  stnns  to 
have  l)een  that  such  presences  does  of  itself  cx^nstitute  intimi<lation  and  voids  the 
election;  but  the  committee  reconunended  that  the  election  l)e  (Unrlared  void 
after  discussing  intimi<lati<m  practiced  in  other  ways  as  well.  The  minority  held 
that  the  use  of  the  military  as  a  iK)lice  force  to  keep  the  peace  was  projK^r,  and  that 
no  intimidation  having  l)een  prat^ticed  or  threAtene<i  by  the  soldiers  the  election 
wa^  valid.  Whatever  intimidation  was  prac^ticed  was  chiefly  in  the  intere.'^t  of  con- 
t<'Htant.  Only  some  twenty  votes  were  shown  to  have  lK»en  attempte<l  to  \ye 
intimi<late<l  in  the  intert»st  of  contestee,  and  in  these  castas  it  was  unsucct'ssful.  As 
contestee's  n»turne<l  majority  waa  over  1,500,  this  could  not  affe<*t  the  result  or  the 
validity  of  the  election. 

Rtchardwti  vs.  Raiueyy  4oth  Cong 1  Ells. ,  224-288 

IBBEGXJLABITIES. 

Geker.\l  Principles  {see  also  Laws  Mandatory  and  Directory). 

Positive  commands  of  the  law  must  he  oheyed. 

**The  <*onuuittee  are  sensible  that  trivial  errors,  committed  by  the  officers  conducting 
elections,  resulting  |)erha|)8  from  a  misconstniction  of  a  cloubtful  passage  of  a  law, 
oujrht  not  to  deprive  any  class  of  citiz/ens  of  representation.  Still  it  must  be  mani- 
fest that,  to  preserve  the  election  franchise  pure  an<l  unimpaired],  the  j)Ositive  com- 
mands and  re<iuirements  of  the  law,  in  resj)ect  to  the  time,  place,  and  manner  of 
holding  elections,  ought  to  Ik)  oljserved."  Statutes  dire<'ting  the  manner  of  holding 
elections  arc  it^  imiH*rative  as  those  tlirecting  the  time  and  place;  but  the'Uouse 
refustMl  to  c«>ncur  in  findings  basi'fl  on  a  strict  construction  of  the  al)ove  principles. 

Ta/i(ijtrro  vs.  Iluugerford  (xertrnd  contest) j  13th  Cong C.  and  H.,  251 

Violation  of  statute  intended  to  protect  parity  of  election,  on  a  matter  within  con- 
trol of  voter,  fatal. 

"A  statute  in  Halation  to  such  irn^gularities  as  want  of  uniformity  in  size,  color, 
texture,  or  aj>iH.'arance  of  ticket,  or  something  (►f  that  character,  under  the  control 
of  thost*  clothed  with  the  |>ower  and  duty  of  providing  tickets,  would  and  should 
be  construed  as  directory.  But  an  irrt^gularity  in  c<»ntrd vent  ion  of  a  statute 
intended  to  protect  the  purity  of  the  l)allot  box  against  frauds,  which  irregidarity 
is  within  the  control  of  the  voter  himself,  must  not  be  tolerated.  A  statute 
applied  to  such  irregularities  is,  by  the  courts,  and  of  right  should  be,  construed  as 
mandatorv." 

V 

>>ulUvan  vs.  Feit(/ti,  50th  Cong Mobley,  76b 
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Not  affecting  the  resalt  immaterial. 
Krn)rH  n»latinj;  to  form  rather  tlinn  snl»stan<M\  an<l  not  aff(*oting  th<*  result,  heUl  tolx; 
iuiiiiatorial. 

J^frterjirld  \».  Mrrnij,  Uth  <hng C.  and  H.,  269 

Bnbitantial  compliance  with  the  law  only  required. 

"Our  elei»tion  la\\>«  must  necessarily  Ik'  admiiiistenKl  by  men  who  are  not  familiar 
witli  the  construction  of  statuti*;  and  all  that  we  have  a  right  to  expect  are  g<Kxl 
faitii  in  their  acts  and  a  suljstantial  compliaruv  with  the  re<iuirementsof  the  law.** 

Infjtrx(Ul  vs.  \tnfIor,  Jf*th  ( hmj 1  Bart.,  35 

Violation  of  directory  statutes  immaterial. 

"EUn'tions  should  not  l)e  set  aside  for  want  of  mere  form  f<»r  innocent  or  uninten- 
tional irrejriilaritii»s.  On  the  other  han<l,  all  the  mandatory  provisions  of  the  law 
must  l)e  ol>serve<l,  or  the  election  can  not  and  shouM  not  \w.  sustaine<l." 

AV/f/  vs.  JulUm,  4Ut  Con'J 2  Bart.,  830 

**It  is  an  established  principle  of  law  in  cas<»fl  of  conti^sted  eWtions,  not  only  in 
Congress,  biit  in  the  States  of  this  I'nion,  that  whenever  there  haf?  l)een  a  neglect 
on  the  jmrt  of  the  returning  ollicers  or  the  canvassing  officers  to  (^mply  literally 
witli  the  merely  directory  jjnjvisions  of  the  statute,  such  negle<'t  shairnot  work 
injury  to  anvlKniy;  that  the  vott»s  shall  In?  rect»ived  and  counte<l;  that  the  partieH 
shalThave  tlie  l)enetit  of  them  f<»r  whoms(M*ver  thev  are  cast.  In  every  (ase  of 
contested  elections  the  one  gr<»at  (|Ucstion  to  l>e  <letermine<l,  the  one  point  of 
supreme  importance  to  Ik»  ib«certained  by  the  llou-se,  sitting  as  judges,  is,  Who 
nveived  the  majority  of  votes  of  the  legal  <»lect(>rsof  the  tlistrict;  w}i(>ni  do  the 
lH»o!)le  want  to  repn».««ent  them;  for  whom  have  the  majority  of  voters  legally  cast 
their  votes?  The  fact  that  some  othcers  may  have  made  an  artificial  or  somewhat 
informal  return  should  not  affect  the  .^substantial  interests  of  the  imrties  to  tliat 
elei'tion." 

Hunt  vs.  Sheldon  ( mhujrittf  rejx}rt)f  41^t  Couy 2  Bart.,  538 

Irregular  election  permissible  in  extraordinary  cases. 

**In  t^xtraonlinary  cases,  and  whertMt  appears  that  in  no  other  wav  can  the  actual 
will  of  the  voter  l>e  ascertaine<l,  a  resort  to  methcHls  not  technicafly  in  atronlance 
with  statutory  dinM'tion  may  be  jnstilia)»h*',  and  n|>on  proof  that  a  lull,  fair,  and 
hoiu'.-t  clccti(»n  has  been  held  by  those  only  who  arc  iiualilieil  voters,  under  these 
circumstances  the  returns  fmnj  such  an  cliMtiou.  when  duly  provi^l,  may  1h»  con- 
siderc<l  an<l  counted.  None  of  those  truanls  pr(»vi«le<l  l)y  statute  to  secun*  honi'st 
results  should  be  nejilected;  but  when  statutory  j>rovisious  designed  to  proteet 
qualitied  v<jters  in  the  exercise  ol  their  lejzal  rights  are  made  use  of  with  delil>trate 
j)urpose  to  sui>pre.-s  the  will  of  the  niajoritv,  suchaction  will  be  n-ganled  as  fnuidu- 
lent." 

Mclhi(jie  vs.  Turphi,  '>I.^f  <  >»//'; Kowell,  290 

May  weaken  prima  facie  force  of  returns. 

"Mere  irregularities  in  the*  conduct  of  the  eUM'tion.  wlx^re  it  d<M's  not  ap])ear  that  the 
legall\  exj)ressiMl-\\  ill  of  the  voter  has  been  supj)res>t'd  «>r  ehanged,  are  insuthcient 
to  impeach  otlicially  declare*!  voti's.  Hut  a  succession  ("f  unexplainol  irregulari- 
ties and  <lisreganl  of  law  <»n  the  part  of  intelligent  ollicials  remove^  from  the  bal- 
lot t)ox  and  the  olTK-ial  returns  tJKit  saci'ed  ••baracter  w  ith  which  tlie  law  clothes 
them,  and  makes  less  conclusive  evi«lence  sullicient  to<liange  the  burden  upon  the 
j)arty  wh«»  maintains  the  legality  of  the  i»tlicial  coiuit/' 

LiUifjsttm  vs.  Vt  iitihh^  .'t/.tt  < '«/////. Kowell,  437 

Votes  not  to  be  lost  by  mistake  of  returning  officers. 

**The  j'onunittee  will  forbear  from  exbibitinirar«:unionts  to  prove  that  votes,  fairly 
ai.i<l  honestly  given,  ought  not  to  U'  ](tst  or  set  a>ide  for  any  mistake  of  any  of  the 
returning  ollicers.  It  is  conceived  to  be  entirely  uniu-cessaiy  to  jnove  that  w«)iat 
has  been  the  uniform  decision  of  the  House  of  Kejuesentatives  ever  since  the 
formation  (»f  the  (ioverninent,  in  such  cases,  has  bei'U  correct." 

ijoldai  vs.  Slt(ir]>r,  17th  ( 'omj (  \  and  1 1.,  371 
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MiscELLAXEors  Informalitiks. 

At  first  election  in  New  Mexico. 

Where,  at  the  first  election  held  in  New  Mexico,  there  were  numerouB  irre^larities 
in  tlie  election,  the  committ(  e  held  that  allowances  were  to  l>e  made,  and,  as 
there  was  no  proof  of  fraud,  disregarde<i  the  irregularities. 

T/ine  VH.  OcUlegoSj  SSrd  Cong. 1  Bart.,  164 

&etnrni  rejected  for  techincal  reasons  counted. 

Where  return.^  were  rejecte<l  by  the  county  canvassers  for  techincal  reasons,  th.e 
committee  counted  them. 

Switzler  vs.  Dyer^  41d  Cony : 2  Bart.,  791 

Returns  not  sealed,  not  signed,  etc. 

Where  there  were  marked  irregularities  in  the  returns  from  a  majority  of  the  pre- 
cincts in  a  county,  such  that  the  county  clerk  testified  that  no  one  could  make 
out  a  correct  return  from  them,  some  of  them  not  being  sealed,  some  of  them  not 
signed  or  certified,  some  of  them  not  showing  that  the  oath  had  l)een  taken,  and 
most  of  them  not  showing  in  what  State  or  county  the  election  was  held,  or  for 
what  office  the  votes  C4i.st  for  contestant  and  contestee  were  given,  the  committee 
rt^garded  the  irregularities  as  very  great,  but  as  it  was  not  nec^essary  to  the  deci- 
sion of  the  case  did  not  rule  on  the  question  of  their  rejection. 

BeU  vs.  Snyder,  4Sd  Cong Smith,  258 

Where  no  harm  done,  immaterial. 

Where  tliere  were  three  ballot  boxes  at  c  ch  precinct,  where  complaint  was  made 
that  they  were  so  placed  that  the  United  States  sujK^rvisors  could  not  watch  them 
all,  where  some  ballots  were  handled  by  unauthorize<l  i>er8ons,  and  some  officern 
of  election  were  momentarily  absent,  but  no  harm  was  done,  the  committet^ under 
a  directory  .statute)  held  all  these  irregularities  immaterial. 

WaUon  vs.  Black,  fjihl  Cong Report  1147,  pp.  2-5 

Held  not  to  justify  rejection  of  returns. 

Pre(rincts  rejected  by  county  canva«s«^rs  l>ecause  certain  judges  or  inspectors  of  elec- 
tion were  not  sworn,  registration  books  were  not  kept  open  thirty  days,  some  of 
theotficersabsentcHl  themselves  for  a  brief  time,  parties  other  than  oflficers  handled 
the  ballots,  tlie  officers  of  election  began  to  count  the  votes  lx*forethe  jmjIIs  cIoschI, 
or  an  officer  of  election  was  a  candidate  for  another  office,  were  comitcnl  by  the 
committee,  it  ap|)earing  that  no  hann  had  l)een  done. 

Williams  vs.  SeUle'  oSd  ( 'ong Report,  337 

Sundry  informalities  immaterial. 

The  following  irregularities  were  held  to  be  violations  of  directory  provisions  of  the 
law,  and  not  to  vitiate  the  election  or  returns:  "A  failure  of  one  or  more  precinct 
oflicers  to  take  the  oath  of  office  prescrilKMl  by  law;  a  failure  of  one  or  more  of  the 
precinct  officers  to  file  the  official  oath  in  the  office  of  the  secretary  of  state;  a  failure 
to  appoint  a  clerk  of  election  according  to  law;  a  failure  of  the  precinct  oHicers  to 
organize  as  a  board;  a  faihire  to  keep  a  poll  list  according  to  law;  a  failure  to  open  . 
the  i>oll8  at  the  hour  fixed  bv  law;  a  failure  of  the  clerk  to  take  the  oath  of  office 
prescribe<l  by  law;  the  fact  tFiat  a  ballot  l>ox  contained  more  than  one  opening;  the 
(•ircumstance  that  but  one  United  States  supervi.«or  attended  the  election;  an 
ailjournment  of  the  polls  during  the  day:  a  failure  to  keep  a  tally  list;  a  failure  to 
count  the  ballots  innne<liately  after  the  close  of  the  poll;  a  failure  to  administer  the 
oath  prescril)ed  by  law  to  the  electors;  the  fact  that  the  poll  lists,  ballot  boxes,  an<l 
statements  of  results  were  not  delivertMl  to  the  county  canva.ssers  by  the  chairmen 
of  the  precinct  boards;  the  refusal  of  the  county  canvassers  to  entertain  and  decide 
upon  protests  presented  by  electors;  the  fact  that  the  election  was  (conducted  by 
two  in.stead  of  three  precinct  officers;  and  the  fact  that  the  county  canvassers  o|)eneil 
the  ballot  bc^xes  when  they  canvassed  the  votes." 

Richardson  vs.  Rainty,  /^th  Cong 1  Ells.,  22^) 

Exhibiting  open  tickets  too  near  the  polls. 

Where  the  law  had  lx?en  violated  by  exhibiting  open  tickets  within  10()  feet  of  the 
polls,  the  commit  tcK*  held  that  while  the  violators  of  the  law  might, Ixi  punished 
the  vote  of  the  jxjll  ought  not  to  l)e  thrown  out. 

mgginton  vs.  Pnc/uro,  4oth  Cong A^>^»'«>^'^ 


/46  DIGEST   OF   CONTESTED   ELECTION    CASES. 

Balloti  iiined  too  near  the  polls. 

Fifty-tliivo  liallotH  iiiurkiil  with  u  n-^l  i)on<-il  wert>  n^jeotwl  \ry  the  (*<>nimittee  on  this 
trmiiiKl,  an<l  <»n  thi»  unmrnl  that  they  wore  it«iie<l  to  the  v«»ter8  withiu  100  feet  of 
the  }M»lliiiK  plauv,  in  violation  of  tlie  nmmlatory  statute  of  Califoniia,  and  that  the 
voters  were  brilx^l. 

Siiiiinin  VH.  Ftltim,  ot.tth  ( *nmf Mobley,  755 

IxDK'ATioNs  OF  Fraii)  (s*r  aho  FiiArn,  and  RETrRXs,  Impeachment  of). 

GroM  diireg^ard  of  law  rendering  retnmi  unreliable. 

*' While  it  it*  well  tvtablipheil  tliat  nieri»  nejjkrt  to  fHTfonn  directory  requirements  of 
the  law,  or  iH'rfonnance  in  a  niintaken  manner,  wliere  there  is  no  ImuI  faith  and 
no  hann  han  accnuHl,  will  [not]  justify  the  n^jection  of  an  entire  ixill,  it  it*  etjually 
well  8ettle<l  that  where  the  pnK'etMlinjry  are  ho  taniinhed  by  fraudulent,  or  neghgi'nt, 
or  improiHT  conduct  on  the  jnirt  of  the  offHvrs,  as  that  the  re«nilt  of  the  election  is 
n»n<lenHl  unreliable,  the  entire  n'turns  will  Ik.*  n^jtH'te<i,  and  the]>artie8  left  to  make 
Hurh  proof  jifl  they  may  of  votes  U*jr»illy  ca**t  for  them.*' 

( hnnlf  vs.  fUUr,  41^  <  *"/^7 2  Bart.,  (i02 

0x088  irregiilaritie8.  affecting  reliability  of  re8nlt 

Till'  committee  rejecttnl  the  vote  of  a  jmiII  on  the^nmnd  that  the  Result  waa  rendeie*! 
unn^liable  by  the  following  circumstances:  During  (Kirt  of  the  day  a  hat  wa^  uneil 
for  a  ballot  fM)x;  the  judjre  in  charge  of  the  hat  was  <lrunk  and  dik)rderly,  and  the 
other  ollicers  wen'  more  or  less  imder  the  influentv  of  liquor;  outsiders,  Home  of 
them  intoxicated,  wert»  atlmitted  to  the  r<K>m,  where  they  could  have  tam|)ered 
with  the  luillots;  an  unsworn  outsider  actc*<l  as  clerk  during  the  count ;  there  was 
an  exc(»ss  of  (>  ballots  in  the  Ih>x,  and  it  apiK'ariMl  that  throughout  the<lay  chal- 
ienjrt*s  by  one  party  were  systematically  ignortMl  and  many  votes  were  ailmitted 
without  due  [jrecautions  t<»  test  their  fevndity.  The  minority  held  that  none  of 
these  circnmstanct?s  were  suliicient  of  thems<»lves  to  vitiate  the  poll,  and  they  could 
have  no  more  effect  when  all  combine<i.     The  House  sustaine<l  the  majority. 

Citro^ic  vs.  FoiiU'r,  41i<t  (  'o,hj 2  Bart.,  603-605 

Gro88  disregard  of  law,  indicating  frand. 

Where  a  ]»oll  had  l>een  thrown  out  }>y  the  pn)l)ate  jud^e  for  fraud  an<l  irre^ilarities, 
the  conimittee  sustaiiirtl  its  rejectinii  on  the  ground  of  the  following  irn'ju:ularitie« 
and  indiratioris  of  fraud:  Theelertinn  was  piiK^tically  rira  rnre,  the  judge  crying 
ea<'h  v<>t<*  as  it  was  cast,  in  violati'Hi  of  law;  the  election  otficers  were  not  sworn; 
the  })allots,  which  should  have  Ik-cm  delivered  by  the  v<>ters  in  person,  were 
han<ll«Ml  and  written  upon  ])y  an  unsworn  outsider;  the  legjil  poll  lM)oks  weiv  not 
use<l,  but  loose  sheets  <»f  |)a|M'r,  and  there  were  P.»2  l)allots  in  the  Vk)X  not  nuni- 
InTcd  and  in  ex<*t'ss  of  tin*  nann's  on  ihe  poll  bo<»k. 

0/#7'o  vs.  (i'llhtjtts,  .i'fth  ( 'nnij 1  Bart.,  1S0-1.S4 

In   Kk<;isti:  \tion  (s,^  nlso  IvKoisti:  mion  ). 

Gross  irregularity  in  making  np  registration. 

When'  the  n'gisterint:  ollicers  of  a  i»recinct  were  not  residents,  as  re<iuire<l  by  law, 
an<l  they  ixTniittcd  ihe  registry  to  Im'  niad«'  u]»  <'hictly  by  an  unsworn  clerk,  in 
entire  disreganl  of  the  rc<|niren»ents  of  the  law  and  with  nn  precautions  to  confine 
it  to  the  legJil  voti'rs,  and  as  a  result  then'  was  a  largi^  and  unexplained  increase  in 
the  vote,  the  c<>nnnitt«*e  rej«'ct<'<|  the  precinct. 

PofJ^jr  vs.  Ilrnoks,  .;.'////  (  n,aj 2  Bart.,  81-85 

Use  of  an  alphabetized  copy  of  registry  list,  made  by  outside  parties. 

The  cnnnnittee  held  that  th«'  use  for  the  purpose  of  fa<'ilitating  voting  of  a  more 
perfectly  alphabi'tized  <'o])y  ^4  the  rciristry  list  than  the  regular  certiliwl  copy, 
made  ai  the  re«jnest  of  the  judL'es  by  ])rivate  persons,  an<l  not  verified  except  by 
counting  the  names,  <ii<l  not  vitiate  the  election. 

I/o,ian  vs.  nir,  /fOlh  ( hwj 2  liart.,  282 
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TJie  of  wrong  regriitry  liit  and  reception  of  illegal  votes. 

Where  the  assessor  registered  a  number  of  persons  on  the  ** additional  liaV*  without 
the  personal  application  required  by  law,  and  failed  to  furnish  the  election  ofiicerH 
the  required  certified  copy  of  the  list,  and  they  therefore  used  a  list  which  had 
been  posted  up  in  a  bar  room  for  a  month,  and  ^'otea  were  received  from  voters 
whose  names  were  not  found  on  this  list,  without  requiring  of  them  the  aftidaviU) 
prescribed  by  law,  the  committee  rejected  the  poll. 

Covode  vs.  FoMer,  41f^  Cong 2  Bart.,  605-608 

Original  registry  list  nsed,  instead  of  certified  copy. 

An  election  should  not  be  vitiated  because  of  the  failure  of  an  assessor  to  perform  a 
part  of  his  duty.  Where  the  assessor  performed  all  of -his  dut^  except  furnishing 
a  certified  copy  of  the  list,  and  the  election  ofiicers  useil  4:he  original  list  instead  of 
a  copy,  the  election  should  stand. 

Covode  vs.  Foster  {minority  report),  4ist  Cong 2  Bart.,  616-618 

Ko  legal  registration  and  gross  irregnlarities. 

Where  there  waa  no  legal  registration  in  a  precinct,  the  election  officers  w^ere  not  resi- 
dents of  the  precinct,  as  required  by  law,  and  there  were  very  many  serious  irregu- 
larities, it  was  rejected  by  the  committee,  and  only  the  votes  proved  aliunde  counted. 

Reid\8,  Julianj41st  Cong 2  Bart,  830 

In  Morth  Carolina,  election  invalid  if  registration  at  wrong  time  and  place. 

Under  a  mandatory  law  (in  North  Carolina)  that  **no  registration  shall  be  had, 
except  at  the  tinies  and  places  hereinafter  provided,"  the  committee  held  that  the 
returns  from  precincts  in  which  this  law  was  not  complied  with  nhould  be  rejected. 

Pearson  vs.  Crawford,  56th  Cong Report  199,  p.  4 

Harmless  irregnlarities  disregarded. 

In  one  county  the  registration  list  was  verifie<l  by  only  one  cornmiBsioner,  instead  of 
by  the  board,  in  another  it  was  written  instead  of  printed,  and  there  were  minor 
irregularities  in  a  third,  but  the  committee  held  that  none  of  these  irregularities 
were  fatal  under  the  Georgia  law. 

FeUon  vs.  Maddox,  54th  Cwig Report  1743 

**  Place  of  birth  "  not  specifically  recorded. 

Under  the  statute  of  North  Carolina  re<]uiring  the  registration  to  specify  as  near  "as 
may  be"  the  "place  of  birth  "  of  each  elector,  the  supreme  court  of  the  State  had 
decided  that  a  registration  specifying  only  the  State  of  birth  was  invalid.  The  com- 
mittee accepted  the  decision,  but  argued  that  the  proof  in  this  ca,se  wns  insufficient 
to  establish  the  irregularity.  The  minority  applied  the  decision  and  held  all  votes 
cast  on  such  registrations  illegal. 

Williams  vs.  Settle,  53d  Cong ReiK>rt  1^37,  part«  1  and  2 

Ix  Hours  of  Holding  Election  {see  idao  ELEcmoN,  Timk  of  Holding). 

Polls  opened  too  late,  and  by  wrong  officers,  fatal. 

Where  the  polls  were  not  opene<i  until  three  hours  after  the  time  required  by  law, 
the  committee  held  that  the  burden  of  proof  was  on  the  party  who  sought  to 
uphold  the  election  to  show  that  the  result  was  not  affected.  This  not  having 
been  afiSrmatively  shown,  and  it  appearing  in  addition  "that  the  requisite  num- 
ber of  inspectors  did  not  officiate;  that  those  w^ho  did  officiate  were  not  sworn; 
and  that  but  one-half  of  the  registered  vot^at  that  precinct  waa  polle<i,"  the  com- 
mittee held  that  the  vote  of  the  poll  must  be  rejected.  The  minoritv  held  that 
the  delay  in  opening  the  polls  having  been  necessary  in  order  to  cr)mj)ly  with  the 
provisions  of  the  law  in  regard  to  appointing  new  judges  in  place  of  the  absent 
judges,  and  no  impression  having  been  given  out  that  no  election  would  be  held, 
it  was  the  duty  of  the  electors  to  remain  until  the  polls  were  opene<l.  The  other 
irregularities  complained  of  were  not  mentioneil  in  the  notice  oi  contest  and  could 
not  oe  considered.  If  they  were  considered  they  would  not  overthrow  the  return, 
as  the  ofiicers  were  at  least  de  facto  officers,  whose  acts  affecting  the  public,  in  the 
absence  of  proof  or  suggestion  of  fraud,  were  valid. 

YeatesvB,  Martin,  40th  Cong 1  E1\a.^'3«^^'SSV 
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Yotei  rejected. 

Votes  receivoil  befon»  the  <*lo(!tion  lK)anl  wat*  orpaniwHl  or  coinpleU*,  as  required  by 
law,  were  excliid<Hl  from  the  count  l>v  the  coiiunittcH?. 

Cr'mr?/  V8.  SaiJlj  oJd  (huff 8to£er,  161 

Adjonmmeiit  before  completing  canvasi  not  fatal. 

Where  the  inspectors  violated  the  law  in  adjourning  l)efore  completing  the  canvai's 
of  votes,  sucn  mljournment  does  not  vitiate  the  poll  unk»8s  it  is  shown  to  have 
afforded  facilities  for  fraud  or  that  during  it  the  lx)x  was  concealtHl  and  tamj)ere<l 
with. 

Bishee  vs.  Firdey  (m'morily  report),  47th  Cong 2  Ells.,  215 

Brief  adjournment  at  noon  does  not  justify  counting  vote  which  might  have  been  oast 
during  time  of  adjournment. 

Where  the  jwUs  were  close<l  for  a  short  time  at  noon,  and  a  person  passing  the  polls 
at  the  time,  with  his  family  and  go<xis  in  a  wagon,  in  the  act  of  moving  out  of  the 
county,  failed  to  vote  on  account  of  the  closing  of  the  i>olls,  //<'/</,  that  "he  was  not 
entitled  to  vote,  Imt  if  he  ha<l  been,  the  circumstances  attending  his  ca.«e  were  not 
such  as  to  justify  us  in  counting  his  vote.'* 

Campbell  vs.  Moreij,  4Sth  Cong Mobley,  227 

Slight  interruption  immaterial. 

Tlie  law  of  South  Carolina  providing  that  the  polls  shall  15e  kept  open  without  inter- 
ruption l)eing  directory  merely,  an  interruption  of  a  few  minutes  which  <lid  not 
anect  the  result  should  not  void  the  election. 

SmaUa  vs.  Elliott  {minor Ug  report) y  iiOth  Cong Mobley,  717 

Adjournment  for  dinner,  discrepancy  of  votes,  etc.,  not  fatal. 

Where  there  was  a  discrt^pancv  of  4  votes  between  the  Imllotn  and  the  poll  book,  the 
inspectors  were  not  pn>j)erly  sworn,  the  poll  was  adjourneii  for  dinner  and  the 
ballot  1k)x  conceale<l  from  public  view,  and  the  election  was  opened  and  closeti 
later  than  the  legal  hour,  but  there  was  no  proof  of  actual  fraud,  the  committee 
allowed  the  poll  to  stand,  aft<*r  purging  it  of  illegal  votes.  But  a  part  of  those  who 
signed  the  majority  report  were  in  favor  of  rejecting  it  entirely. 

Fiahg  VH.  n  a/As  44th  Cmg Smith,  878,  891 

Adjournment  for  dinner,  box  not  sealed,  etc.,  not  fatal. 

Where  one  of  the  in.sjH'ctorH  was  not  nworn,  the  box  wan  not  scjiUmI  during  the  ad- 
journment for  <linn(;r,  and  tli(^  key  wjis  in  the  posHes.<ion  of  an  outsider,  the  count 
of  the  votes  was  irregular,  and  tlui  l)allot  ]h)x  was  returned  unsealed  l)y  the  same 
outsider,  all  in  violation  of  law,  the  committee,  while  condemning  tin*  irregu- 
larities, did  n«»t  reje<'t  the  jk)11. 

Finlnj  VS.  Walh,  4-^0^  ( \mg Smith,  I^Sl 

Adjournment  for  dinner,  with  no  other  suspicious  circumstances. 

The  conduct  of  jn<lges  <»f  election  in  a<ljourning  for  ilinucrand  leaving  the  ballot  box 
unsealed  and  ungnanled  is  highly  reprelrensilfle.  "  It  is  of  the  highest  importance 
that  the  ballot  box  should  ]>e  guarded  and  protecterl  in  the  m(»st  careful  manner; 
that  all  the  j)rovisions  of  law  made  for  the  security  of  the  ballot  shoidd  be  strictly 
ol)eye<l.  There  should  not  l)etlie  least  opportunity  for  tampering  with  the  ballots. 
It  is  certainly  a  serious  <juestion  whether  .»juch  an  irregularity  jus  this  ought  ncU  to 
vitiate  the  election."  \\\\i  the  mere  fact  of  adjnurmnent  for  dinner  W(»uld  not  Ih» 
sutlicient  to  vitiate  an  ehn-tion;  the  cont(^stant  in  this  case  had  not  charge<l  fraud, 
there  was  n<»  evidence  that  tlu' box  had  been  tanipeicMl  with,  a n<l  some  negative 
evidence  that  it  was  not,  and  the  <'oniniittee  did  not  reject  the  returns,  but  they 
held  that  they  ''would,  were  then'  any  facts  tending  to  show  that  the  ballot  box 
had  been  tanipiTed  with,  have  <leci<led  {^^  reject  the  returns." 

(  \kv  vs.  Sirait,  44th  ( 'mig Smith,  4'M 

Adjournment  for  dinner  not  fatal. 

Where  the  judges  in  twelve  j)recincts  adjourned  for  dinner,  the  committee*  unani- 
Uiously  held  that  this  alone  would  not  vitiate  the  election.  "  The  comndttcH*  can 
not  sanction  this  practice  of  teniporary  adjournment;  but  inasmuch  as  it  has  ob- 
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tained  very  extensively  in  tlie  State  of  Ohio,  and  inaflinueh  as  it  does  not  appear 
in  these  rases  that  any  i>erson  was  deprived  of  his  vote  in  consequence  of  the 
adjenmment,  they  do  not  feel  warranted  in  depriving  so  largeanumr>er  of  electors 
of  their  votes  on  account  of  this  unintentional  and,  in  these  cases,  harmless  errors 
of  their  officers." 

Delano  vs.  Morgaiiy  40lh  C\nig 2  Bart.,  172 

Box  only  open  part  of  day  and  same  votes  probably  cast  in  another  box;  fatal. 

Where  thert*  were  two  lK)xe8  ojKMied  in  a  precinct,  hut  one  of  the  l)oxt*s  was  <>|)en  onlv 
part  of  the  day,  and  it  was  at  lea<t  douhtful  whether  it  was  legally  oiK^ntMl  at  all, 
and  it  was  probabU^  that  after  it  was  closed  niany  of  the  voters  who  had  vote<l  in 
it  vot<jd  in  the  other  Im)x,  the  (H>nuuittee  sustaine<l  the  action  of  the  county  can- 
vassers in  rejecting  this  l.)ox. 

yjorris  vs.  Ilandlei/j  4^d  Cong Smith,  72 

Poll  open  during  only  part  of  the  day  not  fatal. 

Wiiere,  as  the  result  of  a  prearranged  plan,  the  ele<'tion  was  held  by  officers  other 
than  those  regularly  apiMjinteil,  but  the  n^ularly  apj>ointed  officers  ojK'ued  another 
poll  an  hour  after  the  legal  time  and  held  an  election  until  11  o'clock,  when  they 
were  driven  away  bv  violence,  the  majority  of  the  committee  refused  to  count  the 
votes  received  by  them  during  the  time  tfiat  their  jx^ll  was  ojien.  The  minority 
counted  the  vott»s.     On  the  whole  case  the  House  sustaincMj  the  minoritv. 

• 

SwiizUr  ya.  Di/rry  4Ui  Cong 2  Bart.,  700,  S07 

Poll  not  kept  open  full  legal  time,  bnt  no  votes  lost. 

**The  objection  of  sitting  memlK^r  that  'the  soldiers'  election  law  nn^uires  the  polls 
to  remain  oi>en  at  least  three  hours'  is  regarded  by  the  committet^  as  frivolous, 
when  he -makes  no  effort  to  prov(^  tliat  any  voter  was  pn*vente<l  fr>ni  casting  his 
vote,  but  oidy  objects  to  votes  that  were  cast,  and  where  no  attempt  is  made  to 
prove  fraud." 

Koontzxii.  (hffroth,  Siflh  Cong .2  Bart.,  141 

Closing  the  polls  and  reopening  them  after  snnset  fatal. 

Where  a  ]>olI  was  not  closed  until  some  time  after  sunsi't,  the  committee  expres.sly 
refrained  from  <lecading  whether  the  votes  received  after  sunset  should  Ih'  rejected 
or  not,  l>ut  where  polls  were  closed  at  simsi»t  and  afterwards  opi^ntnJ  again,  they 
rt»jected  all  the  votes  received  after  the  first  closing. 

Ilogau  vs.  /'/A',  40ih  <  'ong 2  Bart.,  288 

In  Fokm,  Ol'stody,  or  Ni:mbkr  of  Ballot  Boxes. 

A  gourd  for  a  ballot  box. 

When'  the  ballot  Ih)x  was  require<l  to  be  seale<l,  and  a  large  gounl  was  used  and  tied 
in  a  handkerchief,  and  the  box  was  not  in  legal  custody  over  night,  but  there  was 
no  evidence  of  fraud,  the  committee  held  that  the  irregularities  were  insufficient  to 
vitiate  the  rt^turn. 

Arnold  vs.  L*fi,  ^'IM  i  ong C.  and  II.,  605 

A  cigar  box  for  a  ballot  box. 

Ballots  rejecte<l  iKM'ause  returned  in  a  cigar  box,  Ixicause  of  the  failure  of  the  proper 
officers  to  provide  the  usual  ])allot  Im»x,  should  l)e  counts!. 

Smith  vs.  Shef/rg,  47th  Cong 2  Ells.,  24 

Box  kept  by  wrong  officers. 

"Where  the  ekn'tion  was  rc(|uired  to  be  held  for  two  days  and  the  officers  of  election 
were  to  "take  charge  of  the  box"  over  night,  and  in  sevenil  precincts  the  l)ox 
wa^  kei>t  by  the  sheriff  or  other  persons,})ut  securely  locked  up,  and  there  ar)f)eare<^l 
to  be  no  fraud,  the  coinmittee  held  that  the  spirit  of  the  law  had  been  sufficiently 
complicKl  with  to  count  the  votes. 

Arnold  vs.  /^a,  Jlst  Cong C.  and  II.,  601 


750  DIGEST   OF   CONTESTED    ELECTION    CASES. 

Box  exjtoted  to  danger  of  being  tampered  with  before  official  count 

Where,  after  an  iinoiiicial  count  on  the  ni^htof  the  election,  the  ballot  box  was  left 
over  night  in  a  saloon,  and  was  counted  the  next  morning  and  official  fetunis 
made,  the  committee  n»jected  the  }X)11  in  spite  of  the  evidence  that  the  first  unoffi- 
cial count  agr(*ed  with  the  official  count  made  the  next  morning.  The  minority 
held  that  the  proof  of  this  unofficial  count,  publicly  ma<le  and  announced  at  polii*e 
headquarters,  was  sufficient  to  overcome  the  presumption  that  the  lx)x  had  been 
tampere<l  with. 

Xe  Moytte  vs.  FanveU,  44th  Cong Smith,  412, 423 

Box  temporarily  in  possession  of  one  jndge,  but  no  fraud. 

Where  the  l>allot  lx>x  had  l)een  left  im|wrfectly  seale<l  for  a  few  momenta  in  the  cus- 
tody of  one  of  the  judges,  but  there  was  no  evidence  or  suspicion  of  fraud,  the 
conimittee  refused  to  reject  the  vote. 

Smith  vs.  Jackson^  51st  Cong Rowell,  23 

One  box  instead  of  two,  and  a  jndge  not  sworn. 

When*  ballots  for  a  city  election  and  the  Congressional  ele<*tion  were  depositeil  in  the 
name  box,  so  that  a  vot4»r  could  easily  have  cast  two  ballots  of  the  same  sort,  and 
where,  in  addition,  one  of  the  judges  who  aided  in  the  counting  was  not  sworn, 
and  there  were  other  irregularities,  the  committee  rejected  the  poll. 

Howard  vs.  Cooper y  36th  Cong 1  Bart. ,  281 

One  ballot  box  instead  of  two. 

The  law  of  North  Carolina  requiring  separate  ballot  boxes  for  ballots  for  Congress 
and  for  Presidential  elect<jrs  was  held  to  Ixj  directory  merely,  and  an  election  was 
not  held  void  where  only  one  box  was  provide<l  for  both  t^orts  of  ballots. 

Boyden  vs.  Shober,  4lst  Cong .2  Bart.,  906 

Use  of  two  boxes  instead  of  one. 

Where  there  were  two  ballot  boxes  at  different  windows  in  the  same  room,  both 
e<iually  in  or  out  of  the  charge  of  the  officers  of  the  election,  and  it  appeared  that 
the  vote  was  so  larce  that  the  use  of  two  ballot  boxes  was  a  practical  necessity  and 
was  customary,  andas  a  matter  of  convenience  white  men  generally,  but  not  exclu- 
sively, voted  at  one  V)ox  and  colored  at  the  other,  and  the  boxes  were  changed  and 
put  in  each  other' .s  places  at  least  once  during  the  election,  and  the  State  board  had 
rejecte<l  the  **  white  man's  l)ox"  and  counted  the  other,  the  committee  held  that 
the  two  boxes  niu.st  stand  or  fall  together,  and  as  either  decision  would  be  equally 
decisive  of  the  case  in  favor  of  contestant,  did  not  decide  whether  the  whole  vote 
should  be  counte<i  or  rejected. 

(tiddings  vs.  dark,  4-^d  (\nig Smith,  96 

Four  ballot  boxes  in  a  single  precinct. 

Where  four  ballot  boxes  were  opened  in  different  part.s  of  the  court-house,  prei?ided 
over  by  different  sets  of  officers,  and  so  situated  that  it  was  impossible  for  the 
Tnite*!  States  sujXTvisors  to  sui>ervise  them  all,  the  committee  held  that  it  was  not 
only  subversive  of  the  FiMJeral  supervision  law,  but  also  contrary  to  the  Georgia 
law  which  i)rovided  that  there  should  h^  not  more  than  one  polling  place  in  each 
militia  district.  The  committee,  however,  did  not  reject  any  votes,  as  it  was  not 
necessary  to  the  <lecision  of  the  present  case.  The  minority  held  that  the  use  of 
the  four  boxes  ))eing  (uistomary  and  practically  necessary,  on  account  of  the  large 
nunilHT  of  votes,  was  ])roper. 

Sloan  vs.  Rawh,  4^^d  Cong Smith,  154,  168 

One  box  instead  of  two. 

The  ollicers  of  election  werr  re<iuired  "to  open  a  i>oll "  to  take  the  stMise  of  the  voters 
on  constitutional  amendments,  and  each  voter,  etc.,  wa^^  retpiired  to  ''deposit  a 
ticket  or  ballot."  In  part  of  one  county  sej>arat4^  lH)xes  were  not  used,  ana  votes 
on  the  amendments  were  printed  on  the  same  ticket  with  votes  for  Congress;  in- a 
few  cases  votes  <»n  the  amendments  were  on  separate  ballots  fohUnl  inside  the  Con- 
gressional ballot.  All  these  votes  were  rejected  by  the  county  canvassers.  The 
majority  hel<l  that  the  law  was  directory  merely,  and  that  "to  open  a  poll"  did 
not  necessarily  mean  to  have  a  separate  ballot  box,  nor  to  "dejwsit  a  ticket  or 
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Imllot "  mean  that  it  niunt  >>e  separate?  from  the  general  ticket.  Tlie  minority  held 
that  the  ballots  were  properly  rejected,  but  that  the  Houhc,  under  its  broader 
ix>wer,  might  count  them.  On  the  whole  case,  which  involved  other  issues,  the 
House  agreed  with  the  minority. 

Plait  vs.  Omxh',  44th  Cong Smith,  652,  677 

Two  ballot  boxes  instead  of  one. 

Where  there  is  no  statute  prohibiting  the  use  of  two  ballot  Iwxes,  one  for  white  and 
the  other  for  colored  voters,  the  only  question  to  l>e  considered  is  whether  their 
use  interfered  with  the  purity,  free<lom,  or  convenience  of  the  election. 

-SSfoiW/vs.  (hMl,  47th  Cong. 2  Ells.,  671 

Three  ballot  boxes  not  fatal. 

Where  there  werti  three  ballot  boxes  at  each  prmnct  in  a  city,  but  the  number  was 
necessary  and  no  harm  was  done,  the  committee  held  (under  a  statute  in  terms 
directorv  and  not  mandatorv)  that  the  election  was  not  void. 

WntJium  vs.  Jilack,  5M  Cong Rejwrt  1147,  p.  2 

Watson  V.S.  Black,  64th  Cong Rei)ort  2892,  p.  4 

Failure  to  open  before  beginnings  election  fatal. 

Where  the  ballot  l)oxes  were  not  oi>ene<l,  as  required  by  law,  before  beginning  the 
election,  and  at  the  close  of  the  polls  the  ballots  of  the  preceding  election  were 
found  to  l)e  still  in  the  box,  the  committee  rejected  the  jirecinct.  "The  provision 
of  lawTequiring  ballots  Uy  l)e  dep<38ited  in  empty  Ixjxes  is,  in  its  nature,  just  as  man- 
<latory  as  a  provision  re<]uiring  that  the  ballots  shall  be  on  white  paper  and  with- 
out device.  *  *  *  It  is  axiomatic  that  laws  designed  to  secure  the  accuracy 
of  the  count  are  mandatory." 

Peartum  vs.  Crawford,  f)Gth  Cong Report  199,  p.  5 

In  Place  of  Election.     (See  also  Polling  Place,  and  I'norganized  Counties). 

Election  not  at  legal  place. 

Where  an  election  was  held  at  the  place  named  in  the  proclamation,  but  this  was 
2  miles  from  the  place  where  the  election  was  customarily  held,  and  where  the 
committee  held  it  must  l>e  legally  held,  the  poll  was  rejected. 

Howard  vs.  Cooper,  36th  Cong 1  Bart.,  281 

One  poll  where  two  reqnired. 

Where  two  companies  of  soldiers  voted  at  one  poll,  the  military  ele(^tion  law  requir- 
ing a  poll  for  each  company,  a  i)ortion  of  the  committee  hel<i  that  the  law  was  man- 
datory and  the  votes  should  be  rejected.  Others  of  the  committee  held  that  as  the 
election  was  a  fair  one,  the  votes  should  l)e  counte<l. 

Kooniz  vs.  CoffnAh,  :mh  < 'ong 2  Bart.,  143 

Votes  of  township  and  incorporated  city  cast  at  same  poll. 

Where,  un<ler  a  sjx^cial  charter,  all  the  votes  in  a  township  and  an  incorporated  city 
lying  within  it  were  cast  at  a  single  poW  in  the  city,  though  the  general  law  required 
separate  polls  to  l)e  opened  for  the  township  and  for  each  ward  in  the  city,  the 
committee  were  inclined  to  think  that  the  general  law  applied,  but  as  eighteen 
different  elections  had  Ix'en  held  in  the  same  way,  under  the  same  law,  they  did 
**not  feel  justified  in  setting  aside  an  election  helcl  in  pursuance  of  a  construction 
so  long  sanctioned  by  the  authoritic^s  of  the  State."  The  minority  held  that  as 
no  election  had  been  held  according  to  law,  the  returns  should  Ix^  rejected. 

Delano  vs.  Morgan,  40th  Cong 2  Bart.,  173,  200 

Votes  from  nnorganized  territory  returned  to  wrong  county. 

Where  the  unorganiztMl  territory  west  of  organized  counties  was  attaduni  to  them  for 
election  and  other  purposes,  and  the  commissioners  of  a  ("ounty  established  a  town- 
ship in  the  unorganizcnl  territory,  and  vota^  were  cast  and  duly  return(»d,  but  the 
county  clerk  refuse<l  to  receive  them,  and  by  surveys  ma<le  since  the  election  it 
api>eared  that  the  township  was  north  of  a  line  drawn  due  west  from  the  north  line  of 
the  organized  county,  the  coinmittcM'  held  tliat  the  votes  were  cast  outride  of  the 
territory  attached  to  the  county  and  were  UUlUU^. 
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The  minority  held  that  as  the  township  was  within  the  territorj' gappoeed  at  the  time 
of  tlie  election,  by  the  then  adniitt^Hl  lines,  to  t)elong  to  the  county,  and  at^  the 
voters  were  in  anv  oaae  itwidents  of  the  Congressional  district,  the  votes  should 
b<^  c(  miitiHl.  Tlie  1  louse,  on  tlie  whole  case,  did  not  adopt  the  conclusions  of  either 
majority  or  minority. 

}fUkr  vs.  Thomjiiton,  SIM  Cowj 1  Bart.,  121, 129 

Preeincta  not  in  leg^al  existence. 

The  votesof  prei-iiicts  which  hatl  no  legal  existence  at  the  time  of  theelection,  and  were 
not  lej^ally  established  for  nearly  a  year  afterwards,  were  unanimously  rejected  by 
the  committee. 

Clidves  vs.  Clever,  4(fth  Coiuj 2  Bart,  468 

Election  diitricta  established  at  wrongs  meeting  of  board. 

The  county  commissioners  were  re(iuire<i  to  meet  in  stated  meetings  in  January  and 
Septemtier  of  each  year  and  in  extra  session  at  such  times  as  a  majority  of  theboard 
deemed  necessary.  At  their  state<l  meetings  they  were  empowered  under  certain 
circumstances  to  establish  el(*ction  districts.  The  committee  held  tliat  election 
districts  established  at  an  extra  session  were  illegally  established,  and  rejected  all 
votes  cast  at  them. 

CoxMi.  Straiiy  44th  Cong Smith,  431 

Precincts  established  by  less  than  a  quorum  of  the  court 

Where  the  contestant  objiH.'ted  to  the  votes  of  certain  precincts  on  the  ground  that  at 
the  meeting  of  the  court  at  which  they  were  establv^hed  a  quorum  was  not  present 
but  it  ai)peare<l  that  the  order  had  l)een  generally  acled  on  as  a  valid  order,  and  the 
elections  regularly  heM  an<i  returned,  the  committee  said,  "These  precincts  must 
Ih'  rt*garde«l  as  establishe<l  under  color  of  law,  and  as  having  a  rfe/acto  existence," 
and  refuseii  to  reject  the  votes  on  this  ground  among  others. 

(fame  vs.  Jlodgetf,  4Sd  Cotuj Smith,  'M)0 

Precinct  not  established  by  law. 

It  was  apparently  assumeil  in  lx)th  majority  and  minority  reports,  and  explicitly 
asserted  in  debate,  that  votes  cast  at  a  precinct  not  established  by  law  must  be 
rejecte<l. 

S/oan  vs.  Rawh^  4.U  Concf Smith,  148,171 

Precincts  established  at  wrong  meeting  of  board. 

The  statute  of  Montana  jirescribinj;  that  j>reciiu*ts  and  polling  placei'  shall  be  estab- 
lished by  the  county  coiiiinis.«ioiicrs  at  the  regular  meeting  iiiini<'diately  preening 
the  general  election  is  <  11  rectory  merely. 

Biftkin  vs.  }fa(jifuti.%  /,Sth  ( \nifj Moblev,  378 

Annexation  of  part  of  a  precinct  not  in  strict  form  of  law. 

AVhere  it  was  sought  to  throw  out  the  votes  of  all  residents  of  a  certain  portion  of  a 
precinct  on  the  grouiul  that  the  legal  procee* lings  annexing  this  territory  to  the 
I)recinct  wen*  not  in  <lue  form,  but  it  appeared  that  the  order  had  Ih'cu  universally 
a<'cepted  and  acte<l  on,  ami  the  residentsof  this  territory  ha<l  vote*!  in  the  precinct 
for  veal's,  the  <'<)niinittee  unanimously  declined  to  examine  into  the  legality  of  the 
(rourt  proceeilings,  and  counte<l  the  votes.  '*  Voters  are  not  to  l)e  disfranchises! 
under  such  circuinstanct  s  any  more  than  the  acts  of  de  facto  ofhcers  are  to  be  held 
invalid  in  collatenil  procee<lings." 

Atkinaon  vs.  J\'itdkton,  oli*t  Comj Rowell,  57 

Votes  cast  in  boroughs  by  residents  of  townships  excluded. 

Under  the  provision  of  the  constitution  of  Pennsylvania  that  a  voter  "  shall  have 
resi<led  in  the  election  district  where  he  sliall  offer  to  vot(»  at  leiu^t  two  months 
iiimie<liately  j>recediiig  the  election,"  th"coniniittee  held  that  votes  (jast  by  resi- 
dents of  townships  at  polling  phu'cs  locate<l  in  lM)r()iighs  <listinct  from  the  town- 
ships niu.st  be  excluded,  even  in  cases  in  which  the  borough  poll  was  the  usual 
voting  place  and  no  other  was  provi<!ed. 

(iireni  vs.  >SV*t(//,  o^d  Comj Stofer,  158 
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Slight  change  in  bonndariei  held  not  to  make  votei  illegal. 

Where  the  l)oundariei<  of  certain  districts  had  l)een  slijrhtly  changed  but  the  polling 
places  were  the  sanie  and  tlie  voters  had  not  changeii  their  rei^idence,  and  the  old 
registry  list  wea^  used  at  the  polls,  the  committee  held  that  f  he  votes  were  regularly 
cast  and  the  registration  was  not  invalidated. 

Greevy  vs.  Scully  6^d  Cong Stofer,  159 

In  Officers  of  Election.     («Sf€  aZw;  Officers  of  P^lection.) 

Same  magistrate  acting  in  two  capacities. 

Where  the  same  magistrate  acted  as  judge  of  the  election  and  as  assistant  to  the 
clerk  in  making  up  his  return,  there  being  nothing  in  the  law  prohibiting  it,  it  was 
held  not  to  affect  the  validity  of  the  returuB. 

JSfW^oH  vs.  ScoU,  14th  Coiig C.  and  H.,  279 

Votes  written  down  by  sheriff  instead  of  by  clerk. 

Where  the  sheriff  conducting  the  election  was  required  to  appoint  one  or  more 
**  writers"  to  take  the  polls,  and  in  one  county,  during  a  jyart  of  the  time  while 
the  writer  was  absent,  the  sheriff  himself  wrote  down  the  names,  the  committee 
rejectee!  all  the  votes  so  written  down  in  the  absence  of  the  writer. 

Draper  vs.  Johnstan,  i^M  Cong C.  and  H.,  710,  712 

Only  one  clerk  to  take  Congressional  poll. 

W^here  the  offit^er  conducting  the  election  was  authorized  t/>  "appoint  so  many 
writers  as  he  shall  think  lit,"  to  take  the  poll,  and  three  **  writers"  or  clerks  were 
appointed,  but  only  one  of  them  took  the  poll  for  Congres.**,  the  conmnttee  held 
that  even  if  this  were  held  to  be  the  appointment  of  but  one  writer  the  jK^wer  of 
the  officers  to  appoint  so  many  as  they  shall  think  lit  **  is  an  authority  to  api>oint 
only  one  if,  in  their  judgment,  one  is  sufficient." 

Botts  vs.  Jone»,  28th  Chng 1  Bart.,  76 

»  < 

Snbstitation  of  clerk  for  inspector  and  unsworn  outsider  for  clerk. 

Where,  during  part  of  the  day,  the  judge  jwrformecl  the  duties  of  an  inspector,  an 
inspector  performed  the  duties  of  a  clerk,  a  clerk  perfonne<l  the  duties  of  an 
inspector,  and  an  unsworn  outsider  performed  the  duties  of  a  clerk,  and  the 
majority  of  the  committee  found  that  these  irregularities  hjwl  for  their  puriH>se  and 
result  the  fraudulent  recej)tion  of  a  large  numl)er  of  illc^gal  votes,  they  recommende<l 
that  the  election  l)e  set  a>*i<le,  though  the  contestant  had  not  provea  enough  illegal 
votes  cast  for  contested  to  oven'ome  the  returned  majority. 

The  minority  held  that  the  irregularities  werc^  inuiiaterial,  esiiecially  in  the  absc^nce 
of  any  al lection  of  fraud.  The  House  refused  to  vacate  the  seat,  thus  substan- 
tially sustaining  the  minority. 

Wrigla  vs.  Fuller,  SJd  Cong 1  Bart.,  152-1(H 

Temporary  absence  of  part  of  the  election  officers. 

Where  the  judges  and  clerks  XimV  turns  in  giving  out  to  meals,  so  that  each  of  them 
was  in  turn  absent  for  al^>ut  half  an  hour,  but  no  harm  resulted,  the  committee 
refused  to  reject  the  returns. 

Delano  vs.  Morgaiiy  4M  Cong 2  Bart.,  17:5 

Boards  not  legally  organised,  and  only  partial  election  held. 

Where  the  county  election  was  organize<l  by  the  coroner,  acting  without  color  of 
legal  appointment,  and  imperfect  notice  was  given,  so  that  the  ele<'tion  was  hel<l  in 
only  seven  of  the  twenty-live  counties  of  the  district,  and  very  many  of  the  voters 
did  not  vote,  the  whole  vote  was  thrown  out. 

Sfieafevii.  Tillman,  4Ut  Cong 2  Bart.,  910-912 

Tally  kept  by  unsworn  outsiders. 

Where  the  law  ret^uired  the  officers  of  elccti«)n  to  count  the  votes  immediately  at  the 
close  of  the  polls,  publicly  and  without  moving  the  ballot  Im)X,  and  they  wirricd 
it  a  distance  of  16  miles  to  the  county  scat  ])efore  counting  under  a  misappre- 
hension of  the  law,  taking  ciirc  to  kecj)  the  box  in  such  a  way  as  to  rebut  every 
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presumption  of  fraud,  but  had  tlioir  tally  sheet  ftept  by  unsworn  outsiders,  the  vote 
was  thrown  out  fr)r  these  two  reasons,  but  chieny  because  of  the  unsworn  tally 
keepers.    The  minority  held  that  the  vote  should  not  be  thrown  out. 

Spencer  vs.  Morey,  44fh  Cong Smith,  442 

Outiider  Miiited  in  the  eonnt 

Where  it  was  alle|^  that  during  the  count  some  of  the  ballots  were  taken  from  the 
box  by  an  outsuler,  but  it  was  doubtful  whether  this  occurred  at  the  election  in 
contest  or  another,  and  the  person  accused  was  shown  to  be  of  good  character,  and 
the  circumstantres  were  such  that  he  could  scarcely  have  changetl  the  tickets,  the 
committee  held  that  '*it  was  a  wrongful  act,  or  irregularity,  if  it  occurred,  but 
under  the  ciR^umstances  we  can  not  recommend  the  exclusion  of  this  return." 

Ilurd  vs.  Romeis,  49th  Com/ Mobley,  428 

In  Poll  Book  of  Viva  Voce  Election. 

Mames  not  in  fall  on  poll  book.  * 

Under  a  statute  requiring  the  names  of  the  voters  to  be  entered  on  the  poll  book,  the 
committee  held  that  when  the  Christian  names  were  not  entered  in  full,  but  by 
the  initials  only,  the  election  should  Ixj  held  void.  But  the  House  refused  to 
concur. 

Taliaferro  vs.  Ilungerford  {M  content) ,  ISlh  Chug C.  and  II.,  250 

Hamei  not  entered  in  separate  columns  on  poll  book. 

Where  the  law  required  the  clerks  of  the  poll  to  enter  the  names  of  the  voters  in 
distinct  columns  under  the  names  of  the  candidates,  and  they  were  instead  entered 
in  a  single  column,  with  figures  or  marks  under  the  candidates'  names  to  indii^ate 
the  votes,  the  committee  held  that  the  election  was  void.  But  the  House  refused 
to  concur. 

Taliaferro  vs.  Ilnngerff/rd  {Sd  conlest)^  13th  Cong C.  and  H. ,  250 

Where  the  names  of  the  voters  were  not  written  under  the  names  of  the  candidates 
in  se})arate  columns,  as  rerjuired  by  law,  but  in  the  same  column,  and  the  votes 
carried  forwani  and  marked  imder  the  names  of  the  candidates,  it  was  held  not  to 
vitiate  the  poll. 

Porterjield  vs.  }fcCog,  14lh  Cong C.  and  H.,  2G8 

Votes  set  down  in  figures  instead  of  in  writing. 

Where  the  law  re<juired  the  number  of  votet*  to  \x'  set  down  "in  writing"  and  it  wa« 
stat^Mi  in  figures,  the  committee  held  that  it  wjis  not  a  literal  coiiii)lian('e  with  the 
law,  l)ut  as  the  variance  related  only  to  form,  and  no  harm  ap])eanMl  to  have  }>een 
<l()ne,  counted  the  votes. 

I'Mstun  vs.  Scofi,  14th  (hng C.  and  H.,  281 

In  Count  ok  V(jtes. 

Votes  counted  by  only  part  of  election  board,  but  correctly  counted. 

Where,  after  i)art  of  the  vote  of  a  precinct  ha<l  been  (counted,  the  managers  refused 
to  count  it  further,  and  the  count  wtts  completed  by  one  manager  and  a  clerk,  and 
the  fairness  of  the  election  and  count,  as  well  iis  the  result,  was  provcnl  by  the 
sujfXTvisor's  return  and  the  testimony  of  a  supervisor  and  of  one  manager,  the  com- 
mittee counted  the  vote. 

ASI(xnt  vs.  Jiairh,  4.UI  ( 'oug Smith,  150 

Count  not  public,  and  discrepancy  in  result. 

Where  a  county  boanl  refused  to  i)erniit  anyone  to  l)e  prcvsent  at  the  canvass  of  the 
vote,  an<l  the  result  as  (!ertilic<l  f)y  them  showed  nine  less  votes  for  ('ontt\stant  than 
the  aggregate  of  the  precinct  returns,  the  conmiitU^e  decUinMl  the  practice  I'cpre- 
hensible  and  dangerous,  and  unanimously  counted  the  vote  according  to  the  pre- 
cinct returns. 

Burns  vs.  Young^  4^hl  Cong Smith,  181 
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Counting  of  votes  before  dose  of  polli  condemned,  but  not  held  fatal. 

It  id  a  j(ross  irregularity  for  judges  of  election  to  begin  to  (!ount  the  votes  before  the 
closing  of  the  polls,  the  time  prescTibed  by  law,  and  thereby  to  deprive  sul)8equent 
voters  of  the  secrecy  of  the  ballot.  ( But  the  committee  di(i  not  reject  a  return  on 
this  account.) 

Frederick  vs.  Wllsony  4Sih  Comj Mobiey,  402 

Balloti  oonnted  hj  fivei  initead  of  lingly. 

Where  the  law  required  the  voten  to  be  counted  one  at  a  time  from  the  box,  and  the^' 
were  instead  spread  upon  a  tal)le  and  assorted  and  counted  by  fives,  held  that  this 
was  a  mere  irregularity,  and  should  not  void  the  election  in  the  absence  of  any 
evidence  of  fraud  or  corruption. 

Hard  vs.  Rmneis^  49th  Cong  .  * Mol>ley,  424 

Ballot!  handled  by  unauthorised  persons. 

**  In  all  elections  the  most  imiK)rtant  thing  to  be  shown  is  that  the  votes  counted 
were  those  cast.  There  can  be  no  assurance  of  this  fat*t,  except  that  the  ballots 
have  been  preserved  in  the  exclusive  cufrtody  of  the  officers  charged  with  the  duty 
of  keeping  them.  Any  interference  with  them  by  an  unauthorized  i)erson,  any 
handling  or  taking  them  into  mssession  by  others  than  tlu»  prof)er  officers,  whereby 
an  opportunity  to  tamj>er  with  them  and  alter  tliem  has  lx»cii  given,  will  be  fatal  to 
the  cx>unt,  unless  the  clearest  and  most  satisfactory  explanation  has  been  made  of 
the  conduct  of  such  persons.  The  burden  is  sbifted  to  the  c(mtestee  to  show  that 
what  was  done  did  not  interfere  with  the  ascertainment  of  the  true  result.'* 

Ilurd  vs.  RomeiH  ( minority  rejxtrt ) ,  /^)th  Coiuj Mobiey,  448 

Ballots  not  counted  one  at  a  time  suspicious,  but  standing  alone  not  fatal. 

The  statute  retiuiring  ballots  to  Ixj  counted  from  the  box  one  at  time  is  directory 
merely  and  its  disregard  does  not  of  itself  vitiate  the  ele<'tion;  but  it  raises  a  sus- 
picion, and  where  other  circumstances  show  that  the  l)aUot«  were  tami)erod  with 
the  poll  should  Ik*  reje(!ted. 

Hnrd  vs.  Ronwis  (Mr.  Green) ,  49th  Cong Mobiey,  427 

Votes  not  counted  immediately. 

"The  correctness  of  the  count  is  an  essential  of  the  election.  The  laws  made  to  secure 
this  result  are  mandatory."  Where  the  managers  of  the  election  di<l  not  ''imme- 
diately prot!eed  publi(;ly*'  to  count  the  vote,  and  the  result  of  this  count  is  shown 
to  ^)e  false,  the  return  should  l)e  rejet^ted. 

Smalh  vs.  Elliott  (mint/ri/g  report),  oOth  (hng Mobiey,  731 

Lv  Form  of  Ketuhns  (tt^'e  alao  Returns). 

Substantial  compliance  only  required. 

A  return  rejected  by  the  State  canvassing  (committee  l)ecause  not  certified  in  form  of 
law,  but  found  by  the  committee  to  bt^  in  substantial  <*omplian(H;  with  the  law,  was 
counted  by  the  committee. 

MaUary  vs.  Merrill,  16th  Cong C.  and  II. ,  830 

Names  in  return  idem  sonans. 

Where,  by  errors  in  making  out  county  transcripti^,  votes  returne<l  by  the  precinct 
officers  a*<  having  been  (tast  for  (.'adwiilla<ler  1).  (^)lden  were  returned  to  the  gov- 
ernor as  having  oeen  cast  for  Cadwalla<ler  I),  ('older  and  Cadwalla<ler  Golden,  the 
committee,  on  proof  of  the  facts,  countwl  them  as  (ast  and  originally  returncHl. 

Cold^n  vs.  Sharpe,  17th  Cong G.  and  II.,  369 

Informality  in  a  county  abstract  not  fatal. 
"Your  committee  would  n<jt  reject  for  mere  informality  a  county  abstract  which  truly 
presents  the  aggregates  <»f  votes  actually  cu'^t  in  the  voting  precincts." 

Clark  \ti.  Hall,  itjth  Cong 1  Bart., 215 
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Retomi  not  on  separate  sheeti. 

Where  the  law  require<lthatal>8tracts  of  votes  for  different  officee  should  be  returned 
on  seiMirate  sheetw  an<l  they  wviv  rt»tume<l  on  the  same  sheet,  held,  that  the  law 
wan  dirertorv  and  its  violation  did  not  vitiate  the  election. 

Fcnn  vs.  Bennett,  44th  Cong Smith,  593 

Retnm  certified,  bnt  not  atteited. 

The  law  of  Virjrinia  require<l  the  countv  returns  to  be  certified  .by  the  county  com- 
HiissiontTH,  atti'Hte<l  by  the  clerk,  ana  dej)osited  in  the  clerk's  office.  A  certified 
cojiy  was  to  Ihj  w»iit  to  the  neat  of  government.  The  copy  sent  was  certified  r^i- 
larly  by  the  comniis:<i<nM»rH  and  certified  by  the  clerk,  but  not  attested  by  hini. 
It  was  ix»jccte(l  by  tlie  State  canvassers  on  this  aircount.  The  majority  held  that 
the  nge<'tion  was  arbitrary  an<l  ill(*gal;  that  the  certification  of  the  clerk  without 
the  addition  of  bin  formal  attestation  waj?  a  substantial  compliance  with  the  law, 
and  that  in  anv  ca*«t>  it  wa.M  the  dutv  of  the  secretarv  of  the  Commonwealth,  under 
the  law,  t/>  send  a  H|K»i'ittl  messenger  for  a  proper  return  if  the  one  forwarded  was 
illegal.  The  minority  held  that  the  retnm  was  properlv  rejected  by  the  canvass- 
ing l)oar<l,  but  that  the  House,  under  its  power  to  go  Whind  the  returns,  could 
count  the  vote,  except  from  two  precincts,  which  must  l)e  rejected  for  other 
reasons.  On  the  whole  case,  which  involved  other  issues,  the  House  sustained 
the  minoritv. 

Plait  vs.  dtHifb',  44th  CoHi/ Smith,  651, 678 

Returns  ligued  by  mark. 

Returns  reje<!te<l  l)e<"auKJ  signetl  by  the  mark  (x)  of  the  insjKH'tors  should  have  l)een 
re<!eive<i  and  coimted. 

;Snuth  vs.  >S7<<'//t7/,  47fh  (hug 2  Ells.,  20 

Vote  for  Congrese  omitted  f^om  retnm,  bnt  ihown  by  tally  iheet 

Where  tlie  certificate  of  the  vote  of  a  pretnnct  made  bv  the  prtnnnct  officers  omitted 
the  vote  for  lieprcsentative  in  Congress,  but  the  tally  sheet  showed  the  vote,  and 
a  recount  of  the  })allots  by  the  county  court  showed  the  same  result  as  the  tally 
sheet,  the  comrnittet*  refusal  to  reject  the  vote. 

Smith  vs.  Jackson,  51d  Cong Rowell,  22 

Irregularity  in  one  portion  of  a  retnm  does  not  affect  the  rest. 

Wliere  a  precinct  return  was  irregular  as  to  votes  cast  for  Presidential  electors  and 
had  l)cen  rejected  entire  by  the  county  coinmif^Hioners,  the  committee  counte<l  the 
vote  for  KcprcHciitativc  in  Congres.^,  whirh  was  n^gularly  returned. 

Dnigslon  vh.  VcHahlc,  ."J  JM  ( \nnj llowell,  440 

Partly  signed,  counted. 

Where  certain  returns  liad  Ik'cii  rcjcctc*!,  iis  not  signed,  but  some  of  them  were 
signed  in  part  an<!  wcnj  enough  to  sliow  that  ti»(^  ele<*tion  was  legjdly  held  an<l 
for  whom  tljc  V(»tcs  wtTe  cast,  tht*  conin»itt«'e  counto<l  these  returns. 

]V<if>tnii  VS.  libu'h\  .',.Jd  <  \))nf Ke]M)rt  1 147,  p.  10 

Not  scaled,  but  no  harm  done,  counted. 

Where  the  returns  and  jm*!!  books  were  not  j)ro|KTly  sealed,  owing  to  the  mistake  of 
the  I'ii'ctinn  oflieers,  luit  there  was  no  indiration  of  fraud  or  mifairness,  the  com- 
mittee eounte<l  tli(*  returns,  though  rejeet^'d  by  the  county  eonnjii.ssioners. 

(too'le  vs.  A7>t>-,  'hill  ( oiig Rei>ort  1952,  pp.  5,  7 

Informal  certificate,  immaterial. 

Where  the  eertiti<'ate  of  the  ju<lges  of  election  to  a  j)recinct  return  was  informal  but 
not  auiblL'Uous,  the  couimittee  counted  it,  though  rejected  by  thc!  county  commis- 
sioners. 

(,'oo({r  VS.  /'./>*  s,  ."»>'</  <  'niiti Report  1952,  p.  7 

Tally  sheets  counted,  where  no  allegation  that  they  were  incorrect. 

The  ollicers  of  elet'tion  at  a  number  of  precincts  made  no  formal  returns,  not.liaving 
U'en  supi>lie<l  with  blanks  for  them,  hut  transniittcMl  the  tally  sheets,  which  tlie 
county  canvassers  had  counted  and  contestant  sought  to  have  rejected.     Wie  tally 
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sheets  and  the  oral  testimony  of  the  officers  of  election  stating  the  votes  were  in 
evidence.  The  committee  held  that  if  it  had  l)een  alleged  that  the  tally  shet^t  of 
any  precinct  did  not  correctly  repre«»nt  the  vote  it  would  have  l>et»n  necesKiry  to 
recount  the  l>allots,  but  an  this  was  not  alleged  they  allowe<l  the  count  to  stand. 

Kearby  vs.  Abbott^  54th  Covfj Report  1596 

Signatorei  of  judg^ei  written  by  clerk. 

The  committee  counteii  three  precincts  which  hatl  l)een  rejected  by  the  county  can- 
vassers— the  first  on  the  ground  that  one  of  the  judges  was  not  sworn;  the  He<*ond 
on  the  ground  that  the  signatures  of  the  judges  were  written,  at  their  direction, 
by  the  clerk,  and  the  third  on  the  ground  that  there  was  an  excess  of  two  ballots 
m  the  box. 

Brown  vs.  Swaiisoru,  551h  Ccnuj ReiX)rt  1070,  p.  2 

In  Transmission  of  RErrRNS  {see  also  Retitrns). 

Lists  of  voters  not  returned,  decision  of  State  canvassers  accepted. 

Where  it  was  alleged  that  lists  of  voters  were  not  returne<l  to  the  secretary  of  state 
innii  certain  precincts,  as  the  law  ret|uired,  the  committee  were  divide<l  as  to  what 
the  effect  of  tnis  violation  of  the  law  woulcl  Ik*  if  i>re8ented  as  an  original  question, 
but  inasmuch  as  the  State  canvassers  had  passe<i  ui)on  the  question,  they  <li<i  not 
feel  authorized  to  overturn  their  de<'ision. 

.\fUUken\8.  Fuller,  34th  Cmg 1  Bart.,  177 

Poll  books  not  returned  in  time,  immaterial 

Where  votes  ha^l  Ijeen  legally  cast,  but  were  rejected  by  the  Territorial  canvassers 
because  the  \yo\\  l)ooks  were  not  returne<l  within  three  days,  as  reijuired  by  law, 
the  committee  unanimously  counte<l  the  votes. 

Chapman  vs.  Ferguson,  35th  Coiuj 1  IJart.,  268 

Aggregates  returned  instead  of  * 'abstracts." 

Where  the  law  retjuireil  ** abstracts"  of  the  vote  of  each  county  t^>  l)e  returned  to  the 
Territorial  canvassers,  and  in  nine  counties  statements  of  the  aggregates  of  the  votes 
were  alone  returneil,  the  committee  held  that  even  if  these  statements  were  not 
"abstracts"  the  votes  ought  not  to  be  rejected,  it  not  l>eing  denie<l  that  the  aggre- 
gates were  correctly  returned. 

Morton  vs.  Daihj^  37th  Comj 1  Hart.,  413 

Betnms  forwarded  by  express  instead  of  special  messenger. 

Where  the  returns  of  a  county  were  required  to  l)e  forwanle<l  l)y  special  UK'Roenger 
and  they  were,  instea<l,  forwarde<l  by  express,  an<l  there  was  soine  evidence  indi- 
cating that  they  had  l)een  tamj)ered  with  on  the  way,  the  comniittee  held  that 
there  was  some  force  in  the  contention  that  they  should  Ih3  rejected,  but  di<l  not 
reject  them. 

Chaves  vs.  Clever,  40th  i  bug 1 2  15art.,  469 

Poll  books  not  regularly  returned. 

Where  the  poll  book  was  not  returned  with  the  certificate  of  election,  but  was  found 
in  the  room  where  the  election  was  held  some  days  later,  and  was  not  signed  nor 
certified,  the  committee  held  that,  though  it  was  an  irregularity  which,  conne<*te<l 
with  other  irregularities,  might  have  very  considerable  weight,  still  in  this  cam},  it 
being  fully  identifie<l  by  evidence,  and  there  Ixung  no  proof  that  it  had  been  ttun- 
pered  with,  it  was  not  to  ])e  regnrde*.!  as  sufficient  retuson  for  rejecting  the  i>oll. 

Finleg  vs.   Walls,  44th  Cong Smith ,  371 

Returns  not  transmitted  in  time,  and  by  messenger  instead  of  by  mail. 

The  law  require<l  the  county  returns  to  be  in  duplicate  an<l  to  be  forwarded  to  the 
governor  and  secretary  of  state  by  mail  within  a  given  time.  As  made  out  they 
differed  in  date,  but  were  otherwise  duplicates.  They  were  not  forwarded  by  mail, 
but  sent  to  the  contestant  by  a  private  messenger,  oi^ened  by  a  private  jjerson,  and 
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liy  him  <l(*livero<l  to  the  Stat«*  l^anl  after  tlie  time  required  by  law.  They  were 
n»jectt*(l  by  the  State  Injanl.  The  eommittet*  retjuired  further  evidence  to  \>e  pro- 
<hiee<l  U'fore  euuntinR  tliem,  and  two  of  the  three  county  canvaesers  testified  that 
tlie  e< n>ieH  in  evi(lenee  were  (•orre<*t  eoi)ie8  of  the  returns  as  ma<le  out  bv  them.  The 
coinmittite  waiv(Hl  the  other  obje<*tiont!i  an  immaterial,  and  counted  the  votes. 

Mhiark\H.  Wall*,  4^d  Conn ^ Smith,  103 

Returns  delivered  niuealed  by  nnanthorised  perton. 

Wliere  the  rcturuH  Hhonl<l  have  Ihh.»ii  convevetl  to  the  coimtv  auditor  bv  one  of  the 
judjjes  of  the  eU»etion  seah**!,  and  they  wen»  instead  conveyed  by  an  unauthorized 
IK^rnon  nnnt'iiled^  but  it  was  i)rove<l  that  he  <lelivered  them  jurt  afl  he  received 
tln'm,  the  conunittee  eonsi<lered  it  a  grav(»  irregularity,  but  did  not  reject  the 
return. 

Tor  VH.  Stmii,  44th  Om;/ Smith,  436 

Ballots  forwarded  by  the  wrong  officer,  and  not  "forthwith/* 

WlitTe  tlie  law  required  the  ballots  to  l.m  for\varde<l  forthwith,  sealed,  to  the  city 
clrrk's  ollire  by  a  eon«ta}>le  in  attendance  on  the  election,  and  they  were  not  for- 
wanlinl  for  several  hours,  and  were  tlien  forwardtnl  by*  iK)lic»  officer,  who,  finding 
the  elerkV  ollice  cloHed,  left  the  H(»ak»d  envelop<*  with  tne  night  watchman  in  the 
city  niarHhalV  ollice  until  7  o'clock  the  next  nioniing,  when  he  delivered  it,  with 
wain  mi  broken,  to  the  clerk,  the  committee  held  that  the  provisions  which  were 
violat4*d  wen»  mandatory,  and  that  the  vote  miu*t  Ik'  thrown  out,  in  the  al)8ence  of 
proof  (iflinnh.,  cHiHieially  in*  in  this  c^uh.*  there  were  reasouH  for  susixK^tiug  ac^tual 
irainl. 

The  minority  lieM  that  the  law  was  directory;  that  the  fact  that  the  seals  were  intact 
rclMitted  any  suspi<M<»n  that  the  ballots  had  been  tamj)ered  with;  that  the  vote  was 
proved  by  the  returns,  and  that  the  evidence  said  to  raise  a  suspicion  of  fraud  waa 
madniissibl<>  and  insniiicicnt. 

Ahhntt  vs.  Frost,  44th  Comf Smith,  (502,  622 

Returns  delivered  by  wrong  officer. 

Where  the  township  returns  wen*  nNjuinHl  to  l>e  delivered  to  th(»  county  returning 
l)oanl  by  one  of  the  judges  of  election,  and  they  wer*.*  instea<l  delivered  by  the 
n'jristrar,  there  being  no  fraud,  hrld  unanimously  that  the  returns  should  have 
been  received. 

)Va/*.s  vs.  Martin,  >7A  Cm,,/ 1  Ells.,  .385,  4(17 

Ballots  sent  to  county  canvassers  uncounted. 

Where  the  law  re(juire<l  the  ])n'cinct  oflicers  to  count  the  votes  at  the  polling  place 
on  the  evening  of  election,  and  they  instead  forwarde(l  the  ballots  nncountetl  to 
tln'  ci>unty  canva>sers,  the  niinority  hcM  that  the  county  canvassers  ha<l  no  author- 
ity t(»  count  tlu'  ball(»ts,  and  were  right  in  refusing  to  <lo  so. 

Smn/ls  vs.  Tilbnan  [miuoritii  rrjforf) ,  47th  ('(ni(j 2  Ells.,  487 

Failure  (in  South  Carolina)  to  forward  precinct  election  papers  to  State  canvassers. 

The  faihire  of  the  chairmen  of  the  county  canvas>ei-s  of  threi- counties  (in  {South 
Carolina)  to  forward  to  the  governor  and  secretary  (►f  state  the  precinct  election 
pajjcrs  <'an  not  vitiate  the  ])ro<-eedings  of  the  State  board  of  <"anvassers. 

Smalls  vs.  TUhnan  {niinnrltif  rrjHjrt ),  .^7///  <  \m{/ 2  Ells.,  489 


»e  leiiii iin. 

ftc  vs.  Rk'hanUoH  (mi  nor  it  if  report),  47th  ( 'omj 2  Ells.,  521-561 
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Slight  irregularity  in  seal. 

Wliere  the  returns  of  a  county  had  been  rejected  by  the  State  canvassers  on  the 
ground  that  on  the  seal  impft^sed  on  the  returns  the  word  "county  "  was  written 
over  the  word  *' circuit"  of  the  seal,  the  committee  unanimously  counted  the 
returns.     So  of  a  precinct  which  had  been  rejected  because  not  returned  in  time. 

Garrimti  vs.  Mayo,  4Sth  Cong Mobley,  56 

Return  not  lealed. 

Where  a  town  return  had  been  rejected  by  the  State  canvassing  committee  because 
not  sealed  as  required  by  law,  but  no  fraud  appeared  and  there  was  other  record 
evidence  that  the  vote  therein  stated  was  correct,  the  committee  counted  the  votes. 

Mallary  vs.  MerriU,  IGth  Cong C.  and  H.,  329 

The  law  required  the  judges  of  election  to  seal  up  the  returns,  ballots,  and  one  of  the 
poll  books,  and  forward  them  by  one  of  their  number  to  the  county  clerk.  In  two 
precincts  the  ballots  and  poll  books  were  returned  unsealed.  The  majority  held 
that  the  law  requiring  them  to  be  sealed  was  directory,  and  that  in  the  absence  of 
proof  or  suspicion  of  fraud  the  votes  should  not  be  rejected  (McCrary,  §166,  and 
elsewhere).  In  this  case  there  was  neither  proof  nor  suspicion  of  fraud,  and  the 
fact  that  tlie  election  had  been  held  and  the  error  committed  by  Democratic  officers 
exclusively,  and  that  the  papers  had  been  in  their  custody  alone,  rai8e<l  a  pre.sump- 
tion  that  if  fraud  had  been  committed  it  would  not  have  been  in  favor  of 
contestant. 

The  minority  held  that  the  law  was  mandatory,  and  that  it  was  not  necessary  that 
there  should  l)e  positive  proof  that  the  ballots  had  been  tamj)ered  with.  '*Iti8 
sufficient  to  show  that  opj)ortunity  for  such  tampering  has  been  afforded.  The 
burden  of  proving  that  this  has  not  been  done  devolves  upon  the  party  insisting 
ui)on  the  count." 

This  issue  was  the  decisive  one  in  the  case.     The  House  agreed  with  the  minority. 

riati  vs.  Gooile,44th  Cong Smith, 654, 678 

Ballot!  and  poll  booke  returned  not  sealed. 

A  precinct  return  rejected  by  the  county  commissioners  because  the  ballots  and  poll 
iKK^ks  were  returned  unsealed  was  unanimously  counted  by  the  t^ommittee. 

(/FerraUvs,  Paul,  48th  Cong Mobley,  147,150 

Retnm  received  after  close  of  county  canvass,  counted  by  committee. 

A  return  received  the  day  after  the  adjournment  of  the  county  canvassing  l)oard,  but 
otherwise  unimi)eached,  counted  by  the  committee. 

English  vs.  Hilhorny  53d  Cong Report  614,  pp.  1 , 2 

To  be  counted  only  if  established  by  competent  evidence. 

Where  certain  returns  were  not  forwarded  by  the  precinct  inspectors  to  the  county 
canvassers,  the  committee*  presented  a  table  of  the  alleged  missing  returns,  to  show 
that  they  were, insufficient  to  affect  the  result,  but  held  that  the  evidence  by  which 
they  were  sought  to  l>e  establishefl  was  in  any  case  inadmissible. 

Whailey  vs.  Cohh,  53d  Cong Report  267,  p.  2 

• 
Ballots  stolen,  rest  of  return  counted. 

Where  the  ballota  fnjm  a  precinct  had  been  stolen  after  the  county  the  county  com- 
missioners reje(!ted  the  poll  book,  for  the  reason  that,  the  l)allots  being  stolen,  they 
could  not  comi)are  the  two  an<l  verify  the  return.  The  committee  said :  *  *  We  think 
that  the  ('ommissioners  erred.  It  was  evident  that  the  ballots  were  stolen  to  pre- 
vent a  fair  ascertainment  of  the  result  of  the  election.  The  purpose  of  the  six)li- 
ators  should  have  l)een  frustrated  if  possible;  the  poll  lx)ok,  though  not  in  the 
condition  required  by  law,  should  have  Ixjen  exammed,  and  if  found  unaltered 
should  have  been  allowed.  To  determine  whether  or  not  it  had  b(»en  altered,  the 
commissioners  were  authorized  by  section  134  of  the  election  laws  of  Virginia  to 
summon  and  examine  witnesses.  We  allow  the  contestant  his  majority  at  this 
pre<*inct." 

Goode  vs.  Epesy  53d  Cong Report  1952,  p.  9 
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B«tarmi  rttvwd  t4M  Ute.  eonrntcd  by  committtc. 

'ni»'''»ri.ri.ir?#-»-  ti>ririt»il  r»-tiifTi-  r.f.t « -an %■*-*••-•  i  V'V  :ri*^t-fantycuim9er«  in  onec^Hintr, 
MI  A  r^'iti-4f\  f.,  r*-;"t  n-fnnt-  'anvA-ij-eii  l*y  th«*ii*fintyraui¥«flKrrFinanoCherif>iinty. 
«M'  h  rt-mrri-  in  fp^th  "f  th>--^fan«s;  ha*l  &'>t  t%*^i  nlf=^l  vith  thet'oontv  canx-iiHt^'rs 
mirJiiri  tK*-  tiriK-  j»r«.vitl»'«l  1-y  law. 

/^*r<,  /.//.#»/  V-.  '.'- '.<■/*' »,.  .;^/.  '  i/ii;; Refiort  177 

Etceived  too  Ute.  eonmtod 
'Hj*' r»-»» J ni  « if  a '-'t'lf It y  n'«-»-iv.-ii  N-i  lat*'  t-   ■••  t^-iiri**-*!   by  th«=- Smte  i-anxTitietpr*  was 

lif/f/i/t^'/ii  '.  -.   //'trr'j9f„,    ',.'plh  *  '»»U'i Kv|».»rt  1 121,  J».  5 

Poll  books  font  forward  uncaiiTaMed. 

Wh'rr*' Tli#r  Uw  nijriir»-»l  Mi»*  i^-ill  U.«ik-  •■•  *••  i-anvA-**'*!  by  the  pmlvite  jiul^  an<l 
X\iTf^-  Ji'#ij'-**h*J'l»T-.  aii'l  an  al»«trait  tif  tK»-  V'»t»-<  !••  1»»-  sent  l»y  tht»m  to  the  secre- 
tary tti  \\\*'  T»'rrii»*ry.  an*!  th«'«-«jiinty  r»-iri«trar  in-ti/:i  1  tV»rwanleiI  thi*  \i'A\  t^iftks  to 
th«' !*»*<'n*tary :  //#/'/.  that  lh»*  ♦•If«-ti«»fj  wiL--  n.^t  \**\*\.  ImH  the  H»»uai»*  refas"eil  to  pil<- 
tain  th#r  <'»»rijiiiift*r#'    \ifT\%'j^\r*  "III  Milit-r  •jrfiind?-  . 

hmiift  : -.  t'hnfnN'i,,,  .;.;//i  /  V//,// 1  Iiart.,  :ill5 

BttnriM  openod  and  inipeeted  by  wrong  officer. 
"Th«r  la^%  *  *  *  1,2^.  {K^intir*!  nut  a  imrtii-nlar  ih'mIo  mI  iiiakini!  fk^lion  returns, 
ati'l  har'  'I'-j'i'/riate*!  |>artii'iilar  Mtliri*r>«  whi>  o)iaM  Mj^'n  an^l  ins|ie«*t  them.  If  tliey 
ar«r  oiK-iH-*!  aii'l  in.-ift-f-ti-*!  hv  auv  iith«Ts  thi'V  aiv  thrni-hv  vitiate* I;  for  if  mich  a 
|fra''ti('<*  w'Tc  tiilcrati'^l  iiuiurneraMf  iran<lH  niiirht  W  iier])t^t rated  an<l  the  popular 
will  'h'f^'at*'*!.** 

hnthj  v«.  J'li'tnhnHfl:.  .i»uh  t  niuj 1  Bart.,  :W2 

Votes  not  canrassed  and  tabulated. 

\Vh*rnr  i*<»ll«  w«'re  rrrj«r«*t<f«l  by  thv  «»lhrial  raiiv:L'<*HT«  N-iinb*!*  ii.i  **ali6tnu*t  of  vot<*8" 
wa>^  rcturiHr'i.  Imt  tti**  al»>trai't  n'<|iiin-'l  \va<^  iix.'ix'ly  a  iinnpiitatinn  or  suiuination 
of  th<j  vot<T*,  and  \\w  vot**.-*  th«'niM-lws  wt-ir  all  n*tiinu*«l  .the  elin*tion  lieiii^r  rim 
">'*  )i  th«r  <*<iiiiiiiitti'i*  i-MiiiiT'-'l  tliffii. 

Klin  t  \  •*.  />///!/ ,  .;.v//4  /  'tnfj 1  liart. .  .VJ4 

Where  remit  declared  from  tally  sheets,  irregularity  in  poll  books  immaterial. 

\Vh<-n-  i»';||  h«M.k-  wt-n- 'If'^MtiM — in  not  iMini:  >i'jiH-<l  «»r  <»'rii!u*il.  an<l  oiluTwiee — 
hut  t}i<-  p'-iilt  \\;j.-  HMjiiin-l  t'»  l»f  ilri/lan-d  inni  tIm-  tally  slu-rls.  and  nt)t  fn.>ni  tlie 
jx»ll  IhkjIv-,  jui'I  tlHii*  \s\\^  n«»  «'vidfn«-i'  in  rfirard  t«»  th»*  tally  slu*<*t.*J,  thefoinniittee 
l»n-uiin-d  TliaT  tin  y  had  Imm-h  retiirn»*il  I'lirn-rtiy  and  in  dur  f«»rni.  and  ludd  that 
th«* /y/////"  /"'"  "  « .irr«('tn«->s  nf  n-tiirns  hit^-il  ui^.m  them  ruuM  n<»t  Ix*  iinjK'aoheil  by 
sliowin'jr  that  th«*  j»«»||  ImmjIvs  wi-ri'  »h-f»*rtivc. 

/'o/A//  V:-.  Ihln,,.,,  .;.'///.  i'un,, *.  •_>  Haft..   117-121 

County  canvass  made  np  from  affidavits  of  inspectors,  the  returns  being  stolen. 

\Vh«'n*  a  county  cirrk  testified  that  iln'  pn^'inct  return.>i  liad  In^'n  ?t<>h*n  fmni  hi.s 
otIi(M-.  and  that  In-  had  niadi*  «»nt  tht*  munty  ranva.-*  nn  tin-  ha.^-i?*  «»f  aMidavit.<  from 
tin*  jndjrr-  ni  rhM-tion  in  nnly  part  of  tlu*  pivcinrts.  th<*  mniiniltee  .^aid:  "This  w.iy 
oi  makintra  rrtnrn  is  ^nhstantiallv  d<*tVM-tivr.  and  such  a  JiTtilirato  <"in  furnish  n») 
rvid<'n<'«'  nf  th<*  <'or^M•tn(•^'^  of  its  contents. "  No  pnninrt  rt'tnrns  or  otiKTevidenr** 
to  cstalflish  th«'  votr  hrin^  ]»n'><'ntt*d.  thi'  votrs  rt'tnrn<Ml  wt-rt*  n'itM-tfd, 

i imij'i  vs.  Ilitihji ■•<,  ,;.;J  ( 'on'i Smith,  2tW 

County  canvassing  board  irregularly  constituted 

Whrn*  the  n*tnrn>- of  a  countv  \vcr»»  canvas-fd  l»v  the  clfrk  of  tlio  t'onntv  (H^tninis- 
.viioncrs  and  t\\(»  connty  otliri-rs  selected  hy  him,  un<KT  an  «»M  law.  instead  of  hy 
the«-(Mmty  eommis>ioners.  a>  ri'<|uire<l  hy  the  law  in  !i»reeat  thetimi'of  the  t'leetion, 
aFid  the  vote  of  the  e(Mmty  had  U'en  tlirown  out  hy  the  Territ«)rial  eanvas.<«.*rs«  for 
this  reason,  the  eommittee  said:  '*Allhonjjrh  this  ijuestiuu  as  to  the  prt»jKT  board 


1 RREGULARITIE8.  761 

to  canvass  the  precinct  returns  is  a  very  important  one  for  the  Territorial  canvassers 
to  consider,  your  conunittt»e  do  not  n^rd  it  of  much  imiK>rtance  in  coming  to  a 
decision  in  this  i^ase,  as  the  (|uestion  for  the  House  to  consider  is  who  in  fact 
received  the  highest  number  of  votes,  and  tlie  precinct  returns  *  *  *  very 
clearly  show  the  actual  vote." 

Fenn  vs.  Bennett,  44th  Cong Smith,  593 

Votes  not  canyaased. 

'*  Nothing  is  bett^ir  settleii  than  this,  that  the  failuni  of  a  l)oard  of  canvassers  to  can- 
vass the  votes  and  declare  the  result  does  not  invalidate  an  election  otherwise  regular 
and  valid." 

Pattersmi  vs.  Belfordy  4^th  Cong I  Ells. ,  54 

Ketnnu  not  canyaased. 

Dulv  certified  copies  of  the  precinct  returns  **art»  by  law  the  primary  legal  evidence 
of  the  votes  cast,  and  unless  a.«)sailed  are  conclusive.*'  Where  returns  were  asked 
to  1)8  thrown  out  on  the  ground  that  they  had  not  been  canvassed  by  the  county 
canvassers  at  their  first  count,  and  that  tne  supreme  court,  under  whose  mandate 
they  were  sul)se<iaently  canvassed,  had  no  juris<liction  or  authority  to  issue  such 
writ  of  mandamus,  the  committ4^e  decline<l  to  consider  the  question  of  the  juris^lic- 
tir>n  of  the  supreme  court,  but  held  that  there  being  no  attack  on  the  correctness 
or  integrity  of  the  returns,  an<l  no  reason  shown  why  they  should  not  have  been 
canva8se<i,  it  was  the  duty  of  the  committee  to  count  them.  A  similar  decisicm 
was  rendered  as  to  the  vote  of  a  county  whose  returns  had  not  Ikjcu  canvassed  by 
the  State  canvassing  board  until  they  were  re<iuire<l  to  l>e  canvassed  by  a  writ  of 
mandamus. 

Bisfne  vs.  //a//,  -;67/i  Cong Ells.,  815-319 

In  Sonth  Carolina,  State  canyass  shonld  be  based  on  all  the  papers. 

Where  the  law  (in  South  Carolina)  reijuired  all  the  precinct  election  papers  to  be 
sent  to  the  governor  and  secretary  of  state,  the  committee  held  that  if  this  was  not 
a  rei)eal  of  the  former  law  re<juiring  the  State  canvassers  to  base  their  canvass  on 
the  county  returns,  the  two  laws  should  at  least  l>e  construed  in  fmri  moter'nx^  and 
the  canvass  should  be  based  on  lx)th  the  county  returns  and  the  precin(.'t  papers. 

SmalU  vs.  Tiuman,  47th  Cong 2  Ells.,  432 

« 

Precinct  retnms  improperly  rejected  by  county  canyassers  connted  by  committee. 

Where  county  canvassing  lx>ards,  poa^essing  no  judicial  |K)we!*s,  had  thrown  out  the 
votes  of  a  numl)er  of  precincts  regularly  returne<l,  the  committee  restored  the  votes 
ae(rording  to  the  pre^'inct  returns. 

Mackeg  vs.  O'Connor, 47th  Cong 2  Ells.,  5()7-572 

A  day  too  late,  connted. 

The  returns  of  a  county  were  twice  canvassed,  the  first  time  the  day  l>efore  and  the 
second  time  the  day  after  the  proper  day,  the  first  time  by  dis<|ualified  canvassers, 
the  second  time  by  their  (]ualified  substitutes.  The  committee  held  that  the  secon<l 
canvass  was  lawful.  The  boanl  could  have  l)een  comj)elle<l  by  mandamus  to  make 
it,  even  after  the  legal  day,  and  what  they  could  be  comjiellerf  to  do  they  could  do 
voluntarily.  And  even  if  neither  canvass  had  been  lawful,  the  committee  could 
have  canvassed  the  votes. 

Denny  vs.  Owenn,  64th  Cong Report  1877,  p.  5 

Informal  certificate,  fatal. 

Where  the  determination  of  the  county  canva.ssers  w^as  recjuired  to  l>e  **reduce<l  to 
writing,  signed  by  said  commissioners,  and  attested  by  the  clerk,  and  shall  l)e 
annexed  to  the  abntract  of  the  votes,"  Init  the  abstract  of  votes,  instead,  was  merely 
certified  by  the  county  clerk,  who  signed  the  name  of  the  chairman  of  the  board 
to  it  under  general  instructions  aii<l  also  signe<l  his  own  name,  the  committee 
rejected  the  vote  of  the  county  on  the*  ground  that  the  return  was  not  signed  and 
that  there  was  no  other  evidence  of  the  vote. 

Moore  vs.  PunHlon,  53d  Cong Rei)ort  1  lt)4,  p.  12 
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Hot  fatal. 

The  minority  8aid:  '*  It  is  no  ground  for  the  disfranchisement  of  the  voters  of  a  whole 
county  that  the  returning  officern,  on  a  day  sul)eequent  to  the  election,  are  guilty 
of  an  informant]^  in  attesting  the  retuni's,  wliere  the  result  is  not  in  any  way 
affected  by  such  informality.'* 

Moore  n-s.  Futiston  (minority  report),  5Sd  Cong Bepori  1164,  p.  25 

JUDGES. 

See  Ofkickkm  ok  Elbctiox. 

JUNIOB. 

Omission  of  the  word  "junior"  from  l>allots.     [See  Ballots,  Imi)erfect^) 
Omission  from  returns.     (See  Returns.) 

JTIBISDICTIGN. 

See  HorsE  ok  KepkkscxtativI'X  ancl  (\)mmittee  on  Elections.' 

LAND. 

As  a  riiialiilcation  for  voting.     {S*'e  Qialifk  ation's  of  Electors.) 

LAND  LISTS. 

See  KviDKNCK,  1)<k'itmentaky. 

LAWS. 

Fkdkral  Klwtion.     (See  Election  Laws.) 

LAWS,  OF  STATES. 

See  S'iAtk  Laws. 

LAW  FOR  TAKING  TESTIMONT  (see   also  House   of  Representatives, 

Evidence,  and  Notice  of  Contest). 

Does  not  apply  to  some  exceptional  cases. 

In  a  I'untcst  In'twiH'n  jHTHons  cliiimin^  election  on  diffcrtMit  days  the  statutes  of  the 
Ignited  States  providing  i')r  taking  testimony  in  e«)ntested  election  eiuses  <lo  not 
<lire(tly  api)ly,  unless  by  a  resolution  of  the  House. 

//r>///// X  nud  Wilmn,  4fJth  Cong 1  Ells.,  :i24 

Directory. 

The  (M)nnnittee  rejj^anled  the  law  of  \^h\  "as  directory  merely,  and  not  lu^  ahsoliitely 
controUinjr  the  action  of  the  House  or  of  the  committee  (for  they  could  not  l^elieve 
that  it  was  the  intention  of  ('on<;ress,  if  it  had  the  power,  which  is  not  c.oncedt^l, 
to  disfranchise,  hy  oi>eration  of  this  law,  the  jK'Ople  of  a  Congressional  district 
iH'cause  of  the  ina<lvertence,  ignorance,  negligence,  or  collusion  of  the  candidates 
or  either  of  them''). 

.  1  rrhrr  vs.  AUen,  :i4(h  <  ong Report  8,  p.  8 

In  a  later  report  in  the  same  case  they  siii<l:  "The  act  itself  wa^s  directory  and  cumu- 
lative. Its  object  was  to  protect,  and  not  to  defeat,  the  right**  of  contesting  parties 
and  of  the  peojile.     It  wius  to  be  an  aid,  and  not  an  obstruction." 

Archer  \ti.  Allen,  34th  Cong 1  Bart.,  173 
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Directory,  bat  not  to  be  departed  f^om  except  for  canse. 

"The  committee  do  not  consider  the  act  of  1851  as  of  absolute,  binding  force  upon 
this  House,  for,  by  the  Constitution,  each  house  shall  be  the  judge  of  the  elections, 
returns,  and  qualifications  of  its  own  members,  and  no  previous  House  and  Senate 
can  judge  for  them.  The  committee,  however,  consider  that  act  as  a  wholesome 
rule,  not  to  be  departed  from  except  for  cause/' 

Williamion  vs.  Sickles^  S6th  Cong 1  Bart.,  290 

Perhaps  not  binding,  but  shonld  be  followed. 

**  It  may  be  true  that  the  law  of  Congress  prescribing  the  mode  of  practice  to  be  fol- 
lowea  in  the  House  in  contested  election  cases  is  not  absolutely  binding  upon  the  ^ 
House  in  view  of  the  provisions  of  the  Constitution  of  the  United  States  (Article  I, 
section  5),  which  provide  that  ^ each  House  shall  be  the  judge  of  the  elections, 
returns,  and  qualifications  of  its  own  menfibers.'  But  it  might  work  very  great 
injustice  to  a  contestee  to  require  him  to  meet  a  cajse  outside  oi  this  parliamentary- 
practice  act  without  any  previous  notice  to  him  that  the  House  intended  to  depart 
from  it  in  a  material  respect.  Until  the  House  itself  lays  down  and  prescribes  a 
different  mode  of  contesting  elections  before  it,  the  parties  to  the  contest  have  a 
perfect  right  to  rely  upon  the  statute  being  strictly  observed  and  followed." 

Donelly  vs.  Wcuhbum  (minority  report) ,  46th  Cong 1  Ells.,  471 

Directory,  and  may  be  disregarded  by  the  House. 

The  provisions  of  the  statute  for  taking  testimony  in  election  cases  are  directory 
merely,  constituting  only  convenient  rules  of  practice,  and  the  House  is  at  liberty, 
in  its  discretion,  to  determine  that  the  ends  of  justice  recjuire  a  different  course. 

Bisheeys,  Finley,  47th  Cong 2  p:ils.,  194 

Mandatory. 

The  minority  said,  in  regard  to  the  law  of  1851:  "The  law  of  Congress  we  do  not 
regard  as  merely  directory  or  cumulative,  but  as  peremptory  and  binding  in  its 
import  and  intention  as  any  other  law  regulating  any  other*  judicial  proceeding. 
The  House,  in  judging  of  the  election  returns  of  it«  meml)ers,  sitH  as  a  court. 
Their  proceeciings  are  judicial  in  their  character,  and  why  is  it  not  competent  for 
Congress  by  law  to  regulate  the  pnx^eedings  in  this  court  as  in  any  other?  And  if 
such  regulations  are  made,  why  are  they  not  as  binding?"  Any  other  construction 
would  amount  to  a  practical  repeal  of  the  statute. 

Archer  vs.  Allen  (minority  report)^  34ih  Cong 1  i^urt.,  175 

The  provisions  of  the  law  for  taking  testimony  should  be  complieil  with.  "This act 
we  hold  to  be  as  peremptory  and  binding  as  any  law  regulating  any  other  judicial 
proceeding,  for  the  House  in  judging  the  election  returns  and  quafiticationH  of  its 
members  sits  as  a  court." 

Whyte  vs.  Harris  (minority  rej)ort) ,  35th  Cong Report  538,  ]).  42 

Mandatory  on  the  House  and  the  parties. 

The  minority  held  **that  it  is  not  competent  for  the  committee  to  recommend  any 
action  to  the  House  which  involves  a  violation  of  the  law  of  1851,  Iwcau^e  as  a  law 
of  Congress  it  is  obligatory  alike  upon  the  House,  th(^  committee,  and  the  cont€»8t- 
ant;  that  the  act,  relating  exclusively  to  the  initiation  of  the  proceedings,  the  taking 
of  testimony,  and  the  preparation  of  the  case  for  the  decision  ot  the  House,  <loe8 
not  infringe  upon  the  constitutional  prerogative  of  the  House  to  judge  of  the  ek»c- 
tion,  return,  and  qualifications  of  its  members." 

WiUiamaon  vs.  Sickles  (minority  report) ^  36th  Cong 1  Bart.,  295 

LAWS,    MANDATOBT   AND   DIBECTOBT    (se^   also   Election,    Election 

Laws,  and  Registration  Laws). 

Difference  between  mandatory  and  directory  statutes. 

**  Election  statutes  are  to  be  tested  like  other  statutes,  but  with  a  leaning  to  lilx?rality, 
in  view  of  the  great  public  purposes  which  they  accomplish;  and  except  where 
they  specifically  provide  that  a  thing  shall  lje  done  in  the  very  manner  in<licate<K 
and  not  otherwise,  their  provisions  designed  merely  for  the  \\ivOTvsiaJCvw^  'M^.^^e:fi»S^- 
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SLTive  of  the  otBcon*  must  1»  rejrarclcMl  iu<  dirwtory  only,  and  the  election  will  not  be 
defeatiMl  or  affec^tiil  by  a  failure  to  e«)iiiply  with  them  i)rovided  the  irregularity 
hart  not  hindennl  any  who  wen^  entitUnl  from  exen'ininj;  the  rijrht  of  Biitfra^,  orren- 
<lere<l  doubtful  the  eviden(^»H  fnmi  which  the  nvult  wan  to  l>e  declared,  or  |>ennit- 
te<i  diH<|ualifie<l  voters  to  vote,  and  that  the  irn'gularity  itself  was  not  ocoa8ioned 
by  the  ajreiiey  of  a  party  He«»kinp  to  derive  a  lienetit  from  it.**     (Many  vsLt¥.v  v\Uh\.  ) 

Ifnnt  Vhi.  Shelf hm  {mhufrlttj  refHprt)^  ^iW  Cowj 2  Bart.,  528 

If  a  statute  expreKHly  dtH'lart»H  any  |)artic'ular  act  esm^ntial  to  the  validity  of  the  elec- 
tion it  in  mandatory,  but  otherwise  it  is  man<latory  or  din»<'tf.>ry,  as  the  ac'ts  pre- 
KerilH*<l  affect  or  do  not  affect  the  a<'tual  n»sult  of  the  election. 

S))enrir  vh.  Moretj  ( minor  it  ;f  rqitirt)y  44th  Coufj Smith,  4o9 

** There  can  Ik*  no  diredorij  prorij^itmn  in  a  .statute  in  rejrard  to  that  which  the  statute 
itsi»lf  forbids  I )ein}r  done  at  ail.  *  *  *  The  n»sult  of  all  the  authorities  is  that 
all  constitutional  i)rovisions  in  [and]  statutes  detiniti);  what  the  nAer  himaelf  must 
<Io,  iNith  as  to  qualifying  hinis«'if  as  an  elector  and  furnishin}];  ihe  quality  and  quan- 
tity of  evitlence  thereof  which  tlu^  law  demands,  is  mandatory,  jurisdictional,  and 
in  the  nature  of  conditions  precedent,  while  thos<.»  whieh  merely  relate  to  the  con- 
duet  of  the  clertum  offurrn  may  or  may  not  Ih»  dire<'tory,  a<t^rdinjj  as  they  may  or 
may  not  ai)iH»ar  to  affiM't  results,  and  acconlinj?  as  they  may  or  may  not  seem  to 
have  bet»!i  rejLfaniiMl  by  the  law-making  power  asessiMitial  and  necessary  lifeguards 
2i4rainst  the  mis<*hief  the  statute  was  inten<led  to  j)revent."  Umler  the  registra- 
tion liiw  of  Pennsylvania  the  failure  to  furnish  the  ailidavits  retjuinnl  of  uim'gis- 
tered  voters  is  a  neglect  of  the  voter  rather  than  of  the  ollict^rs,  and  the  alK)ve  rule 
applies. 

< 'nrtiii  vs.  Y<M*xim  ( majority  report) ^  4^Jth  (hurt 1  Ells,,  430 

"The  constitutional  and  statutory  provisions  n»lating  to  suffrage  may  lie  divideil  into 
two  eliissi»s:  First,  inandatory,  which  detine  the  right  of  suffrage,  and,  stn^ond, 
diriH'tory,  which  dire<'t  the  manner  of  its  e.xercise.  The  fonner  relate  to  the 
Hiiftstanrr  of  the  right,  the  latter  U>  the  mfnle  of  its  exercise.  The  fonner  confer 
the  right,  the  latter  are  as  so  many  safi*guards  to  conserve  it.  The  right  is  derived 
from  the  former,  ami  its  exercise  regulate<l  by  the  latter.  The  fonner  deter- 
mine the  primal  and  ultimate  authority  in  the  ( iovernm(»nt;  the  latter  sen'e  as 
a  means  to  ifivoke  an<l  give  force  to  it.  The  melius  l)eing  sulMmliuate  to  the 
end,  it  follows  that  directory  provisi«)ns,  whether  C()nstituti<mal  or  statutory, 
must  1m'  lil)erally  construed,  an«l  so  applie<l  as  to  ^ive  legitimat*'  force  and  efficacv 
to  the  //•///  of  the  sovereign  ]>ower  in  the  State.  A  difft'rent  rule  would  sul>vnli- 
nate  the  substance  to  the  sha«low,  and  woul<l  in  the  end  substitute  tivhnieal  quil>- 
bles  for  the  ball(»ts  of  the  (lualilit^l  eU'ctors.  The  ]»rinml  incpiirv  is,  Whom  did  the 
qualilied  t'lectors  rAoox/',  iL*<  rridrnnd  by  their  ballots,  cast  or  offennl,  but  refus4»«l? 
Th(»  ascertainment  of  th*'  will  of  the  qiialilicd  electors  is  the  end  of  dinn'tory  stat- 
utes, and  this  attained,  *the  reason  ceasing,  the  law  also  ceases."' 

Iiii<hrf  vs.  Fiiilcf/  (  Ntiiioriti/  rrpffrtjj  4*th  ( 'oiuj 2  KIls.,  20,'i 

**The  laws  in  relation  to  boxes,  l<Mks,  the  numl)er  of  managers,  clerks,  etc.,  ami  the 
ordinary  facilities  of  an  election  an*  mainly  dire<*torv,  mthna  thr  staiutv  makes  them 
(tthcrwisc,  and  an  infraction  of  the.'^e  directory  provisions,  in  the  absence  of  frau«l, 
will  not  vitiate  the  (flection.  Nor  is  the  voter  to  be  deprived  of  his  right,  nor  the 
citizens  to  lose  the  result  of  an  election  fairly  held.  iK'canse  oi  some  unim|)ortant 
omission  of  form,  or  tlu^  neglect  of  duty,  carele-^sne.'^s,  or  iirnorance  of  some  elt^ction 
«.»liicer,  or  the  failure  to  c^irry  out  soni<»  unimportant  direction  of  the  law." 

Sinofhi  vs.  EUintt  ( iiiinoritij  r('j)or() ,  oOlh  ( huff Mobley,  722 

Statutes  directing  the  ino<le  of  proceedin;r  of  jiublic  oliicers  are  <lirectory  men^ly, 
unless  there  is  something  in  the  statute  itself  which  ])lainly  shows  adiffen-nt  intent. 

SinitJi  vs.  Jo'/cKfot,  '>lst  ( hiHj Howell,  2.'i 

Statutes  to  be  construed  strictly  as  to  the  officers,  and  Uberally  as  to  the  electors. 

"The  ireneral  doctrine  in  construing  eiiM'tion  statut4'S  is  that  thev  are  to  U'ConstnuHl 
liberallv  as  t<»  the  elect(»r  and  strictiv  as  to  the  otiicers  wh(»  have  duties  to  tH^rforni 
under  them.  A  statute  directing  certain  things  to  Ik*  done  by  election  olHcers 
ought  to  be  followed  by  them  with  a  hij^h  decree  of  strictness,  but  duties  to  1h» 
I)erformed  bv  the  electors,  as  declare<l  by  statute,  are  dinH'ti(»ns  men*ly,  w  hich,  if 
not  obeerveif,  it  is  true,  may  in  some  instances  defeat  his  ballot,  but  when  there 
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is  an  honest  intention  to  obey  the  law,  and  the  voter  is  not  put  in  fault  by  any 
laches  or  negligence  which  he,  by  the  use  of  reasonable  diligence,  might  or  could 
avoid,  or  where  there  is  no  palpable  intention  of  violating  the  law  apparent,  in 
order  to  maintain  the  inestimable  right  of  voting,  courts  nave  generally  adopte<l 
the  most  liberal  construction.*' 

Lynch  vs.  ChalmerSf  47th  Cong 2  Ells.,  350 

Violation  of  mandatory  laws  fatal ;  of  directory  laws  immaterial. 

The  violation  of  directory  provisions  of  the  law,  if  no  fraud  be  shown  to  have 
resulte<l  therefrom,  can  not  vitiate  an  election.  It  is  wholly  different  when  man- 
datory provisions  of  an  election  law  are  violated.  In  the  latter  case  the  election 
is  voiii.  But  the  voter  is  not  to  l)e  deprivecl  of  his  right,  and  the  citizens  are  not 
to  lose  the  result  of  an  election  fairly  held  liecause  of  some  unininortant  omission 
of  fonn,  or  from  the  negle<;t,  carelessness,  or  ignorance  of  some  election  officer,  or 
the  failure  to  carry  out  some  unimportant  direction  of  the  law.**  (Many  cases 
cited. ) 

Richardmn  vs.  Rainey,  4^th  Cong 1  Ells.,  230 

Disregard  of  directory  laws  immaterial. 

**  Regulations  may  be  merely  directory,  and  if  the  officer  of  election  or  the  voter 
does  not  follow  them  they  do  not  necessarily  vitiate  the  vote  when  deposited  and 
received.** 

Lov^e  vs.  Wlieekr  ( Mr,  Jianney),  47th  Cong 2  101  Is. ,  97 

Where  the  law  itself  forbids  connting  ballots  of  certain  sorts,  it  is  mandatory. 

"The general  rule,  doubtless,  is  to  count  those  l>allots  which  clearly  expniss  the  inten- 
tion of  the  voter,  but  the  intention  must  Ixj  expresseil  as  provi<led  by  law.  *  *  * 
The  intention  of  the  voter,  if  it  can  l>e  clearly  ascertaine<l  from  the  ballot,  will 
generally  l>e  given  effect  to,  and  when  it  is  not  expressed  according  to  the  strict 
requirements  of  a  statute  such  rec|uirements  will  often  be  regarded  as  merely  direct- 
ory, unless  a  failure  to  complj  with  them  is  declared  to  be  fatal  to  the  ballot.  But 
where  the  statute  it«elf  provides  that  a  certain  thing  shall  l>e  done  by  the  voter  or 
his  vote  shall  not  be  counted,  then  there  can  l)e  no  question  that  a  y)rovision  of  that 
character  is  mandatory  and  that  a  failure  to  comply  with  ;t  is  fatal  to  the  ballot.** 

Yost  vs.  Tiicker,  54ih  Cong Report  1636 

Sonth  Carolina  ballot  law  mandatory. 

The  law  of  South  Carolina  prescribing  the  form  of  the  ballot  and  requiring  that  "no 
ballot  of  any  other  description  found  in  any  election  lx)x  shall  }k»  counte^l"  is  man- 
datory. "The  ballot  not  in  the  prescTibed  form  is  iUegaiy  an<l  must  l)e  rejected., 
because  the  law  in  terms  declares  that  it  shall  not  be  counte<l.**  All  the  ballots  cast 
for  contestant  were  rejected  for  irregularities  in  pajier,  printing,  and  cutting,  under 
this  law. 

.\fiUer  vs.  Eiliott,  rr2d  Cojig Stofer,  172 

Seqnirement  of  an  oath  mandatory. 

"Every  regulation  in  relation  to  elections  *  *  *  is,  in  fact,  directory;  but  there 
are  some  of  these  regulations  more  sulwtantive  and  important  in  their  use  and 
character  than  others;  and  somewhere  it  is  necessary  to  draw  the  line,  distinguish- 
ing between  that  which  is  prof)er,  but  not  t^ssential,  and  that  which  so  enters  into 
the  essential  character  of  a  goo<l  elei-tion  that  a  failure  in  it  should  }>e  held  a  fatal 
defec*t.  Of  this  latter  cla^s  the  undersigned  [minority]  believe  t<:)  l)e  the  require- 
ment of  an  oath  from  at  leiUjit  *a  majority  of  tne  officers.* " 

Goggin  vs.  Gilmer  (minority  report) ,  28th  Cong Report  76,  part  2,  p.  6 

Begistration  law  in  Louisiana  directory. 

"The  principal  and  only  aim  of  the  law  is  to  secure  fair  elections,  and  the  nonobserv- 
anceof  directory  provisions  can  not  annul  an  election  carried  on  with  all  the  essen- 
tials of  an  election  and  with  |K'rfect  fairness."  The  registration  law  of  Ixjuisiana 
was  held  to  l)e  directory  and  its  partial  disregard  inmiaterial. 

Flanders  and  JIahn,  S7th  Cong 1  Bart.,  443 
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Penniylvaiiia  eleetion  law  mandatory. 

The  proviBions  of  the  Pennsylvania  registration  ]aw  requiring  personal  application 
for  the  rt»^i8try  of  additional  names,  requiring  these  names  to  l^e  enterea  on  the 
original  list  and  not  on  a  separate  one,  and  reouiring  the  assessor  to  furnish  certi- 
fied t'opies  of  his  list  to  the  election  officers  and  the  county  commissioners  **are  not 
directory  merely,  but  mandatory,  and  enforced  by  severe  penalties.'' 

Coivfle  vs.  Fffster^  41sl  Cong 2  Bart,  607 

Clanse  affecting  titles  of  bills  mandatory. 

The  committee  ex[)resHed  the  opinion  that  the  provision  of  the  constitution  of  Ten- 
nessee that  **no  bill  shall  l)ecomo  a  law  which  embraces  more  than  one  subject, 
that  HubjtHit  to  Ix;  expressed  in  the  title,"  was  mandator)^,  and  that  those  portions 
of  any  law  not  included  in  the  subjec't  expresstnl  in  the  title  would  be  voia. 

Tentu'ssee  Election^  4^d  (.  'any Smith,  6 


LEGISLATTJSE. 

Power  of  legislatnres  over  Congressional  elections  derived  from  the  Constitntion. 

**  Whatever  jwwer  the  legislature's  possess  overelections  they  derive  from  the  Consti- 
tution and  not  frr)m  the  laws  of  tne  United  States." 

MemtHTs  elected  bij  (jeuend  ticket^  28th  Cong ., 1  Bart. ,  52 

Laws  of  States  in  regard  to  Congressional  elections  to  be  tested  only  by  Constitntion 
of  the  United  States. 

"In  testing  the  validity  of  any  laws  of  the  States  relating  to  the  election  of  Represen- 
tatives in  Cbngress,  and  those  elections  also,  we  are  to  look  only  to  the  Constitution 
of  the  Unitefl  States." 

MernlMrrH  elected  bjf  general  ticket  {minorUg  report)  ^8th  (Jong 1  Bart.,  57 

Time  of  holding  elections  not  to  be  fixed  by  oonstitntional  oonvention  in  presence  of 
legislatnre. 

When?  a  constitutional  (ronvention  continued  in  session  and  passeil  laws  after  the  l^ps- 
lature  had  as.semble<I,  and  among  these  laws  was  one  fixing  the  time  of  Congree- 
nional  olectionH,  the  committtH?  held  that  the  law  was  invalid,  on  the  ground  that 
the  jKissaj^e  of  surh  a  law  was  a  U^islative  function  and  could  not  l)e  exercised  by 
tlTc  coiiv(?iition  in  tlu^  prenence  of  tlie  legislature.  .  • 

' lUach,  .Vth  Cong 1  Bart.,  393 

Its  power  over  Congressional  elections  paramount  to  State  constitntion. 

The  constitution  of  Michijran  plainlv  i)rohibited  a  voter  from  voting  outside  of  the 
township  or  ward  in  which  he  resided,  and  had  been  so  construed  by  the  supreme 
court  of  the  State.  The  legislature  had  passed  an  act  permitting  soldiers  m  the 
Army  to  vote  wherever  they  were  encamped.  The  committee  held  that  in  such  a 
case  the  authority  of  the  legislature  was  paramount  over  that  of  the  State  constitu- 
tion. Tlie  Constitution  confers  the  right  of  fixing  the  times  and  places  of  elec- 
tions on  th<'  le^'islatures  of  the  States,  and  the  committee  held  that  by  this  was 
meant  **the  legislature,  eo  )io)nim\,  as  known  in  the  political  history  of  the  country." 
If  the  constitutional  convention  wius  a  ctmstructive  legislature,  then  its  ena<*tments 
on  tliissul)je<-t  were  simply  legislation  and  could  Ikj  sui)er8ede<l  by  later  legislation. 

liiddinn  v.s.   Troirhndgr^  ;iOth  Cong 2  Bart.,  47 

"The  time  of  electing  niemlx^rs  of  (^ongrt'ss  can  not  l)e  prescril>ed  bv  the  conMUution 
of  a  State  iis  against  an  act  of  the  legislatnre  of  a  State  or  an  act  of  Congress.  *  ♦  * 
The  onlv  a])parent  exception  has  been  in  the  (ronstituticms  which  have  been 
foruKMl  by  Territories  and  with  which  such  Territories  have  l>een  admitted  into 
the  rnir)n  as  States.  But  this,  if  it  Ih'  a  valid  exception,  d(.)es  not  prove  that  Ter- 
ritories have  the  ri^'ht  l)y  a  c<)nstitution  to  tix  the  time  for  electing  Kepresentatives 
in  Congress  w  hen  they  iK'conie  States.  But  the  authority  of  these  provisions  rests 
on  the  sanction  an«l  adoption  of  them  bv  Congress  in  admitting  such  Territories  as 
Stat**s  with  constitutions  containing  such  i)rovisions." 

Jlolmcf  find  WUsfjn,  4(;tli  Cmq 1  Ells.,  339 


LEGISLATURE.    ^  767 

'*The  State  legislature  is  not  responsible  to  the  State  nor  controlle<l  by  the  State  con- 
stitution in  Its  action  in  regard  to  the  manner  of  holding  Fe<ieral  elections.  In  case 
of  a  conflict  between  the  act  of  a  legislature  and  the  constitution  of  the  State  in 
matters  purely  of  a  Federal  character,  the  act  of  the  legislature  will  prevail,  pro- 
vided it  18  not  in  conflict  with  the  Constitution  of  the  United  States." 

DomieUy  vs.  Washburn  ( minority  report) ,  40th  Cong 1  Ells. ,  496 

Hai  fall  power  where  not  restrained  by  oonstitntion. 

'*CV)n8titutional  restriction  upon  legislation  must  l)e  plain  and  certain.  A  State 
legislature  has  supreme  power  of  legislating  except  where  it  is  restricted  bv  the 
constitution;  and  everything,  will  be  presumed  in  favor  of  the  power  of  the  legis- 
lature. The  courts  will  not  declare  an  act  unconstitutional  unless  it  is  clearly  made 
so  by  an  express  provision  of  the  constitution.*' 

CbjTVs.  i^^raU,  44th  Cong Smith,  430 

Hai  primary  oontrol  over  times,  places,  and  manner  of  elections. 

The  Constitution  **  manifestly  gives  to  the  legislative  departments  of  the  several 
State  governments  primarv  and  full  control  over  the  *  times,  places,  and  manner 
of  houling  elections'  for  Representatives  in  Congress,  subject  only  to  such  limita- 
tion or  interference  as  Congress  may  affirmatively  enact.  *  *  *  Inasmuch  as  the 
general  jx)wer  over  the  subject  rest*  with  the  legislative  departments  of  the  States, 
the  acts  of  Congress  cau  not  be  held  to  have  a  wider  scopt^  than  their  language 
necessarily  means,  and  a  cdstis  omissuSf  if  there  l)e  any,  remains  under  State 
control." 

Patt4frsf)n  vs.  Beij'nrtf  {Mr.  CJoj-),  4Sth  Cong 1  Ells.,  67 

A  constitntional  convention  is  a  legiwlatnre. 

*'  It  must  *  *  *  be  rt*ganle<l  as  settled  that  a  constitutional  convention  is  included 
under  the  general  term  *  legislative'  in  the  Constitution  of  the  United  States  and 
su.'.Xs  of  Congress  made  in  obedience  thereto." 

Pittteraon  \^.  Belford  (Mr,  Coj)  ,P)th  Cong 1  Klls.,  68 

Bound  by  State  oonstitntion  even  in  regard  to  Congressional  elections. 

The  legislature'  of  a  State,  in  its  fullest  and  broa^lest  sense,  sijpifles  that  body  in 
which  all  the  legislative  j)Owers  of  a  State  reside,  ^d  that  lx)dy  is  the  people  them 
selves,  who  exercise  the  eli^'tive  franchise."  It  is  to  this  legislative  ixkIv,  acting 
by  constitutional  convention  or  otherwise.',  that  the  jM^wer  of  Hxing  the  times  and 
places  of  Congressional  elections  is  given.  Or  if  *'this  section  of  the  Ftnleral  Con- 
stitution can  h^  construed  to  refer  to  this  secondary  or  subordinate  legislative  l)ody 
of  a  State,  it  must  In?  held  to  mean  that  the  time,  place,  and  manner  for  hohling 
elections  for  Representatives  shall  l>e  prescril)e<l  in  each  State  by  the  legislature 
thereof,  such  legislature  acting  in  subordination  and  in  conformity  to  that  oi^anic 
law  to  which  it  owes  its  own  existence."  An  act  of  the  legislature  permitting 
soldiers  in  the  Army  to  vote  outside  the  State  contrary  to  the  State  constitution 
is  void. 
Baldwin  vs.  Trowbridge  (Mr.  Marshall)  S9th  Omg 2  Bart.,  49 

Can  not  fix  Congressional  election  at  another  time  than  that  prescribed  by  State  oon- 
stitntion. 

Where  the  constitution  of  the  State  had  fixed  the  election  at  a  certain  time,  the  com- 
mittee held  that  it  was  so  fixed  beyond  the  control  of  the  legislature,  and  recom- 
mended that  the  contestant,  who  was  ele<'ted  on  the  date  fixed  by  the  constitution, 
lx»  arlmitted. 

/^4"/ vs.  Thaijer,  S7th  Cong 1  Bart.,  349 

Legislatnre  presumed  to  have  followed  constitution. 

Where  certain  chapters  and  articles  of  the  cotle  of  Tennessee  were  mentioneil  in  a 
statute  as  being  reenacted,  but  to  reenact  them  ///  toto  would  have  l)een  to  violate 
the  constitution  in  several  imj>ortant  particulars,  theconuiiittetj  held  that  thek»gis- 
lative  intent  must  have  l)een  to  reenact  only  such  provisions  as  constitutionally 
could  have  been  reenacted. 

Tennessee  ekdion,  4~d  <.  'ong Smith,  3 
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Wh«B  its  iacidtBts  tamamtmf. 

Mf:ui)nTn*h'i\t  in  the  Hrm.'«i*o{  K«'|»rft«ntativef>  ^lops  not  rommence  nntil  the  oT^Eania- 
tion  of  th«*  \hniTi4'  aii<l  thf  takiiit;  «if  tlie  'Aih  hy  the  inemher.  A  Repreaientative- 
el^rr't  |»i>*viofi<«  to  that  tirnt*  ha^  Home  <»f  the  nrivihvci*  «»f  memlienBhip,  hut  he  may 
hol«l  an  itiVu'f  int-otn^jatihle  with  meinlMrivhip  with«Hit  affei-tiii};  hii>  nght«. 

Ilnmmoiul  v«.  Ihrritk,  lolh  f  ong i\  and  H. ,  286 

What  eonatitatM. 

Mernhi*n*hip  in  the  Hoil<«*  ij*  not  rvmfititute^l  hv  ekn-tion,  or  hy  retam,  or  both.  One 
\n  not  a  uiemher  until  he  han  »!.•«>  lieen  <inalftie<l  hy  takinjr  the  cjath. 

Ilantiiioritl  V-.  Ih:ririrk^  I'Ah  ( 'ong i\  and  H.,  293 

Emolamentf  eover  fall  term  when  only  one  icember  eleeted  daring  term. 

Wh«'re  th«'  llourM'  hail  <le4'iil«*<l  that  neither  i'an«li<late  (under  the  Rhmie  Ii^land 
inaj<^»rity-voti*  law)  hail  l»<'»'n  el(»<-te<l  at  the  fin«t  eleiiion  to  the  Forty-ninth  Con- 
irreM',  and  elainiant  ha<i  Ut'ii  e!i*<'t«Hl  at  the  flei-ond  elei*tion,  the  committee  in  the 
Fifty-thin!  ('<»iijrn*?w  n-jiortiMl  that  he  should  have  been  paid  for  the  full  term,  as 
he  waH  the  only  nienilNT  eh-i-t***!  from  his  <lij*tri<-t  to  the  Fortj'-ninth  ConjrresH. 
I'tn^r,  .;.///  Cong Report  lf^5 

Franking  priTllege,  etc.,  do  not  imply  membenhip. 

The  fninkin^  privilege  and  rijrht  of  exemption  from  arrest  lx?lonpnf?  to  Reprei>enta- 
tiv<r-H'l<i't  U'fore  the  r»r)ninizatir»n  of  the  Hc>u>>e  do  not  implv  that  the  incidents  of 
memlM^rnhip  have  vet  <'ommen<tHl  or  that  the  House  is  vet  fn  existence. 

llniniiioinl  vs.  JItrrirJ:,  /.',ih  f  ),ng C.  and  H.,  *29b 

MEXICAN  CITIZENS. 

Persons  who  had  elected  to  retain  Mexican  citizenship  could  not  vote. 

I'nder  the  -tiiHilatiori  ni  tin'  treaty  witli  Mexico  periiiittiii^  the  inhabitanti*  of  New 
M«*xi(o  t<»  eliM-t  NvheilMT  they  would  retain  their  M«'xiean  citizenship  <ir  Inxnime 
iitizen-'  of  th«*  rnit«-d  Stal4*s,  the  committee  licid  that  jK^rsons  who  had  enrollisl 
them-el\«-.«^  iijHin  re;ri.-tries  «-stal)Iish<Ml  at  tlie  i»refectnrt^*s  in  t lie  various  counties, 
nihU-r  a  pnMlamation  is.-ne<l  l»v  tin*  military  governor,  had  le^rally  ekvteii  to  retain 
their  Mexican  citizehsliii»,  an<l  could  not  V(»te  tor  Territorial  l)**lt»jrate. 

fft> in  vs.  ^^//^ //o.-, ./.;///  ( v,/,// i  p»art.,  79 


MILITARY   GOVERNOIl. 

Powers  of;  may  fix  time  of  election. 

riie  <'xact  |M>\>crs  of  a  militarv  L'overnor  cannot  Ik.'  rasilv  define<l.  Thev  have 
their  Jtri^'iii  in.  and  are  prohahlv  limited  l>v,  nt'cositv.  Thev  are  to  some  extent 
j'ivil,  as  well  a-  military,  and  the  authority  for  his  civil  functions  is  no  less  clear 
than  for  his  military."  Tlu*  riLdit  of  th**  military  governor  of  Louisiana  to  fix.the 
tiirie  of  an  cIe<tion  wjis  sustainecl. 

/'V////'A  ,'.'<  an'l  Ilnhn,  ./;///  f  '"„(/ 1  Bart.,  446 


(( ' 


MILITARY  INTERFERENCE. 

Stf  Intimidation,  MHIitin/  Intn'jVniir, , 
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MHilTABT  RESEBVATIONS. 

Kesidents  on,  may  vote  in  the  Territories. 

The  rule  prohibiting  j)er8ons  from  votinjij  in  the  States  who  reside  on  territory  ceded 
to  the  United  States  held  not  to  apply  to  persons  residing  on  military  reservations 
in  the  Territories,  as  there  is  in  the  latter  case  no  conflict  of  sovereignty,  and  the 
reservations  are  only  temporarily  set  aside  for  military  use  by  Executive  order. 

Burleigh  and  Spink  vs.  Artnstrong,  42d  Cong Smith,  90 

MINISTEBIAIi  OFFICERS  (see  eOso  OfElcers  of  Election  and  Canvassing: 

Board). 

Kiitakes  by,  to  be  corrected  by  the  House. 

The  officers  of  election,  board  of  canvassers,  and  governor  "are  all  ministerial  officers, 
and  error  committed  by  any  of  them,  either  through  mistake  or  design,  is  to  be 
corrected  by  the  House." 

Biddle  and  Richard  vs.  ^Mng^  19th  Cong C.  and  H.,  513 

Secretary  of  state  (of  Kissonri)  not  antboriied  to  reject  returns. 

The  secretary  of  state  of  Missouri,  being  a  mere  canvassing  officer,  had  no  power  to 
go  behind  the  returns  certified  to  him  by  the  county  clerks.  Where  a  county 
clerk  included  in  his  returns  extra-official  statements  of  violations  of  the  registry 
law,  the  secretary  of  state  should  still  have  canvawHHi  the  returns,  and  issued  the 
certificate  to  the  i)er8on  having  the  majority  of  the  votes  as  returned. 

SivUzler  vs.  Andersoyi  {majority  repijrt)y40ih  Cong 2  Bart.,  378 

Have  no  right  to  investigate  questions  of  fraud. 

Under  the  law  of  Missouri  requiring  the  secretary  of  state  *'to  cast  up  the  votes*' 
returned  to  him  and  certify  to  the  election  of  the  person  receiving  the  highest 
number  of  vot«s,  he  was  a  purely  mini*»terial  ofticer,  and  had  no  right  to  investi- 
gate questions  of  fraud  and  reject  the  vote  of  a  county. 

Switder  vs.  Dyer  {majority  report) yJUt  Cong 2  Bart. ,  778 

Have  no  right  to  reject  returns  for  f^aud. 

The  committee  unanimously  held  that  the  governor  of  Tennessee  had  no  right  to 
reject  the  votes  of  counties  or  parts  of  counties.  It  was  his  business  t^  add  ap  tlie 
returns  as  received  bv  him  and  leave  the  correction  of  frauds  to  the  House. 

Sheafe  vs.  Tillman,  41«t  Cong 2  Bart.,  910 

The  committ^  unanimously  held  that  the  secretary  of  state  of  Missouri  had  no  right 
to  reject  the  votes  of  a  county.     *  *  H  is  sole  duty  was  tx)  add  together  the  votes  returned 

-  to  him  as  cast  for  each  candidate  in  the  several  counties,  and  t<.)  give  the  certificate  to 
the  person  to  whom,  upon  such  addition,  it  ap()eared  that  a  majority  of  vot^is  had 
been  given." 

Shields\8.  Van  Horn,  4Ist  Cong 2  Bart.,  923 

County  canvassers  generally  ministerial. 

The  duties  of  the  county  canvassers  in  Minnesota  (and  in  most  other  States)  are 
purely  ministerial. 
DoneUy  vs.  Washburn  {minority  re])ort),  46th  Cong 1  Ells.,  512 

Have  no  power  to  count  ballots  for  a  candidate  imperfectly  designated. 

"  Under  the  laws  of  Ohio  the  State  boanl  are  merely  ministerial  officers,  invested  with 
no  power  to  meet  the  parties  and  hear  evidence,  and  had  they  attempted  to  do  it, 
it  would  have  been  a  clear  violation  of  dutv."  The  State  board  had  no  right  to 
assume  that  votes  for  '*  John  II.  \Vana<'e,"  ^'Major  Walla(^e,"  "  W.  W.  Wallace," 
etc.,  **and  returned  as  if  for  <lifferent  persons,  were  in  fact  intended  for  Jonathan 
H.  Wallace.  The  State  l)<)ar(l  had  no  legal  authority  whatever  Xf>  hear  evidence 
and  determine  that  issue  of  fact.  If  they  had,  thev  should  not  have  stopped  there, 
but  proceeded  to  hear  other  controvertCHl  issues  of  fact." 

Wallace  vs.  Mc Kinky  ( minority  report)  4Sth  Cong Mobley,  191 

H.  Doc.  510 41) 
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Have  no  right  to  decide  population. 

Whert?  it  was  nroviilcd  that  in  all  towns  of  over  2,000  inhabitants  a  transferred  voter 
inuHt  liave  iiis  trannfer  roconkMl  at  leai^t  10  dayp  prior  to  the  election,  but  in  all 
other  canes  might  vote  without  nuch  registry,  held  that  the  election  judges  had  no 
right  to  decide  that  a  town  was  within  the  exception  in  the  absence  of  any  legal 
det<^rtnination  of  itj*  iK)pu]ation. 

B(fwen  vs.  Buchanan^  5 1st  ( 'otKj Howell,  197 

MISTAKE  '  (see  also  Irregrularities  and  Evidence). 

In  viva  voce  election,  mistake  in  recording  votes  corrected. 

Votes  m*t  down  by  the  sheriff,  hv  mistake,  as  cast  for  i)etitioner  when,  in  fact,  last  for 
sitting  moinl)er  were  counted  \yy  the  coniniittet^  as  cast. 

Porttrfivid  VH.  J/cCo//,  14th  Comj 0.  and  IL,  267 

Mistake  in  retnms  corrected  by  the  House. 

Where  the  deputy  clerk  of  a  county,  in  making  out  a  transcript  of  returns  to  l>e  sent 
to  the  Hecretary  of  state,  Hi)elle<l  the;  name  RtnA  as  A'o//,  and  the  votes  lost  thereby 
were  sufficient  to  give  the  seat  to  i>etitioner,  the  House,  on  proof  ef  the  inistBike, 
correcte<l  it  and  gave  him  the  seat. 

Ri>ot  vs.  Adamify  14th  Cong C-.  and  H.,  271 

Where,  by  mistake  of  the  returning  otficer,  the  names  of  certain  candidates  for 
State  olficA^H  were  inscrtiMl  as  having  recvivi'ii  the  vot^-w  for  (^)ngre8s,  whicb  were, 
in  fact,  a.**  shown  by  the  record  in  tlu^  town  clerk's  office,  cast  for  ^e  candidates 
for,  Congress,  the  committee  couiite<l  them  as  cast. 

Mallarij  vs.  }fiTriU,  Kith  Cuufj C.  and  II..  .3.30 

When^  the  inspect/)rs  of  election  in  two  towns,  by  mistake,  rc*turne<l  the  nunilier  of 
votes  cast  incorrt»ctly,  and  tlu^  mistakes  and  tnu»  vote  were  j)roved  bv  the  testimony 
of  the  insi)ect<)rs,  the  committee  counUid  the  vote  as  thus  shown,  to  bave  Ix^en  cast. 

Adams  vs.  WihoUy  ISih  Comj C.  and  H.,  373 

Where  the  inspectors,  ])y  mistake,  had  omitte<l  to  return  any  votes  for  the  ix?titioner, 
the  commitUH',  on  proof  of  the  number  aetnally  east  for  him,  eountcnl  them  a.«  cast. 

J^Vright  vs.  Fii<h('i\  ;>M  i  \m<j C.  and  II.,  518 

May  be  corrected  by  the  House,  but  not  by  the  canvassers. 

The  committee  sustained  theaetion  of  the  State  Ixuinl  of  eanva>'sers  in  refusing  to 
receive  ainendecl  county  i-et urns  correcting  mistakes  in  tlie  lirst  returns,  but  held 
that  this  action  was  not  binding  on  the  House,  whose  «luty  il  was  to  go  behind  all 
returns. 

('hrisiimu  vs.  And^'rsini,  .{fifh  f  'nntj I  Hart.,  .3.32 

County  canvassing  boards  ( in  Kentucky )  may  reconvene  to  correct  mistakes. 

Th(>  minority  liel«l  tliat  county  canvassing  l)oar(ls  in  Kentucky  ha«l  a  right  to  rcH'on- 
vene  after  they  lia«l  made  out  tlieir  returns  and  adjourn<Ml  and  to  make  supplemen- 
tary returns,  correcting  mistakes  in  tlie  lirst  returns,  provided  these  su]>plenientary 
returns  were  forwarded  l)efore  the  meeting  of  the  State  canvassiTS. 

Chrisiimn  vs.  Andir.'<on  (tn'morif'/  n port),  .i«Jfh  ( \nnj 1  Hart.,  .'*».'!(> 

Board  may  reconvene  and  correct  mistakes. 

Where  a  county  court  in  West  Virginia  at  its  next  regular  se-^^sion  after  the  si)ecial 
session  at  which  it  had  canvivssed  the  vote  of  the  county  made  a  supplementary 
return  to  correct  a  clerical  error  in  the  tirst  return,  and  the  governor  refustMl  t<^ 
count  the  secon<l  return  on  the  ground  that  the  county  court  after  the  adjournment 
of  the  si>e<'ial  session  at  which  it  was  re<|uired  to  canvass  the  returns  was  functus 
offirio,  and  had  no  power  to  reconvene  for  any  pur])ose  connected  with  the  election, 
the  connnitteo  held  that  the  returns  shouM  have  been  counte<l.      'There  is  inherent 

^  Clerical  errors,  omitted  returns,  and  the  like  were  al.so  corrected  as  a  matter  of 
course  in  many  cases  not  here  indexed. 
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in  every  body  charged  with  the  ascertainment  of  the  popular  will,  whether  its  func- 
tions be  judicial  or  ministerial,  the  power  to  correct  an  error  when  discovered,  and 
to  make  its  conclusions  conform  to  the  facts."  The  minority  held  that  the  gov- 
ernor was  right  in  his  rulingr,  but  counted  the  vote  as  shown  in  the  second  return, 
ui)on  evidence  that  it  correctly  represents!  the  vote. 

Smith  vs.  Jacksmiy  51d  Cong Rowell,  16 

Where  a  county  returning  board  in  making  out  their  abstract  accidentally  omitted 
one  precinct,  but  before  forwarding  their  return  discovered  and  (joh'ected  their 
mistake,  fields  that  this  was  just  what  ought  to  have  been  done,  and  if  thin  precinct 
return  had  not  been  included  it  would  have  been  the  duty  of  the  committee  to 
include  it  in  the  total  vote.  The  vote  of  a  county  can  not  be  thrown  out  for  such 
an  informality. 

Boiven  vs.  Buchanan,  51fft  Cong Rowell,  196 

Correeted,  when  proved  by  testimony  of  enstodian  of  retnms. 

Where  the  clerk  of  a  county  testified  that  on  a  careful  examination  of  the  poll  books 
in  his  possession  he  found  that  contestant  had  received  318  votes,  instead  of  309 
as  certified  to  the  secretary  of  state,  the  committee  added  9  votes  to  the  vote  of 
contestant. 

BurchvB.  Van  Horn,  40th  Cong a 2  Hart.,  205-211 

Must  be  clearly  shown  to  have  been  made. 

Where  a  certifie<l  copy  of  one  tally  sheet  appeared  to  show  that  one  set  of  three  marks 
had  been  counted  as  five,  !)ut  the  other  tally  sheet  was  not  proilured,  the  Imllots 
were  not  examined,  and  none  of  the  inspec'tors  and  onlv  one  clerk  was  called  as  a 
witness,  the  testimony  was  held  to  Ije  insufficient  to  establish  the  fact  of  a  mistake. 

Gooding  vs.  WilffOHy  4^d  <  hng Smith,  81 

\Vhere  it  was  allege<l  that  a  figure  1  in  the  second  column  from  the  right,  with  no  0 
after  it,  and  which  had  l)een  footed  up  a.s  10,  ought  to  have  l>et*n  counteil  as  1,  but 
there  was  no  evidence  that  the  true  figure  was  not  10,  the  committee  held  that  if 
the  error  had  l)een  conmiitte<l  it  ought  to  \ye  Ixjtter  proved. 

Fro8t\B.  Metcalfe,  4^th  Cong 1  Ells.,  291 

Mistake  in  footing  np  retnms  corrected. 

Where  the  county  managers,  in  footing  up  their  consolidatefl  return,  had  made  an 
error  to  the  disadvantage  of  contestant,  evidently  by  mistake  in  oiuitting  to  include 
the  vote  given  for  him  in  one  precinct,  the  committee  unanimously  agreed  to 
correct  the  mistake. 

Sloan  vs.  RawU,  4^d  Cong Smith,  147,  168 

Mistake  in  summing  np  retnms  corrected  by  precinct  retnms. 

Where  it  was  alleged  that  an  error  had  Ixjen  made  in  summing  up  the  precinct 
returns  of  a  county,  and  certified  copies  of  the  precinct  returns  were  in  evidence, 
showing  in  the  aggregate  a  larger  number  of  votes  for  contestant  than  wa.^  shown 
in  the  total  certified  to  the  governor,  and  the  precinct  election  officers  testified  to 
the  correctness  of  the  copies  of  the  precinct  returns  in  evidence,  and  there  was 
other  evidence  to  the  same  effect,  the  committee  held  that  the  vote  should  be 
counted  according  to  the  precinct  returns.  The  minority  held  that  the  evidence  was 
insufficient  to  show  the  mcorrectness  of  the  totals  certified  Uy  the  governor,  because 
the  correctness  of  the  (!ertifie<l  copies  of  the  precinct  returns  in  evidence  was  only 
proved  by  the  memory  of  the  elec^tion  oflicers,  some  months  after  the  election; 
because  copies  of  only  one  of  each  of  the  duplic^ite  precinct  returns  were  in  evidence, 
and  because  the  vote  in  one  of  the  returns  was  written  in  figures,  and  might  easily 
have  been  tampered  with.     The  House  sustained  the  majority. 

Mudd  vs.  Campion,  61»t  Cong Rowell,  149,  165 

Precinct  omitted  by  mistake  counted. 

Where  the  county  records  had  l)een  burned  and  by  mistake  the  vote  of  one  precinct 
had  not  l>een  counted,  the  committee  counted  it  on  proof  of  the  vote. 

BeU  vs.  Snyder,  43d  Ccnig Smith,  255 
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Clerieftl  •rror  eoiTMtod. 

V^ilM?  n:tiim«'<1  for  "Benjamin  B.  Enloe"  and  "P.  H.  Thrwher"  were  oounted  for 
Benjamin  A.  KnUie  and  P.  H.  Thraiiher,  it  appearing  that  the  niirtake  in  the  names 
wa**  a  rlifric-al  frror  f »n  the  |iart  of  the  retuminj;  ofRoers". 

Thnu'ft^  VH.  EtUw,  ipSd  Cong Beport  ^2,  pp.  1,  2 


KOBE  OF  FBOCEDUBE. 

(f*^ndor  thJH  title  are  indiide<I  the  methods  of  proce<lure  tentatively  adopted  in  the 
earlv  <*a>«'>«,  uiid  als^f  the  iiiethodH  adopte<l  in  exceptional  cases  after  theonlinar}* 
unAi*  <»{  itntfi-ihirt'  htu\  liecvime  uettleri.  The  citations  are  arranged  in  chronological 
ord«*r  with  no  attempt  at  clarification.) 

In  th«*  i'lmt  t-sfio.  in  the  Fin>t  Conjijess  the  testimony  was  taken  in  the  first  instance  bv 
the  (■oiiiiiiitt<'<'  at  the  Heat  of  government,  the  House  to  determine  afterwards  if 
luonr  wa**  n«Hift«irv. 

lOumuni  VH.  Smithy  Ut  Cfmtj C.  and  H.,  23 

fi)videnrr*  taken  in  firnt  inntance  by  C'ommittee  on  Elections.  It  afterwards  appearing 
that  cffrtain  tiwtimony  crnild  not  Ik;  conveniently  taken  at  the  seat  of  government, 
the  roiiimitttH.'  aHke<i  inntnirtion.^^  of  the  House.  After  debate,  the  matter  M'as  laid 
on  the  table. 

Srir  Jernt'ij  }ffinft*rny  IM  Coufj G.  and  II.,  38 

CouHM'l  Ii4*ard  bv  the  Huune. 

AV//'  Jeriinj  }ft'inthri*,  IM  ( \ftifj C.  and  H.,  3H 

Jtirkxtm  vH.  W'at/nit  M  < 'oiif/ G.  and  H.,  47 

}f(Mfre  VH.  h'ti'lH^  8th  Cotig C.  and  H.,  129 

Ap|Hiintiiient  of  a  committee,  3l8t  Octolwr,  1791,  consisting  of  Mr.  Ames,  Mr.  Dray- 
t«>M,  Mr.  Brnwn,  Mr.  FitznimmonH,  an<l  Mr.  Tucker,  to  rei>ort  a  uniform  mode  of 
pHK-iMlure C.  and  H.,  44 

(Th(j  act  WHH  i»aHwd  January  23,  1798. ) 

T<'Htimony  taken  by  (Ie]K)8ition  under  special  rt>solution  of  the  House,  and  trial  in 

(.'oiniiiittiM'  of  the  Wliole.     C<niii«*l  heanl. 

Jarksnn  VH.  ]JV////*f,  2</  Cottfj C.  and  II.,  47 

T<^tiniony  takm  by  romniinHioners,  under  ppi^cial  resolution  of  the  Committee  on 
KhM'tioiiH,  ami  trnnHinitte<l  to  coininittti',  wliich  rejK)rte<l  a  ntate  of  facts  and  eon- 
chiHions.  Trial  in  ( 'ominittcc  of  the  Whole  an«l  in  lloiiHe,  on  i>a.«i8  of  report,  state- 
ment <►!  Hitting;  iiH'iijbtT,  and  testimnnv. 

*  • 

hitiun r  vs.  /''illoii,  J'l  ( 'omj (\  and  H..  (>9 

A  ranc  was  orijrinat*'*]  apparently  l>y  an  «■»•  nijirio  inv«'sti;ration  l)y  tlio  n>mmitttv. 

Hani,  /flh  (nmj C.  and  II.,  110 

Mo<l('  of  proctMlurc  prcscrilKMl,  an  in  case  of  I^itiiner  vs.  Pattoii,  with  tlie  addition  that 
parties  should  ^ive  each  other  ten  <lavs'  notice  of  the  names  of  illc^l  voters 
aliened  before  takinj;  evidence  in  rejranl  to  them,  and  tliat  the  testimony  of  the 
jx'titioner  should  lie  continetl  to  the  facts  stated  in  the  siKH'itication  handed  to  the 
connnittei?. 

liuthvrford  vs.  Mnrfjn)),  ;lth  ( 'fOKj (!.  an«l  II.,  118 

A  <'iise  wni*  orii:inate<l  in  the  House,  on  the  motion  of  a  menilx^r,  without  any  ])eti- 
tion. 

Van  AVxx,  7/A  (nn<; ('.  and  H.,  122 

WIhtc  then^  was  such  an  exhibition  of  feeling  Ix'twecn  the  parties  as  to  induce  tlie 
(!oinniitlee  to  reconsider  tlieir  decision  to  Iiear  (.>ral  arguments,  the  parties  were 
re^juinMl  to  tile  their  arj:uni(»nts  in  writintr. 

Aniohi  vs.  Lra,  J  Id  Cony C-.  and  H.,  607 
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Tho  House  ordered  that  the  written  testimony  of  both  parties  be  printed,  with  such 
portions  of  the  ^)rinted  documents  as  should  be  "adjudged  by  the  Commitiee  on  the 
Judiciary  to  be  in  any  wise  applicable  to  the  case."  The  Committee  on  the  Judi- 
ciary reported  that  the  documents  were  all  irrelevant,  and  they  were  not  printed. 

Arnold  vs.  Lea^  i^Isl  Cong C.  and  H.,  607 

Where  testimony  had  been  taken  upon  an  assumption  that  did  not  satisfy  the  com- 
mittee, it  instructed  the  parties  to  procure  other  testimony,  fixing  a  reasonable  date 
on  which  it  should  be  closed,  and  allowing  time  for  transmission  through  the  mails 
after  that  date. 

Draper  vs.  Johnston,  2M  Cong C.  and  H.,  708 

On  the  first  day  of  the  session,  while  the  Clerk  was  calling  the  roll,  objection  was 
made  to  the  qualification  of  one  of  the  members  claiming  a  seat,  on  the  ground  of 
insufficiency  of  his  certificate.  After  some  discussion  the  matter  was  waived  until 
after  the  election  of  the  Speaker,  by  th^  voluntary  withdrawal  of  the  claimants. 

Letcher  vs.  Moore,  $Sd  Cong C.  and  H.,  721 

Where  the  House  had  adjudged  that  neither  of  the  claimants  had  a  prima  fnrie  right 
to  the  seat,  the  case  was  referred  to  the  Committee  on  Elections,  when  appointed, 
and  they  were  instructed  to  receive  as  evidence  all  the  depositions  wnich  had 
been  or  should  be  taken  on  due  notice. 

fjetcher  vs.  Moore,  23d  Cong C.  and  H.,  747 

Where  a  case  had  been  referred  to  the  committee  by  the  House,  with  instructions  to 
receive  as  evidence  all  depositions  which  had  been  or  might  l^e  taken  on  due 
notice,  the  committee  received  the  depositions  alreadv  somewhat  informally  taken, 
all  objections  being  waived  by  the  parties,  and  fixed  a  time  within  which  further 
testimony  might  l)e  taken.  Time  was  given  after  the  date  fixed  to  allow  for  trans- 
mission in  the  mails,  and  on  the  receipt  of  the  testimony  parties  were  permitted 
to  take  it  from  the  committee  room  to  prepare  abstracts  ana  arguments. 

Jjetcher  vs.  Moore,  23d  Cong C.  and  H.,  748,  749 

After  the  committee  had  established  crertain  principles  in  regard  to  illegal  votes,  a 
subcommittee  of  two  was  appointed,  with  instructions  to  decide  voles  when  they 
could  agree,  but  when  they  could  not  a^ree,  or  the  vote  depended  on  a  new  prin- 
ciple, to  leave  it  undecide<l.    The  committee  then  considered  the  undecided  votes. 

Letcher  vs.  Moare,  23d  Cong C.  and  H. ,  825 

Where,  through  inadvertence,  the  sitting  ineml)er  had  not  been  given  full  notice  of 
the  taking  of  testimony,  and  had  been  unable  to  attend,  the  committee  passed  a 
resolution  granting  fortv  days*  additional  time  for  takine  testimony.  Before  the 
expiration  of  this  time  {he  House  passed  a  resolution  calling  on  the  committee  to 
report  what  action  had  been  taken.  The  committee  reported  its  action,  with  a 
statement  that  such  action  was  in  accordance  with  many  precedents,  and  was  in 
the  interest  of  fairness. 

Archer  vs.  Allen  {Jut  report),  34ih  Cong Report  No.  8,  Ist  sess.  34th  Cong., 

and  1  Bart.,  170. 

Where  the  contestant  allied  a  state  of  violence  and  intimidation  and  armed  inva- 
sion, which,  because  of  their  public  importance,  demanded  investigation,  but  which 
rendered  it  impossible  to  take  testimony  in  the  ordinary  way,  the  committee 
recommended  that  the  investigation  be  made  in  Washington  by  the  committee. 
But  the  House  sent  a  special  committee  to  Kansas. 

Reedervs.  Whitfield  (Ist  case),  34th  Cong 1  Bart.,  185,202 

Where  the  contestant  claimed  that  such  a  state  of  violence  and  intimidation  existed 
as  to  render  it  impracticable  to  take  testimony  under  the  law  of  1851,  and  peti- 
tioned for  a  8i>ecial  investigation,  the  House  refused  to  grant  the  petition. 

Brooks  vs.  Davia,  35th  Cong 1  Bart.,  245 

Where  the  election  to  fill  a  vacancy  was  held  so  near  the  close  of  the  tenn  that  to 
have  proceede<l  'n  the  ordinary  way  would  have  carried  the  preliminary  proceed- 
ings of  the  contest  to  the  expiration  of  the  Congress,  and  contestant  presented  his 
notice  of  contest  in  a  protest  to  the  House,  accompanied  by  «»  «»»sis.  ^ss^sisssX.  ^ 
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record  evidence,  which  was  all  that  he  n»lied  on,  the  committee  said  that  mnch 
might  \Hi  said  in  justification  of  his  courw?,  but  as  in  the  view  the  conimittee  took 
of  the  election  a  connideration  of  the  evidence  was  unneoeasary,  they  did  not  decide 
the  (jucHtion  of  the  Hufiiciency  of  the  notice. 
The  mmority  held  that  the  notice  wan  ^Megally  and  subetantially  sufficient.'' 

Jfuut  VH.  Mniartl  40th  Cong 2  Bart,  481,  495 

Where  the  comniittei^  on  elections  was  instnicted  to  investigate  certain  chai^^ 
against  the  validity  of  the  election  of  one  of  the  members  of  the  House  said  to  oe 
made  in  testimony  taken  by  a  Senate  committer,  but  the  matter  only  came  before 
the  conimittee  wven  dayn  Iw'fore  the  expiration  of  the  Congress,  they  asked  to  be 
diiH^harged  from  further  conHidenition  of  the  subjei't. 

Sypher,  4'''f  Cung Smith,  107 

Where  there  was  a  (piestion  jw  to  the  \v^i\  time  for  holding  the  election,  and  the 
candidate  elected  in  OetolnT  ha<l  the  c<»rtificate  of  elwtion  And  the  one  elet^te*!  in 
Novendx.T  preseiiteil  an  abstra<-t  of  the  vote  ca^t,  neither  party  was  sworn  in,  but 
the  papers  were  referre<l  to  the  coinniittt'i*  on  election.M  witn  im^tructions  to  reixjrt 
ttH  to  eitluT  the  prima  farif  or  final  rij^ht,  a«  it  should  <leem  proi)er. 

I'ftfterson  vh.  lirf/nnf,  4'>th  *  ontj.  / 1  Ells.,  52 

Where  notice  of  (-ontent  and  answer  were  duly  serve<l  but  no  testimony  was  taken, 
the  conunittee,  on  sliowinjr  of  contestant,  adopte«l  a  resolution  recommending  the 
^nintin;;  of  further  time  in  which  to  siirve  new  notiw  of  contc»st  and  answer;  but 
this  resniutioii,  through  ina<lvertence,  not  Ikmuj^  rei)<)rteil  to  the  House  in  time  to 
Ih*  of  any  s<'rvice,  thecinnniittee  rt»s<*indi'<l  its  former  action  and  recommendei.1  that 
the  contest  U"  disniisstKl. 

Mc<  \lhr  vs.  0,7//,   ;^7//  (  ntn; 1  Ells..  320 

Where  the  time  in  which  to  take  testimony  in  a  conte*«t  for  the  seat  of  a  meml)er 
retunie<lasele<'ted  to  till  a  vacancy  exten<le<l  iH'yoiid  the  expiration  of  theCongress, 
the  coniniitt<'e  recoiiuriended  that  a  s|K*cial  conimittet*  Ikj  sent  to  investigate  the 
case  mure  speerlijy. 

Jf,nrs  vs.  SUtUni,  47th  Com/ 2  Ells.,  r>81 

The  ordinary  method  of  trying  coiitesteil  eU»ctions  in  a(*conlance  with  the  provisions 
of  the  act  of  Cnntrress  will  not  be  de])arte<l  from  without  ^oiwl  (rause. 

Jnnrs  VH.  SltfJh  ij  (  innmriiti  if  port ),  4^th  (  'nmj 2  Ells.,  f>S6 

Where  the  <'onteslec  conceded  thnt  cmitestant  was  elected  on  the  face  of  the  returns 
and  HFirionmcd  his  iiit«'nti<in  n<»t  In  claim  the  scat  upon  the  certificate  alone,  but 
the  certilicate  was  |>n'sciitc<i  to  the  llnusj'  by  a  member  and  a  resolution  proi>os«»<l 
rc<jMiriiiir  <<»ntc>t«'<'  toijnalilv  as  a  member,  the  llonse  passed  a  resolution  n'ferrin^ 
rf// the  i'ai»crs  to  iIh' (  nmmiitcc  nn  l^lcctions  with  instructions  to  rejM)rt  innnt^ 
diatcl\'  which  paity,  on  these  papers,  had  a  pnnut  furlcTx^ihi  to  the  seat.  The  com- 
mittee rci>nrtcd  that  the  papers  re iV-rrcd  showed  that  contestant  hiid  a larpiMuajority 
on  the  face  of  the  return!-.  The  committee,  having  in  this  e^i.<e  l)een  authorizisl 
both  liy  the  llonse  aFi<l  theaetionof  contestee  to  ^o  behind  the  certilicate,  could 
not  airree  that  contestee  shr)nM  be  seated  upon  his /</'///ia  fnric  title.  Contestant, 
havinu  no  such  credentials  as  the  law  contemplates,  <jnjrht  also  not  to  Ix?  seateil 
pendinur  the  contest. 

<  'hah/n  rs  v^.  M<uuiinn,  /'^'th  Contj Mobley,  S-10 

Where  testimony,  taken  by  c<»ntestant  out  of  time,  oV)jec,te<l  to  by  contestee  and  not 
<Toss-examine(l,  dis(l<»sed  biiberv  and  other  frauds  which  demanded  investigation, 
the  conteste<'  was  ;:iven  leave  to  snbjxena  and  <'ross-examine  the  witnesses  whose 
testimony  ha<l  been  taken  and  to  take  testimony  of  his  own. 

J'>H/r  vs.  I'irn .  4f/fh  ( '<n),j Moblev,  475 

Where  a  contest  was  ]>en<linL'  au'iiinst  the  seat  of  the  Speaker  of  the  House,  he 
nMpieste<l  to  \)0  relieved  of  the  duty  of  ai>pointin£:  the  Committei'  on  Elections.  It 
was  ]>roposed  that  a  select  committee  i)e  appointed,  to  which  the  cai<e  of  the 
8i)eaker  sh(»uld  be  referred:  but  the  former  plan  wius  adopt etl,  and  the  Committee 
on  Klections  was  elected  by  the  Ilou.^e. 

Thothc  va.  CnrlUkj  60th  Comj Journal  50th  Cong.,  1st  s^'S-s.,  pp.  44,  49 


MODE   OF  PBOOEDUBE.  775 

Where  a  contestant  was  assassinated  while  in  process  of  taking  testimony,  and  it  was 
allege<l  in  the  newspapera  and  elsewhere  that  the  assassination  was  the  outgrowth 
of  the  contest,  or  was  in  some  way  a  **  political  assassination/^  the  House  passed  a 
resolution  directing  the  chairman  of  the  Committee  on  Elections  to  appoint  a  sub- 
committee of  five  members  to  proceed  to  Arkansas  if  necessary  and  taKe  testimony 
*'in  regard  to  the  methods  of  said  election,  to  the  contest,  and  all  events  relating 
thereto  or  arising  therefrom  after  said  election,  and  as  to  whether  the  contestant 
or  the  contestee,  or  either  of  them,  was  lawfully  elected.*'  Acting  under  this  reso- 
lution the  subcommittee  took  testimony  in  reeard  to  the  killing  of  the  contestant 
and  various  other  murders  and  disturbances  alleged  to  have  been  connected  with 
the  election  or  contest,  as  well  as  in  regard  to  the  result  of  the  election,  and  the 
reports  embraced  a  discussion  of  all  these  matters.  It  appearing  from  the  testi- 
mony that  .contestant  had  received  a  majority  of  the  votes,  the  committee  recom- 
mended that  on  account  of  his  death  the  seat  be  declared  vacant.  The  House 
concurred. 

Clayton  vs.  Breckinridgey  51ni  Cong Rowell,  679-781 

Where  certificates  in  due  form  had  been  presented  by  two  candidates,  and  the  clerk 
of  the  House,  before  the  second  certificate  was  received,  liad  placed  on  the  roll  the 
name  of  the  candidate  declared  elected  in  the  certifioAte  nrst  issued  and  filed, 
the  clerk  refused  to  strike  the  name  from  the  roll,  **  having  already  exercised 
the  authority  given  to  him  by  law,"  and  submitted  the  matter  to  the  House  at  the 
opening  of  the  session.  When  the  name  of  the  certified  member  on  the  roll  was 
reached,  he  was  requested  to  stand  aside.  Motions  were  made  and  rejected  to  seat 
each  claimant.  The  matter  was  finally  referred  to  the  Committee  on  Elections, 
which  reported  in  favor  of  seating  the  claimant  first  certified,  the  other  claimant 
to  have  tne  right  to  contest  under  the  general  law,  except  that  the  time  should 
begin  with  the  date  of  the  adoption  of  the  resolution.     The  IJoiise  concurred. 

Belknap  vs.  Richardson^  prima  facie  ccutef  63d  Cong. 

Where  a  contest  growing  out  of  a  special  election  was  necessarily  begun  too  late  to  be 
completed  in  tiie  ordinary  process  of  filing  briefs,  etc.,  under  the  law  before  the 
date  of  final  adjournment  of  Congress,  the  clerk  of  the  House  addressed  a  letter  to 
the  Speaker  calling  attention  to  tliis  fact.  The  case  was  then  referred  to  the  com- 
mittee at  once,  and  the  next  day  a  resolution  was  passed  instructing  the  committee 
to  go  on  with  the  case. 

Benoit  vs.  Boainer  (2d  case)^  54th  Cong, 

A  member- elect,  accused  of  polygamy,  was  requested  to  step  aside  at  the  organization 
of  the  House  on  the  protest  of  a  member,  and  a  special  committee  was  appointed 
to  consider  both  ih^prima  facie  and  final  right  to  the  seat.  The  committee  rei)orted 
in  fayor  of  excluding  him  by  resolution,  and  the  House  concurred. 

RobertSf  56th  Cong Report  85 

NATX7BALIZATI0N. 

Papon  illegally  issued;  votes  dedncted.                                          , 
The  votes  of  persons  voting  on  illegally  issued  naturalization  papers  were  deducted. 
Van  Wyckvs.  Greene^  41si  Cong 2  Bart,  631-660 

A  certificate  of  naturalization  improperly  issued  is  void. 

Cannon  vs.  Campbell  {Mr,  Thompson ) ,  47th  Cong 2  Ells. ,  618 

Can  not  be  attacked  in  collateral  proceeding. 

Where  the  testimony  showed  that  a  voter  had  procured  his  naturalization  papers  by 
fraud  the  committee  refused  to  reject  his  vote,  on  the  ground  that  naturalization 
papers  issued  by  a  court  of  competent  jurisdiction  **can  not  be  attacked  in  a  col- 
lateral proceeding."  The  minority  held  that  the  vote  should  be  rejected.  (See 
McCrary,  2d  ed.,  sec.  21. ) 

Wiggington  vs.  Pacheco^  45th  Cong 1  Ells. ,  16, 47 

A  certificate  of  naturalization  duly  issiie<l  by  a  court  of  comi)etent  jurisdiction  can 
not  be  attacked  in  a  collattral  proceeding. 

Cannon  vs.  Campbell  (Mr.  Calkins),  47th  Cong 2  EU&.^^\Sk 
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Knit  be  granted  by  judge,  bat  witneiiei  may  be  ezamined  by  elerk. 

Tho  jii<li<Mal  funftii>n  of  <l(M'i<liii>^  whether  an  alien  has  proved  liin  riaini  to  he 
ailiiiittt^l  tn  ritizonrihip  lH*U>njrH  to  the  jiid^  only;  Imt  the  execution  of  the  certiti- 
i*ati*.  swearing;  of  witnef^M'S,  and  tlie  like  are  niintstcrial  fancttons,  which  may 
I>rf)|H»rly  1h»  excr^.■i^H.•<l  by  tlic  rltTk  of  the  court.  Witneasefl  maybe  exauiined  by 
the  clerk,  if  in  the  pn»f*ence  i»f  the  jnd^'. 

VninplH  U  VH.  Mornj,  4^h  C  oikj Moblcy,  229 

Knit  be  eitabliihed  by  the  record. 

Naturalization,  Ik-Mu^j:  a  solemn  judicial  proc^ctnling  of  a  court  of  record,  must  beestab- 
linhed  by  the  riH'oKl,  and  in  the  al>Ht*nire  of  any  record  parol  testimony  is  inadmis- 
Hible. 

hnrni  vh.  Whitf^  /ifrth  i  'tnnj Moblev,  fi25 

Informality  in  record  immaterial. 

A  citi/en  rhily  naturaliz(><l  iH'fnre  a  coniiH»tent  court  nui  not  V)e  dei)rive<l  of  citizen- 
nhip  iHcauw*  <>f  infonnality  in  the  rei»oni. 

Cannon  v«.  CampMl  (}fr.  raikius),  47th  (hmj 2  Klls.,  610 

Kay  be  proved  by  parol  testimony. 

Where  the  ollicerHof  tlie  court  were  den.*lict  in  their  duty  and  failed  to  enter  of  reconj 
the  naturdlization  of  :i  {M^rnon,  the  fiu't  of  naturalization  may  be  ef<tablidhed  by 
{Hirol  testiinony. 

hnrrij  vh.  Whitf  ( inlnnrilif  nport) ,  oOth  i  hmj Mobley,  Wl 

Failnre  to  record  immaterial. 

AVh(>n  an  applicant  for  naturalisation  <lo4^  all  that  in  re<iuire<lof  him  bylaw  and  has 
obtanied  liis  certilicate  of  naturalization  in  due  forin,  he  in  from  that  time  ves^teil 
witli  citixcnship  without  rei^ard  to  any  further  act  to  Ik?  performeii  by  the  otiicerB 
of  thf  rourt. 

Isinri'if  v.<.  While  [inin^riljf  nfMjrf ),  /ioth  i 'ontf Mobley,  641 

« 

Issne  of  certificate  makes  a  record. 

"The  making  out  of  a  crrlilirate  of  naturaliziition,  recitinj^^all  the  nniuisite  facts,  under 
tlie  sial  of  the  conrl,  is  an  entry  of  record  of  tlir  procee<liiip<,  even  thoUiih  that 
riTtiliratc  is  rurriiMl  away  from  tlu'  court  instead  of  iK-injr  left  with  the  clerk." 
hnrri/  vs.   W'hUi    ( imnurtfi/  I't  fiorf  i.  -'iffth  <  ''nnj Mobley,  t>41 

May  be  conferred  by  county  court  in  a  Territory. 

I'ndcrtlic  act  of  April  11,  1S()2,  pmvi'lin^' that  naturalization  iniixht  lKM'onforre<l)>vthe 
"supreme,  superior,  <iistri<t,  <»r  circuit  court  oi  someone  of  the  States,  or  of  the 
Territorial  jurisdutions  oi  the  l.'nited  States,  or  a  circuit  or  district  court  of  the 
I'liited  States."  an«l  the  latei"  section  ()f  the  same  act  de^'Iann;;  "that  every  court 
of  rei'ord,  in  any  inilivi«lnal  State,  liavinj:  ct»mmon-law  jurisdiction,  and  a  seal,  and 
clerk  or  protlion«tarv.  r^liall  l»e  considi-red  a«j  a  district  court  within  the  meaning  of 
this  act,"  //#/'/,  that  a  (•••unty  rourt  of  Miclii^ran  Tenitory  cominj;  within  the  almve 
description,  except  in  l>i*in^  in  a  Territory  insit-ad  ot  a  Statt^  was  empowered  to 
^rant  naturalization.  The  latter  section  al)ove  <jUoted  wjus  held  to  be  merely 
declarat<»rv  of  what  should  l>e  underslootl  hv  the  term  "district  court.** 

lliihih  vs.  Jiirh'inl,  J.s'th  ( 'nmf C.  and  H.,  408, 409 

Conferred  by  county  court. 
The  county  <*ourls  in  Iowa  have  jurisdiction  to  «jr.uit  naturalization  pajH^'rs. 

Frohrirh  vs.   W'i/nttti,  .jsth  '  nn^j Mobley,  405 

In  Florida  certificates  must  bo  presented  to  election  ofiicers. 

Wlieri'the  law  ictpiires  foreiirn-l»orn  peisonw  to  piesent  their  naturaliziition  certiflcate 
or  de<'laration  (»f  intention  hei'ore  heiii:;  allowtMl  to  vote,  hd'l,  that  votes  nn^eived 
witln»nt  the  production  of  such  evidence  should  he  rejected. 

//;^//tr  vs.  Finhfi,  4:th  (\mii 13  Ells.,  175 

Cvnlrarif  nuUu^ritir.s  (jmdni  in  ininoriti/  f  jfrt 76.,  238 
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NOTABY. 

See  EviDENTK,  ffeforf  vTony  officer j  and  Waiver. 

NOTICE   OF   CONTEST 

Service  of. 

Allegations  mnit  be  made  within  the  time  required  by  State  law,  if  that  law  be 
followed. 

Where  the  testimony  was  taken  by  both  parties  under  the  law  of  Virginia  (there 
toeing  no  law  of  Congress  in  force),  and  the  allegation  that  the  officers  in  one  pre- 
cinct were  not  sworn  was  not  made  within  the  time  requinnl  ))y  the  Virginia  law, 
the  committee  refu8e<l  to  consider  it.  The  minority  held  that  reasonable  notice 
having  been  given,  the  testimony  should  Ik?  considered. 

BotU  vs.  Janes f  HSlh  Coiig 1  Bart.,  77,  and  rej)ort  oHOy  IM  sfstf.  JSth  Cong. 

Time  in  which  lervice  may  be  made. 

The  law  of  Ohio  provided  that  the  result  should  \)e  determined  **  within  ten  days 
after  the  Ist  day  of  Decemlx^r;'*  but  there  was  no  provision  for  proclamation  or 
other  notice  to  anyone  on  which  day  within  this  limit  the  determination  was  made. 
The  committee  held  that  the  thirty  days  within  which  notice  of  contest  must  be 
served  commenced  to  run  on  Deceml)er  10,  unless  knowledge  was  brought  home 
to  the  contestant  of  a  determination  on  an  earlier  day.  ' 

FolleUxe.  DeUmo,S9lh  Coiuj 2  Bart.,  116 

If  not  served  within  the  time,  testimony  taken  under  inadmissible. 

Where  a  second  notice  of  contest  was  served,  if  at  all,  after  the  legal  time  had  expired, 
and  there  was  no  evidence  except  the  certificate  of  a  deputy  sheriff  that  it  ha<l 
been  served  at  all,  the  committee  excluded  this  notice  and  the  testimony  offeretl 
under  it. 

Bond  vs.  Kelso,  ,mh  Cong 2  Bart.,  122 

Two  may  be  served,  if  both  within  «^he  time. 

*'  More  than  one  notice  may  be  servt^l  under  the  act  of  ISol,  providtnl  they  shall  l)e 
serveil  within  the  time  re<piire<l  by  that  act,  and  they  may  be  treated  as  one  noti<*e, 
or  as  supplemental  notices,  or  the  contestant  may,  with  notice  to  the  onposite 
party,  withdraw  an  insuflicient  notice  and  serve  a  sufficient  notice  in  place  thereof. 
All  the  act  of  1851  contemplates  is  fair  notice  of  the  subject-matter  of  contest  within 
the  time  specified  by  the  act  itself." 

Daily  vs.  Extabrook,  SOlh  Cong 1  Bart.,  304 

Xnst  be  personally  served  on  contestee. 

Under  the  law  of  1851,  providing  that  contestant  should  ''give  notice  in  writing,"  the 
committee  held  that  contestee  was  entitled  to  jHirsonal  noticre,  and  that  service  by 
leaving  it  at  his  house  was  not  sufficient. 

FoUelt  vs.  Delano,  SOlh  Cong 2  Bart.,  115 

Served  by  leaving  at  home  of  contestee. 

The  service  of  notice  of 'contest  by  leaving  the  same  at  the  home  of  the  contestee,  he 
t)eing  absent  from  the  Territory,  within  the  time  prescril)ed  by  the  statute,  was 
ample  service. 

Manzanares  vs.  Luna,  4^h  Omg Mobley,  61 

Hot  proved  by  ex  parte  affidavit. 

Where  contestee  does  not  by  his  answer  admit  the  service  of  the  notice  of  contest  or 
waive  proof  of  it,  the  fact  of  service  should  be  prove<l  by  d(»i)osition,  and  not  by 
ex  parte  affidavit. 

FbUeUvti,  Delano,  39th  Cong 2  Bart,  115 
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Hot  anfficiently  proved  by  ex  parte  affidavit 

Under  the  decisions  in  Follett  va.  Delano  and  Boyd  rs.  Kelso  it  is  a  valid  objection  to 
testimony  taken  in  lx»half  of  t»ontestee  that  there  is  no  proof  of  the  Ber\'iee  of  the 
answer  to  the  notice  of  contest  except  an  ex  jxirU  afhdavit.  But  the  committee 
waive<l  this  point  as  t<M.)  te<'hnical. 

Cbolvs.  ruttH,47th  Contj 1 2  Ells.,  251 

Within  thirty  days  after  remit  proclaimed. 

The  returns  were  first  canvasse<l  l>y  the  secretary  of  state,  in  the  presence  of  the 
actinjr  governor,  on  l)e<vnil)er  14,  1872,  ])ut  no  proi'laniation  of  the  result  was  made 
or  certificate  issued  until  Fel)ruary  18,  1873,  when  nrodamation  was  made  by  the 
new  >j:overnc)r.  Notice  of  contest  was  st»rve<l  Marcli  13,  1873,  and  the  committee 
held  tliat  it  wjus  servtMl  witiiin  the  thirty  days. 

(iunUr  vs.  Wihhin;  4'Ul  <  'ong Smith,  234,  2:» 

Bight  to  amend  donbtfnl. 

Where  contestant,  within  the  time,  liad  servt»<l  an  amended  or  additional  notice  of 
contest,  the  coinniitte<»  said:  **The  rijrht  <»f  the  contt?stant  to  serve  amended  speci- 
fications in  the  cas*^  is  doubtful  and  is  not  here  passinl  ui)on,  but  the  amended 
HiH'ci  Heat  ions  are  considertMl  the  same  as  if  serveil  with  the  original  notice  of 
contest." 

}frl)ii(fii-  vs.  Tnrpiii,  ii^^^d  (  uinj Stofer,  55 

"An  intelligent  and  intelligible  notice  in  writing,  actually  in  the  handi  of  contettee.** 

Notice  of  contest  in  writin^r  wjis  sent  contest^H*  hv  rejristercHl  mail  and  reachcnl  him 
in  time.  "Tiiat  i\\v  notice  wa<  in  writing  and  tliat  it  readied  the  proi>er  party  are 
sutfi(!ient  for  this  committee  to  liold  tlie  contt»sttH*  to  the  necessitv  of  his  answer 
and  proofs.  In  all  sucli  ca.*^es  tiie  ruli*s  as  to  s^rviw  may  naturally  l^  somewhat 
llexinle,  acc«>rdinj?  to  tlie  circumstances,  provided  that  no  clear  n^hl  l)e  thereby 
denied  or  infrin^^iHl.  An  intelligent  and  intelligible  notice  in  writing,  actually  in 
the  hands  of  a  contesttn'  within  the  thirty  days  establishtMl  by  statute,  ought  to  be 
cullicient." 

WiUon  vs.  Mrhmr'niy  f)4th  Omg Report  1566 

Si  i-iu  iKNcv  OK. 

Petition  shonld  be  specific. 

A  petition  <»f  i-ontcst  oiiirlit  to  statr  llic  ;:rounds  of  objection  to  tlic;  sitting  memlx'r 
with  such  crrtaintv  jis  to  allow  the  nu-rits  <»f  the  case  to  ]>c  fullv  tried. 

Varintm,/,lh  Cn,,'/ C.  and  H.,  112 

L-lb,  M  Confj C.  and  H.,  lt>5 

Should  be  certain  and  include  all  the  charges. 

"A  petition  ajxaiiist  thi^  election  of  any  jK-rson  retunu'd  as  a  member  of  the  House  of 
Representatives  oULjht  *m  stale  the  irround  on  which  the  election  is  contestcnl  with 
such  certainty  a.s  to  ^ive  reasmiahle  imtiee  there(»f  to  the  sitting  member  and  to 
enable  the  House  to  jud^re  whetherthe  wune  be  verifie(l  by  the  proof,  and,  if  proved, 
whether  it  be  sullieient  to  vacate  the  seat;  an<l  I  be  pi*titit)ner  ought  not  to  1h»  per- 
mitted tn  ^ive  evideUi'e  of  any  fact  not  substantially  alleged  in  liis  petition."  A 
ciise  not  conf(»rniin^  to  tbese  reiiuirements  was  dismisse<l.    • 

fy^h,  fffh  (nn[i ('.  and  11.,  165 

Should  put  contestoe  on  notice  and  prevent  surprise. 

"Much  <liscussi(»ii  has  arisen  as  to  what  is  to  l»e  uiulei'stood  by  the  words,  'shall 
specify  j)articularly  the  «:n)un(ls  of  c(»ntest  on  wbicb  he  relies.'  It  may  Ik*  doubtexl 
wliether  any  tleliiiitioji  can  be  formulated  wbicb  will  accurately  lix  the  limits  of 
these  wonls  so  as  to  determine  by  such  deriiiitinn  whether  the  ground  of  contest 
is  in  substantial  conformity  to  the  statute  (»r  not.  It  is  evident  that  it  was  the  pur- 
j>ose  of  the  franiers  of  the  law  to  retpiin*  the  averments  in  the  notice  of  contest  to 
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l>e  as  certain  and  definite  as  the  facts  of  the  cacie  would  permit.  The  notice  ought 
to  be  sufficiently  specific  as  to  the  time,  place,  and  nature  of  the  charge  to  put  the 
returned  member  on  notice  and  enable  him  to  prepare  his  defense  and  thus  pre- 
vent any  surprise." 

Abbott  vs.  Frwt  (inmority  rejmrt)^  44th  Cong Smith,  626 

Bnbttantial  compliance  with  the  law  shonld  at  least  be  reqnired. 

Where  a  notice  of  contest  consisted  merely  of  vs^ie  and  general  charges  of  bribery, 
undue  influence,  and  illegal  voting,  the  committee  heM  that  it  was  clearly  insuffi- 
cient under  the  statute.  "While  it  is  true  that  this  statute  should  receive  a  liberal 
construction,  yet  it  will  not  do  to  i>ermit  parties  to  disregard  its  provisions.  The 
House,  in  sanctioning  it**  violation  m  cases  heretofore  determine<l,  has  create<l 
precedents  that  are  now  frequently  and  pertinently  cited  to  justify  similar  infrat!- 
tions.  This  practice,  if  tolenite<l,  will  finally  result  in  the  virtual  abrogation  of 
the  statute.  The  only  safe  course  to  pursue  is  to  require  at  least  a  substantial 
compliance  with  its  provisions.*'  \\\\i  the  contestee,  in  an  agreement  in  reganl  to 
taking  testimony,  had  expressly  waived  his  objections.  **If  these  defects  ha<l  not 
been  waived  we  should  feel  fully  justifies!,  by  reason  of  the  insufficiency  of  the 
notice,  in  dismissing  this  case  or  excluding  the  evidence  offered  in  supj>ort  of 
the  alleged  grounds  of  contest,  but  in  view  of  this  waiver  we  are  conipelle<l  to 
examine  the  evidence  and  determine  the  merits  of  this  contest. 

Duffy  vs.  Mason,  40th  Cong 1  Ells. ,  3(a 

A  general  allegation  applies  to  each  particular  precinct. 

A  notice  of  contest  was  served  in  which  the  following  specification  was  the  only  one 
relied  on:  "That  the  returns  made  bv  the  returning  ofiicvrs,  as  officially  announce<l, 
are  incorrect,  and  that  the  poll  lMH)fcs  of  the  several  counties  in  this  district  show 
that  I  received  a  majority  of  the  legal  votes  polletl  in  the  said  district  for  the  said 
office,  and  am  entitled  to  the  certificate  of  election  therefrom."  Evidence^  was 
introduced  to  show  that  a  recount  at  (me  of  the  im)IIs  sIiowimI  a  result  different 
from  the  first  count.  The  cont4»stee  object*Ml  to  the  notice  as  insufficient.  The 
(H)nnnittee  held  that  the  notice  was  sufficient  to  authorize  an  investigation  of  the 
corrertness  of  the  returns  in  any  of  the  prw!incb*,  as  much  as  if  each  <me  had  been 
specifically  mentioned.  The  mmority  held  that  the  notice  was  insufii(Ment,  in  that 
it  contained  no  particular  spei^ification  of  the  grounds  relit'd  on. 

Archtr  vs.  Aliens  S4th  Cong 1  Bart. ,  1 70,  1 74 

Where  notice  too  vagne  to  be  good,  contestant  permitted  to  specify  orally. 

An  allegation  that  "a  re<!Ount  of  all  the  ballot  lx)xes  in  said  district  at  said  eUH'tioii 
will  show  that  you  were  not  electe<l,  and  that  I  was  elw^ted,"  Wiis  held  l)y  the 
committee  to  l)e  (!learly  insuflicient,  and  strongly  condenmed  by  thcni.  I^ut  to 
avoid  all  nossibility  of  injustice,  the  contestant  was  jx^rmitted  to  si>e(!ify  orally 
the  grounas  relied  on,  and  the  testimony  was  (considered. 

Kline,  vs.   Verrce,  37th  Cong I  Hart.,  ;W2 

Where  both  notice  and  answer  insufficient,  neither  party  can  object 

Where  the  pleadings  of  both  ccmtt^atant  and  contestee  were  vague  and  indefinite*,  the 
committee  strongly  condemne<l  them,  but  as  neither  i)arty  was  in  a  condition  to 
except  to  the  pleadings  of  the  other,  the  committee  considered  the  case  as  found  in 
the  record. 

Knox  vs.  Blair,  3Sth  Cong 1  Bart.,  52;5 

Where  names  to  be  set  forth. 

The  allegation  that  votes  were  given  by  proxy  is  sufliciently  certain  without  setting 
forth  the  names,  but  an  allegation  that  votes  wen;  given  by  i>ersons  not  qualified 
to  vote  must  set  forth  the  names. 

Varnum,  4th  Cong C.  and  IL,  1 13 

Hames  of  voters  attacked  need  not  be  given. 

Where  the  notice  of  contest  alleged  the  reception  of  illegal  votes  at  one  poll,  suflicient 
in  number  to  change  the  result  of  the  election,  and  also  si)ecific  irn^gularities  com- 
mitted at  the  same  poll,  the  majority  of  the  committee  hel<l  that  the  notice 
waa  sufficient  without  giving  the  names  of  the  alleged  illegal  votviw^.    XVvfcxN«vw\V^ 
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belli  that  tlu*  naiiK*H  should  have  Invn  )nvon,  and  also  that  it  should  have  been 
alle^Ml  inon*  |iarti(-ularly  ))y  whom,  and  in  what  manner,  the  iiref^laritieH  wen* 
coiiuuittiHl.  On  the  whole  rane  the  Houm»  HuljHtantially  adopted  the  comsliufion  uf 
tlie  iiiiuority,  Imt  the  iU'H*  turned  on  other  iHtitues. 

Wrif/ht  VH.  FnlUr^  SM  (hug 1  Bart.,  154,  161 

Ihe  coininittit'j  hel<l  that  alle^tiniui  that  in  sixxritied  precincts  a  Piiecified  number  of 
voteH  of  ^tersonn  who  had  ele<rte<l  to  n^tain  their  Mexican  citizenship  under  the 
treaty  Htii)iiluti<)nH  hud  vot<^l  illepdly  for  the  contestee  were  sufficient  without 
^iviii^  the  nai I u'H  of  the  votern  objeetwi  to. 

<)U:ro  VH.  (i(tlhyiN<,  .i4th  Confj 1  Bart.,  178 

Tfie  nunieR  of  the  voters  oInei'te<l  to  m*e<l  not  l)c  net  out  in  the  notice  of  contest;  it 
if  Hiillicieiit  to  deni^nute  them  by  tlieehiHH  to  whieh  they  belong,  an  niinoni,  aliens, 
(>t4-.  TiiiH  is  (rH{HM'ially  tnie,  an  under  the  law  (of  1K51)  each  party  is  required  to 
>riv4»  ten  days'  notitv  of  tlM»  names  of  the  witm^wes  to  Ixj  exainuie<f. 

1  'aUnml'ujhnm  VH.  ( 'ampfnlly  ,ioth  Cotuj I  BarL,  229 

Namei  of  votart  and  diiqnaliilcation  claimed  mait  be  g^ven. 

\Vhen>  tlie  ground  n>lie<l  on  in  the  udmisHion  or  exclusion  of  voters,  the  only  way  in 
which  thin  trround  can  1m>  {larticulurlv  H|)e<'ifieil  is  by  naming  the  voter'and  the 
Ie^:tl  objiM-tion  to  his  athninsion  or  exelunion. 

VnUiinil'njhnni  vs.  <aiiipff*H  {minnritij  rfjMtrtjy  H5th  Cong 1  Bart.,  Zi6 

Facti  in  which  illegality  of  votes  alleged  to  coniiit  ihonld  be  ipaeiflod. 

The  miiii>rity  held  tliat  alK'pitlonH  that  in  8iKM'itie<l  preiuncts  a  specified  number  of 
iilcpil  votcH  liiid  U'en  cu.<«t  ft»r  C(»nteHtee  were  iiLSut1i<'ient.  It  should  at  lea.'it  have 
Ikm'Ii  HiK'cilit'il  what  the  H|Hvitic  facts  were  In  wliich  the  alleged  illegality  consisted. 

Ih /(imf  vs.  Mtfrf/nn  ( niinorit;/  irfHtrt)^  4*>tli  (hug 2  Bart.,  17() 

Vagne  and  general  allegations  insnfficient. 

\Vher4'  vot«'s  wcn'iu«kcd  to  Im-  rejected  for  bril)ery,  tlie  minority  held  that  the  notice 
shouM  liavc  s|K'cili«Hl  tlic  nnmU-r  of  vott^s  charjre<l,  and  when,  where,  and  for 
whom  thcv  had  voted.  It  was  fatallv  defective^  in  mendy  charging  **many  votes," 
arnl  tliat  tlu'y  wen*  east  '*  in  the  sjiid  ( 'on^ressi<iiial  <liHtrict." 

Al'hott  \<.  /'Vo.y/  (iiiinttrihf  n/mrf],  iUli  Cunt/ Smith,  iV2t> 

Allegation  liberally  construed. 

An  alle«jatioii  that  the  vntrs  cast  for  contestant  in  a  pn.H'inet  were  illegal  bv  n^as<"»n  of 
nonre;:i«^trati«»n  is  l»roa<l  eiionL'h  to  jKTniit  tlic  wli(»le  poll  to  Ik?  rc^jecttnl  if  it  ap|K»ar 
that  tluTf  was  no  leirai  n-iristrv. 

/."/'•»•  vs.    W'fin/tr  \  in'nnn'ilif  n jnn'(),  4^fh   d'nfj 2  Klls.,   144 

Specific  allegation  of  false  counting  sufficient. 

WIhtc  lln'  noiiff  ni"  <-ont(*>t  allcL'cd  thjil  in  ci'rtain  specified  i>rt»cinct*<  the  judges  of 
cit'ction  Irau'lnU-ntiy  cnnntc«l  for  contestet^  votet^  cast  for  contestant,  it  wa.s  lield  to 
]){•  ,-ntli«-icntiy  siMTJIic. 

MrhinVii    \>.    Ihnnhnii,    '>(ft}i  (  'nmf Mo])leV,  o7S 

Evidence  under  somewhat  general  allegation  received. 

The  connnittri' allowtMJ  cotiti-stcc  r'crtain  Notes  proved  to  have  lH>en  illegally  reje<'tct I. 
hnt  not  ntluT\\i>e  in<'hnle«l  in  Ihc  answer  to  the  noti<*e  of  contest  than  bv  an  alle- 
^ali«tn  that  "many  other  votrs"  wm?  thus  lt>st  inaddition  to  those  spccitiiHl.  But 
on  tile  same  principle  tlicy  also  allowed  contestant  a  few  sncli  voti»s,  in  regiini  to 
which  the  cvi'lenee  was  all  takrn  durinjrthe  time  for  ivhuttal,  con.'<i<it?ring  the  evi- 
dence as  hi'lni:  in  rebuttal  of  thai  above allownl  for  c(niti'stee.  The  minority  ht^ld 
that  these  last  v(»l<'s  should  n<it  Ih*  counte<l,  iht?  testinuuiy  bein^  evidence  in  chief 
taken  in  lime  iuv  rebuttal. 

Miubl  vs.  Cumpt'Oi,  .-,  isf  ( \,ng Rowell,  ir>:^,  lOH 
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Vague  notice  disapproved,  but  caie  heard  upon  merita. 

Where  contestant  sought  to  impeach  the  title  of  contestee  by  a  general  allegation  of 
"  fraud  in  the  election,  and  bribery,  intimidation,  and  corruption  of  voters  *  ♦  * 
in  every  election  district  in  the  Twelfth  Congressional  district  of  Pennsylvania," 
"the  committee  took  no  formal  a<'tion  upon  the  exceptions  filed  to  the  notice  of  con- 
test, nor  pronounced  their  decision  upon  it.  But  we  are  of  opinion  that  the  notice 
of  contest,  in  its  various  charges  upon  which  there  was  any  testimonv,  is  too  vague- 
and  indefinite,  and  does  not  conform  to  the  act  of  Congress  referred/'  The  com- 
mittee, however,  heard  the  whole  case  upon  its  merits. 

ReynMs  vs.  Shonk^  52d  Omy Stofer,  50 

Liberal  conitmction  favored. 

Where  the  answer  to  the  notice  of  contest  was  one  or  two  days  late,  and  some  of  the 
specifications  in  the  notice  of  contest  were  objected  to,  the  committee  said:  '*  We 
believe,  however,  that  the  real  question  to  be  determined  is  not  so  much  whether 
this  or  that  bit  of  evidence  offered  by  contestant  certainly  relates  to  something 
clearly  specified  in  his  notice  of  contest  as  a  ground  uf>on  which  he  relies,  nor  vet 
whether  the  c^mtestee's  answer  and  countercharge  were  made  in  due  time,  but 
rather  whi^h  of  the  two  claimants,  according  to  the  record,  was  really  electeii  and 
is  really  entitled  to  a  seat  in  the  House  of  Representatives.** 

Moore  vs.  Funston^  5Sd  Cong Report  1 164,  p.  2 

Leave  to  amend  refnied,  when  teitimony  already  coniidered  and  found  insnflicient 

Contestant  had  not  included  all  the  precincts  in  his  notice  of  contest  which  he  desireil 
to  have  rejected,  and  a  resolution  was  introduced  in  the  House  and  referred  to  the 
committee  giving  him  leave  to  amend  the  notice  so  as  to  cover  them,  but  as  the 
committee  had  consideretl  all  the  evidence  as  if  the  notice  had  ct^vered  it,  and  ha<i 
still  found  contestant's  case  not  ma<le  out,  they  present^Mi  an  arl verse  report  on  the 
resolution. 

R(jsei\thnl  vs.  Crowlet/j  54th  Cong Report  197 

Number  of  votes  charged  falsely  counted,  sufficient 

A  notice  of  contest  charging  that  at  specified  precincts  a  specifie<l  numlx^r  of  the 
votes  returned  were  in  fact  not  ca«?t  wa<«  held  t^»  \ye  sutficientlv  definite. 

Aldrich  vs.  RobbinSy  54th  ( hug Report  572 

BlNDINCJ    FOKCE   OK. 

Issues  not  raised  in  the  notice  not  considered. 

Where,  in  conducting  a  rw^ount  of  ballots,  a  prettinct  was  acx'identally  recounted, 
which  was  not  mentioned  in  the  notice  of  contest,  an<l  an  error  of  5  votes  was 
found,  the  committee  unanimously  n'fu.«e(l  to  consider  the  re<'ountof  this  precinct. 

Butler  vs.  fA'hntan,  .^th  Cong I  Bart.,  'SbQ 

When  the  issues  are  ma<le,  the  inquiries  of  the  committee  "should  be  directed  solely 
to  the  detennining  of  tl»ose  issues,  as  j)resente<l  by  tlie  parties,  and  to  the  consider- 
ation of  such  testimony  only  as  should  Ixj  found  [>ertinent  to  sustain  them  as  in 
pnx^edings  at  law." 

BxUler  vs.  lAfhtnan  (rninoritg  report,  miittained  hg  I[oyst')yS7th  Cong 1  Bart.,  1^8 

Polls  not  excluded  unless  specifically  demanded  in  notice. 

W^here  there  were  frauds  and  illegalities  suflicient,  in  the  opinion  of  the  committee, 
to  thr<Jw  out  the  entire  vote  of  two  precinct**,  ])ut  the  contestant  did  not  siH'cifically 
demand  their  rejection  in  the  n(»tice  of  contest,  the  committee  did  not  recommend 
their  rejection. 

Van  Wgrk  vs.  (jreaic,  4Ut  Cong 2  Bart.,  iSAiy 


782  DIOKST    OF   CONTESTED    ELECTION    CASES. 

Testimony  under  insnfficient  allegationi  not  considered. 

\Vhfn»  ^^•m'^lI  ihaiyej*  «»i  ilU»jrivI  voting  ami  uiuluu  iiiHuonce  were  made  agaiDSt the 
v(>t*' «»f  Ji  county,  hut  they  wt'R*  in  form  '*t(H>vaj?ue  and  uncertain  to  lie  k<hk1,'* 
tlu'  t«'?<thnuny  taken  was  rejected,  partly  on  tliis  y:round  (the  other  gn.>undheiDg 
tliat  it  was  testimony  in.4*hief  taken  durinir  thetimt^  for  rehuttal). 

Itnnnhtrtj  vs.  Ihirahon,  44^h  <  \nuj Smith,  364 

Parties  mnst  be  bound  by  pleadings. 

Wliere  the  contestant  in  his  nt>tice  claiint*<l  that  4tX)  voten  in  a  prcH'inot  (^astinj;  only 
4LM  votes  were  ilh-^il,  hut  on  tlie  hearinjr  of  the  cast*  U»fore  the  committee  asketl 
tliat  tlie  whole  pnvinct  1h*  thrown  out  for  fraud,  tlie  minority  held  that  it  was  tori 
late  to  make  the  charjre  (»f  fraud. 

Knox  vs.  Ukiir  {minuritif  npurt),  3Sth  Vowj 1  Bart.,  536 

\Vher<'  contestant  asked  that  precincts  l>c  thrown  out  lxK»au80  the  election  officers 
\Nere  not  sworn,  hut  contestee  ohj(H*ted  that  no  such  charj^e  waa  marie  in  the  notii-e 
of  ctintest,  tJie  committiH' were  «>f  tlie  opinion  that  the  objection  was  well  taken. 
''The  lanjruai^e  of  the  statute  is  specilic  anil  admits  of  hut  one  construction.  The 
jrrounds  of  the  coiite.'^t,  which  are  to  Ik»  insisted  uinni,  inuM  l>c  stateil  in  the  notice. 
This,  of  <'ours*%  is  to  the  end  that  the  <M)ntestee  may  Ik*  fully  advise*!  of  the 
nature  of  the  case  which  he  has  to  meet.  The  notice  is  the  only  plea<iin|t^  required 
of  contestant;  it  is  the  foundation  \\\hm\  which  the  whole  jinK'eeainp  rests,  and  if 
the  (Mnitestant  couM  intnMluce  one  new  cause  of  contest  not  nientiontMi  thertMii,  h 
could  introduci' anv  niimlHT,  and  the  contests*  could  never  know  in  advanciM>f 
the  takinjr  of  the  testiimmy  what  issues  are  to  be  trie<l.  When  we  a<l<l  to  thi.*^  the 
considerati<»n  that  the  time  for  takinj?  testimony  in  these  cases  is,  a.s  comfmreil 
with  ordinary  litiu'aiioii  of  e<jual  importance  in  the  courts  of  the  country,  nect^ssa- 
rily  brief,  and  that  il  a  (oiitestant  may  jjo  outride  of  his  notice  at  all  he  may  do  so 
just  l)efore  the  time  for  takiiiir  testimony  expires,  and  thus  cutoff  his  adversary 
from  the  privilcL'eof  taking:  rehuttin^'  testimony,  the  grcu*  im^Kirtance  of  adhering 
to  the  law  will  be  apparent  to  all." 

lUnin s  vs.  Adttnis,  .}jst  ( 'muj 2  Bart.,  764 

WIhtc  till'  contestant  had  attacked  several  precincts  on  the  ground  that  the  l)allots 
were  mimlKTed,  the  committiM'  considered  the  testimony  only  in  reganl  to  tluxse 
precincts  mentioned  in  the  notice  of  contest. 

MiKn,:',,  vs.  Urn.,  (,„,,  ',  J<1  (  an<j Smith,  24 

\Vher»'  tlu'  cnjitotant  nbjctted  to  the  le^jaJity  of  tlu'  election  at  several  ]>recincts  on 
«rroiiii<ls  different  trom  tho>c  ^pccitied  in  tln'  iioticeoi'  contest,  it  was  held  that  "  the 
ohjrction  iio\v  iiKL't'd  IS  Hot  opt'U  to  liiiii  "  (  but  it  wus  also  licld  not  to  \Hi  sullicient 
if  it  were  open  ) . 

(Inns,  vs.  JI<><l,/,\>,  .f.;<J  ( '(,,(<! Smith,  IJOO 

W'Im'H'  the  contestant  in  his  notic*-  ot  <-ontest  asked  that  a  p<>ll  1h^  exclndiMl  for  .■i]K'ci- 
licd  irn'i;nlariti<'s,  but  to«)k  tc^tinionv  to  show  fraud  also,  the  iniiioritv  held  that 
tin-  tcstinionv  not  bearinL' on  tlie  is^m- rai'-e<|  in  the  n(»lice  oujrht  n(>t  to  Ikm-oh- 
si«lere«l.    r»nt  on  e\aiiiinati<tn  it  wasalso  held  to  l>e  msntlieient  to  sustain  the<'harL'es. 

Ahhnlf  \>,  FritsI  {mlnnrih/  it />oit),  /  ',lh  (  uinj Smith,  ri2.» 


• 


\\'her<'  a  notii'e  of  cnnte^t  wa>  plainly  insnllicient.  it  was  hel<l  that  hatl  the  objections 
been  pres-ed  an<l  relied  nil  they  woiiM  have  been  sustained.  But  fearing  that 
injn>tiee  iniLrht  otherwise  be  done,  the  committee  examined  into  the  merits  ol  tlie 
case, 

lliiiliiiini  \  S.   Li'iiin/,  4':fh  (  \im) 1   Klls.,  347 

Depositions  in  reLiird  to  precincts  n«»t  nienti<uied  in  tlu."  notice  of  conti^t,  or  iijX)n 
issues  not  rai.-ed  by  it,  were  held  to  he  inadini.'^sibU'. 

Sf<,r,ll  \>.    Cnhrll,  .;;///   Cninj 2  Klls.,  t)()8 

Where  the  notice  of  contest  fails  to  spe<*ify  as  L'roimds  of  contest  acts  and  omi.**sions 
which  eonte>tanl  allei'wai'N  asks  leave  to  prove.  I'vidence  establishing  them  would 
not  he  coinj'eti'nt,  even  if  the  ca.'^e  wt-re  reopened. 

TIujU  vs.  OirlislCy  60th  Cvufj Mobley,  52-5 
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Testimony  in  regard  tx>  precin(!t8  not  mentionwl  in  the  notice  of  (*onte8t  Bhonld  not 
be  considered. 

Smallsya.  EUioU,  50th  Comj Mobley,  670 

The  minority  refused  to  rejeit  an  unsigned  and  uncertitied  return  on  the  ground 
that  it  was  not  attacked  in  the  notice  of  contest. 

.  lAxngsUm  vs.  Venahle  (minoribj  report)^  Slst  Oong Rowell,  483 

Charges  not  mentioned  in,  investigated  by  oonient  of  litting  member. 

Where,  in  tlie  discussion  of  a  case  in  Congress,  charges  wen^  mad(^  not  containe<l  in 
the  pi?tition  of  contest,  and  the  sitting  meml)er  expn^sseil  a  desire  to  have  them 
investigated,  the  c^ase  was  recommitted  to  the  (committee  with  instructions  to 
investigate  the  new  charges. 

Keif,  lOih  Cong C.  and  H.,  228-231 

Where  petition  plainly  insufficient,  the  committee  nevertheless  examined  the  testi- 
mony. 

Where  (at  a  time  when  there  was  no  law  of  Congress  for  taking  testimony)  the  alle- 
gations of  petitioner  were  so  general  and  indefinite  as  to  be  manifestly  insutiicient, 
the  committee  "chose  to  go  into  an  examination  of  the  d(K*nments  *  *  •  *  with 
a  view  of  presenting  to  the  House  the  true  grounds  of  controversy.** 

•  Arnold  vs.  Lea,  21st  Cong C.  and  H.,  601 

Where  notice  insufficient,  testimony  to  be  examined  to  determine  right  of  contestee. 

Where  a  notice  of  contest  was  so  vague  as  to  Ihj  clearly  insufficient,  the  committee 
nevertlielcKS  proceeded  to  the  examination  of  the  testimony,  "for  if  the  testimony 
taken  in  the  case  develops  the  fact  that^  the  sitting  mend)er  was  not  electe<l,  it 
woul<l  l)e  our  <luty  to  so  report,  although  the  contestant  might  not  )x>  entitlexl  to 
his  seat,  having  faile<l  to  comply  with  the  law  with  resi>ect  to  the  sufliciency  of  his 
notice."    The  committ iHi  were  unanimous  on  this  point. 

Jiuvhanan  vs.  Manning,  47th  Cong 2  Klls. ,  290,  300 

Becitals  of  notice  not  to  be  construed  as  concessions. 

The  recitals  in  the  notice  can  have  none  of  the  sanctity  and  binding  force  of  an 
agreement  or  stipulation,  and  can  not  be  constnit^d  into  a  concession. 

Feathcrston  vs.  Cate,  5Ut  Cong Rowell,  122 


Answer  to. 

Where  no  answer  served,  no  counter  charges  can  be  relied  on. 

Where  contestee  had  served  no  answer  to  the  notice  of  contest,  the  committee  sua- 
taine<l  the  objection  of  contestant  that  he  **can  not  set  up  in  the  evidence  any 
matter  by  wav  of  defense  to  the  charges  of  the  contestant,  except  such  as  may 
tend  to  negative  the  charges." 

Whitthmen  vs.  McKtnzie,  4ti^t  Cong 2  Bart.,  752 

Charge  not  made  in ;  evidence  considered. 

The  sitting  member  asked  that  the  vote  of  a  precinct  be  thrown  out  for  violence  and 
intimidation.  There  was  no  allegation  covering  this  i>oint  in  the  answer  to  the 
notice  of  contest,  but  the  committet^  waived  this  point  and  examined  the  evidence, 
which  was  found  to /Ik?  insufficient  to  establish  the  charge. 

Nihlack  vs.  WalU,  4-'d  Cong Smith,  105 

Failure  to  serve  answer  not  a  confession  of  election  of  contestant. 

Where  one  piirty  to  a  case  in  which  neither  party  had  a  prima  facie  right  had,  within 
the  legal  time,  serve<l  a  notice  of  contest  on  the  other,  to  which  no  answer  had 
been  returned,  his  case  was  held  to  be  no  stronger  than  it  would  have  l)een  if  no 
one  were  contesting  his  right  and  the  committee  had  been  instructed  to  inquire 
whether  he  was  elected. 

Sheridan  vs.  Pinchback,  4Sd  Cong Smith,  198 
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Partiei  should  be  bound  by  pleadings. 

A  |N>int  not  rHis<*<l  in  tti«*  uiihwit  Xo  X\w  noti(v  of  i-onttvt,  and  olaime<i  for  the  first 
tiiiif  oil  the  ar^iUKMit,  \iv\t\  to  have  <'oiiu*  tiM)  hito  to  \h»  corvfideriMl. 

/•Vii^i/ vs.  ]Vnlh,44th  (uwj Smith,  390 

WhtTo  conti'stiv  ai^ke<l  to  have  ivrtatn  voten  thrown  out  under  a  char|^  not  contained 
in  hiH  uiiHwer,  the  eoininittii'  raid:  '*  There  is  no  allegation  in  the  answer  that  can, 
under  aiiv  nile  of  i)leadin^  known  to  your  committee,  lie  constnieil  so  as  to  admit 
Huch  evident V.  \\  e  an*  di!<iM)K*d  to  extend  the  rule  in  this  case  as  far  as  possihle, 
in  order  to  let  in  all  the  evidence,  hut  when  there  m  a  total  failure  to  plcmd,  as  in 
the  i'ai^i*  hen\  we  ran  not  o^nsider  the  evidence  in  detennining  a  fact  which  tends 
to  ehan^'  the  vote  of  either  candidate.  Y(»ur  <-ominittee  will  say,  however,  that 
the  ])rrM)f  on  this  |>oiiit  wholly  fails  to  Hib<tain  such  an  allegation  were  it  averred." 

/'W*// vs.  nuf^c,  4oin  Cnwj 1  Ella.,  101 

NOTICE  OF  ELECTION.     (See  also  Vacancy.) 

When  time  fixed  by  law,  voters  may  take  notice. 

"The  law  is  well  settle<l  that  \\hen>  the  time  and  place  for  holding  an  election  are 
(ixed  hy  statute  any  voter  has  a  ri^ht  to  take  noticv  of  the  law,  and  to  deposit  his 
ballot  at  the  time  and  place  apiNiintinl,  notwithstanding  the  officer  whose  duty  it 
is  to  ^ive  noti<v  of  the  eUM*tic»n  has  failetl  in  that  duty." 

J'atttr^nn  vs.  litljord,  4/i(h  (  uiifj 1  Ells. ,  54 

No  notice  necessary,  when  time  fixed  by  law. 

*'  When  the  time  an<l  places  of  holding  an  election  are  fixed  hy  law,  no  notii*e  hy  the 

ollicials  is  ♦•ssciitial." 

Strohml,  vi?.  Ihrhrrt,  47th  (hufj 2  Klls.,  6 

Failure  to  give  notice  of  election  not  fatal. 

WIk'H*  the  slieriff,  without  fraud,  faikil  t(»  notify  two  towns  of  a  second  ele<!tion,  and 
it  di<l  not  appear  that  the  votes  of  then'  towns  could  have  change<l  the  result,  the 
eitntion  was  helil  not  to  U'  invalidated:  ami  it  sul»se(iuently  api)earing  that  the 
votes  of  the  two  towns  mifjht  haw  chan«re«l  the  rei«ult,  hut  j)robably  would  not,  the 
former  decision  was  adhcrtNl  tt». 

L'juH  vs.  Smilh,  ;fJi  (  un'j r.  and  .H.,  101,  1 10 

NOTICES  TO  TAKE  TESTIMONY. 

S,,     I\VII)I:N(  K,    \tilirrstu   Ttlkt. 

OATHS  of  election  officers. 

Sf>    (>FHrKi:s   t)K    Kl.KCTlON. 

OFFICE,  disqualifying. 

Sit'  (2lAI,IFIlATH)NS    uF    KkI'KF^KNTATI  VES. 

OFFICERS  OF  ELECTION. 

I'lIKSr.Ml'IluN    IN    I-'AVtHi    oK    A<T>    OK. 

Frand  not  to  be  presumed. 

*'  In  the  al»M'iic»' (»[■  anyiiiinL'to  rebiii  it,  the  presumption  must  l>o  in  favor  of  the  cor- 
rectness of  tlic  rci(M«l  k»'pt  hy  tlic  oUicits  of  the  i'lecti(»n  and  of  their  return. 
'Kr;m«l  is  n^t  lo  l>e  piesJinuMr  i>  a  maxiin  \nA  <uily  of  law,  Imt  «»f  connnon  justii'e. 
Th<»  iiiraiis  of  kin»wle«iL'(».  thi'facihtii-sfnraccniai'y.  the  impo>-sil»ility  of  inattention, 
and  the  respon-i))i lilies  connectetl  witli  the  faihire  to  disdiarjre  their  duty  all  unite 
to  secure  a  credence  to  the  acts  of  the  ollicers  wliich  can  not  be  justly  acconied  to 
tlie  acts  of  others." 

I/iiuV  vs.  linhhitiH,  ^Uft  ( unfj 1  Bart.,  140 
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Their  decision  upon  qnalifioationi  of  voter  final,  when  election  by  ballot 

Where  tlie  election  is  by  ballot  the  voter  can  not  be  compelled  to  disclose  for  whom 
he  voted,  and  it  would  be  vain  to  inquire  into  his  qualifications  with  a  view  to 
pui;ging  the  polls.  The  decision  of  the  officers  of  election  must  be  taken  as  final, 
and  if  they  exercise  their  autliority  improperly  the  remedy  is  in  their  punishment 
under  State  laws. 

Easton  vs.  Scott  {committee  overruled  by  House)^  14th  Oyiig C  and  H.,  276 

Their  decision  upon  sufficiency  of  affidavit  in  Iowa  final. 

Under  the  Iowa  law  requiring  the  presentation  of  an  affidavit  by  an  unregistered 
voter  the  decision  of  the  election  judges  upon  the  sufficiency  of  that  affidavit  is 
final,  and  the  vote  can  only  be  thrown  out  on  a  contest  by  proof  that  the  voter  was 
not  in  fact  qualified.  *'The  judges  of  election  have  no  power  to  pass  upon  the 
Igpl  and  essential  (|uaIifications  of  the  elector;  ♦  *  *  but  as  io  whether  the 
affidavits  comply  with  the  statute  *  *  *  is  a  matter  addressed  to  their  judg- 
ment, and  when  that  judgment  has  allowed  and  received  the  vote  it  is  final.  The 
proof  has  been  sufficient  to  justify  the  reception  of  the  ballot,  and  henceforwartl 
the  only  question  that  can  be  raised  must  relate  to  the  essential  qualifications  of 
the  voter.  Of  course  it  is  not  necessary  to  add  that  this  proposition  may  be  modi- 
fied by  the  i)roviso  that  the  paper  offered  as  an  affidavit  is  intended  as  such  in 
goofl  faith  and  is  not  palpably  an  evasion  or  subterfuge." 

Campbell  vs.  Weaver,  40th  Cong Mobley,  464 

Where  the  location  of  the  polls  is  in  their  discretion,  their  decision  is  final. 

The  laws  of  Maryland  vestetl  in  the  judges  of  the  election  the  power  of  locating  the 
l)olls  "at  such  places  in  the  several  waras  as  they  shall  in  their  discretion  deem  con- 
vient  for  holding  the  same."  The  minority  (whose  conclusions  were  substantially 
adopted  by  the  House)  held  that  '*it  is  not  the  province  of  the  committee  to  dispute 
with  the  judges  the  question  of  a  convenient  location." 

Whyte  vs.  Harris  (minority  report) ,  36th  Cong Report  538,  p.  44 

Kay  use  their  own  discretion  as  to  the  manner  of  rejecting  an  illegal  vote. 

Where  certain  persons  not  entitled  to  vote  were  around  the  polls,  intoxicated  and 
raising  a  disturbance,  and  the  judges  of  election,  to  avoid  trouble,  pretendeil  to 
receive  their  votes,  but  threw  them  on  the  floor,  it  was  held  that  "the  judges  had 
authority  to  do  as  thev  did,  and  that  the  mo<le  in  which  they  shall  reject  a  vote 
known  to  them  to  be  illegal  is  in  their  discretion." 

Whyte  vs.  Harris  {minority  reixtrt),  35ih  Cong Report  538,  p.  46 

Presumed  to  have  acted  nnder  the  law. 

Where  the  law  provideil  that  the  jiLStioe  of  the  peace,  if  present,  should  preside  at 
the  election,  and  another  pernon  appeared  to  have  presided,  the  committee  pre- 
sumed that  the  justice  was  absent  and  the  other  person  had  acted  under  the  pro- 
vision of  the  law  for  the  case  of  the  absence  of  the  justice. 

Boston  vs.  Scott,  14th  Cong C.  and  H.,  280 

It  is  presumed  that  the  oflicers  of  election  did  their  duty. 

i'Vorf  vs.  Metcalfe,  46th  Cong 1  Ells.,  290 

"The  presumption  that  the  sworn  officers  of  the  law  have  done  tlieir  duty  must 
obtam  until  the  contrary  clearly  appears." 

Boynton  vs.  Loring,  46lh  Cong .1  Ells.,  350 

**The  presumption  of  law  is  that  the  officers  charge<i  with  the  duty  of  ascertaining 
and  declaring  the  result  of  the  election  have  faithfully  performed  their  duty." 

McDuffie  vs.  Davidson,  SOth  Cong Mobley,  581 

Best  jndges  where  inspection  of  the  ballot  necessary. 

The  insiKM'tors  of  ele<"tion,  from  the  nature  of  their  position,  must  he  presumed  to  be 
more  competent  to  decide  a  qneHtion  which  nmst  lie  decide<l  from  an  inspection  of 
the  ballot  than  any  other  i>ersons  could  be,  and  the  committee  are  not  inclined  to 
interfere  with  their  decisions. 

Adams  vs.  Wilson,  18th  Cong C.  and  H.,  375 

H.  Doc.  510 50 
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DrnQVAuncATioM  or  (and  me  Nor  Swobv). 

If  dliqiimUi.  fktal  to  thft  tltirtiti 

Under  the  Iftw  of  Georgia  requiring  three  ni«gietnitei  to  |iwrfde  wX  •Wil**!^  hdd 
that  a  return  by  three  peraone,  two  of  wbom  wen  not  nmfft^tnXBa^  wtm  deiactlve. 


Jackmm  va.  Wa^ne,  Sd  Cong OL  and  H.,  47 


If  oAem  of  elMtlMi  aet  lH«Uy  QWlttaif  vitoe  ivMlfei  Ij 

• 

The  sheriff  was  required  to  open  the  polls  "by  10  o'doek,"  and  he  waa  eaupaweped* 
in  esse  either  of  the  judges  appointed  by  the  county  ooott  did  not  appear,  to  mnint 
suitable  per^ns  to  act  in  their  stead.  In  one  ooonty  a  sheriff  opened  toe  po&s  aft 
9  o'clock,  and  one  of  the  judges  declining  to  serve  and  the  oiher  noi  niripg 
appeared,  appointed  uthera  to  take  their  places.  About  10  o'do^  the  afaaent  judge 
appeared  ana  took  his  place,  the  one  appointed  by  the  sheriff  giving  way  to  him. 
Tbie  committee  rejected  all  the  vofe  given  up  to  toe  time  the  rqgnlaiiy  appointed 
judge  appeared,  although  all  but  two  or  three  of  them  were  proved  to  have  been 
csst  by  qualified  votera,  holding,  *'It  is  unnecessary  to  inquue  whether  Uie  per- 
sons thus  voting  were  qualified  and  entitled  to  voftCi  if  the  offioen  or  persons 
presiding  were  not  qualified  to  hold  the  election  and  reeeive  the  votea.  The 
State  has  the  right  to  prescribe  the  manner  of  holding  the  election,  and  tiiose 
votes  were  not  taken  in  the  manner  prescribed  bv  the  laws  pf  Kentncky,  and  were 
therefore  illegally  received. "  The  minority  held  that  inlbiinalitieB  in  uie  appc^t- 
ment  or  conduct  of  the  ofllcers  not  affecting  the  substance  of  the  election  snoold 
not  defeat  the  expressed  choice  of  the  people,  and  the  House  swrtafnipd  the 
minority. 

Zdc/tervs.  Moore,2SdOmg C. and  H., 754-757,814^824,644 

The  law  prescrilied  that  the  voters  should,  '*in  presence  of  said  judges  and  the 
sheriff,  vote  pereonallv  and  publicly  viva  voceJ**  In  one  county  the  sheriff  was 
called  away  by  the  sudden  illness  of  his  wife,  and  the  deputy  sheriff  being  absent, 
the  dutv  of  crying  the  votes,  which  the  sheriff  had  been  performing,  waa  per^ 
fonned  \>v  other  persons  for  about  three  hours,  until  the  arrival  oTtne  depohr 
sheriff.  Ilie  committee  rejected  all  votes  taken  during  Uie  alisence  of  the  shmif ; 
but  the  minority  reported  that  inasmuch  as  they  were  proved  to  have  been  csst 
by  le^l  voters  tliey  nhould  f>e  (counted,  and  the  House  sustained  the  minority. 

iMcher  VH.  3/o<Arf ,  i*Sd  Cong C.  and  H.,  754-767, 814-824, 844 

Where  three  required  and  only  two  lerved,  returns  rfjeeted. 

)Vhere  the  law  nH]iiire<l  that  the  lK)anl  of  election  inspectors  should  be  constituted  of , 
three  i)er80MH  and  there  W€»re  but  two,  the  \to\\  waa  rejected.     '^Vs  there  was  no* 
boani  of  in8|)ectors  known  to  the  law,  your  (H>mmittee  see  no  way  by  which  any 
legal  effe<.'t  can  Ik?  ^m^w  to  the  returne^l  vote." 

Howard  vj*.  CmprVj  Sfith  Cong 1  Bart,  282 

Only  one  acted,  election  void. 

On  a  prima  facie  case,  where  only  <>ne  judj^^  apptiareil  to  have  been  appointed,  or 
sworn,  or  acti^l,  the  law  exjin'j^Hlv  re<|uiring  three,  the  committee  were  unanimous 
in  holding  the  n*turn  to  In*  invalid. 

K(iontz  vs.  Cojf'njih  {prima  farir  ram')y  S'Jth  Cong 2  Bart.,  32 

Two  ont  of  three  ditqnalified,  election  void. 

The  military  ekn'tion  law  of  Pennnylvania,  a*»  interpretetl  by  the  committee,  per- 
mitted alfolficers  in  the  Volunteer  Anny  to  act  a.M  judges  of'election.  Where  two 
of  the  judges  were  officerH  in  the  Rt^gular  Army  the  committee  rejected  the  votes 
receiveil  by  them. 

Fuller  \B.  Dawson,  SlHh  Cong 2  Bart,  136 

If  officers  disqualified,  election  void. 

The  committee  at  first  dec!line<l  to  decide  whether  polli?  at  which  returned  rebels, 
not  authorized  to  act  under  the  laws  of  Kentucky,  acted  aa  election  officers  should 
be  rejected  or  not    Afterwards,  the  case  having'  been  recommitted  by  the  House, 
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it  was  deoi(ied  that  tlie  \)o\\b  should  be  rejected.  "It  has  long  been  held  that  if 
the  officers  of  election  are  not  capable  of  holding?  the  office,  the  election  has  no 
more  validity  than  would  an  election  where  no  officen  whatc'ver  were  appointed. 
It  is  otherwise  where  persons  capable  of  holding  the  office  are  appointed,  although 
they  inav  not  have  complied  with  the  forms  of  the  daw.*'  The  latter  report  was 
sustained  by  the  House. 

J/rAVf  vs.  Youngy  40th  Cong 1 2  Bart.,  431,  460 

Where  one  judge  disqnalified,  election  void. 

Where  one  of  the  judges  was  a  deserter,  and  hence  not  an  elector  and  not  competent 
to  act,  the  committee  rejected  the  return.  **If  a  return  is  untrustworthy  when 
one  of  the  judges  is  absent,  it  is  certainly  more  so  if  the  vacancy  is  fillwl  by  a 
I)erson  disqualified  to  act.  Two  competent  judges  are  certainly  more  reliable  when 
acting  by  themselves  than  when  advised,  directed,  and  in  part  overruled  by  a 
third,  pnmounced  by  the  law  unfit  for  the  trilst.'* 

Delano  vs.  Morgan,  40th  Omg 2  Bart.,  171 

Where  one  member  of  county  canvaiting  board  diiqnaliiled,  whole  vote  of  the  county 
thrown  out 

Where  the  law  re<iuire<l  the  county  canvassing  boani  to  be  coinjwsed  of  the  county 
auditor  an<l  two  justices  of  the  peace  (a  majority  to  have  power  to  act) ,  hdd  that 
when  the  Ixiard  was  composed  of  the  auditor,  one  justice  of  the  peace,  and  the 
prol>ate  judge  It  was  illegally  constituted,  its  .returns  must  be  rejected,  and  the 
vote  thrown  out. 

DonneUy-  vs.  Washburn  (majority  rejjort),  40th  Cong 1  Ells. ,  463 

Mnit  be  coexistent  with  the  election  to  aflfect  its  validity. 

Where  no  certificate  of  the  election  of  one  of  the  inspectors  was  transmitted  as 
required  by  law,  the  committee  unanimouslv  held  thattneelei;tion  was  not  vitiated. 
"  It  was  not  necessary  that  a  certificate  of  the  election  of  the  inspector  should  have 
l>een  transmitted  to  the  clerk  of  common  pleas  either  Ix^fore  or  during  the  elec- 
tion; and  the  omission  to  do  so  afterwards  can  not  have  a  retrospective  effei^t  to 
defeat  the  will  of  the  people  expressed  in  conformity  with  law.  The  dis(|ualitica- 
tion  of  an  officer,  to  anect  the  legality  of  an  election,  must  evidently  be  coexistent 
with  the  election." 

New  Jersey  case,  ^6th  Cong 1  Bart,  30 

Only  part  of  officen  served,  election  not  vitiated. 

Where  "certain  of  the  ju<iges,  favorable  to  the  contestant,  did,  apparently  by  pre- 
concert, at  an  early  hour  of  the  dav,  and  when  it  was  apparent  that  their  candi- 
date was  probablv  beaten,  desert  their  duty  and  withdraw  from  the  jhjHs,"  the 
committee  held  that  the  election  was  not  anecte<i. 

Harrison  vs.  Davis,  SOth  Cong 1  liart. ,  IU5 

Will  not  vitiate  poll  or  return. 

**  Ineligibility  or  want  of  statutory  qualification  on  the  part  of  an  oflicer  of  election, 
otherwise  capable,  and  acting  in  goo*!  faith,  and  with  the  m^quiesi'ence  of  the  voting 
public,  will  not  of  il«ilf  vitiate  or  impair  the  poll  or  return." 

Gooding  vs.  Wilson  (minority  report),  4^d  Cong Smith,  «5 

Apparent  disqualification  of  one  member  of  a  county  canvassing  board  not  fatal  to 
Uie  canvass. 

"  It  is  hanl  to  conceive  how  a  mere  ministerial  board  of  officers  can  Iw  rendere<l  ill^:al 
and  all  its  acts  declared  to  be  void  simply  Ixicause  one  j^erson  <kH*s  not  sign  him- 
self as  an  attesting  witness  to  a  certificate  annexed  to  an  al>stract  by  sutrh  designa- 
tion as  to  show  affirmatively  that  he  was  a  proper  officer  to  do  so." 

Donnelly  vs.  Washburn  (minority  report),  40lh  Chng I  Ells.,  512 

Where  appointed  by  electors  present,  under  the  law,  their  acts  legal. 

Where  the  electors  present  are  einpowereil  bv  law  to  elect  ollicers  of  election,  if  for 
any  cause  they  are  not  regularly  apix)intea,  the  acts  of  managers  so  electe<i  are 
legal. 
'Slrohach  \^,  Herbert,  47th  Cong 2  Ells.,  6 


7^8  DUiKST   «>F   r-iXTE^TED    ELECTION   CASES. 


Oat  oat  of  Uiroe  aot  ACtia^  or  .duqaalifi«d.  laaatariaL 

U'!.«-r»-  -•jily  twii  umimafry  a<*t«.^i.  «»r  uhfiv  thrw*  aite»i.  hot  only  (me  wa*  pwom,  and 

x}^*'  r»'Ttjnj-  !m'J  !i*-«'ii  ivjt^-i*^i  )»y  thf  •••Kiniv  i-aiivaHEien^  ibe  coniniittee  «"oiiniCi.l 

th»-  \Mtt-«;  liiit  »h«-iv  onlv  ijiH-  iiianaif^r  ati«^i  aij«!  he  held  ihe  election  in  entire 

'ii-n-pTanl  'if  tL*-  f^.niip  of  law.  they  !>niytain«<il  the  rvjettion  of  the  return. 

.N/i..i//>  YK  KU"*tt,  .Vffh  1  Vmy MoMey,  670 

Former  Mceuioaisti  aot  peraiaaoaUy  diaqaalifltd  ia  Kaatackj. 

Tli«- -!tatrit»* '.f  Kentucky.  iia!«e<l  iii  W»2.  dei-larine  that  a^iherents  to  the  rehel lion 
-h«'M]<l  ii'>t  li^  it.'fL'^iilt'n^l  on*'  iif  thr  ipilitii'al  [arties  entitleil  t<>  representation  on 
th«' I'lti-tioii  Uianl*  ha*!  reft-rvniv  tn  the  M^t^^i«tn  [«rty  in  exigence  at  the  time 
\\if  a'-t  wa>>  i^:^'*!.  After  that  ftarty  ha^l  «'eai«eii  tii  exist  the  per^a^^n?  wh^i  had 
U'lori'^il  to  it  were  not  «li><jiiahtii'«i  fniiu  r^v^mni!  ai^  menilierF  of  other  jiaTties. 

li'inirA  \...  .Vlanj'.  41'^t  « -iTtj 2  Bart.,  762 

Not  fatal,  ia  abooaeo  of  fraud. 

\Vh«-r«-  \\i»'  rlt'rk  wan  not  a  i-iti7.i-n  nf  the  rnite^l  States,  and  the  oath  of  the  ofRceraof 
«'l»''-ti"ii  wa*  not  n.'tum*-!,  htit  then*  a}*(iearv<l  t^  !<•  mi  unfaime!*' and  there  wa? 
n<i  ♦•vjilfn*'*'  of  frauii,  \\\v  ('••innntttt*  'kvline*!  to  rejei-t  the  return?,  hut  held  that 
t)i«"-4'  irnr;riilaritii'?<,  if  in  ('••nnt^'tion  with  rinniiugtan<'es  tending  to  t«how'  fraud, 
nii;fht  !jav».*  cfiniM'lUil  tin'  n'jti-tinn  of  the  vote. 

Finl* »;  V-.  \Vn(h,  44th  '  'lU'j .Smith,  377 

Candidate  ierring  ai  registrar,  fatal  to  the  electioa. 

Th«-  law  «»f  North  (  ar-lina  j»rohihii»'«l  any  (-amlidate  from  acting!  as  regi^raror  judge 
of  «-l«-<tion.  Tlif  ri'njniitt^.'e  n*jt'<-te«l  th*'  return  of  a  prei'inet  on  the  immnil  that 
th«'  «Miit»'*tif  had  art«-*i  ft»r  a  *h«»rt  time  a>  ri-iiistrar.  The  minority  disaareeil  on 
th»'  trr«»iind  that  ri»nt»->t«'e  lia^i  \\**X  ai-tf'tl  a.-*  registrar,  hut  ha<l  merely  asft«isted  in 
i'h«-rkiri:5  off  liaincs  in  the  prt-semv  of  thi»  ilnly  a|»|v»inteil  re^sftrar. 

y.'it,,  \...  Morf.n.  4*ith  O'O'i I  Kll?..  ;^S7,  406 

Judge  alleged  to  have  been  interested  in  a  wager. 

\Vh«-r»-  It  v^it'*  alN-ji-<l  that  om-  uf  tin*  ••lliivr**  t»f  i'li*etion  was  dis4)ualifie<l  bv  lK»inn 
iijt»T«-.-t«-d  ill  a  \\a'j«T  on  the  ri-snlt  of  the  «'Ie«-tion.  hut  the  eviilenre  tfhowe*!  that 
}ie  liad  withdrawn  his  int«*n'>t  in  the  U*t  t)n  aii'ount  tif  lieintf  appointeil  insj»ei'tor, 
and  iht'H'  \\a»-  nothinL'  to  slmw  any  nnfairnes*!  in  the  eleetion,  the  eommittee 

r»-i'»i-«-d  t"  n-j«<-T  rh«-  pn-rinct. 

K'f/'l  \  -,  >f' '  '• .  i't'l-  '  '"/'V Mo]»ley,  r\\\\ 

Law  of  South  Carolina  requiring  three  manageri.  directory. 

•'It  S..iitlj  ('ap'liiia  had  intt-Fidr"!  iliat  an  t-UM-nMii  Iirld  hy  l«»ss  than  thn.'e  nianasr«Ts 
r-h'»iilil  ..n  that  air.. lint  1^-  \..id.  -ht-  \\'»"ild  liav«*  sitid  .«-o  in  her  statute.  She  did 
n-.i  -a\  .->;  li.-in-.'  thf  law  lixinL'  thr  ninulH-r  of  nKinaj«Ts  ir=  siinplv  ilirtH-torv." 

Si:, nil  ■    \  -.    jy'i'.'f   ■  u'lf.ril,;  /'.  i„,.-t    .   .'.fffj,    f'.i,fj MohlfV,    723 

De  facto  officers;  technical  title  will  not  be  inquired  into. 

"Tlir  -ii}»»Tii:trri.iints  i.t'  a  -i-patatr  «'l.-itii»n.  haMiii:  Un-n  api>ointt»d  by  a  court  or 
«.th»r  tril'in.al  hasiii'jthr  j'-rn'i-al  api"Hntiii::  p^wrr  i«»r  that  pnrpos^.*.  wliich  shiht- 
]nt«ii.|»-iit-  a<i  a-  -urh.  >  "I'm  ••wr,,^  n.i  ..thrr  p«'r>oii  apjH-arinL'  or  actim:  as  fontlift- 
iiiir  «  iai'iiaiit-  t.ir  th»-..trnr.  tin*  <«ininiittri-  will  ni»t  iinjuin.'  whether  thfv  wore 
ap)-'iiiti-i|  at  tin-  pa?ti«nlai-  trrin  «il  tin-  rourt  f«.ntrinplatt*<l  by  the  act  <»r  whetlier 
th«ri'  wa>  a  •\a<aiHv'  within  thr  int'anin::  of  thr  law." 

l)r"i,.  r  \-.  .I',i,,,.^ti>i>.  .'.''/  '  '"ii'j r.  and  IL.  71- 

Acts  of  officers  de  facto  valid. 

W'hrrr  it  wa>  ali«'i:«-d  that  thr  riri'tion  «iilirrr<  wvtv  rlcrtetl  at  a  nu'etin^j  in  .\pril, 
wiM-rra'-  tliry  ^li'»iilil  haNr  U-rM  flrttrd  ill  Mafch.  )»nt  no  iraiid  was  allt*gi»<l,  the 
riiiiiiiiittrr  imai.i in< 'U-lv  lu-1'1  that  th«*  per^on^  olliriatinir  wore  otlicers  lir  utrtn^  act- 
iijj  in  l'«hm1  laith.  and  that  thr  \<»t«*>  nM*riv<il  by  tlnMu  wort'  pr«>piTly  ronnte<b 

M.l!>bn  v-.  /•■'///', .  ./;//i  *  ••li'j 1  Rart.,  177 

\Vli«?r  tln'tf  wa>  rvidriirt-  that  thr  sn|K'rvisor  of  t»NMtion  had  Ikhmi  <lisloyal,  and  ctmhl 

n'»t  triithtuUv  takr  tlu*  oath  rninin'd  l»v  tht'fonstitntion  df  Missouri,  but  so 'far  as 

,  ^  lad  lak«*n  il,  tln*commiltee  licid  tluit  hv  was  at  least  an  oflieer  dejariOy 
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"whose  acts  are  not  to  be  questioned  in  a  collateral  proceeding,  but  only  in  some 
pro(!eeding  bringing  his  title  to  the  office  directly  in  <]ue8tion." 

Burrh  vs.  Van  Horn,  40th  (.\mg 2  Bart.,  206 

If  all  the  election  officers  belonged  to  the  same  party,  in  violation  of  law,  neverthe- 
IcHs,  if  they  were  regularly  appointed,  and  held  a  fair  election,  they  were  at  least 
officers  deJactOy  and  the  election  should  stand.  Similarly  with  polls  where  some 
of  the  officers  were  returned  rebels,  who  were  alleged  to  fee  disqualified. 

McKee  vs.  Yountj  {minority  report)^  40th  Cong 2  Bart.,  437 

**  It  is  well  settled  in  law  that  so  far  as  the  public  is  concerned  the  acts  of  one  who 
claims  to  be  a  public  officer,  judicial  or  ministerial,  under  a  show  of  title  or  color 
of  right,  will  l)e  8ustaine<1.  Such  a  person  is  an  officer  in  fact,  if  not  in  law,  and 
innocent  parties  or  the  public  will  be  protected  in  so  considerhig  and  trusting  him.*' 

EgglesUm  vs.  i<trad€r,  41st  Cong 2  Bart.,  901 

Where  a  registrar  had  ])een  removed  a  short  time  l)efore  the  elecition,  but  not  having 
been  notified  of  his  removal  and  his  successor  not  having  qualified  or  made  any 
attempt  to  assume  the  duties  of  the  office,  he  had  continu^  to  exercise  the  duties 
of  the  office  and  had  certified  the  returns  to  t^he  governor,  who,  with  the  other 
officers  coinprising  the  State  canvassing  board,  hacl  rejected  them  on  the  ground 
that  **no  official  returns  had  been  received,"  the  committee  held  that  he  was  at 
least  an  officer  de  facto,  whose  official  acts  affecting  third  parties  and  the  public 
must  l)e  held  valid.  But  in  this  casts  the  true  result  having  been  proved  outside  the 
returnn  by  the  testimony  of  the  officers  of  election,  the  vote  must  in  any  event  be 
counted,  without  regard  to  the  validity  of  the  certificate. 

Giddbigs  vs.  Clark^  4^d  Cong Smith,  94 

Where  it  was  ol)jecte<l  that  the  majority  of  the  election  officers  of  a  precinct  were 
"unofficial  persons,  not  authorized  by  law"  to  act,  but  there  was  no  evidence  of 
fraud  or  unfairness,  the  committee  held  that  they  were  ^'ipso  farto*^  officers  and 
refused  to  reject  the  returns. 

Finieyws.  HWW/»,  44lh  Cmg Smith,  390 

Where  part  of  the  officers  of  election  were  not  regularly  chosen,  but  were  tie  facto 
officers,  and  there  was  nothing  shown  to  impeach  their  action,  it  was  held  that 
the  poll  was  not  vitiated  by  the  irregularity  of  their  appointment. 

Cox\s.  SlraUy  44th  Cong Smith,  436 

An  election  held  by  one  regularly  appointed  inspector  and  one  officer  de  facto  acting 
under  color  of  authority,  in  the  aoeence  of  fraud,  is  valid. 

Smalls  vs.  Elliott  (minority  report)^  50th  Cong Mobley,  718,  722 

It  takes  bat  little  to  conititute  an  officer  de  facto. 

"It  takes  but  little  to  constitute  an  officer  de  facto  as  affects  the  right  of  the  public. 
The  exercise  of  apparent  authority  under  color  of  right,  thus  inviting  public  tnist 
and  negativing  the  idea  of  usurpation,  is  sufficient.  There  need  have  been  no 
vacancy  in  the  office  claimed  to  be  holden;  indeed,  no  such  office  may  have  ever 
existed." 

Egglestan  vs.  Strader,  41st  Cong 2  Bart.,  901 

A  mere  nsnrper  not  an  officer  de  facto. 

Where  a  person  was  appointed  to  an  office  in  which  no  vacancy  existed,  and  was 
appointed  by  the  county  court,  though  the  power  of  appointment  resided  exclu- 
sively in  the  governor,  he  was  held  to  be  not  even  an  officer  de  facto,  but  a  mere 
usurj)er,  all  of  whost^  acts  were  illegal  and  void. 

Sheaf',  vs.  Tillman,  41st  (\mg 2  Bart.,  911 

A  probate  judge  acting  on  a  canvassing  l)oard  where  a  justice  of  the  peace  is  required 
to  act  is  not  an  officer  de  facto  in  the  meaning  of  the  law,  because  he  is  not  acting 
under  color  of  title  as  a  justice  of  the  peace. 

Don  nelly  vs.  Washburn  ( majority  report ) ,  4(>th  Cong 1  Ells. ,  464 
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I 

Om  penoBaUy  diiq^iWitdl  oim  B«t  to  am  oAwr  At  fluto. 

^inoni!  can  not  lie  offioen  defado  who  do  not  poonflB  the  qndiflftUiiig  wquiied  lor 
officers  df  jure,  "One  may  be  an  officer  oe /oelo  who  has  been  inwnkriy  or 
improperly  appointed  or  selected,  and  his  acta  may  be  btiidiing  on  thira  peraoos; 
but  in  a  vim  of  personal  disqnalificatioa  of  the  oflfoer  for  reaeona  whieh  eoold  not 
be  cured  by  a  change  in  the  noanner  of  his  selection,  the  rale  is  onivenal  that  he 
can  have  no  jurisdiction,  and  all  his  acts  are  void  from  the  beginning  for  want  of 
authority." 
Reidyti.  JidUm, 4J»i  (hntj SBait.,  Sffi 


Not  Swokn. 

Vot  nmra,  fital  to'tha  eltetioa. 

The  committee  recommended  that  the  vote  of  a  coontr  "be  qtclnded  beoMMetfae 
officera  of  election  luid  refused  to  take  the  oath  prescribed  by  law.  The  Hodae  did 
not  act  on  the  report. 

McFhrhnid  vh.  pHrvi(mce,  8th  Cong C  and  H.,'31 

Where  the  officers  of  election  in  three  counties  were  shown  not  to  have  been 
sworn,  and  there  were  indications  that  the  officers  in  the  other  two  coonties  were  also 
not  Hwoni,  the  election  was  set  aside. 

AfrFarland  \».  Odpepper,  JOth  Cong C.  and  H.,  221 

Where  there  wa8  no  certificate  on  the  returns  of  several  ooontieB  that  any  oath  had 
been  adininisteriKl  to  the  clerks  of  the  poll  the  committee  held  the  election  void, 
but  the  UotiHe  refused  to  cruncur. 

TalUiferm  vs.  Ifungerford  ($d  eonieM),  ISih  Cong C.  and  H.  250 

A  return  waH  rejected,  among  other  reasonB,  because  the  officers  were  not  swoni. 
EaMoH  vs.  Scott,  Wh  ihng C  and  IL.276 

"The  negliH't  f)y  the  sheriff,  or  other  officer  conductins  the  dectiony  to  take  the 
oath  rcMiuiriHl  '})y  law  vitiatefl  the  poll  for  the  particular  prednct  or  ooontv,  and 
the  whole  votcj^  of  8U(?h  precinct  or  county  are  to  be  rejected,"  even  "althoogh 
he  now  Hwi.'urH  *  that  lie  conducted  the  election  impartially  and  legally,  acooiding 
to  the  lH»h<t  of  liis  knowledjrc*  " 

Draper  v.s.  ,hthmt<m,  JM  (o7uj C.  and  H.  710,  712 

Where  th<?  ofHeers  of  eli^etioii  had  lH»en  sworn  bv  a  notary  public,  who,  m  Nebraska, 
vfiui  not  authorised  to  aduiiiuHter  oaths  in  suefi  cbjh^,  the  majority  of  the  commit- 
tei*  held  that  uuder  tlie  preetnlentH  thin  vitiated  the  election,  but  they  preferred 
to  reject  only  the  illejral  voten. 

( iiniumtii  vs.  I'Wfjititini  { lunjttr'itij  rtjmrt),  S5th  Cong ^.1  Bart.,  269 

Returns  rejected  where  there  were  indications  of  fraud. 

Where  there  was  no  proof  that  the  olficers  of  election  iu  three  precincts  were  sworn. 
and  thi're  were  ^ross  irn-gularitiej?  and  indications  of  fraud,  the  committee  rejectee! 
the  1)o11h.  If  it  were  not  for  the  taint  of  fraud  the  committee  would  not  have 
wisluMl  to  deprive  the  voters  at  these  precincts  of  their  votes,  but  in  view  of  all 
the  susi)icious  circumstances,  they  held  that  the  contestant  ought  either  to  have 
proved  that  tlie  otlicers  in  fact  were  swoni  or  that  the  returns  represented' the 
result  of  a  fair  eli'ction  and  a  correct  count.  Neither  of  these  thin^  having  been 
shown,  the  returns  were  ngc^ted  on  the  j!:round  that  the  election  officers  were  not 
sworn. 

llhir  vs.  namtt,  Mth  (hmj 1  Bart.,  308-^28 

Where  intimidation  prevails,  slight  irregularitiei  fatal. 

The  vote  of  a  prtn-inct  should  not  he  rejected,  in  the  al^stmce  of  fraud,  simply  because 
the  oflicers  wen*  not  swoni,  hut  where,  in  a  county,  there  had  Ijeen  general  oigan- 
ized  intimidation  a^rainst  a  certain  class  of  voters,  the  precincts  in  that  county  where 
the  law  was  not  strictly  complied  with  and  the  officers  were  not  sworn  should  be. 
thrown  out. 

Sfiea/e  vs.  TiUnmit,  41^  ( \mg 2  Bart,  912 
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With  other  circamstances,  fatal  to  the  election. 

Where  four  judges  and  tlie  registrar  were  required  to  conduct  the  election,  and  only 
two  judges  acted,  and  they  were  sworn  by  an  oflScer  not  authorized  to  administer 
the  oath,  the  committee  rejected  the  returns  on  this  ground  among  others.  The 
minority  held  that  the  officers  were  de  facto  officers  and  their  acts  valid. 

Yealesx^.  Martin,  46th  Cong 1  Ells.,  387,398 

Whether  failure  to  be  sworn  vitiates  election. 

Where  an  election  was  attacke<l  on  the  ground,  among  others,  tliat  the  officers  of 
elet^tion  at  one  pre<*inct  were  not  sworn,  the  committee  held  that  this  would  cer- 
tainly not  vitiate  the  whole  election,  and,  as  it  would  not  affect  the  result  to  throw 
out  the  precinct,  did  not  decide  the  question  of  its  rejection. 

Arnold  vs.  Lfa,  2tst  Cong C.  and  H.,  605 

Hot  sworn,  sufficient  if  sworn  after  the  election. 

Where  the  clerks  of  the  poll  were  required  to  be  sworn  before  the  election  **that 
they  would  take  the  poll  fairly  and  impartially,"  and  they  were  not  sworn  until 
the  next  day,  when  they  swore  "that  the  same  did  contain  a  just  and  true  account 
of  all  the  votes  taken  at  the  said  election  to  the  best  of  their  knowledge  and  belief," 
it  was  held  to  be  sufficient. 

P(/rterfi€ld  y8.  McCoy,  14th  Cong C.  and  H.,  268 

Two  out  of  three  not  sworn  may  not  be  fatal. 

Where  the  election  had  been  held  by  the  sheriff  an(l  two  superintendents,  and  evi- 
dence of  doubtful  admissibility  was  introduced  to  show  that  one  of  the  superintend- 
ents and  the  sheriff  were  not  sworn,  the  committee  held  that  even  if  the  evidence 
were  admitted,  they  would  not  be  inclined  on  this  ground  to  set  aside  an  election 
where  no  fraud  or  unfairness  was  allegeil  and  from  which  the  illegal  votes  had 
already  ))een  purged  under  a  rule  very  favorable  to  the  party  attacking  them. 
The  minority  held  that  the  oatli  was  ei«iential  and  tliat  the  \yo\\  should  l)e  rejected. 

Botts  vs.  Jfmes,  28th  Cong 1  Bart.,  78,  and  Report  520,  Ist  sess.  28th  Cong. 

Judges  sworn  by  officer  of  doubtful  authority,  election  not  vitiated. 

Where  the  judges  were  sworn  by  an  officer  whose  authority  to  administer  the  oath 
was  questionable,  and  where  the  clerk  failed  to  act  during  the  entire  day,  and  the 
votes  were  recorded  (the  election  b<?ing  riva  voce)  by  the  judges,  the  committee 
unanimously  refused  to  reject  the  votes. 

Chri»man  vs.  Andersoti,  SGth  Cong 1  Bart. ,  338 

Hot  fatal  to  the  election. 

Where  the  county  board  of  canvassers  had  rejected  a  return  (in  Florida)  on  the  ground 
that  the  return  did  not  show  that  the  officers  were  sworn,  but  the  evidence  snowed 
that  they  were  in  fact  sworn,  the  committee  counted  the  vote.  "Even  the  fact  that 
the  inspectors  of  election  were  not  sworn  will  not  of  itself,  in  the  absence  of  fraud, 
render  the  election  void." 

Finley  vs.  Bisfjce  45ih  Cong 1  Ells.,  99 

Election  not  vitiated,  even  in  West  Virginia. 

Under  the  statute  of  West  Virginia  forbidding  the  county  canvassers  from  counting  a 
precinct  return  unless  it  was  shown  either  by  the  regular  certificate  or  other  evi- 
dence that  the  officers  of  election  had  l)een  sworn,  a  precinct  return  had  been 
thrown  out  by  the  county  canvassers.  The  committee  refrained  from  deciding  the 
question  whether  the  law  should  l)e  construed  as  mandatory  or  directory,  and  of 
its  constitutionality,  but  counted  the  votes  of  the  precinct. 

McG'mms  vs.  Alderson,  51st  Cong Rowell,  638 

The  acts  of  unsworn  de  facto  officers  valid. 

"The  mischiefs  which  society  would  suffer  were  the  acts  of  de  fiicto  officers  declared 
void  would  be  great,  indeed,  and  in  no  case  would  the  consequences  of  declaring 
the  acts  of  such  persons  voicl  l>e  more  inconvenient,  or  subject  to  juster  disapproval, 
than  in  the  case  of  election  officers.     To  disfranchise  and  defeat  the  declared  will 
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of  a  whole  coiimumity  for  no  fault  of  thoir  own  or  of  the  candidate  on  whom  their 
suffra^'H  wen^  l)i^towe<l,  through  the  mere  omintjionof  a  judgeorclerkto^becribe 
hi8  name  to  the  oath,  woiii<l  ))e  an  intolerable  hardship  and  wronj;;." 

lUair  VH.  Hamit  ( miuurity  report),  SOth  ( 'oug Report  563,  p.  85 

Where  the  election  olficersi  wen^*  sworn  bv  an  officer  not  authorized  to  administer 
oathn,  t)ut  without  fraud,  the  committee  fiehi  that  **the  judges  and  clerks  bei^nie, 
by  taking;  the  oath  in  ^mkI  faith,  public  otficers  (le/actOj  for  tlie  purpose  of  con- 
ducting the  eliM'tion,  an<l  their  act«  are  valid.*' 

Ktjfmtz  VH.  (ofroth,  Hifth  (hng 2  Bart.,  144 

*'In  order  to  j^ive  validitv  to  the  official  acts  of  an  officer  of  election  so  far  as  they 
affect  third  partita  or  the  jmblic,  and  in  the  al>*tMice  of  fraud,  it  is  only  necessary 
that  Huch  officer  hIiuII  hav»'  rolor  of  authoritv.  It  is  sufficient  if  he  \)e  an  officrer  tie 
farto  and  not  a  mere  u.«uri>er."     (I^eadin^  case;  many  authorities  cited. ) 

Banun  VH.  Adamn,  41i^t  ^ '"'<[/ - 2  Bart.,  765 

Where  all  the  r)fficerH  are  not  shown  to  have  Ikh^u  sworn,  but  no  harm  has  resulted, 
it  will  not  vitiate  the  elei'tion,  they  iH'injr  dc  fnHn  officers.  And  in  West  Virginia, 
where  it  is  provide<l  that  the  fact  of  taking  the  oath  must  either  appear  on  the 
jKjll  l>ookH  or  Ik'  proveil  to  the  Hatisfaction  of  the  commitsioners  of  the  county 
court  U'fore  they  c{«»  count  the  vote  of  a  pre(*inct,  and  the  county  commissioners 
<li(l  rount  the  vote  of  a  i)recinct  wliert'  the  oath  was  not  sufficiently  certitie<l  on 
the  iM.)ll  lM)okH,  it  will  Ik^  preHumwl  that  they  had  satisfied  themselves  of  the  fact 
by  other  evidence  iH'.fore  counting  the  vote. 

Snuth  VH.  Jarkfton,  6M  Cuiuj R<^>well,  21 

Where  oath  of  loyalty  not  taken,  invalid. 

Where  neither  election  olHcern  nor  votern  tcKjk  tlx»  oath  of  loyalty  prescribeil  by  the 
convi'ntion  organizing  the  provinional  government  of  Alissouri  the  (committee 
unaniiimuHly  rejected  the  vote  of  the  prcH-inctn. 

IaiuIhuij  VH.  »V'o//,  .jsth  <  \mg 1  Bart. ,  571 

Oaths  not  on  file,  may  not  prove  that  they  were  not  taken. 

When^  the  oathn  of  the  otlicern  of  ele(!tion  of  a  prtH'inct  were  not  on  file  in  the  office 
of  the  prothonotary,  wliere  they  were  required  to  \m^  file<i,  l)Ut  it  appeared  that  the 
pa|K'i*s  were  carelessly  kept  by  the  prothonotary,  an<l  allowtHi  to  Ixj  taken  from  the 
otlice  l»y  different  persons,  the  eoinniittei;  disreL'urded  the  al>Henceof  the^^e  }>ap<»rH. 

linj(  r^oll  vs.  yni/lor,  ,,'fjfli  ( 'nut/ 1  Bart. ,  .'J5 

Taking  of  oath  irregularly  certified 

Where  the  jiid<res  were  i-e(nnre<l  to  he  sworn.  aii<l  the  fact  t<>  Ih»  (rertifie<l  on  the 
returns  m  a  iriven  Inrin,  an«l  the  cerliticate  was  not  in  form  of  law,  but  the  com- 
mittee were  satisfied  Iroin  it  that  thf  jnd«jes  were  in  lact  sworn,  the  return  WiiH 
all(»wed  to  stan<l. 

/v/.s/o„  \  s.  s<->,/(,  /;fh  ( 'n„<i C.  and  II.,  281 

Proved  to  have  been  in  fact  sworn:  votes  counted. 

Where  preenict  retnrns  were  rejette(l  hy  county  canvassers  on  the  ground  that  the 
jud;:es  were  n<»t  certilied  to  iiave  l^'en  sworn,  but  it  appeaiCMl  from  the  evidence 
that  thev  were  in  lact  >worn,  the  committee  nnanim»»nslv  counted  the  votes. 

Milli  r  vs.  'r/intiip.son,  ..'/>/  <  'unij 1  Bart.,  1 19 

Taking  of  oath,  etc  .  not  properly  certified 

On  a  prniKi  I'fici,  <'a>e,  where  "the  law  in  relation  to  the  certifying,  nigning,  and 
returninir  with  the  poll  hm.k  the  eNidence  of  the  administering  the  oath  to  the 
ot!i<-ers  oi  the  elect  ioii  w  a-  w  holly  disregarded  '  the  committee  rejected  the  returns, 
but  on  the  ca-e  <.n  the  m«-nts,  it  ai)pearini:  that  the  ollicers  were  in  fact  sworn,  the 
Votes  were  counted. 

Kon„t:  vs.  <  oiln'tl,,  .iHili  ( '<>i,<i ...  L'  IWt.,  32,  142 

Oath  not  certified,  returns  rejected. 

Where  the  statute  nNjUirtMl  the  fact  of  takinu:  the  oath  to  appear  on  the  ]K)11  l)ook, 
and  it  did  not  so  appear,  the  ?"eturns  were  reject<-<l. 

llnrrh  vs.  Vnn  Jlnm,  .;o(h  ( >>//// 2  Bart.,  20() 


OFFICERS   OF   ELECTION.     .  793 

Oath  not  certiiled,  and  retnm  signed  by  only  two  out  of  three  officers. 

Where  there  was  no  evidence  that  the  managers  were  sworn,  and  the  return  was 
signed  by  only  two  out  of  the  three  managers,  the  minority  of  the  committee  held 
that  it  was  incumbent  on  the  contestant  to  supplement  the  return  with  parol  evi- 
dence, and  as  he  had  not  done  so,  rejected  the  return.  This  precinct  is  not  men- 
tioned in  the  majority  report. 

Sloan  vs.  Rawls  {minority  report) ^  4Sd  Coiuj Smith,  177 

I 
Oath  not  snbscribed,  and  returns  irregnlarly  forwarded. 

Where  the  managers  did  not  subscribe  the  oath,  and  forwarded  their  returns  irregu- 
larly, the  committee  were  of  the  opinion  that  strict  rules  of  law  would  require  the 
rejection  of  the  return.  It  had  been  rejected  by  the  county  managers,  but  there 
being  no  evidence  of  fraud  and  some  evidence  of  the  correctness  or  the  vote,  the 
committee  unanimously  counted  it. 

Sloan  vs.  RawU,  4-Sd  Cong Smith,  151,  177 

Vote  counted. 

The  committee  counted  the  vote  of  a  precinct  which  had  been  rejected  by  the  county 
canvassers  on  the  ground  that  one  of  the  judges  was  not  sworn. 

Broum  vs.  Swanson,  66th  Cong Report  1070,  p.  2 

Does  not  invalidate  election. 

The  failure  of  the  judges  and  clerks  of  election  at  a  precinct  to  take  the  oath  pre- 
scrilHjd  bv  law,  if  such  was  the  ca*ie,  did  not  invalidate  the  election.  The  vote  can 
not  he  affecte*!  l)v  the  failure  of  an  election  officer  to  jKjrform  a  duty  that  is  purely 
ministerial  and  directory. 

Good*:  vs.  Ejyesy  63d  Cong Report  1952,  p.  8 

Seqnirement  merely  directory. 

**  It  is  the  opinion  of  the  committee  that  the  statute  [of  North  Carolina]  with  refer- 
ence to  swearing  officers  of  election  is  simply  directory." 

WillUims  vs.  Settle,  53d  Cong Rejwrt  837,  p.  4 


l*AHTisAN  Appointment  of. 

Officers  of  election  not  all  of  the  same  party;  how  proved. 

Where  the  law  re^iuires  tlie  election  officers  to  be  appointed  from  different  political 
j>arties,  the  way  in  which  they  vote  at  an  election  after  their  ap|X)intnient  is  not 
sufficient  evidence  of  their  political  character  at  the  time  of  their  appointment. 

Blakey  vs.  Golladay,  40th  Cong 2  Bart.,  419 

Where  it  is  required  that  the  officers  of  election  shall  not  all  \ye  of  one  party  except 
in  certain  contingencies  the  burden  of  proof  is  upon  the  party  charging  illegality 
to  show  that  these  contingencies  did  not  exist. 

Thohe  vs.  Carlisle,  60th  Cong Mobley,  527 

Strong  proof  of  conspiracy. 

Where  the  law  is  violated  by  appointing  officers  of  election,  all  of  one  i>olitical  party. 
**it  is  in  itself  a  very  strong  proof  of  c(»nHpiracy  and  fraud." 
Dfjnnelly  vs.   Washburn  {majority  report ),  4fjth  Cong 1  Ells. ,  458 

Condemned,  but  election  saved  by  presence  of  United  States  supervisors. 

Where  the  otlicern  of  election  appointed  to  represent  one  party  were  selected  Viecause 
of  their  illiteracy  and  iiu*(>iup(»tency  the  committee  condemned  it  as  a  <»lear  abu.^e 
of  the  law,  and  held  tliat  but  for  the  countenicting  effect  of  the  I'nited  States 
suiKjrvisor's  law  "we  would  be  strongly  inclined  to  apply  a  corrcH^tive  to  this  mani- 
fest abuse  of  power." 

Buchanan  vh.  Manning,  47ih  <  hng 2  Ells. ,  295 
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May  be  one  link  in  a  chain  of  eyidence  to  show  conspiracy. 

**Tht»  apiMjintiiH'iit  of  iimnajion*  of  fUn-tion,  in  fairiM»sH  and  common  dei'encv,  should 
Ik'  niaMi'  from  opjK»site  iHilitical  i>artii»s.  A  n^fusal  to  do  ho  in  the  fa<*e  of  a  statute 
din»rtin>j  it  to  1h»  done  may  in  Home  inntaneen  Ikj  evi<ienee  of  fraud,  and  it  might 
form  an  imiMirtant  link  in  the  chain  of  circumHtan<>(>H  tending;  to  estahlinh  a  i*i>n- 
spiracy."  But  in  tliis  i-aw  the  committee  were  not  t^atistietl,  from  all  the  eNndem^e, 
of  tlic  cxiMt«Mic<'  of  a  connpinicy. 

HurhatHift  vs.  MnnniiKj,  47th  Cong 2  EIIh.,  297 

May  shift  harden  of  proof. 

"The  apiH>intment  of  illiterate  inHjKH'torH  and  (MimmiH^ionerH  takes  away  from  the 
n»turn  of  the  ele<'tion  ollicern  that  pn^numpli^m  of  truth  which  otherwise  it  would 
have,  an*!  a  j>arty  claiiiking  a  seat  on  tlu*  n*turn  of  such  ottiivrs  must  show  the 
utmoHt  ^<hmI  faith  in  the  election." 

liiichamin  vs.  Mannimj  ( inim/ritij  rrfnn't),  47th  < \ftnj 2  Ells.,  337 

Impairs  credit  of  retnms. 

ReturiiH  are  only  prima  facie  corn»ct,  meaning  Himj>ly  that  a  rehuttable  presumption 
of  law  Htandn  U'hind  them.  Their  cre<lit  in  greatly  im])aired  where  the  election  is 
entirely  under  the  control  of  one  partv. 

Eiujlish  VH.  rnllv,  48th  (ahuj Mobley,  170 

May  be  evidence  of  conspiracy. 

"Where  the  course  is  systematically  pursncul  of  api)ointin^  on  the  eltrtion  IxMirds  to 
represent  tlie  minority  or  opiH)sition  jwirty  jK'nmns  not  indorHe<l  by  that  j>arty, 
and  as  to  whose  loyalty  to  the  jmrty  whose  interests  they  are  expt»cted  to  ^uanl 
there  is  a  (piestion,  or  of  apiM»intin^  rH»rs<jns  who  an*  unable  to  read  and  write, 
when  there  would  hi*  no  diiliculty  in  tindin^  men  well  (luaiiHiHl  in  those  resptvts, 
this  ou^ht  of  itsi'lf  to  In*  considered  evidence  of  conspiracy  to  defraud  on  the  jmrt 
of  the  election  officers." 

Thrnt  vs.  ( 1arh\  r,Jst  (  omj Rowell,  182 

Raises  suspicion  of  conspiracy. 

"Where  the  law  provides  that  each  of  the  two  iwjlitical  parties  shall  have  represen- 
tation on  the  election  hoanl  «»f  inspi-ctnrs  it  is  a  provision  to  prevent  dishoncvt 
partisans  frnm  makniL'  false  returns;  an«l  in  snch  case  the  appointment  of  men 
nicunipeteut  tn  determine  whether  the  return  is  honest  or  not  to  rej)resent  the 
party  oppose*!  to  the  apj>ointin;i  power  tends  to  prove  an  intent  to  prevent  that 
watchfulness  intended  to  he  secMre(l  I>y  the  statute,  an<l  raises  a  strong  suspicion 
(if  it  i\i\v^  n(»f  fully  prove)  of  c()nspiracy  to  falsify  tne  returns." 

M(l>fi{iir  vs.   Turpi II,  :'>Isf  (  n,,(j Rowell,  2i>5 

Weakens  prima  facie  force  of  returns,  but  standing  alone  not  fatal. 

"A  statut<»ry  j»invision  for  allnwin;;  ojtpofini:  parties  to  have  re})resentation  on  all 
electi«»n  Imards  having' char»:e  of  the  <'onduct  of  ele<'tions  is  usually  dt^Mueil  ntv- 
essarv  to  secure  hone>t  results,  an<l  when  fairlv  executed  in  letter  and  spirit  mav, 
iis  a  rule,  he  relied  on,  at  lea>t  so  far  as  counting  and  returninu:  the  vote  is  involvetl. 
A  ;»eneral  an<l  willful  disre<.'anl  hy  the  apj>ointiu«:  power,  either  of  the  letter  or 
spirit  of  the  law,  raises  a  >troni:  presumption  of  an  intent  on  the  jmrt  of  the 
appointiuL'  (»flicers  to  afford  opportunity  for  fraud.  ^  *  *  While  the  statute 
<loes  in»t  din'ct  how  the  ap|»ointiui:  IxMiies  shall  uiak^' selections,  its  spirit  clearly 
requires  that  in  sricctiiii:  representativ<'s  of  the  different  parties  the  wishes  of  those 
repre>entin;r  the  party  or^'aiii/.ation  shall  he  considi-red,  and  that  the  ap|K)int4H.»s 
shall  he  men  ha\  ini:  the  c(.niid<'nct' of  their  |>olitical  a?-so<'iate>.  The  selection  of 
men  to  represent  a  political  party  on  an  election  hoard  who  habitually  vote  the 
o])p<»site  ii<'ket,  who  are  n(»t  truste«l  in  their  party,  or  w  ho  are  notoriously  incom- 
petent, is  not  a  compliance  eitlier  with  the  letter  or  the  spirit  of  the  statute. 
*  *  ^  While  suspicion  attaches  to  all  such  precincts,  such  suspicion  is  not  suf- 
ticient  to  invalidate  the  return,  in  the  absence  of  other  evidence,  hut  it  <loes  have 
the  effect  of  recjuirin^  less  evidence  to  overturn  the  jtrinifi  f'lcir  correct nt*ss  of  the 
returns." 

inn  vs.  Catchlwjs,  r^Ist  (.\ni[i Kowell,  8(H 
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Seqnirementt  (in  Alabama)  diractory. 

The  requiremente  (in  Alabama)  for  the  appointment  of  election  officers  from  both 
j)artie8  are  not  mandatory.  **In  onier  for  the  failnn?  to  do  certain  8pecifie<i  acts 
or  the  doing  of  certain  proliibited  8j>ecified  acts  to  be  fatal  to  the  validity  6t  the 
election,  the  ntatute  must  declare  such  acta  or  the  omiwion  to  do  such  tliingH  as 
fatal  to  the  election."  «  «  *  "  Xor  are  statutory  proviHions  relating  to  elections 
rendered  mandatory  by  the  circumstance  that  the  officers  of  the  election  are  crim- 
inally liable  for  their  violation." 

Aldrirh  vp.  Robhius  {minority  rejyi/rt) ,  56lh  Omg HeiM>rt  .S27 

Evidence  of  ftrand. 

In  pret!in<!ts  where  the  county  ele<*toral  l)oardH  had  refustnl  to  ol)ey  the  law  for  giving 
lx)th  j)artieH  rt»pre**entation  on  the  precinct  election  Injards  the  returns  showed  a 
result  the  reverse  of  the  usual  and  expectetl  vote,  an<l  there  were  nuuiy  other  indi- 
cations of  fraud,  the  committee  threw  out  the  whole  vote. 

Th/rp  vs.  MrKenney^  54ih  dmg Rei)ort  1531 

Kay  help  establish  conspiracy,  even  nnder  directory  statute. 

**The  provision  of  law  requiring  judges  of  election  to  be  able  to  read  and  write  and 
selei'ted  from  votersknown  tolnjlongto  different  political  parties  is  wiseand  salutary. 
as  evidenced  bv  its  l)eing  recognized  and  incorporated  in  the  election  laws  of  all 
the  States  which  claim  to  have  honest  election  laws."  '* This  i)rovision  might 
ordinarily  \yd  ccmnidereil  as  mandatory,"  But,  in  V'irginia,  where  it  was  expressly 
directory,  this  fact  **  never  was  jntende<i  as  a  shield  for  fraud,"  and  when  the  cir- 
cumstances justify  it  che  general  refusal  to  ol^y  the  law  may  be  one  of  tl\e  facts 
which  (establish  conspiracy. 

TJiorp  vs.  McKenneijy  54th  Cfnifj RejH)rt  1531 ,  i>.  H 

A  conspiracy  to  defraud  reasonably  inferred. 

**  It  is,  of  c'ourse,  T)ossible  for  a  lx>anl  comix)sed  wholly  of  men  of  one  party  to  properly 
and  honestly  nischarge  the  dutii»s  of  such  l>oanl,  and  tne  law  i)resumes  that  their 
duties  were  so  discharge<l,"  but  in  this  case,  where  the  conduct  of  the  officials  was 
generally  and  grosslv  unfair,  "the  presumption  of  law  in  their  favor  is  overthrown; 
and,  construing  thefr  action  in  the  liglit  of  the  conduct  of  the  suj>ervisors  of  regis- 
tration and  Democratic  challengers,  a  conspiracy,  involving  them  all,  to  defraud 
the  colore<l  voters  of  their  ballots  in  the  interest  of  the  contestee,  is  reasonably 
inferreil."  The  vote  of  a  whole  city,  in  which  this  conspiracy  was  airrie<.l  out, 
was  exclud(Hl. 

Murray  vs.  Elliott^  o4th  Cong Report  1567 

When  deliberate,  evidence  of  frand. 

Where  the  law  for  giving  l)oth  parties  representation  on  the  election  boards  was 
violated,  not  by  inadvertence  but  through  delil:)erate  partisan  design,  and  there 
were  other  (!in*umstances  indicating  fraud  at  the  i)olls  at  which  contestant's  party 
had  no  representation,  the  (M)mmittt»e  threw  out  these  polls. 

Thorp  vs.  Ep€»,  5o(h  Cong Rei)ort  428 

Prima  facie  evidence  of  frand. 

**The  appointment  on  the  election  Ixmrds,  to  represent  one  of  the  opposing  parties, 
of  j)ersons  not  in  sympathy  with  or  objectionable  to  that  party,  or  of  i)er8ons 
unable  to  read  and  write  a"nd  without  the  necessary  mental  capacity  to  enable 
them  to  serve  intelligently,  should  of  itself  be  regardeil  as  evidence  of  conspiracv 
to  defraud  on  the  part  of  the  election  officials,  ami  tliat  the  api)ointment  oi  sucli 
persons  was  prima  facie  evi<lence  of  fraud  and  misconduct  on  the  part  of  those 
eharge<l  with  the  constitution  of  these  boards  and  the  conduct  of  the  election, 
where  it  was  possible  to  ap[><)int  competent  and  well-known  representatives  of  the 
cx)mplaining  |>arty  to  act  as  judges  or  inspectors  of  election."  This  presumption  is 
still  more  emphatic  when  timely  and  j)roi)er  a]>plicatiou  was  made  for  the  api>oiut- 
ment  of  propter  i)ersons. 

Piittcrson  vs.  Oinnack,  ,55th  f'ong Rejwrt  895,  p.  5 
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One  circamstance  showing  conspiracy. 

The  committee  held  that  a  conspiratty  to  control  the  election  of  one  county  by  fraud 
wafVhown  by  tlu»  oiyaiiizatioii  of  the  election  boards  all  in  the  interest  of  one 
party,  by  the  conduct  of  these  election  boards  at  the  election,  and  the  conduct  of 
the  r«n?iHtration  ollict^re  Ijefort*  the  elcH'tion. 

AMrich  vs.  Phmnati^  o/ith  (^nuff Report  284,  p.  4 

Only  reg^ilar  party  committees  recognised  in  Lonisiana. 

ITn<lcr  the  law  of  I/ouiniana  providinj?  for  the  representation  on  the  election  boands  of 
all  i)artit»H  (*aj4tin^  10  {mr  cent  of  the  vote  at  the  previous  election,  the  iHimniittee 
hela  that  (rontestant,  whr)  was  nominated  by  petition  as  an  Inde]>endent  Repu)>- 
lican  f*andidate,  was  not  deprived  of  any  Ui»il  risht  by  the  failure  to  appoint  elec- 
tion insiKH'tors  frr)m  a  list  of  Republicans  selected  by  him,  and  the  ap{K)mtiueiit  of 
those  pro|M)sed  by  tin*  ri»>?ular  liepublican  committee  instead. 

Rnmain  vs.  Mcf/rr,  'toth  Comj Rejwrt  1521,  p.  3 

(JiiAN(JK  OR  Delay  in  Appointment. 

Baspicions,  but  standing  alone  not  fatal. 

Unwarranted  chanjrcs  in  judjres  of  ele<!tion,  made  without  reason  or  excuse,  only  a 
few  days  l)eforc  tlic  cltH!tion,  are  susj)icious  circumstantres,  but  standing  alone,  and 
not  support^'d  by  evidence  of  fraud  at  the  polls  affecting  the  result  of  the  election, 
are  disn^ganltMl,  an<l  the  certitied  returns  i)ermitted  to  stand  as  made. 

f/ifujKtoii  vs.  I '('}i(fhl(\  .5 Ist  ( 'nufj Rowell,  439 

Belay  in  appointment  not  fatal. 

''Delay  ill  aj»pointing  couiinissionersorinsjHK'tors  does  not  vitiate  an  election  hehl  by 
them;  otherwise  it  would  Ihj  in  the  iK^wer  of  the  Ixmrd  of  su{)ervi8or8  to  defeat 
every  election  by  <lelaying  such  ap{M)intments.*' 

Roiiiain  vs.  Meifcr,  ')f>th  <  hmj Rei)ort  1521 ,  j>.  4 


PAUPERS  (see  also  Residence). 

May  vote. 
Paupers  have  a  riL'lit  to  vote  unless  iU-privcil  of  that  ri<rht  by  statutory  enactment. 
Konnf:  VS.  Cnffrnth,  .iUlJi  Cniuj 2  Bart.,  145 

Persons  ''employed"  in  a  poorhonse  probably  not  paupers. 

The  coniinittcj'  1k«1<1  that  it  was  douhttul  whether  persons  "employed"  on  a  poor- 
house  farm  and  reecivinix  their  board  and  clothing  in  lieu  of  \va<res  could  Ui  called 
jjaupers.  lUit  the  minority  held  that  as  the  compensation  for  the  wt)rk  was  cxlra 
food,  clothing,  privileges,  etc.,  these  persons  were  as  much  paupers  as  the  inmates 
who  did  no  work. 

Lf  Muilh,  vs.  Fiirir,  II,  /f4i},  ( \„t,j '. Smith,  415,  427 

One  continuously  supported  in  whole  or  in  part  out  of  public  funds. 

"Upon  the  (juestion  of  what  constitutes  a  pauper,  there  is  some  disagreement  in  the 
authorities,  hut  wethiidc  the  following:  may  he  taken  as  a  fair  detinition:  A  |»auj>er 
is  one  who  is  contimiously  supported  in  whole  or  in  part  out  of  funds  proviued  by 
tlu;  puhlic  authorities  for  that  purpose.  One  who  lias  been  u  pul)lic  charge,  and 
afterwanls  bec(»mes  self-suppi>rtintr  for  a  sut!i«ient  timi'  before  the  election  to  show 
that  his  al)ility  to  support  hiuiself  is  not  a  mere  temporary  condition,  may  legally 
vote.  One  who,  under  temporary  misfortuui*  or  sictkness.  receives  public  aid,  but 
is  oi-dinarily  stMf-supportin;^,  is  not  a  ]»auper." 

KiiuUh  vs.  J<icki<oii,  .}If>t  ( hiKj Rowell,  28 
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PETITION. 

m 

See  Notice  of  Contest. 

PLACE   OF  ELECTION. 

See  PoLLiN(i  Places. 

PLEADINGS. 

See  Notice  of  Contest. 

POLLING  PLACES  (see  also  Irregularities,  in  Place  of  Election). 

Establifllimexit  of,  in  Georgia. 

Precinct8  eHtablisheil  in  (xeoi^ia  by  the  oniinary  of  a  county,  in  18()8,  used  at  the 
ele<'tion  of  1868  l)ut  not  at  tlmt  of  1870,  the  latter  election  being  held  under  a 
siHX'ial  law  providing  other  precinct**,  were  held  to  l)e  in  legal  existence  for  the 
election  of  1872  and  until  formally  abolished  by  the  ordinary  a  month  after  the 
election. 

SlfHiyi  vs.  Rawht  4-^d  Cong Smith,  148 

The  minority  held  that  the  precincts  liad  V)een  establishe<l  for  the  election  of  1868 
alone;  that  in  any  case  the  law  of  1870  had  abolished  them  by  implication,  and  that 
the  circumstances  of  the  election  of  1872  were  such  as  to  render  the  return  from 
these  precinctfl  untrustworthy. 

Slo<m  vs.  Ruwh  {minority  rejtort) ,  4S(l  Cong Smith,  171 

Not  abolished,  in  Georgia,  by  removal  of  connty  seat. 

The  law  of  Georgia  providwl  that  the  court-house  in  each  county  should  Ik*  a  voting 
place,  and  that  other  voting  places  might  be  establishiHi  by  the  oniinary.  The 
majority  of  the  committee  held  that  a  law  removing  the  county  seat  from  one  town 
to  another  did  not  netressarily  alx>li8h  the  voting  pla(*e  at  the  former  town.  The 
minority  held  that  the  voting  place  was  abolisheil  and  that  votes  cast  at  it  must 
l>e  reje<'ted. 

Sloitn  vs.  liawlHy  4<kt  Cong Smith,  151,  176 

When  abolished,  votes  that  would  have  been  cast  not  conn  ted. 

Where  it  was  alleged  that  the  contestee  had  l)een  deprived  of  votes  by  the  alwlition  of 
voting  places,  leaving  large  numbers  of  those  who  would  have  voted  f(»r  him  from 
35  to  47  miles  from  the  neari»st  j)o11h,  the  committee  held  that  votes  thus  lost  to 
him  could  not  he  counttnl  unless  the  provisions  of  the  enforcement  act  had  been 
strictly  followed,  which  in  this  case  no  one  claimed  had  been  done. 

lAiwrence  vs.  Sypher^  4^hi  Cong Smith,  342 

Semoval  of,  fatal. 

Where  the  voting  place  of  a  precinct  had  been  conveniently  located  on  the  public 
roa<l,  but  it  was  removed  the  day  before  the  election  to  the  "  n(»gro  quarters,"  about 
a  mile  distant,  apparently  for  the  purpose  of  depriving  contestant  of  votes,  and  the 
only  votes  cast  were  for  contestee,  the  committee  ex<*lu<led  the  vote  of  the  precinct. 

Avkhni  vs.  Dairall,  /,.5th  Cong 1  Ells.,  131,  183 

Where  the  election  w^is  held  three-quarters  of  a  mile  from  the  usual  place  and  there 
was  no  proof  that  the  voters  generallv  had  notice  of  the  change,  and  it  was  proved 
that  the  registering  officer  had  kept  liis  office  closed  so  as  to  deprive  many  voters 
of  registration,  and  also  that  he  had  placed  on  the  list  the  names  of  persons  of  his 
own  party  not  (|ualiHed  to  vote,  the  committee  held  that  **  while  the  holding  of 
the  election  at  a  different  place  from  that  provided  by  law  would  not  vitiate  the 
poll,  provided  due  notice  was  given  of  the  change,  so  that  knowledge  of  the  fact 
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w«»nUl  cnnic  to  lK>tli  |M)liti('al  partirp,  yi*t,  in  this  ttiw,  the  change  without  notice, 
addcfi  to  the  4*<»nchisivc  cvidcnci*  of  the  fraiichilcnt  acts  of  the  registrar  and  his 
(U'piity,  *  *  *  so  vitiate  the  integrity  of  tlie  |>oll  as  to  des»trov  the  value  of  the 
return  an<l  make  it  iinjMjssihle  to  say  tliat  the  eUn'tion  at  this  poll  wa*i  a  fair  one.'* 

(iooiiririt  vs.  liulfnrk,  .7  7^/  ( \j)ifj : Rowel  I,  588 

Change  of,  not  fatal. 

When  the  electi<ui  is  held  at  a  different  place  from  that  require<l  hy  law  it  does  not 
vitiate  tlie  election  if  injury  has  not  resultetl  and  the  place  of  voting  wag  generally 
un<lersto(Ml. 

Smith  vs.  Jnrhon,  Msf  ('ninj Rowell,  24 

Where  the  regular  insiH'ctors  of  eUn'tion  had  refiUHMl  to  open  the  poll,  an<l  the 
insjKH'tors  appointed  hy  the  voters  present  under  the  law,  ft?aring  danger,  had 
adjourned  the  poll  to  a  point  UireeHjuarters  of  a  mile  distant  fnmi  the  n^ilar 
{Mdling  j>la<'e,  and  all  the  voters  had  notice  of  the  change,  hut  the  partisansof  con- 
t(»sttH»  refused  to  recognize  the  eltH'tion  or  vote,  an<l  all  the  votes  cast  were  for 
contestant,  an<l  the  return  had  Ikhmi  rejected  hv  the  county  canvassers,  the  coni- 
mitt(HM'ount<.*<l  the  vot«*s.  The  uiinoritv  refustnl  to  count  the  votes,  holding  that 
if  the  place  of  voting  was  changed  without  projier  authority  and  due  notii*e  no 
voter  could  he  l(»gally  lH)und  to  take  notice  of  the  change,  aiid  that  an  election  so 
held  was  illegal. 

(iimdnrh  vs.  Hnllink,  -'tlmt  ( hn(/ Rowell,  592, 615 

Election  in  each  precinct  independent. 

**  There  is  no  doubt  of  the  i>owerof  the  House  to  reject  for  sufiicient  reasons  the  entire 
poll  of  an  <'lection  district.  In  every  priH.*inct  the  election  is  a  separate  and  inde- 
jH-ndent  one.  The  machinery  for  carrying  it  on  is  complete  in  itself.  The  election 
of  a  precinct  when  con<lu('t<Hl  an<l  returniHl  aca)nling  to  law  is  a  finishe<l  work." 

Jlitni  vs.  Iiouiili<  { ininni'iiij  rrport),  40th  ( \nnj Mobley,  429 

New  registration  not  necessary  for  new  precinct. 

Where  a  new  polling  j>laci»  for  tlu?  Congressional  election  had  lx»eh  established  in  a 
<lifferent  part  of  the  precinct  from  the  polling  i)lace  for  State  ofhcerg,  a  separate  reg- 
istration for  the  new  polling  place  was  not  ne^-essary  under  the  South  Carolina  law. 

aSV/k/Z/.v  vs.  EHiotl  ( miitoritij  n-}>orl),  oOlh  Cuufj Mobley,  720 

Law  for  place  of  holding  elections  mandatory. 

Where  the  election  was  held  1  iiiih*  from  the  j)lace  estahlishe<l  ))y  law  and  out  of 
siglit  of  it,  the  committee  sustaincil  the  rejection  of  the  returns,  even  though  evi- 
dence was  iiitrodneed  to  show  that  the  election  was  otherwise  full  and  fair. 

(,'(H/(lr  \  s.  I'!/n >'.  ,h>fl  (  otHj Rejxirt  1952,  p.  4 

Time  of  establishment  of,  in  New  Orleans. 

A  new  law  ha«l  «:<»ne  into  effect  in  the  city  of  New  Orleans  n.*(|uiring  the  rcnlistricting 
of  the  city  into  many  small  precincts  of  not  over  200  votes  each,  "the  lx)tHidaries 
and  precincts  to  he  tixed  as  ahnvc  not  to  he  chan^'cd  witliin  three  months  prior  to 
any  jreneral  eK<*tion."  The  fi?st  rcilistrictinir  \Nas  not  entirely  accomplishe*!  until 
within  one  month  prior  t«»  thcelc<'ti«»n  in  contest;  hut  theconnnittei*  liehl  that  the 
three  months'  huiit  ni  tlie  law  did  n<>t  apply  to  the  lirst  establishment  of  the 
disf  ri<'ts. 

UmiHtiii  \s.  M<  ih  i\  .'fMfi  ( 'nil'/ Rt^port  1521,  j>.  4 

Election  at  wrong  place  void. 

"There  is  less  latitude  allowe*!  in  chan^inj;  the  f)lace  at  which  an  election  is  held 
than  in  \aryinL'  the  time  of  npiMiiiiir  or  cln>^in»:  it,  and  it  is  a  rule  to  which  there 
are  v«'ry  lew  exceptions  that  an  eU'ction  held  at  any  improjK-r  place  will  be  held 
absolutely  Void  without  proof  of  an\'  fraud  or  injury." 

J'<itt('rsiiu  vs.  Ctiniiiifh  {ininnrihi  npnri),  oMli  * '<>nt/ Report  895,  part  2,  p.  2 

POLL  TAX. 
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POLYGAMY. 


A  cause  for  ezpnlflion. 

The  committee,  under  in8truction8  of  tlie  House  to  inquire  into  the  charges  of  polyg- 
amy against  the  Delegate  from  the  Territory  of  Utah,  reported  that  the  charges 
were  established  and  recommended  his  exclusion.  The  minority  recommended 
that  no  action  be  taken.     The  House  did  not  consider  the  reports. 

Cannon,  4Sd  Cong Smith,  259-275 

A  Territorial  Delegate  guilty  of  polygamy  may  l)e  excludeti  from  his  seat  by  a  major- 
ity vote. 

Oimwnvs.  Campbell  {Mr.  aUkim),  47th  Cong 2  Ells.,  613 

Polygamy  is  not  a  disqualification  for  a  Member  nor  for  a  Delegate  unless  made  so 
by  statute,  but  it  may  be  a  cause  for  expulsion. 

Cannon  vs.  Campbell  {Mr.  Ranney),  47th  Cong 2  Ells.,  646 

A  diiqualification  in  a  Sepresentative  from  Utah. 

The  committee  held  that  polygamy  was  a  disqualification  in  a  Representative  elected 
from  Utah,  both  by  reason  of  his  violation  of  the  Edmunds  law,  by  reason  of  his 
open  defiance  of  the  law  of  the  land,  and  because  his  election  was  **an  explicit  and 
onensive  violation  of  the  understanding  by  which  Utah  was  admitted  as  a  State." 

RoberUiy  66th  Cong ; Rei)ort  85,  p.  3 

Tedmical  bigamy  not  a  disqualification. 

Where  it  was  charged  that  the  sitting  Delegate  had  married  a  second  wife  before  the 
granting  of  a  valid  divorce  from  his  first  wife,  but  "there  was  no  pretense  that  he 
undertook  to  live  with  two  wives  at  the  same  time,  or  to  maintain  two  establish- 
ments, or  to  hold  himself  out  as  the  husband  of  two  women,  your  committee  there- 
fore were  of  opinion  that  no  question  of  ineligibility  was  raised,  and  that  this  case 
!x)re  not  the  slightest  resemblance  to  the  Roberts  case,  which  was  presented  as  a 
precedent" 

Wilcox,  56th  Cong Report  3001 


PRIMA  FACIE  BIOHT  (see  also  Burden  of  Proof,  and  Credentials). 

What  is. 

**A  prima  facie  right  must  be  founded  upon  and  established  by  prima  facie  evidence, 
and  jrrima  facie  evidence  is  that  evidence  which  is  sufficient  to  establish  the  fact 
unless  rebutted." 

Hunt  vs.  Shcldoji  {minority  re})ort) ,  ^i.<»<  Cong 2^  Bart.,  538 

Member  certified  and  sworn  in,  prima  facie  right  conclnded. 

Where  the  contestee  had  l>een  sworn  in  on  the  first  day  of  the  seasion,  and  on  the 
second  day  a  resolution  was  offered  referring  all  the  pai)er8  in  the  case  to  the  Com- 
mittee on  Elections  to  ref>orton  iht'  primtt  facie  right,  but  instead  of  this  resolution 
a  resolution  was  adopted  referring  this  resolution  **  with  in.stnictions  to  report  on 
the  legal  question  involved  therein,"  the  committee  held  that  they  were  not 
empowercMl  to  examine  other  evidc^nce  than  the  certific^ite,  and  reported  a  resolu- 
tion that  in  the  al)sence  of  authority  to  examine  any  other  evidence  the  certificate 
waa  conclusive  of  thti  prima  facie  right. 

Garrison  vs.  Mayo,  4Sth  Cong MobUn',  53 

Setnmed  member  entitled  to  the  seat  until  final  decision  of  the  contest. 

Where  it  was  shown  that  the  j)etitioner  was  electe<l  on  the  face  of  all  the  returns 
which  should  have  been  counted  by  the  governor,  and  he  asked  that  the  sitting 
member  be  unseate<l  and  he  be  given  the  seat  pending  a  contest  on  the  merits  of 
the  case,  the  application  was  refuscHl. 

Eadon  vs.  Scott,  14th  Cong C.  and  H.,  277-279 


SOO  DIGKST    OF    roNTKSTEI)    ELKCTION   CASES. 

Candidata  holding  certificate  hat  a  right  to  the  teat  until  a  final  determination,  e^n 
thoagh  not  elected  on  the  face  of  the  retnmi. 

\Vh«»n*  tli«'  Ti'rritorial  lx>anl  of  i!anva»<MfrH  in  Miohisan  had  receive<l  evidence  and 
thrown  out  ctTtain  vot4*s  for  ilk*}rality.  theri'hy  tnving  the  seat  to  a  candidate  not 
<*h'<-t4Ml  on  th«»  fare  of  the  n.»tiiniH,  thev  were  held  to  have  exeeede<l  their  authority; 
)>ut  thin  Hhould  not  pn'jndiiv  the  ri^ht  of  either  ]»arty  in  the  determination  of  the 
ea«*.  The  evident v  showinv;  tliat  the  votc*j<  were  in  fact  illegal,  the  committee 
exclndeil  them  and  n.NfHnmend(?d  that  the  sittinfi:  member  retain  the  seat. 

lihhW-  niul  Ilirhiird  vs.  Wiiuj,  mh  i  hug C.  and  H.,  513 

Uniaccessfnl  claimant  may  contest. 

The  priviUn;*'  *»f  contesting:  ha«  alwavH  l)een  given  the  nnsucceaefnl  claimant  on  a 
prinui  farif  ca.****. 

Htflkunp  VH.  liirhnnhoit,  prima  fnrif  r(iik\  5Sd  (hntj. 

The  House  has  a  right  to  stop  a  memher-elect  at  the  threshold. 

*'  lioth  IIouM^  of  CVmjm»H>*  have  in  innumerable  instances  exercised  the  rijrht  to  stop 
a  member-elect  at  the  thresliold  and  refuse*  to  admit  him  to  l>t»  swoni  in  until  an 
investivration  ha.*'  \h^'u  madea><  to  liiH  ri^ht  to  a  seat.  In  some  <;ases  the  final  right 
was  aiu^ordt^I  to  the  (-lainiant;  in  many  cases  it  was  denied.  The  que*«tion  as  we 
view  it  is  always  t<»  U*  answerinl  fnjin  the  standiK>int  of  expediency  and  propriety. 
The  inherent  right  exists  of  nt'ei-ssity." 

Ilofn  rtx,  r,fHU  ( hw; Jteport  85,  p.  6 

Where   governor   threw   out  a   forged   return   candidate  certified  elected   by  him 
admitted. 

Where  the  returns  as  t'anvassed  ]>y  the  <listrict'<'anvassers  showed  a  majority  for  the 
contestant  and  \\v  wasdeclare*!  ekvttNl  by  this  lM>ard,  but  one  of  the  county  returns 
wjis  subsecpuMitly  shown  to  Ih'  a  forgery,  an<l  the  return  judge  was  convicted  and 
wntenccMl  for  tlu*  commission  of  the  foi-gery,  the  governor  took  noti<re  of  the  fact 
and  issueil  tlu*  certitieate  <)f  election  to  the  c<»ntestei»,  who  ha<l  the  majority  on  the 
original  returns.  The  House  admitted  the  t'ontestee,  over  objections  macK^  in 
behalf  of  contt'stant.  Whi-n  tlu*  committtH'  ciime  to  d*i*iile  the  case  on  the  merits 
tlu*y  <le<'line(l  to  <*onsider  the  (piestion  of  the  propriety  of  the  governor's  a(*tion,on 
tin*  ground  tiiat  the  prima  farlr  right  had  alrea<ly  been  settled  by  the  action  of  the 
Hous*'. 

r,n.lhr  vs.  hhman,  .:7lh  ( V///7 1  Rart. ,  ^54 

Claimant  holding  governor's  certificate  admitted. 

Mr.  Jjiyne  luul  tlie  <-frt ideate  of  the  governor  <»f  the  Territorv,  an<l  also  the  pnn^la- 
niation  of  the  secretary  ami  aciiu^r  trovernor.  Mr.  TimM  ha<l  a  certificate  from  the 
MMTctary  that  aftrr  the  time  pri'scrilMMi  by  law  for  <-anvas.»<ing  the  votes  anotlier 
return  I  a'l  Imm'M  rc<-(M\tMl,  w  Incli.  if  <'onnted.  would  have  changed  the  n\<iult.  Mr. 
.layiir  was  adinittrtl  to  Im-  .<worn  iii  and  held  th<'  >eat  pending  the  contest. 

7'n/A/  iiii'l  .l<iiiiu ,  .;sil,  ( 'nn'j lleport  No.  1,  1st  se.ss.  38th  Cong. 

Returns  as  canvassed  settle  prima  facie  right. 

\Vlu*:«'  the  State  ran\as.-in;:  l»oani  n'je<-ted  a  lartrc  number  of  returns  the  committee 
held  that  **  whatever  miL'lii  he  the  result  of  a  <oiite>t  involving  the  validity  of  these 
returns  ami  the  siitlieieiicy  of  the  reasons  a^.-iL'ued  for  rejecting  the  parishes  wliich 
were  rejected,  the  returns  are  to  Ik'  HM-cived  as  prnna  facie  evidence  of  the  result 

of  the  election." ' 

II'ih/  vs.  Shil'lnn,  il.>l  ('•„,(/ 2  Bart.,  5:^3 

Party  holding  certificate  should  be  seated. 

A  person  hasin-j  iIm-  L:(»\ernor's  certificate  in  due  form  is  entitU^l,  prima  facie,  to  tlie 
.<eat. 

(  nlnr<i<ln  Ills,     I  miiKU'if;/  ri  jKU'l)  ,    fStli   ('0111/ 2  HlU*t.,    1(>6 

*'It   is  enou;[h  for  a  /friiim  f'<i<n  vi\>r  if  the  certilicate  came  from  the  projx^r  oHicer  of 

the  State  and  <-learly  shows  that  the  person  claiming  under  it   has  been  adju<lge<l 

t<»  be  duly  electecl  hy  the  ollicial   or  boanl   upon  whom   the  law  of  the  State  has" 

imposed  the  duty  of  a.>^certainiug  ami  dcclarinu:  the  result.'* 

r///W.-,  .;..W  rom/ Smith,  9 


PRIMA    FACIE    RIGHT.  801 

The  returned  meml)er  has  the  rijrlit  to  hold  the  seat  pen<Hng  a  contest  with  the  per- 
son who  would  have  been  returned  but  for  a  clerical  error,  even  though  the  fact 
Xx'!  admitted  bv  the  returne<l  inember. 

Chalmers  vs.  Mannimj  {t^iews  of  yfr.  (.bok),  4^h  Cong Mobley,  26 

Letter  from  governor,  in  absence  of  certificate,  insufficient. 

Where  the  governor  of  Pennsylvania  refuse<l  to  certify  either  candidate  as  elected, 
but  in  a  letter  to  the  Clerk  of  the  House  transmitting  certain  affidavits  he  expressed 
the  opinion  that  these  affidavits  "indicated  the  election"  of  Mr.  Covode,  and  this 
letter  was,  with  other  i)ai)er8,  referred  to  the  committee  with  instnictions  to  report 
who,  on  these  papers,  apiH»ariMl  to  have  the  prima  facie  right  to  the  seat,  the 
majority  of  the  connnittee  reported  that  this  letter,  having  been  made  evidence  by 
the  resolution  of  reference,  it  established  the  prima  facie  right  of  Mr.  Covoile.  The 
minority  held  that  neither  candidate  had  a  prima  facie  right,  and  the  House  sus- 
tained the  minoritv. 

» 

Foxter  vs.  0>rofh  ( prima  facie  case)y  4I^t  Omg 1  Bart.,  521 

Members  under  charges  of  disloyalty  not  sworn  in. 

Where  charges  of  disloyalty  were  made  against  meml)ers  elect  they  were  not  allow^ed 
to  ])e  sworn  in  pending  an  investigation  of  the  charges. 

KeiUncky  memfjers,  40O1  Cong 2  Bart. ,  327-370 

Where  credentials  and  returns  of  doubtful  authority,  neither  party  sworn  in. 

Where  the  authority  of  a  returning  ])oard  to  canvass  the  returns  was  doubtful,  and 
the  <'orrectness  of  their  returns  was  ''challenged  by  evidence  which  shows  probable 
catise,  abundantly  sufficient  ((;ertainly  more  so  tlian  comm(»n  fame,  upon  which 
the  House  might  act)  to  put  the  House  upon  inciuiry  ])efore  these  returns  are 
atrcepted  as  conclusive,"  tne  majority  of  tluv  committee  n»commende<i,  and  the 
Houseordere<l,  that  the  seat  remain  vacant  until  further  testimony  could  be  taken. 
The  minority  held  that  the  returns  were  not  impea(^hed  and  ought  to  be  accepte<l. 

Sheridan  vs.  Pinchback,  43d  Cong Smith,  200-20H,  22^)-232 

Members  elected  on  face  of  the  returns  seated  pending  contest  in  spite  of  the  certifi- 
cate of  election. 

Whert^  one  set  of  claimants  presented  regular  certificates  (►f  ekn'tion  and  another 
set  presented  certificates  from  the  secTetary  of  state  that  th(»y  had  re(;eived  the 
lanrest  number  of  votes,  the  House  at  first  refused  to  admit  gither  set  of  claimants, 
but  afterwards  admitted  the  contesting  claimnnts  (the  Committee  on  Elections 
having  rei)orted  that  they  received  the  largest  numln^r  of  votes  cast)  to  hold  the 
seats  without  prejudice  to  the  final  rii^ht  of  the  commissioned  claimants.  The 
investigation  on  the  merits  having  shown  that  the  members  thus  admitted  received 
the  legal  majority,  their  titles  were  confirmed. 

New  Jerseij  cane,  2fUh  ( \mg 1  Bart.,  19 

Where  a  Territorial  governor  gave  tht»  certifiwite  to  the  person  who  appeared  not  to 
have  receiveil  the  highest  numlxT  of  votes,  the  (H)mmittee  hel<l  that  a  certificate  so 
issueil,  tho^igh  regular  in  form,  did  not  confer  a  prima  facie  right  to  the  seat.  The 
House  went  further  than  the  committee  and  seated  the  opposing  candidate. 

Colorado  cancy  40th  Cong * 2  Bart.,  164 

Candidate  elected  on  face  of  county  returns  admitted. 

Where  the  regularly  appoiirted  return  judges  of  four  of  the  five  counties  in  the  dis- 
trict assembled  and  canvassed  the  vote  of  the  foui  counties  ami  certified  the  result 
thereon,  but  the  governor  refused  to  proclaim  the  election  of  either  candidate,  the 
committee  were  inchnt»d  to  the  belief  that  the  certificate  of  the  four  return  judgc^s 
gave  sufficient  prima  facie  title  to  the  seat  and  hehl  that  it  was  certainly  sufficient 
prima  facie  evidence  of  the  vote  of  the  four  counties,  and  as  the  vote  of  the  fifth 
county  was  undisimted  and  would  not  change  the  result,  they  recommended  that 
the  candidate  thus  shown  to  have  the  majority  l)e  sworn  in.  The  minority  went 
behind  these  returns  to  the  precinct  returns  and  arrived  at  a  different  result,  but 
the  House  su.*<tained  the  majority. 

Koontz  vs.  Coffroth  ( prima  facie  catte),  3lHh  Cong 2  Bart.,  27 

H.  Doc.  510 51 
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In  eaie  of  eonflictiiig  certiileates.  * 

C<)nt«*«tt.H*  ha*!  a  (vrtifK-att'  that  ho  ha<l  UM»n  t»lwte<l  hy  a  majority  of  the  votes;  con- 
ti*8tant  a  ct»rtifit*ate  that  ho  ha«l  Ikhmi  olwtoti  bv  a  majority  of  the  Irtjul  votep. 
Both  <vrtifi<'ate^  U»n»  tho  same  date,  hut  it  wan  evident  fnun  all  thecinnimstani'es 
that  the  certilifate  of  contestant  mnnt  have  Uvn  iHPue<l  long  after  that  tiate.  There 
waH  alno  a  '^Htatement'*  from  the  lN>anl  of  canvaHf4en<  Hhowing  that  ix>nte8tee  had 
re<*eive<l  the  hi>rhi**t  nnml)er  <»f  vote**,  but  elaiminK  that,  on  account  of  his  ineligi- 
bilitv,  contestant  ought  to  Ik*  seattnl.  The  minority  held  that  the  prima  facie  title 
was  in  contentee,  and,  he  ])eing  ineligible,  they  n»eommended  that  neither  party 
l>e  sworn  in.    The  Housenustaineil  the  minoritv. 

Wallace  vs.  Simjmm  ( minnritij  n'jutrt ),  41»t  Cong 2  BarL,  557 

Certiilcate  not  bated  on  canvass  of  votes  of  no  elfoct 

Where  a  candi<iate  pn»Hent<Ml  a  a*rtifi(»te  in  <lue  for;n,  signed  by  the  legal  governor, 
but  coiicihUhI  that  at  the  time  the  certificate  wa*!  issue*!  the  returns  ha<l  never  been 
(*anvasMe<i,  the  <!'»mmitt<'»  unanimously  held  that  the  certifii^ate  did  not  establish 
&  prima  farit'  right  and  pr(K*cHMle<i  to  in<|uire  into  the  case  on  the  merits. 

Sheridan  vs.  Pinrhhirk,  /^i'f  (.  'omj Smith,  198,  227 

aXJALIFICATIONS  OF  ELECTORS. 

(»Vr  a/x*»  iLLWiAL  Votes;  Ui<xii)Enck;  A<iKKEMENT;  Tax;  Indians.) 

Freehold  title  to  land  in  Virginia. 

Un<ier  the;  Virginia  law  permitting  only  freeholders  of  six  months'  standing  to  vote, 
it  is  sufficient  if  a  freehold  title  be  obtained  at  any  time  before  the  election,  if  there 
has  h^m  six  months'  a(*tual*]>osst»ssion. 

Taliafrrro  \'t».  Ilinujtrford  {2d  contt'st) ^  Litli  Cong C.  and  II.,  253 

HoftHftt  vs.  Baiileii, '  13th  ( hng C.  and  EL,  258 

Under  the  law  of  Virginia  rwjuiring  a  freehold  estate  as  a  <]ualification  for  voting, 
all  vc»tes  given  by  virtue  of  title  l>on<ls  not  conveying  a  legal  freehold  estate  should 
l)e  reje(!te<l. 

Portcrjh'ld  vs.  MH^nj,  mh  ( hug C.  and  H.,  270 

**Persons  i>os.sesse<l  of  a  mere  e<|iiitablc  interest  in  lan<ls  or  holding  a  lx)nd  for  a 
dee<l  are  n(>t  to  Ih^  dciMiied  *pf>.Mse^<st'<l  of  an  estate  of  frtHibold  in  land,'  so  as  to 
entitle  them  to  vote"  under  the  cnnHtltntion  of  Virginia. 

Drajter  vs.  .Jnhnf<ton,  .!^d  Cnug C.  and  H.,  711 

Definitions  of  "Housekeepers.*' 

Under  tin*  provisions  of  the.  (•oiistitntion  of  Virginia  granting  the  right  of  suffrage  to 
"housekeei)ers  and  heads  of  families,"  Jhhi:  ( 1 )  ''That  unmarried  persons  who  are 
living  with  their  mothers  or  with  yonn«rer  l)rothers  and  sisters,  in  the  al>sence  or 
after  the  deatli  of  tlieir  father,  taking  charge  of  and  providing  for  the  family,  art^ 
to  l>e  deemed  'housekeejMirs  and  iieads  of  faniihes'  within  the  inclining  of  the  con- 
stitution in  Virginia." 

(2)  "That  where  the  voter  keeps  liouse,  having  a  woman  living  with  him  a.s  his 
wife,  he  is  the  *  head  of  a  family'  within  tlie  meaning  of  the  constitution,  and  that 
the  conimittee  will  not  iiKpiire  whether  he  is  legally  married  or  not." 

DnijKi'  vs.  JolmMnn,  .!,!d  <  ong C.  and  H.,  71 1 

Residence. 

If  the  State  law  re(iui?es  that  el<M*tors  shall  vote  onlv  in  eonnties  where  thev  reside 
and  at  designated  places,  votes  given  at  other  j>laces  should  not  be  counttHi. 

Millvr  vs.  Thom})si>)i,  j/st  ( 'ong 1  }5art.,  121 

Must  vote  in  county  where  qualified,  in  Virginia. 

"Where  the  land  of  the  elector  upon  which  he  claims  the  right  to  vote  lies  in  a 
different  county,  or  where  the  other  retpiired  (lualilications  are  in  a  different 
county  from  that  in  whi<*h  the  elector  offei-s  his  vote,  such  vote  ought  to  Ik* 
rejected,  the  constitution  giving  the  right  only  in  the  county  'wherein  such  land 
shall  lie  or  such  lKUKsekee|K'r  and  head  of  a  family  shall  live.'" 

Draper  vs.  Johytstou,  JJd  ( hug C  and  11.,  711 
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By  land,  woXbb  most  be  east  in  county  where  land  lies. 

Under  the  law  of  Virginia  the  votes  of  freeholders  residing  out  of  the  district,  hut 
having  a  competent  estate  within  it,  were  legal,  hut  all  votes  not  given  in  the 
county  where  the  land  upon  which  they  were  given  was  situate  were  illegal, 
even  when  they  hatl  l)een  aihnitted  hy  the  consent  of  parties. 

Porterjield  vs.  Mc(hff,  14th  Cong 0.  and  H.,  269 

If  by  residence,  gi^es  right  only  in  county  of  residence. 

The  constitution  of  Tennessee  provided  that  "every  freeman  of  the  age  of  21  veara 
and  upward,  possessing  a  freehold  in  the  county  wherein  he  may  vote,  and  heing 
an  innabitant  of  this  Stat<^»,  and  every  freeman  being  an  inhabitant  of  any  one 
county  in  the  State  six  months  inmiediately  preceding  the  election,  shall  be 
entitled  to  vote  for  meml^ers  of  the  general  assembly  for  the  countv  in  which  he 
shall  reside."  The  committee  held  that  the  branch  of  the  article  which  pre- 
scribed the  second  qualification  of  the  voter  restricted  him  to  vote  in  the  county 
wherein  he  had  l>een  an  inhabitant  six  months  immediately  preceiling  the  elec- 
tion and  permitteil  him  to  vote  nowhere  else. 

Kelbj  vs.  Harrifi,  ISth  Com; C.  and  H.,  26^ 

By  tax  paying,  in  Virginia. 

Under  the  constitution  of  Virginia  giving  the  right  to  vote  \o  those  who  for  twelve 
months  have  been  h<>u.sekeept»rs  and  heads  of  families,  "who  shall  have  l)een 
assesse*!  with  a  part  of  the  revenue  of  the  Commonwealth  within  the  preceding 
year,  and  aiUuaily  paid  the  same,"  held^  by  a  majority  of  the  committee,  "that 
where  taxable  property  is  owiie<l  and  possessed  by  the  son  and  is  assessed  in  the 
name  of  the  father,  but  the  tax  is  actually  paid  by  the  son,  he,  having  all  the 
other  (piali filiations  re(]uired,  is  entitled  to  vote,  but  that  if  the  property  is  both 
assessed  to  and  jwiid  by  the  father,  the  vote  is  to  Im  rejected." 

Draper  vs.  JohnMon^  2M  (hruj C.  and  PI. ,  711 

Under  the  alxjve  provision  of  the  constitution,  fwld  also  "that  where  a  revenue  tax 
is  duly  assesseil  and  the  sheriff  has  paid  the  tax  himself,  and  has  not  returned  the 
party  delinrpient,  as  he  has  the  right  to  do  if  he  is  insolvent,  or  the  sheriff  is  not 
able  to  collect  the  tax,  that  this  is  to  l)e  deemed  a  payment  by  the  party,  so  as  to 
entitle  him  to  vote." 

l>rajker  vs.  Johunton,  2Jd  Comj C.  and  H.,  711 

Under  the  alK)ve  provision,  held  also  "that  the  assessment  and  payment  of  tuxes 
recjuired  by  tlie  laws  of  Virginia  are  to  l>e  for  the  vear  prece<ling  tlie  election,  and 
not  for  the  same  vear  in  which  the  election  is  held." 

Draper  vs.  Johnston,,  JM  Coiuj V.  and  II.,  712 

Persons  having  a  visible  mixture  of  African  blood  not  white. 

The  constitution  of  Ohio  re<juired,  among  other  things,  that  the  (|ualified  voters 
should  be  "white  male  citizens  of  the  United  States."  The  committee  "are 
clearly  of  opinion  that  men  of  the  African  racre,  of  mixed  negro  blood,  having  a 
iiistinct  and  visible  admixture  of  African  blood,  are  not  white  within  the  meaning 
of  the  constitution,  and  they  have  no  doubt  that  they  are  comprehended  within  the 
spirit  and  letter  of  the  decision  of  the  Supreme  Court  of  the  United  States,  in  the 
case  of  Dred  Scott  va.  Sanford,  It)  H(>ward,  8{)8,  and  theiefore  not  citizens  of  the 
United  States.  Any  other  tloctrine  would  entitle  them  to  seats  upon  the  floor  as 
members  of  this  House." 

Vallandighnm  vs.  ( 'amphell,  Soth  ( 'onfj 1  Bart.,  233 

Beserters  disqualified. 
The  votes  of  deserters  were  rejected. 

}fcKee  vs.   YoHfiff,  40th  Onuj 2  Bart.,  461 

The  fact  of  desertion  a  disqualification,  even  without  conviction. 

Under  the  law  of  Ohio  j>roviding  that  voters  must  be  citizens  of  the  T'nited  States, 
and  the  law  of  the  United  Staters  i)rovidiiig  that  all  de.«erters  not  reporting  U'fore 
a  <'ertain  time  should  be  considered  as  having  forfeited  their  citizenship,  deserters 
were  not  qualifie<l  voters  in  Ohio,  and  the  distpialification  consisted  in  i\\^.  fact  of 
desertion  and  not  in  conviction  of  desertion.    The  otficeraof  election  or  the  House 
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mijfht  jn<]{?e  of  thij»  fa*-t,  just  su*  thi*y  ini^ht  jii«lgt*  of  the  fat-t  of  Innac'V  or  nonred- 
fleiH-*-,  or  a:*  the  Hon«-  iiii>rht  n»jf<-t  votes  for  briber}'  where  there  luMi  been  no 
ifwivic-tion.  rn«ier  thi-  prinriple  the  votej*  of  all  i)erBOU8  proved  to  liave  been 
iiej^Tters*  wen*  reje<*te<l  by  the  o»ii»iiiitt**e. 

Dthno  vs.  Monj^m,  4^Mh  r.ni*j 2  Bart,  109 

Sebal  soldiers,  in  Kentucky,  disqualified. 

The  erminiitti'e  first  held  that  a:*  there  wai*  no  statute  of  Kentucky  diafranchifflng 
n»tunuMi  reliel  s^ihliers  their  vntet*  onihl  not  be  rejected.  Afterwanla,  the  case 
liaviii^r  l»een  nnN»nimitte«i  to  the  etmimittee,  it  wTtf«  held  that  rebel  soldierB  f roui 
Kentiieky,  havin^T  snrreniien*<i  under  |iamle,  and  having;  lieen  expressly  excepted 
from  t lie* President's  prcK-laniation  of  amnesty,  were  gtifl  prisoners  of  war,  iinpar* 
done<l,  and  that  they  had  no  more  naht  to  vote  than  armed  enemies  in  the  field. 
The  re|Mirt  emlwHlyin^  the  latter  decision  was  stistaine<I  by  the  House. 

.VrAV  vs.   Youii/.  40th  i'oioj 2  Bart.,  422-461 

Setnmed  rebel  soldiers  in  Kentucky  not  permanently  disqualified. 

In  the  al)S4'n<*e  of  any  law  to  the  <*«nitrary,  ex-rebel  soldiers  had  a  rijfht  to  vote  in 
Kenturkv.  Tlieir  x//////;«  ;i.<  {Kiroled  pris<mers  of  war.  on  acc'ount  otwhich  their 
vot4*s  \va\  lK»en  n^jinte*!  in  a  former  case,  liad  certainly  ceased  to  exist  three  years 
after  the  war  had  rh>stHl. 

liarnin  vs.  Adamx,  41>^  <'<ni'J 2  Bart.,  762 

Voter  once  registered,  in  Arkansas,  qualified. 

Cmler  the  rnnstitutiim  ami  laws  of  Arkansas  in  force  in  1872  a  person  jKiaBeasin^  a 
n^vristratioii  certifij-ate,  and  whrist*  name  was  on  the  registry  list  when  the  rejris- 
tratioi)  wa>  cIowhI  by  the  lw»anl  of  n*view,  was  a  lejjal  voter,  and  no  action  of  the 
lN>ard  or  any  meml)er  of  the  l>oard,  or  of  any  other  jwwer,  could  invalidate  his 

rijrht  after  that  time. 

lull  vs.  Snijd^r,  4'id  Coiuj Smith,  250 

Ability  to  read  and  write,  in  Massaehnsetts. 

*'We  think  tliat  it  is  a  reasonable  rc^jfulation  that  the  offitvrsin  charge  of  r^stration 
should  see  to  it  that  i>ers<m9  offering  to  vote  jK.»sses8  the  necessarv  qualifications; 
and  we  can  not  see  that  IxM'ause  j)ersons  not  (]ualiiie<l  to  vote  have  "been  allowed  to 
violate  the  law  im  one  or  mon*  occasions  they  ain  l)e  heard  to  plead  such  violation 
as  a  bar  to  the  I'lifonvinent  of  the  lawi^rainst  them  thereafter.  Whenever  the  dis- 
qiialiiication  of  voters  aj)}>ears  it  is  clearly  the  duty  of  the  rejristration  officers  to 
refuse  to  reirister  them.  If  the  rciristration  officers  refiisi'  in  an  illegal  wav  to  rej^- 
ister  this  class  of  jK-rsons  or  irive  a  wron^:  reiLH»n  f«»r  their  refusal,  still  this  would 
^ive  such  persons  no  riirht  to  vote  while  they  a<hnit  that  they  are  clearly  disquali- 
fied under  the  ciin^titutinn.  We  tl  i*n*for»'  hoKl  that  all  |>ersons  who  (*ould  not 
rea«l  and  w  rite.  a>  re<iuired  hy  the  cnustitution  of  Massachust*tts,  were  not  legal 
vot<*rs,  and  can  not  he  heard  to  <-oniplain  of  anv  teehnical  violation  of  law  bv  the 
re^ristration  <)ffieer>  whereby  they  were  deprive<l  ot  reirist ration,  while  admitting  at 
the^ame  lime  tluit  they  did  n<»t  jM)ssess  the  constitutional  (jualificationsof  electors." 

/>(ji/iiioii  vs.  Lnriiii/,  .}fj(h  <  iniif 1  Ells.,  350 

One  whose  faculties  are  enfeebled  by  age  is  not  an  idiot. 

•'The  vote  of  a  man  otherwise  qualified,  wlio  i.<  neither  a  lunatic  nor  an  idiot,  but 
whove  faculties  arc  simplv  jrreat I v  enfeebled  bv  aire,  oujrht  not  to  be  rejecte*!.'* 
(Sinks  />.  Keese.  1!»  Ohio  St.,  :;()7. )' 

<  'ninjthi.ll  vs.  Mitn //,  -/<'>7//  Omtj Mobley,  227 

Person  of  unsound  mind. 

"A  per.M)n  having'  sullicient  intclli«:cu<'e  to  make  a  vali<l  will,  or  to  ])ind  himsidf  l>y 
ordinary  <'ontract>,  or  to  be  criminally  responsible  f<»r  his  acts,  is  a  perscm  of  sound 
mind.  ( )ne  w  Imse  will  would  beheld  invalid  for  no  other  reason  than  mental 
incajiaeitx   is  a  person  of  unsound  mind. 

"  Jn  the  record  we  lind  the  oft-re<urrini:  (piestion,  '  Was  the  voter  in  your  opinion  a 
man  of  unsound  mind?'  j*ut  to  a  nonprofe.<sional  witness  without  any  attempt  to 
(letine  what  was  meant  by  unsoundness  of  mind.  To  the  answer  to  such  question, 
unaccompanied  by  any  exj)Ianation  (»f  w  hat  tin'  witni  ss  understocKl  by  the  term, 
we  attach  very  little  weight.     The  condition  of  the  voter,  his  acts  and  s[K?ech,  how 
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he  is  regarded  by  those  who  know  him  as  to  his  competency  to  contract,  judicial 
determinations,  and  the  like  evi<lence  has  been  given  due  weight.  The  term 
Mdiot'  is  so  well  understood  that  the  statement  of  a  witness  that  a  person  is  an 
idiot  is  given  more  weight,  as  being  the  statement  of  a  fact  within  the  knowledge 
of  the  witness,  and  not  a  mere  opinion/' 

Smith  vs.  JacbsoHj  5Ut  Cong Rowell,  28 

*'8oldien'*  not  necessarily  diiqnalified. 

The  designation  of  certain  voters  by  witnesses  as  **  soldiers  *'  is  not  sufficient  without 
further  proof  to  show  the  votes  illegal. 

Botkm  vs.  MctffinniSj  4Sih  Ccniy Mobley,  378 

QUALIFICATIONS  OF  KEFRESENTATIVES.     (See  also  Delegate,   In- 
habitant, Ineligibility,  Citizenship.) 

Kay  be  restricted  to  one  connty  of  a  district. 

The  State  of  Delaware  being  entitled  to  one  Representative  in  Congress,  it  was  pro- 
vided by  the  statute  that  every  person  offering  to  vote  should  **  deliver  in  writmg, 
on  one  piece  of  paper,  the  names  of  two  injrsons,  inhabitants  of  the  State,  one  of 
whom  at  least  should  not  be  an  inhabitant  of  the  same  county  with  himself.  *'  Held, 
that  the  law  is  constitutional,  and  that  the  ballots  containing  only  one  name  and 
those  containing  the  names  of  two  i)ers<ms,  inhabitants  of  the  county  in  which  the 
ballots  were  cast,  should  be  rejected;  but  those  containing  the  names  of  two  per- 
sons, lx)th  inhabitants  of  the  same  county  but  of  a  different  county  from  the  one 
in  which  the  ballots  were  cast,  should  Ik?  counte<l. 

Latimer  vs.  Patton,  3d  Cong C.  and  H.,  69 

States  can  not  superadd  to  those  prescribed  by  the  Constitution.  ""^ 

The  States  can  not  superadd  (]ualifications  for  membership  in  Congress  to  those  fixed    I 
by  the  Constitution.     A  State  law  requiring  that  in  a  district  entitle<l  to  send  two 
Ilepresentatives  one  should  l)e  a  resiffent  of  the  city  and  the  other  <if  the  county 
held  by  the  committee  to  be  unconstitutional.     The  1  louse  avoi<le<l  a  <lirect  decision. 

Bameij  vs.  McCreer;/,  10th  Cong C.  and  H.,  167 

The  States  have  no  power  to  prescribe  qualifications  for  Representatives  in  Congress 
additional  to  those  prescribed  by  the  Constitution.  *'By  the  (-onstitution  the 
people  have  the  right  t^)  choose  as  Representative  any  i)er«<^)n  having  only  the 
qualifications  therein  mentione<l,  without  superadding  thereto  any  additional 
qualifications  whatever.  A  power  to  add  new  qualifications  is  certainly  e(juivalent 
to  a  ix)wer  to  vary  or  change  them.  An  atlditional  qualili<'ation  inipostnl  by  State 
authority  would  necessarily  dis(iualify  any  persofi  who  ha<l  only  the  (jualifications 
prescribed  l)y  the  Federal  Constitution." 

Although  the  constitution  of  Illinois  declared  that  all  votes  c^ast  for  the  judges  elected 
to  the  supreme  or  circuit  courts,  for  any  other  office  within  the  term  for  which 
they  were  electe<l  or  one  year  thereafter,  should  Ixj  void,  the  House  held  that 
persons  clearly  c(^ming  witfiin  this  dis(|ualification  were*  electe<l. 

Tanusy  vs.  Marshall  and  Fouke  vs.  Trumbull,  34th  Cmuj 1  Bart.,. 167-169 

The  States  have  no  power  to  superad<l  to  the  qualifications  j)res<Tibed  by  the  Consti- 
tution of  the  United  States  for  a  Representative  in  Congress. 

Wood  vs.  PeterH,  4^th  Cong , Mobh^y,  80 

Heither  States  nor  Congress  can  superadd  qnalifications. 

If  the  States  have  no  power  to  sui)eradd  (jualifications  for  Representatives  in  Congress 
to  those  prescribed  bv  the  Constitution,  it  is  €H|ually  clear  that  Congress  posst^sses 
no  such  power,  and  the  *' test-oath"  act  of  July  2, 1862,  lx*ing  in  effe<'t  the  require- 
ment of  an  additional  (|nali filiation,  is  unconstitutional. 

McKee  vs.  Young  ( m inoritu  rvptrrl ) ,  40ih  (  hug 2  Bart. ,  450 

States  have  power  to  superadd. 

The  enumeration  of  certain  negative  qualifications  for  Representatives  in  Congress  in 
the  CJonstitution  of  the  United  States  does  not  exclude  the  retiuirenient  of  other 
qualifications.  The  right  to  require  additional  (juaUfications  is  among  the  Reserved 
rights  of  the  States. 

Wood\ti,  Peterit  (Mr.  limnett),  4Sth  Cong Mobley,  82 


80t»  DICIKST   OF   CONTESTED    ELECTION   CASES. 

The  HouM  hai  the  ri^ht  to  exclude  a  member-^lect  for  other  than  the  eonstitiitioBal 

disqaaliflcatioiii. 

Th*f  Hoiin*  ha-  thf  rijrht  to  ^ xrlmle  a  ineiiiJier-**lf<n  for  polyjpMiiy,  insanity,  diHl«>y- 

alitv,  or  t»th»-r  obvioiu*  <Ii>-i|uaIiti<-3ition,  without  |>ermittin^  him  to  l»i»  sworn  in. 

It  ha*i  no  ritrht  to  i-xju-l  him  exit-pt  for  «-aiL«««  omnected  with  hij«  membership  as< 

Hiii'h. 

JOjIh  rtj>,  r^nh  1  umj Rep*»rt,  85 

The  qualiileatioBs  enomermted  in  the  Constitiition  are  exelvaiire. 

The  ipmlirn-ations  of  I^'prevH-ntatives  enumerate*!  in  the  Conrtitntion  are  exchudve, 
an«l  can  not  l>e  a«l«h*«i  to  by  law  or  by  the  action  of  the  House.  The  H<hi«?  ha8 
the  junnr  to  ex«-lu<l«»  any'jieryon,  with  or  without  n»af»r»n,  an<l  ni»  tribunal  c:au 
review  it.-  ai-tion,  but  it  h;b*  no  rij^ht  to  tlo  ho. 

lltftt^rtit  ( inhtnntti  njHjri  i .  o^ith  Ccmg Report  85,  jiart  2 

A  member  of  CongroM  is  an  "officer.** 
A  nieml>er  of  ConjrrHSj*  i-  an  "otru-er"  within  the  meaning  of  the  Constitution. 

liofnrh,  .',fUh  <  'oiitf Report  85,  p.  36 

He  i-  not  sn»h  an  ottictT. 

UoU'Hm  I  in'ninrit'i  n fn^rt ..  .V/7/i  /  owj Report  85,  part  2,  p.  65 

Seat  vacated  by  acceptance  of  diiqnalifTing  office. 

The  acceittance  of  '//»//  ol!i<v  under  the  I'nite*!  State:^  by  a  meml)er  after  he  has 
taken  lii.-  s^iit  operate*?*  a  lorfeitiire  of  theK*at.  The  K»at  of  a  memlier  who  bad 
aiTepttfl  the  olfitv  of  major  »)f  mihtia  in  the  I)i.'»triet  of  Cohunbia  was*  vacatcnl  by 
a  nnaniiiion-  yea-arnl-nay  vote. 

Hol«bn^  any  otiice  nn<ier  the  I'nittHl  Statw  is  incom|iatible  with  mendiership  in  the 
lions**,  whether  the  duties  of  the  ollice  l)e  exercni^etl  or  not. 

I/'iminonfl  VS.  Ilrrrirh,  J.;th  (  nntj 0.  and  H.,  289 

Disqaalifying  office  does  not  disqualify  if  resigned  before  the  beginning  of  the  first 
session. 

A  inemlHT-elect  who  <'f)ntinue<l  to  liold  an  otiioe  under  the  l'nite<i  States'  after  elec- 
tion an«l  after  ttie  March  4  on  which  the  previous  Conjrress  expireil,  !)ut  resipnei! 
it  in  N<»veinl»<T  iM-tnre  takiiii:  liis  seat,  heM  not  to  have  forfeite<l  his  niendxTsliip. 

Il'inunnii'J  \<.   JfrrrirJ:,   J.lfh   f  'niuj C.  and  H.,   2S<> 

A  po>tiiijL<t«'r  electe*!  to  ( 'on^'ress,  continuing  to  hoM  his  ollice  after  election  and 
alter  the  >hinh  4  Muwhirh  tfje  previous  Cnn^'ress  expiree  1,  but  resigning:  I  n'fore 
takiii;r  his  seat,  heM  not  to  have  fMrfeite*!  his  seat  in  Conjrress. 

/vo/r,  /-.///  i'n,„i C.  and  II.,  314 

Disqualifying  office  can  not  be  held  beyond  the  beginning  of  the  first  session  of  the 
Congress. 

"  Wlu'U  the  time  arrives  at  which  the  duties  of  two  inconi}>atil»lo  oflict^s  are  by  law 
to  ]>eilis(hai«:e(l,  a  man  at  hhertvto  <'lHK)se  between  the  two  as  efft^-tuallv  (kn-lines 
one  not  entc*re<l  ujn>n  by  continuing'  in  the  one  already  held  as  he  would  vacate 
the  former  il  he  did  enter  upon  the  latter."  A  Rej>resentative-elect  may  hold  an 
incompatible  ollice  sub.sMjuent  to  his  election,  and  subseijuent  to  the  4th  of  March 
on  which  the  previous  ('on)/ress  cea.MS  to  exi>t,  but  at  tlie  bet:inning  of  the  first 
s<'ssion  of  the  (\>n},'ress  to  which  he  is  elect<*(i  he  must  <"hoose  between  the  two 
otlices.  and  if  he  contimi«*s  to  hold  his  former  ollice  after  the  iK'ginning  of  the  st\s- 
sion  he  is  held  to  have  declined  his  election  to  Congress  au<l  can  not  afterwards 
<]ualify  as  a  memlMT. 

S-ltrht-L-  and  Ilhi'ir,  -ist},  Cninj Report  .\o.  1 10.  1st  sess.,  :isth  Cong.,  p.  10 

Where  disqualifying  office  has  practically  expired  by  limitation  a  formal  resignation 
not  necessary. 

A  niendM'r  of  Congress  who  had  held  the  ollice  of  principal  assessor  of  taxes  under 
the  «lireet-tax  law  and  had  never  resigne<l  his  ollice  was  j)ermitt<'d  to  retain  his 
seat  in  ( 'ongress  on  the  groun<l  that  tlu*  <iuties  of  llie  ollice  had  c<'ased  ami  the  law 
under  which  it  was  cn'att'd  had  expired  l)efore  he  took  his  seat,  and  a  formal  resig- 
nation was  hence  not  nece.«sarv. 

Mnnij'onI,  IMh  Conrj C.  and  II.,  316 
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Where  contestant  liacl  l)een  employed  as  ** special  assistant"  to  a  United  States  dis- 
trict attorney,  but  the  special  work  for  which  he  waa  retained  had  l)een  completed 
before  the  beginning  of  the  session  of  Congress,  the  committee,  without  deciding 
whether  or  not  the  jxisition  was  an  "office"  within  the  meaning  of  the  Constitu- 
tion, held  that  as  the  connection  of  the  contestant  with  the  j>o8ition  fia<l  practically 
ceased,  no  resignation  was  necessary,  and  contestant  was  not  disqualified  as  a 
member  of  Congress.  Mr.  Ranney,  and  those  signing  a  report  made  by  him,  held 
that  the  jKisition  was  not  an  office,  and  ab«o  called  attention  to  the  fact  that  a  con- 
testant was  not  a  meml)er  of  Congress.  Mr.  Davis,  in  a  minority  report,  held  that 
the  position  was  a  dis(^ualifving  office,  and  that  contestant  not  liavmg  resigned  it 
until  after  the  opening  of  the  session  of  Congreas,  he  ought  not  to  be  admitted  to 
liiM  seat. 

Chalmers  vs.  Manning^  4Sth  Cong Mobley,  35-58 

Petitioner's  right  not  waived  by  the  acceptance  of  an  incompatible  office  if  resigned 
before  beginning  of  session  of  Congress. 

The  petitioner  claimed  to  have  l>een  eleitted  to  Congress  in  September,  1828,  for  the 
term  Ixjginning  March  4,  1829.  In  January,  18^,  he  accepted  a  State  office,  for 
which  a  meml)er  of  Congress  was  disqualifiecl  by  the  State  constitution,  for  a  term 
which  would  have  extended  beyond  March  4,  1829;  but  in  February  he  resigned 
the  office  on  account  of  sickness  in  his  family.  He  was  held  not  to  have  waived 
any  rights  under  his  claimed  election  to  Congress. 

Washhum  vs.  Riplq/y  ^Id  Cong C.  and  H.,  682 

Acceptance  of  disqualifying  office  by  contestant  destroys  his  right  to  the  seat. 

Contestant,  on  the  same  day  on  which  he  claime<i  to  have  l)een  elected  to  Congress, 
was  elected  to  the  legislature  of  South  C-arolina;  he  took  his  seat  and  served  his 
term.  Before  the  determination  of  the  contest  he  wa*j  elected  to  and  hel<l  the 
office  of  sheriff.  Both  these  offices  were  incompatible,  by  nature  and  by  the  con- 
stitution of  South  Carolina,  with  the  office  of  Representative  in  Congress,  and  the 
committee  refusinl  to  award  the  seat  to  contestant,  on  this  ground  among  others. 

Bfrtren  vs.  J)e  iMrge^  4^d  Cong Smith,  100 

Whether  acceptance  of  seat  in  Congress  operates  as  resignation  of  disqualifying  office. 

It  was  contended  by  ihe  sitting  member  that  a  [)erson  holding  an  office  mider  the 
Unitefl  States  who  accepts  the  office  of  member  of  Congress  by  qualifving  and  per- 
forming its  duties,  should  l)e  held  to  have  vacated  his  former  office  witliout  a  formal 
resignation,  and  l>e  permitt<?d  to  retain  the  latter.  But  the  committee  seems  not  to 
have  sustained  the  |X)int. 

Mnmford,  15th  Cong C.  and  H.,  318 

Acceptance  of  disqualifying  office  a  resignation  of  former  office. 

"That  the  acceptance  by  the  same  [)erson  of  an  office  incompatible  with  another 
held  by  him  is  a  virtual  resignation  or  forfeiture  of  the  office  first  held  is  too  plain 
a  proposition  to  need  illustration.  It  results  from  the  presumption  that  no  man 
can  intend,  as  well  as  from  the  jM)li('y  that  no  man  shall  be  permitted,  to  hold  a 
trust  the  duties  of  which  he  has  dis^iualified  himself  from  performing." 

Jhjmgton  vs.  1  'amiinwr,  S7th  (}mg 1  Bart. ,  397 

*•  The  acceptance  and  entering  upon  the  discharge  of  the  duties  of  an  office  which, 
from  the  nature  of  its  duties,  or  from  express  legal  or  constitutional  prohibition,  is 
incompatil)le  with  another  previously  held,  vacates  the  former  office  from  the  time 
of  such  acceptiince  and  entering  \i\yon  the  duties  assigned  to  the  latter  office.  And, 
conseciuently,  when  a  person  elected  to  Congress  accepts  that  office,  or  qualifies 
and  enters  upon  the  discharge  of  its  duties,  he  vacates  or  forfeits  any  office  he  may 
then  hold  under  the  I'nited  States.  And  when  any  uienilier  of  Congress,  after  he 
has  qualitied  or  entered  uiK)n  the  discharge  of  his  duties  as  such  member,  accepts 
or  enters  ui)on  the  discharge  of  the  duties  of  'any  otfice  under  the  United  States,' 
he  ipso /(trio  vacates  or  forfeits  his  seat  as  a  memlx^r  of  Congress." 

Schcnck  and  Blair ^  3Sth  Cong Report  No.  110,  1st  sess.,  'i8th  Cong.,  p.  9 

Acceptance  of  commission  in  the  Army  vacates  seat. 

The  office  of  colonel  in  the  Volunteer  Army  (in  the  Mexiain  war)  held  to  Ix?  incom- 
patible with  that  of  Representative  in  Congress  and  tliat  the  acceptance  of  the 
former  vacates  the  latter. 

Baker  and  Yell,  2'.nh  Cong 1  Bart.,  92 


>M}H  IIIG»T   <»K    iuNTKSTED    ELFATIOX    CASRi. 

Thf  a/'i^'ptan<-»*  i'f  an  ••tiu-*'  in  tli*-  miiitarv  *ervice  t»f  the  TnilcU  Statee  va8  hekl  to 
va<:ar*'  a  !-*-at  in  ( '••iiirri-^.  f\vn  tht«iU!^  t)i«-  ointmiTtiiiin  <.*f  the  ciflicvr  Myle<l  him  au 
ol!i<-»*r  in  th«'  "niilitia  *fi  Itiwu."  Thr  ■'••ininiUre  werv  ••!  if|4nitiii  thit  tlie  volun- 
t«:«rr  anifV  Map  |iart  <>f  ih*-  Anny  nf  xUv  rnitt-tl  Stait^.  an*!  its  itffiivrs  offic:^*n<  of  the 
l'nit»-<l  Sfat»-?*. 

I{»/iti'jton  V-.    I  'fl/i*h  r*  f,  .;Ttfi  '  nu*/ 1   BaM..  l^ 

British  pensioner  eligible. 

A  nativ«r  AinHrii-an  wh«f  hail  U-**!!  an  iitfi«vr  in  the  British  amiy  liarin^;  the  Revolu- 
ti'in,  an<l  ha<l  tlniwn  half  pay  up  to  within  ^ix  nH^th.<>  of  his<V]«i'tion  toOm^nvsv. 
wh«*ii  hf  ha^l  r«'iioiin<'>'<I  it.l>iit  whiihail  ii*-ver  taken  the  i«lhi*f  allesnauiv  l^»Gr¥at 
Britain,  an<l  ha«l  ht*lil  ntlii-e  an^!  tak«.*n  the  rv^^iiire*!  Kith:?  iu  Marylainl.  heM  to  \k 
«'li;fihl«'  tM  Conirn.'^p*. 

AV./,  joth  Ojwj C.  antl  II.,2S1 

Inliabitanej. 

A  jM-nT'in  liavintr  movi'il  into  a  State  twn  week:*  before  the  election,  announoin);  \m 
int«'iition  ti>  niak«*  it  hi?-  {NTinant'nt  ri.'>i<lrn<v,  fuit  intemliu);  to  itpemi  hi:;  winters 
at  hi?*  fornitT  r»*«i<l«'ni-4*  in  tht*  Dif^trit-t  lif  <.*iiliinihia.  held  to  lie  an  inhahitant  of  the 

Stati*  an<l  «'lijrihl«'  !•»  t'lmtrri-"-. 

K*.i,  lOih  rsnuj C.  ami  H..224 


Emplojment  of  an  atiorney  in  Unic«d  States  case  uot  a  disqualifying  offiee. 

rh«Ti*  an  uttonii'V  i.*'  iMiipitivcil  nr  n'tain***!  I»v  the  Attoniev-Geuen&l  to  a^j^i^  in  a 
(fiv«'n  f-siH'  or  ra-4*s  an«l  f«ira  »ti|iiihitf<l  «*>iMiiit'n.'^atitm,  it  does  unt  uiake  him  an 
ofljfMT  of  th«*  TnitiHl  StaU.'*-  mi  it-'  iiMli.<4|iialiiy  him  fn>m  holding  a  seat  in  ConjfnMii. 

Mnj-Atii  \>.  nv^/..;A/A  i\„„, Mohley,  367 


"Special  assistant  to  the  district  attorney"  a  disqualifying  ofl&oe. 

Th<f  ofli<i:  of  **H|HM-i:il  it-.-iMant  tn  the  diT^trict  atti»rney"  of  the  Unite<I  State:^  is  an 
ofIi<'4^  of  the  ('nit^**!  Static  within  thr  meaning  of  tlie  (*i institution,  and  diK(|uali(iiv 
from  hoMiti^  the  ollii-r  nf  hkmiiUt  of  ( 'nn^ri'?'^. 

MiiAjt* //  V.-.  M V>»  1  /// in'n'ihf  ii jnn't  i .  pith  ( \nnj Mobley,  371 

Disloyalty  a  disqaalification. 

A  randi'iat**  who  hjul  syiii]»at}ii/.('<l  witli  th»*  n-ln-llinn  and  had  ai«led  it  by  fee^iinu 

n*lH-l  ^oIdi»•r'-,  piMritiirj  mit   tin-  lii«linL'  phur  •.!  a  riiitm  soldier  and  advising  his 
:irr«— t,  «'ti',,  \\:i-  h«-Iil  hhT  !••  !»••  «-iitiTl»-l  t«i  '»«•  -wnjii  in. 

M'Kf  \  -.    )''>'!  n,}.  ;on:  f  ..,h/ 2  Bart.,  422 

\Vli«*n- ornM'lairnaiit  had  Imi-h  iIm-  r«iit<ir  «>1  a  di-loyal  iu*\\>|uiiH.*r  during  the  war 
and  \\i*:  nthcr  had  .-rrv«'«l  as  an  •n-ijn  in  tin-  u-\»t'\  army,  tht*  <*f>mmittei>  held  that 
n<*ith<-r  of  tlifin  was  cntitN-d  t«)  In-  -worn  in. 

i  'liri.'fii  \r.  W'ltnji;/,  }oth  f  >.„'/ L»  B;irt.,  4«>) 

Whimr  thi*  di.-lovallv  of  r«(nt«'>tt'i'  wa-  >how  n  l>v  a  i«lt»r  pMhn>hiil  hv  him  in  a  new\*«- 
pap«-r,  at  thf  hi-L'innin'^  of  thr  war,  it    wa>   ln'Id    thai    h«' was  not  entitletl   tn  Ikt 
■•wnrn  in. 
.S////7//  \>.  /.Vo// y/.  >///  /  '„,'/ 2  liart.,  :{i*5 

A   really   loyal    person   eligible,  thongh    uot    technically    within    the    fourteenth 
amendment. 

\Vh«n'  «ont»'st«"«'  had  d«»n«'  art.-,  in  violati<»n  oi  tin-  l«'ttt'r  l»nt  not  of  the  spirit  of  the 
fiinrttMMith  aini-ndnn-nt.  an«l  ii  app«'an'il  that  hi*  liad  Int-n  n'ally  li»yal  thruiijk^hout 
th«*  war,  h»*  wa-i  li»*Id  t<i  Ih*  rliL'il'Ir. 

Tnrh  r  \  -.  /vio/..  r.  .;/.!  ( 'uinj 2  lijirt.,  772 

Disloyal  acts  prior  to  complete  annexation  of  Hawaii  overlooked. 

Wlii-n-  it  wa.-  <liarLM«l  that,  ai't»r  th«'  annexation  ni  Hawaii  l»ut  Ih'Ioh*  C'oiijjresw  ha«l 
pn»Nid<'d  a  sy.>-tfm  nf  ;;n\«'rnnM'nt,  tin*  siltin;^'  I  >(.'i«'L:alf  (who  had  Invn  of  the  Hoy- 
ali>t  partV"  wa.-  'MiiUv  of  aits  disl^ival  ti>  llu'l'iiitrd  Stale.<.  thi*  comnattee  Kiid. 
"  We  do  not  tiiink  that  tin*  rorulnrt  of  a  native  of  thi*  Hawaiian  I.^laiids  a  year  <»r 
inon*  prior  to  thr  adoption  of  tliat  or;:anir  aft.  however  improjH'r  it  may  luive  Invn, 
al»stra«*tiy  vi«'wt'd,  oiurht  to  deprive  the  Ihiwaiian  jMM>pK^  of  the  ri'j»res<i*iitativu 
whom  they  have  .^olenndv  sent,"' 

M  "ilou-,  :,ml,  <  'omj I :eiK  irt  3001 
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Polygamy  a  disqualification. 

Where  a  meiiil)er  was  duly  elected,  duly  returnc<l,  and  had  all  the  constitutional 
qualiiications,  but  was  a  polygarnist,  the  House  vacated  the  seat  by  the  following 
resolution:  *'  Resolvedy  That  under  the  facets  and  circumt*tance8  of  this  case,  Brigham 
H.  Rolx^rte,  Representative-ele<*t  from  the  State  of  Utah,  ought  not  to  have  or  hold 
a  seat  in  the  House  of  Representatives,  and  that  the  seat  to  which  he  was  elected 
is  hereby  declared  vacant/* 

RoberiHy  '56th  Cong '. Report  85,  p.  52 

BEBUTTAIi. 

See  Evidence  in  Chief  in  Time  ftxr  Rebuttal, 

RECOUNT. 

Application  for  reconnt  shonld  show  some  probability  of  frand  or  error. 

Where  contestant  had  made  an  unsuccessful  effort  to  procure  a  recount  of  the  l^allots 
within  the  sixty  days,  and  applie<l  for  an  order  of  tbe  Houne  to  send  for  the  ballot 
boxes  and  recount  the  votes,  *'the  committee  were  of  opinion  that  su(!h  an  applica- 
tion should  be  founded  u|>on  some  proof  sufficient,  at  least,  to  raise  a  presumption 
of  mistake,  irregularity^,  or  fraud  in  the  original  count,  and  ought  not  to  begranteil 
upon  the  mere  suggestion  of  possible  error."  ♦  *  ♦  "To  adopt  a  rule  that  the 
ballot  boxes  should  l)e  opened  \x\\o\\  the  mere  request  of  the  defeateil  candidate 
would  occasion  more  fraua  than  it  could  possibly  expose." 

Kline  vs.  Mtjers,  88th  Cong 1  Bart.,  574 

In  West  Virginia  demand  need  not  be  made  on  day  of  first  connt. 

Under  the  statute  of  West  Virginia  providing  for  a  recount  on  the  demand  of  either 
party  this  demand  need  not  Ikj  ma<ie  on  the  day  of  the  announcement  <»f  tlie 
result  of  the  first  count.  The  governor  of  West  Virginia  erre<l  in  refusing  to  count 
the  returns  based  on  the  result  of  a  recount  legally  had. 

Smith  vs.  Jaeksony  51ttt  Cong Rowell,  15 

Can  not  be  made  in  Pennsylvania  by  the  officer  taking  testimony. 

Under  the  law  of  Pennsylvania  permitting  the  ballot  boxes  to  Ihj  o[)ened  only  upon 
oath  as  to  the  fact^*  exj)ecteil  to  be  shown  by  them,  and  by  a  tribunal  authorizetl 
to  try  the  merits  of  the  election,  the  minority  (whose  rejMjrt  was  sustained  by  the 
House)  held  that  the  magistrate  taking  testimony  *' was  not  a  person  nor  a  tribu- 
nal authorizeil  to  try  the  merits  of  the  election  and  had  no  authority  under  the 
law  of  Pennsylvania  or  of  Congress  to  order  those  l)oxes  to  l)e  broken  open.  In 
the  opinion  of  the  undersignecl,  the  objection  of  the  sitting  meml)er  to  theoiKining 
of  these  boxes  was  well  taken,  an<l  if  that  objection  had  not  bc^en  waived  at  the 
hearing,  the  testimony  as  to  tlie  recount  should  have  been  overrule<l." 

Butler  vs.  I^ehmnn  ( minority  report) ^  37 th  Cong 1  Bart. ,  361 

Commissioner  taking  testimony  authorized  to  require  production  of  ballots. 

Where  the  contestant,  acting  under  the  impression  that  the  language  of  the  statute 
*'to  answer  the  call  of  any  person  or  tribunal  authorized  to  try  the  merits  of  such 
election  "  did  not  autliorize  the  officer  taking  de|X)sitions  to  ret|uire  thepro<luction 
of  the  ballots,  had  called  the  voters  instead  to  testify  how  they  voted,  tlie  com- 
mittee said:  *'In  the  oi)ini(m  of  the  committee  the  contestant  would  have  found 
ample  authority  for  the  jmxluction  of  the  ballots  in  sections  122  and  123  of  the 
Revi.<»ed  Statutes  of  the  UnitcMi  States.  h\  section  12.3  full  iHjwer  is  given  to  the 
officer  engaged  in  taking  depositions  in  a  contested  election  case  in  the  House  of 
Representatives  'to  require  the  production  of  paj)ers,'  and  if  'any  person  refuse  or 
neglect  to  j)r(xluce  and  deliver  up  any  pajK^r  or  pai>ers  in  his  iMjs.session  pertaining 
to  the  election^  he  is  maile  liable  to  heavy  i)enalties.  The  ballots  were  j)apers  i>er- 
taining  to  the  election." 

Greevy  vs.  Simlty  5M  Orruj Stofer,  157 


810  DIG1?:ST   OF   CONTESTED   ELECTION    CASES. 

The  notary  hat  a  right  to  require  prodnetion  of  ballots. 

Under  the  Federal  statute  for  taking:  testimony  in  election  cases  the  notarv  haa  the 
rij^ht  to  require  the  production  of  the  ballots,  even  under  a  statute  (oi  Illinois) 
permitting  the  ballots  to  be  opened  only  in  open  court  or  in  open  session  of  the 
bod^  trying  the  contest.  It  is  obviously  impossible  to  open  tlie  ballots  in  open 
session  of  the  House,  and  the  notary  fully  represents  the  House  and  constitutes  a 
tribunal  for  the  purpose  of  reducing  to  written  form  such  evidence  as  the  ballots 
may  contain. 

Rhmker  vs.  Doimhig,  ,54th  Cong Re]X)rt  14(X),  p.  8 

The  Constitution  and  the  statute  [for  taking  testimony]  enacted  in  pursuance  thereto 
are  the  supreme  law  of  the  land,  and  under  this  law  the  ballots  can  l)e  required  to 
be  produ(;ed  in  a  Congressional  contested  election  case,  anything  in  the  constitu- 
tion or  laws  of  a  State  to  the  contrary  notwithstanding.  A  State  court  would  have 
been  under  obHgations  to  compel  the  produc:tion  of  the  ballots  under  the  Federal 
law. 

1  Vim  Horn  vs.  Tarmey^  64th  Cong Report  355,  part  1,  p.  17 

Right  not  enforceable  by  State  conrti. 

The  minority  held  that  while  Congress  itself  could  not  be  prevented  by  State  laws 
from  asi-ertaining  the  result,  "we  do  not  agree  with  the  majority  that  any  court  in 
the  land  has  |)ower,  in  aid  of  that  Congressional  prerogative,  to  compel  officers 
*  *  *  contrary  to  a  State  law  to  exhibit  ballots  *  *  *  to  any  officer  or  com- 
missioner other  than  a  duly  authorized  representative  of  either  of  the  Houses  of 
Congress.'* 

Van  Horn  vs.  Tnrmey  (minority  refxiri),  64th  Cong Report  355,  part  3,  p.  5 

Not  to  be  received  where  ballots  oonld  have  been  tampered  with. 

Where  the  evidence  showed  a  possibility  that  the  iMillots  might  have  been  tampered 
with,  the  minority  held  that  no  recount  could  be  received. 

Archer  vs.  AU^n  ( minority  report) y  34th  Cttng 1  Bart. ,  176 

Where  ballot  boxes  were  kept  by  the  official  custodians,  but  in  such  a  manner  as  to 
exi)08e  them  to  the  danger  of  being  tampered  with,  and  there  were  indications 
that  they  were  taini>ered  with,  the  committee  unanimously  refusiMl  to  receive  the 
rcHult*?  of  a  recount. 

Kfine  vs.  ]Wnr,  S7th  ( 'ong 1  Bart.,  :{84 

Rejected,  where  ballots  improperly  kept  and  not  legally  in  existence. 

Where  the  ballots  recounted  had  no  le^l  existence,  were  not  rei!ounted  by  the  full 
lx)ard  of  insj)ecturs,  and  had  not  been  in  legal  custody  nor  kept  under  effective 
precaution,  the  com inittee  rejected  the  recounts,  holding  that  under  the  New  York 
law  for  tlu'  destruction  of  ballots  there  could  l>e  no  legal  recount  and  that  in  any 
case  no  contidence  could  l>e  placed  in  a  recount  made  under  such  cinnimstantvs. 

Xoiftfi  vs.  Rocktirll,  -,,M  ( \mg Stofer,  2»-3(> 

Ballots  mnst  be  the  same  and  in  the  same  condition. 

It  is  well  settled  that  In'fore  resort  can  he  had  to  the  ballots  as  means  of  proof  al>s<>- 
lute  pnjof  must  he  made  that  the  ballots  offered  aR»  the  identical  ballots  cast  at  the 
election;  that  they  had  U'cn  safely  kept  as  required  by  law;  that  they  are  in  the 
same  condition  they  were  when  cast;  tliat  they  had  not  l>een  tamfwreil  with,  and 
that  no  opiM)rtnnity  had  l)i*en  had  to  tani}H*r  with  them.  The  bunlen  of  making 
this  prelimiimry  pnuif  rc^sts  on  tlie  party  who  seeks  to  use  the  l>allots  as  eviden<t». 

EiKjI'tnli  vs.  llUhin'ii,  'f.kl  ( hntj Report.  614,  p.  4 

Ballots  mnst  be  so  kept  as  to  rebut  a  presumption  of  being  tampered  with. 

In  order  to  conmiand  confidence  in  a  recount  "it  is  necessarv  for  the  cont^*stant, 
tii*st,  to  establish  the  identity  of  the  ballot  boxes;  and,  secondfy,  to  show  that  those 
boxes  had  U'cn  so  kept  as  to  rebut  any  rea.sonable  presumption  that  they  had  been 
tainirt'ivd  with." 

liatUr  vs.  lA-hman  [miyntrily  n'/ntrtyxnulnimd  by  Jlonm  )y  J7th  Cong 1  Bart.,  .'^58 
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Identity  and  inteflrrity  of  ballots  mnst  be  shown. 

''The  law  regards  with  jealousy  and  suspicion  recounts  of  ballots  and  is  slow  to 
sanction  any  chaui^e  from  results  originally  declared  to  results  effected  by  such 
recounts.  The  rules  of  law  governing  recounts  of  ballots  are  plain  and  positive. 
Before  courts  or  legislative  bixlies  will  give  weight  to  results  of  recounts  of  ballots 
it  must  be  shown  absolutely  that  the  ballot  boxes  containing  such  ballots  had  been 
safely  kept;  that  the  ballots  were  undoubtedly  the  identical  ballots  cahit  at  the 
election;  and  when  these  facts  are  established  beyond  all  reasonable  doubt,  then 
full  force  and  effect  are  given  to  the  developments  of  the  recount."  In  this  case 
the  (committee  found  the  evi<lence  sufticient  aiid  accepted  the  results  of  recounts, 
which  changed  the  result  of  the  election. 

Acklm  vs.  Lktrrall,  4^th  Cong 1  Ells.,  132 

*'  The  temptation  to  tamper  with  and  change  the  ballots  after  an  election  is  so  great, 
especially  when  the  election  is  close  and  a  slight  change  will  elect  the  one  and 
defeat  the  other  candidate,  that  courts  and  the  House  have  uniformly  required  the 
party  offering  the  ballots  to  overcome  the  official  count  made  at  trie  time  of  the 
election  to  show  that  the  ballots  have  been  kept  strictly  as  required  by  law.  Upon 
the  person  offering  the  ballots  is  cast  the  burden  of  showing  that  the  nallots  offered 
for  recount  are  the  identical  ones  cast  at  the  election  and  have  been  in  no  way 
tampered  with  or  changed." 

Wallace  vs.  McKirdey  (minority  report)  4Sth  Cong Mobley,  210 

The  returns  of  election  officers  are  prima  facie  correct,  and  a  recount  showing  a  dif- 
ferent result  can  not  be  regarded  unless  it  affirmatively  appears  that  the  ballots 
recounted  are  the  same  as  those  originally  counted,  and  in  tlie  same  condition. 

Atkinson  vs.  Pendleton,  61st  Cong ^ Rowell,  47 

In  order  to  justify  a  recount  it  ought  to  appear  that  the  statutory  requirements  have 
been  complied  with  **or  clearly  shown  that  the  failure  to  comply  therewith  has 
resulteil  in  no  injury.  If  proper  care  is  not  taken  to  so  preserve  the  ballots  that 
they  may  not  be  changed  they  will  always  be  the  subject  of  a  natural  suspicion,  and 
when  a  material  difference  appears  between  the  original  count  and  the  recount  the 
weight  to  be  given  to  the  recount  must  depend  wholly  upon  the  methods  used  in 
preserving  the  ballots  free  from  suspicion  or  opportunity  to  do  wrong.  In  the  con- 
flict between  the  first  and  second  count  it  is  evident  that  the  one  or  the  other 
does  not  show  the  true  result.  If  everj^  opportunity  to  change  the  ballots  has 
been  prevented,  and  if  the  law  in  relation  to  a  recount  has  l)een  complied  with, 
the  recount  l)ecomes  entitled  to  the  greater  credit  and  should  prevail.  But  if,  on 
the  other  hand,  the  ballots  have  been  so  kept  that  they  may  l>e  readily  change<l, 
our  observation  ujx)n  this  committee  wouUi  hardly  justify  us  in  indulging  in  the 
conclusion  presumptive  that  no  one  had  been  found  wicked  enough  to  make  th« 
change." 

McGinnis  vs.  Alderson,  ,51st  Cong Rowell,  636 

Ballots  mast  be  shown  to  have  been  safely  kept. 

**In  order  to  sustain  a  recount  the  parties  seeking  the  benefit  of  it  must  prove  con- 
clusively that  between  the  time  of  the  first  and  8e(!ond  count  there  was  no  oppor- 
tunity given  for  tampering  with  the  ballots.  It  is  not  in  this  case  for  the  contestant 
to  show  that  the  ballots  might  have  been  tami)ered  with,  but  the  coiitestee,  who 
relies  upon  the  recount,  must  establish  affirmatively  that  the  Imllotn  had  been  safely 
kept,  and  that  they  had  not  been  exposed  to  the  public  or  handled  by  unauthorized 
persons." 

Dean  vs.  Field,  46th  Cong 1  Ells.,  212 

Mnst  be  honest,  fair,  and  correct. 

**  Recounts  to  be  of  value  must  be  honest,  fair,  and  correct.  It  must  ])e  shown  that 
the  ballots  were  never  out  of  the  (MiHt<xly  to  which  the  law  assigned  them,  and  that 
they  must  be  free  from  the  imputation  that  they  could  have  been  tampered  with 
by  the  party  claiming  under  the  recount." 

EnglishvB.  Peelle,  4^h  Cong Mobley,  170 


HI  2  DIGEST    OF    CONTESTED    ELECTION    CASES. 

Must  have  been  conducted  as  oarefnlly  at  the  original  ooont 
Thf  lIouHc  (hK»8  not  '*  favor  tlie  Hotting  aaide  of  oftirial  and  formal  counts,  made  with 
all  the  siifeguanl»  rec|uire<i  by  law,  on  evidence  only  of  subeequent  informal  and 
unotficial  founts  without  nuch  safeguanis."  In  no  instaiu^e  has  a  penson  entitled 
to  the  seat  l)y  an  official  count  been  deprivetl  of  it  by  a  subsequent  unofficial  count. 
"On  principle  it  would  neeni  that  if  Huch  a  thing  were,  in  the  absence  of  fraud  in 
the  olfuial  count,  in  any  case  adniinsible,  it  should  be  permitted  only  when  the 
l)allot  lH»xeH  hatl  lx*en  so  kept  as  to  be  ironclusive  of  the  identity  of  the  ballots,  and 
when  the  sulwe<iuent  count  was  ina<le  with  safeguanls  e<]uivalent  to  those  provided 
bv  law.  In  the  alwence  of  either  of  these  comiitions,  the  proof,  as  mere  matter 
of  fact  aiui  without  reference  to  statutory  rules,  would  be  leas  reliable  and  there- 
fon»  insufficient.*' 

GoTMlhifj  vi*.  mhon,  42d  Cong Smith,  79 

In  MaisachnBetts,  can  be  made  by  board  of  aldermen  only  when  law  strietly  followed. 

A  statute  provitling  that  the  ]>oard  of  aldermen,  or  a  committee  of  their  number,  may 
examine  the  ]>allots  and  "determine  the  questions  raiseil,*'  on  the  presentation  of 
a  ^x»tition  of  10  qualitiiHl  eleirtors  stating  th^t  they  have  reason  to  l)elieve  that  the 
original  returns  are  erroneous  "and  specifying  wherein  thev  believe  them  to  be  in 
error,"  confers  ui>on  the  lM>ard  of  aldenuen,  or  their  committee,  a  specual' jurisdic- 
tion, and  must  l)e  strictly  construed,  and  such  Iniard  of  aldennen  can  not  proceed 
except  in  strict  accordance  with  the  provisions  of  the  statute.  If  they  assume  to 
a<'t  in  a  manner  different  from  that  pn^scribed  by  the  statute  their  acts  are  abso- 
lutely void. 

A  petition  stating  that  the  pc^titioners  believe  the  returns  to  be  in  error  in  that  there 
were  more  votes  counted  for  one  candidate  and  less  for  the  other  than  were  cast  for 
hini  <i(>es  not  sufliciently  *'spe<'ify  wherein  they  l>elieve  them  to  be  in  error,"  and 
confers  no  juris<liction.  Such  a  statute  <loes  not  make  the  lx)ard  of  aldennen  a 
general  returning  lH)ard,  and  <l(>es  not  contemplate  a  general  jwlicy  of  recounting 
the  ballots,  or  that  a  recount  shall  l)e  grantiHl  merely  because  the  vote  is  close. 
And  if  the  ballots  are  so  recounte<l  all  the  proc^HMlings  and  the  certification  of  the 
result  must  Ih»  strictly  in  the  form  prt^scribed  by  the  statute,  otherwise  the  origi- 
nal count  made  and  returne<l  bv  the  precinct  officers  must  stand. 

The  minority  held  that  the  j)etitions  were  sulficiently  s[)ecific  to  confer  jurisdiction; 
that  the  law  conteinj>late<i  that  the  count  mmle  by  the  aldennen  should  prevail 
over  the  original  count,  and,  there  being  no  evidence  going  behind  the  returns  to 
show  the  correctness  or  incorrectness  jrif  either  count,  the  second  count  should 
stand. 

Dean  vs.  Vidd,  4^5th  Cowj 1  Ells.,  190-22:i 

Where  ballote  exposed  to  danger  of  tampering,  recount  not  accepted. 

Wiicre  the  ballot  l)oxes  ha<l  l>ccn  privately  opened,  in  some  crises  two  or  three  times, 
and  the  ballot,>j  handled  an«l  <<»untt'<l  V)y  a  paid  jigent  of  contestant,  and  the  boxes 
ha«l  l)ccn  otlicrwisc  exposed  to  the  danger  of  being  tanipere<l  with,  the  minority 
held  that  no  vali«l  recount  of  such  ])allot*J  could  be  made. 

Firihrirk  vs.  WiUnn  ( unnnniii  n'pvrt),  4^th  Cong Mobley,  406,  419 

Privately  made,  without  due  precautions,  not  considered. 

A  recount  privately  made  by  an  imotlicial  person,  where  there  was  no  proof  of  the 
identity  ol"  the  liallots  and  where  it  alHrmatively  ai)i)eared  that  they  could  have 
been  tampered  with,  was  not  considere<l. 

( 'iji,k  vs.  f  v//.y,  47th  ( 'ong 2  Ells.,  252 

Privately  madn  by  agent  of  one  of  the  candidates,  not  to  be  accepted. 

A  recount  privately  made  l>y  an  unsworn  agent  of  one  of  the  candidates  ought  not  to 
he  permitted  to  overturn  the  sworn  returns  <»f  the  otiicers  of  election,  especially 
when  no  memoranda  are  ])resented  and  the  testimonv  does  not  attempt  to  show 
tlie  vote  of  either  candidate  in  any  ])recinct  or  the  clianges  in  any  precinct,  but 
merely  the  net  result  of  the  recount. 
English  vs.  J^nlh  ( /// iuoritg  irf,ort ) ,  4<s'th  (ong Mobley,  1 79 


RECOUNT.  813 

Privately  made,  accepted  where  official  reoonnt  prevented  by  eontestee. 

Where  contestant  had  undertaken  to  have  all  the  ballote  recoiintiMl,  but  had  been 
prevented  by  an  injunction  issued  at  the  instance  of  contentee,  tlui  committee 
accepted  the  result  of  a  private  recount  of  part  of  the  precdncts,  made  by  an  out- 
sider during  a  recount  of  the  votes  on  local  officers,  on  the  ground  that  ccmtestee 
had  made  this  recount  admissible  by  himself  preventing  an  official  recount  from 
being  held.  But  the  House  agreed  with  the  minority  and  voted  to  reconmiit  the 
case  lor  a  recount. 

Rinaker  vs.  Douming,  64th  Cong Report  1400 

When  it  showed  the  election  of  contestaat  he  wae  seated. 

Where  the  case  had  been  recommitted  to  the  committee  for  a  recount  of  the  ballots, 
and  the  recount  conducted  under  the  direction  and  supervision  of  the  committee 
showed  the  election  of  contestant,  the  committee  reported  in  his  favor. 

Binaker  vs.  Dmcmng,  54th  Cong Re])ort  2247 

Votes  gained  on  recoont  added  to  vote. 

A  recount  of  the  ballots  having  been  made,  at  which  contestant  gained  131  votes,  the 
committee  added  that  number  to  his  vote. 

Booze  vs.  Ru»ky  54th  Cong Report  849 

A  recount  of  ballots  where  retnm  discredited,  proof  alinnde  of  vote. 

Where  the  ballot  box  had  been  taken  away  over  night  and  counted  the  next  day 
the  committee  rejected  the  return,  but  accepted  a  recount  of  the  ballots  as  proof 
aliunde  of  the  vote. 

The  minority  held  that,  as  the  ballots  were  the  very  thing  discredited,  a  count  of 
them  was  hot  proof  aliunde  of  the  vote. 

Pearion  vs.  Crawford,  66th  Cong Report  H>9 

Parol  evidence  to  correct  original  count 

The  tally  sheet  was  kept  by  an  unsworn  outsider  and  was  the  only  actual  count 
made.  Two  witnesses  swore  that  they  watched  the  tally  and  that  it  was  16  votes 
more  than  the  returns  showed.  The  tally  keei)er  was'  not  called  as  a  witness. 
The  committee  coimted  the  extra  votes;  the  minority  dissenting. 

Jfarein  vs.  Lockhari,  54th  Cong Report  2002 

Accepted  to  change  the  resnlt  of  an  election. 

Where  a  recount  of  the  ballots  in  one  precinct,  ina<le  six  months  after  the  election, 
and  during  the  taking  of  testimony  in  the  cas(»  nhowed  a  change  of  enough  votes  to 
overcome  the  sitting  member's  returned  majority  of  one  vote,  and  tlie  conmiittee 
were  satisfied  that  the  l>allots  had  not  been  tampered  with,  they  accepted  the 
result  of  the  recount. 

Archer  vs.  AUen,  S4th  Cong 1  Bart.,  172 

Made  by  ward  officers,  in  Massachnsetts,  accepted. 

Under  the  statutes  of  Massachusetts  (in  force  in  1862)  the  ward  officers  had  a  right 
to  make  an  amencle<i  return,  to  correspond  to  the  tnith,  within  a  certain  time  after 
the  election.  This  was  held  to  include  the  right  to  ascertain  the  truth  by  a  recount 
of  the  ballots,  and  an  amended  return,  based  on  a  recount  made  seven  days  after 
the  election,  was  held  to  be  legal. 

SUeperya.  Rice,  38th  Cong 1  Bart.,  476 

Where  ballots  could  have  been  tampered  with,  bnt  were  not,  recount  received. 

Where  the  ballots  had  been  kept  unsealed  in  a  trunk  in  the  attic  of  tlie  house  of  the 
clerk  of  the  wanl,  and*  had  once  been  privately  recounted  by  him  without  untying 
the  packages,  but  he  testified  that  they  had  not  l)een  tami)ered  with,  and  the  coin- 
cidences of  the  recount  with  the  original  tiillv  sheets,  after  correcting  mistakes 
obvious  on  the  face  of  the  tally  sheeLs,  were  sucfi  as  strongly  to  confirm  the  recount 
and  to  render  the  (torrectness  of  the  first  count  very  improbable,  the  rt»sult  of  the 
recount  was  ac('epte<l. 

tSleeper  vs.  Rice,  3Sth  Cong 1  Bart.,  477 
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To  be  received  uxileM  ballots  shown  to  baire  been  taapered  with. 

Where  the  mmU^taiit  prcMlurefl  lx>xeff  from  legal  costCMiiazif),  Heale<l  up  ami  in  the 
8aine  apimrent  n>ii<lttion  ii»  when  left  with  the  custodians^  the  majority  (not 
suHtainiMi  by  the  lloiine)  hel<l  that  iin<ier  these eircumstanoes  the  burden  of  proving 
them  to  have  1>een  tampered  with  rested  unon  the  contestee,  and  that  it  was  not 
en(»u^h  to  nhow  merely  a  jntiwihility  of  their  l)eing  tampered  with. 

Ihtthr  VH.  lA'hmtin  [majority  report) j  37th  Cong 1  Bart. ,  357 

Made  by  nnanthorised  person  should  be  received  unless  impeached. 

Recounts  of  the  Iwillots  ma^ie  within  a  few  weeks  after  the  election  by  persons  who 
were  unimixiached  and  credible  witnesses,  and  in  the  aljsence  of  any  evident 
ten<i'ng  to  show  that  the  ballots  liati  been  tampered  with,  should  have  been 
receive<l  to  overthrow  the  official  (H>unt  made  on  the  evening  of  the  election. 

(t(j4)dbi(j  vs.   ]yihoH  [  miuoritij  rf^fort)^  43d  Cong Smith,  S3 

Made  by  unofficial  person  accepted  if  his  capacity  and  veracity  shown. 

The  value  of  a  recount  unotticiall y  made  by  a  private  individual  must  turn  upon  his 
ca|)a(aty  and  veracity.  **  If  these  are  l)oth  establishefi,  as  much  weight  should  be 
given  to  his  count  as  if  he  had  Ix^n  directed  by  the  court  to  make  it." 

Euglifth  VH.  PccUe,  4Sth  Cong Mobley,  171 

Accepted  if  preponderance  of  evidence  in  its  favor. 

Where  it  i.s  a  (}uestion  l)etwei»n  the  original  count  and  a  recount  the  preponderamre  of 
evideiure  must  prevail. 

Knglimh  vs.  Pcelle,  4Sth  Cong Mobley,  173 

Where  large  changes  explained  by  circnmstances,  recount  accepted. 

Where  a  recount  showed  a  change  of  over  a  thousand  votes  in  five  precincts,  but  the 
seals  on  the  ballot  lx)xes  were  intact,  and  it  was  shown  that  Republican  tickets 
were  in  circulation  bearing  the  name  of  contestant  or  l)earing  no  name  for  Con- 
gress, and  that  the  judges  of  election,  not  being  aware  of  this  fact,  counted  the 
Imllots  hastily,  crediting  to  contestee  all  l)allots  appearing  to  l)e  straight  Repuli- 
licaii  tickets,  the  committee  counted  the  votes  according  to  the  retn^unt.  The 
minority  held  that  the  evidence  was  insufficient  to  show  that  the  ballot  boxes  had 
not  been  tamjx're<l  with,  and  that  the  recount  could  not  l)e  actrepttnl.  Part  of  the 
minority  hein  that  the  circulation  of  the  "  bogus"  tickets  at  some  ix>lls  cast  doubt 
upon  the  accuracy  of  tlic  first  count  also,  and  thai  neither  count  should  l)eaccepte<l. 

ArUn,  vs.  Dumill,  4o(h  (  ong 1  Ells.,  124-189. 

Where  ballots  properly  kept,  and  error  in  original  count  probable,  recount  accepted. 

Where  (in  Iowa)  there  is  no  law  provi<ling  for  a  recount,  the  only  <|Uestion  l)efore 
the  (•<»niinittce  is,  Ari^  they  the  sanie  l)allots  as  cast,  and  what  is  the  correct  count? 
If  the  circumstances  of  the  nri«^inal  count  indicate  error  of  a  certain  sort,  and  the 
liallots  bcinj:  so  kej)t  that  they  could  not  have  been  tamj)ere<i  with,  a  recount 
shows  such  error,  it  should  he  accepted. 

Frnh'nrk  vs.    Wihon,  4St}t  ( 'ong Mobley,  40:^ 

Where  original  count  fraudulent,  recount  accepted. 

Whi-re  the  original  ("ount  was  tainted  with  fraud,  the  result  of  a  recount  may  Ik? 
accepte*!  in  lieu  of  tiirowint:  out  the  poll. 

Su//iran  vs.  FrJtmt,  oOih  ( 'ong Mobley,  751 

Where  identity  of  ballots  proved,  recount  accepted. 

The  result  of  a  recount  of  the  ballots  conducted  according  to  the  Stiite  law  was  unani- 
mously a<'<-epted  hy  the  connnittee,  though  the  majority  ex])resse<l  some  doubt  as 
to  the  sutii(i(M)cy  of  the  evidence  showing  the  identity  of  the  ballot.^.  The  minor- 
ity hcM  that  the  identity  of  the  ballots  was  conclusively  proveil,  and  that  they 
Were  the  best  evidence  of  the  v<»tc. 

Mufhl  vs.  (  oinjtttnt,  .'}1k1  (  ong Kowell,  155,  1(>4 

REJECTED  VOTES. 

See  Votes,  lLLE(iALLv  Ke.ie<ted. 
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BEGISTBATIOK. 

Required  proof  of  qimlitic»tion  not  presenter!  by  non registered  voters.  See  Illegal 
votes,  required  proof  of  qualification  not  presented  at  the  polls. 

May  be  made  the  neeettary  evidence  of  qnalificatioiL 

Where  registration  is  not  a  constitutional  qualification  for  voting  it  may  be  made  the 
necessary  evidence  of  (]ualification.  A  registration  list  is  presumed  to  be  correct, 
and  the  votes  of  persons  whose  names  were  not  on  the  registration  list  were  prop- 
erly rejected. 

McLean  vs.  Broadhead^  4Slh  Cong Mobley,  38(J 

ft 

Power  of  legialatare  to  enact  registration  law. 

'*The  right  of  suffrage  is  regulated  by  the  States,  and  while  the  legislature  of  a  State 
(an  not  add  to,  abridge,  or  alter  the  constitutional  qualifications  of  voters,  it  may 
and  should  prescribe  proper  and  necessary  rules  for  the  orderly  exercise  of  the 
right  resulting  from  these  qualifications.  It  can  not  be  denied  that  the  power  to 
enact  a  registration  law  is  within  the  power  to  regulate  the  exercise  of  the  elective 
franchise  and  pre8er>'e  the  purity  of  tne  ballot.'* 

Goodrich  vs.  Bullock  (minority  report),  6Ut  Cong Rowell,  598 

Purpose  of. 

"The  intention  of  the  legislatures  of  all  the  States  in  providing  for  r^stration  lists 
is  to  guard  against  fraudulent  voting,  to  prevent  colonizing  and  men  without  fixed 
habitations  from  depositing  their  Imllots  wherever  they  may  chance  to  be  on  an 
election  day,  and  to  require  residence  sufficiently  long  in  a  community  that  the 
voter  may  become  known  and  regarded  as  a  bona  fide  resii^ent,  and  not  a  mere 
floater  or  bird  of  passage." 

Greevy  vs.  Scull,  5$d  Cong Stofer,  161 

Where  registration  required,  electipn  invalid  without  it. 

Un<ler  a  law  requiring  the  registration  of  voters  in  all  towns  of  over  2,500  inhabit- 
ants, the  committee  threw  out  the  vote  of  a  town  of  more  than  2,500  population 
in  which  no  registration  was  made. 

Thrasher  vs.  Enloe,  53d  Cong ^port  842,  p.  7 

ElTect  of  setting  aside  by  governor,  in  Arkansas. 

The  governor  of  Arkansas  had  the  power,  un<ler  certain  circumstances,  to  set  aside 
the  registration  of  a  county  and  order  a  new  one.  In  some  countit»8  a  now  regis- 
tration ordered  by  the  governor  had  not  l)een  completed  by  the  day  of  election, 
and  the  county  clerks  refused  to  certify  the  returns  of  counties  and  precincts  not 
yet  registered.  The  committee  held  that  the  governor  **was  not  authorized  to  set 
aside  tlie  old  r^istration,  excej)t  by  making  a  new  one,"  and  did  not  '*  think  that 
a  fair  construction  of  this  law  can  give  the  governor  the  authority  to  disfranchise 
a  county  by  setting  aside  the  registration."  The  committee  counted  the  votes  as 
shown  by  duplicate  original  precinct  returns. 

Gau8€\8,  Hodges,  4Sd  Cong Smith,  305,316,320 

Imperative,  in  California. 

The  votes  of  persons  whose  names  are  not  on  the  "Great  Register"  in  California 
were  rejected  by  the  committet*. 

Wlgginton  vs.  Pacheco,  45th  Cong 1  Ells.,  13 

Begistration  not  mandatory,  in  Alabama. 

The  constitution  of  Alabama  does  not  make  registration  an  absolute  prerequisite  for 
voting,  nor  do  the  statutes  of  the  State. 

2x>f/'e  vs.  Wheeler.  47th  Cong 2  Ells.,  76 

Registration  i.s  required  in  Alabama,  and  unregistere<l  votes  should  1h»  rejected. 

Lowe  vs.  Wheeler  ( minority  report) ,  47th  Cong 2  Ells. ,  137-145 
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K  jqnirement  of  affidavits,  in  Iowa,  diroetory. 

"  WfuTi*  the  elcK'tor,  acting  in  g<xHl  faith  and  honeetly  supposing  hiint^If  to  be  regis- 
teriMl,  (li>{K)HitH  hii<  vote,  and  tht»  name  is  i\»i*eive<i  by  the  judges,  it  is  a  valid  vote. 
But  where  the  elector  d(>e^^  not  act  in  gooil  faith,  and  knows  lie  is  not  registered, 
nii*  vote  should  In*  reiecte<l."  The  burden  of  showing  the  wantof  good  faith  is  on 
the  )>arty  attacking  the  vote. 

( '(wiphiU  VH.  Weaver,  40th  C \m(j Moblcy ,  4(>2 

Beqnirement  of  affidavits  in  Iowa,  mandatory. 

The  statute  of  It)wa  re<iniring  an  affidavit  of  unregistered  voters  is  mandatory  lioth 
uiK)n  tlie  officers  of  election  and  the  voters,  and  both  as  to  the  production  of  the 
affidavit  and  its  contents. 

Otnipfrell  vs.  Weanr  ( minority  refHjrt ) ,  4^h  Omg Mobley,  472 

In  North  Carolina  registration  transfers  to  newly  established  precincts  should  be 
made  without  personal  application. 

Where  two  precincts  in  North  Carolina  which  had  bt^en  consolidated  forseveral  years 
were  again  separated  shortly  l)efore  the  election,  and  the  judges  of  election  at  the 
new  precinct  ri»fuse<l  to  receive  the  vott»s  of  voters  who  did  not  present  irertificatee 
that  their  nanu*s  ha<l  l)tHMi  erase<l  from  the  registry  of  the  other  precinct,  the 
majority  of  the  committee  held  that  they  were  properly  rejected  under  the  North 
Carolina  law.  The  minority  held  that  the  names  should  have  been  transferred 
without  pers<mal  application,  or  on  j)ersonal  application  on  the  day  of  election, 
ami  that  the  votes  rejected  shouhl  l>e  countetl. 

Yeaten  vs.  Martin,  40th  Cowj 1  Ells.,  389,412 

Transferred  voters  registered  on  election  day,  in  Virginia. 

Where  voters  were  re(|uire<l  to  1k»  r€»gistered  at  lea.*<t  ten  days  before  the  election, 
except  those  havinj^  transfer  certificates,  who  mitrht  In?  registeretl  at  any  time, 
including  the  day  of  election,  the  majority  refusc^d  to  count  as  illegal  the  votes  of 
transferred  voters  registered  on  election  day.  The  minority  did  not  mention  tins 
point,  but  exclude<l  the  votes  in  question  as  illegal. 

l*lait  vs.  (Ujodc,  44th  Cony .Smith,  ()5(),  (>«2 

When  new  certificate  necessary  nnder  Florida  law. 

A  new  certificate  of  rt^gistration  is  not  a  condition  precedent  to  voting,  under  the 
Florida  law,  when  a  voter  has  iinned  from  one  house  to  another  within  a  voting 
district.  "While  the  law  provi<les  for  issuing  a  new  registration  (certificate  to  a 
voter  who  has  changed  liis  residence,  either  within  the  precinct  or  to  another  one, 
it  does  not  re(piirt*  such  a  lu-w  certilicate  as  a  condition  precedent  to  voting  when 
the  <'hangeof  residence  is  within  the  precinct  or  voting  district.  On  the  contrary, 
it  expressly  provides  that  a  new  certificate  shall  be  nece-^^sary  if  the  change  of  resi- 
(l(*nce  is  from  one  voting  districtt  to  another,  thus  implying  that  it  shall  not  l>e 
necessary  if  the  change  is  not  from  one  voting  di.strict  to  another.  Jnchisio  nintu<, 
c.n'/nsin  nflrrlns.'^ 

(>'()u(h'i<h  vs.  Ihillnrk,  .'> Isl  (  0//7 Kowell,  5So 

RcTcgistration  is  not  nece.«sary  in  Florida  when  a  voter  has  changed  his  resid(*nce 
from  one  place  t»>  another  in  the  same  voting  juecinct.  "While  section  8  of  the 
act  of  .Inne  7,  ISS7,  may  jjossibly  admit  of  a  different  construction,  we  are  incline<l 
to  the  oi)inion  that  a  mere  change  ol  residence  from  one  house  to  another  in  the 
same  voting  pr(M'in<'t  should  not  <leprive  an  elector  of  his  right  to  vote." 

(,'<fiKh'i<h  vs.  Bullock  {initnji  ilij  lU'p(n-t) ,  51st  (  otnj Rowell,  612 

May  be  proved  by  parol  evidence. 

It  was  not  necessary  (in  \'irginia)  to  have  intro(lnce<l  th(»  registration  list^s  to  show 
that  rejected  voters  w<'re  in  fact  (jnalified.  "The  rejj:istration  books  in  Virginia 
are  not  imblic  records  to  u  Inch  vi'ritv  rnu  be  attached.  In  fact,  they  are  only 
prima  facie  exidence  that  a  man  is  a  voter,  and  may  Ik*  attacke<l  by  [)arol  evidenc*- 
in  various  ways."  Where  the  (jUestion  at  i>>ue  was  whether  thi'  excluiled  pers<^n 
was  a  <jualitie<l  v<»ter,  not  merely  whether  he  was  registered,  the  conmiitte<' 
accepted  his  own  te.-tiniony  that  he  waa  (jualitie<l. 

77  ////;  vs.  7>yn .s,  6,yli  ( hiuj Report  428 
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The  books  should  be  introdaeed. 

Where  the  qualifications  of  voters  aske<l  to  l)e  counted  as  unlawfully  exclu(le<l  were 
shown  by  their  own  testimony,  the  minority  held  that  the  r^t^istration  books 
yhould  have  been  introduced.  The  election  otficere  (in  Virginia)  were  not  per- 
mitted to  receive  parol  evidence  of  qualification,  and  the  party  seeking  to  have 
counted  on  a  contest  votes  not  cast  must  furnish  proof  of  equal  dignity. 

Thorp  vs.  Epes  (minority  report) j  55th  Cong Report  428,  jiart  2,  p.  9 

Can  be  shown  by  parol  evidence. 

The  fact  of  registration  can  be  fjroved  by  parol  evidence.  '*  Registration  does  not 
create  the  right  to  vote,  but  it  is  an  official  memoran<lum  of  an  existing  right,  and 
parol  evidence  is  as  near  the  fact  as  the  books.  In  fact,  the  books  are  made  from 
parol  evidence." 

Brown  vs.  Sivantion^  55th  (hng Report  1070,  p.  7 

Ho  registration  in  a  county,  vote  thrown  out. 

Where  the  State  constitution  provides  that  no  j>erson  not  registered  shall  l>e  allowed 
to  vote,  and  there  was  no  valid  rejjfstration  in  one  t'ounty,  held  that  there  was  no 
valid  election  and  the  returns  from  such  county  must  l)e  set  aside. 

Bisbeev^,  Finley,  47th  Cong 2  Ells.,  188 

Ho  registration  in  a  county,  vote  coonted. 

Where  the  governor  failed  to  a[>[)oint  a  supervisor  of  registration  for  a  county,  and 
there  was  consequently  no  registration  as  provided  by  law,  but  the  election  was 
held  under  the  old  registration,  and  no  harm  appears  to  have  l)een  done,  held 
that  the  vote  of  the  countv  should  be  counted.  **The  committee  are  clearly  of 
opinion  that  voters  complying  with  all  other  requirements  of  the  law  can  not  be 
disf ranch ise<l  by  the  neglect  of  public  officials  to  furnish  them  opportunity  to  reg- 
ister."    The  <*ommittee  were  unanimous  in  this  opinion. 

Goodrich  vs.  Bullock j  5l8t  Cong Rowell,  585,  613 

BEGISTItATIOK  LAWS. 

Begistration  law  of  Missouri  unconstitutional. 

The  registration  law  of  Missouri,  prescribing  qualifications  for  voters  not  found  in 
the  Constitution,  is  unconstitutional.  Where  namas  are  stricken  from  the  registry 
without  proper  investigation  and  in  disregard  of  the  forms  of  law,  voters  should 
not  thereov  be  <lisfranchised. 

McLean  vs.  Broadhead  (minoriUj  report),  4^lh  ( 'mig Mobley,  394-399 

Begistration  ordinance  of  8t.  Louis  invalid. 

"The  Constitution  of  the  Unite<l  States  having  declared  that  the  legislatures  of  the 
several  fitates  shall  provide  for  rhoosing  members  of  Congreas,  and  the  constitu- 
tion of  Missouri  having  authoriztMl  the  g(»neral  assembly,  and  that  alone,  to  enact 
a  registration  law,"  the  registration  law  of  the  city  of  St.  T^)uis,  i>assed  by  the 
municipal  assembly  as  a  city  ordinance  and  never  ratified  by  the  l^islature,  was 
held  to  be  invalid. 

Seminghaus  \s.  Frost,  47th  Cong 2  Ells.,  387 

Begistration  law  for  St.  Louis  constitutional. 

The  MisBOuri  registration  law  of  1881  for  8t.  Louis  held  to  1k»  constitutional,  and  that 
the  votes  of  persons  whose  names  had  l>ecn  stricken  from  the  list  and  duly  adver- 
tised according  to  law,  and  who  had  not  ai)i)lied  to  the  board  of  revision  for  rein- 
statement, were  properly  nijected  by  the  election  ofticers. 

Frank  vs.  Glover,  50th  Cong Mobley,  (^35 

Begistration  law  of  South  Carolina  unconstitutional. 

The  registration  law  of  South  Carolina  is  unconstitutional,  because  it  is  not  a  reason- 
able regulation  of  the  right  to  vote,  but  is,  under  the  pretense  of  regulation,  an 
abridgment,  subversion,  and  restraint  of  that  right.  Its  unreasonable  or  restrictive 
features  are  (1)  that  it  does  not  provide  sufficient  facilities  for  registration,  and 
leaves  to  the  registering  oflicer  a  dangerous  <lis(retion;  (2)  that  it  attaches  the 
penalty  of  permanent  disfranchisement  for  failing  for  any  cause  to  register  for  the 

H.  Doc.  510 52 
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flrnt  eltH'tion  at  which  the  ritizen  would  Ih.»  entitlcMi  to  vote  if  registered;  (3)  that 
it  aftixeH  a  like  penalty  for  |)arting  with  or  deHtFoyinti:  a  regitntration  certificate; 
(4)  that  all  ap))li('ationH  for  transfer  or  renewal  of  certitieates  uiust  be  made  at  the 
county  w»at  of  the  county  where  the  original  certificate  wan  insaed;  (5)  that  when 
the  IxMini  of  apixmlH  han  decidtMl  against  an  applicant  for  registration,  he  may 
api^eal,  hut  munt  give  notice  in  writing  within  five  davs,  and  commence  proceeci- 
ing8  in  court  within  ten  days  then*after,  or  In?  forever  debarred  from  voting.  This 
is  a  sjKHnal  n*.me<ly  with  a  fifteen  days*  statute  of  limitations;  (6)  that  the  super- 
visor is  given  arbitrary  jwwer  to  strike  names  from  the  registry  list  without  posting 
the  names  and  without  notice  to  anybody. 
The  minority  held  that  the  law  was  reasonable  and  constitutional. 

MiUer\H,  KlVuftt,  r>m  Cowj Rowell,  509-^515,537 

Under  the  constitution  of  South  Carolina,  which  provide<l  that  every  male  jxjnon 
otherwisi*  (]ualified  who  had  n'side<l  in  the  precinct  sixty  days  should  have  the 
right  to  vote,  the  cornmitttn*  held  that  the  registration  law  of  the  State  which 
re<iuinMl  all  voters  to  l>e  registered  hy  July  1  preceiiing  the  election  was  in  conflict 
with  this  provision  an<l  was  unconstitutional. 

JithnmUm  vs.  Siokvn^  54th  Contj Report  1229 

The  constitutionality  of  the  ri^gistration  law  of  South  Carolina  being  brought  in 
question,  the  conunitttx^  said:  *'A  majority  of  this  committee  has  reached  the  con- 
clusion tiiat  the  voters  of  the<liHtrict  now  in  consideration,  who  were  qualifie<l  under 
the  constitution  of  South  Carolina,  an<l  who  were  rejected  under  color  of  the 
enforcement  of  the  regiHtration  law,  are  entitled  to  Ik?  heard  in  this  contest.  In 
this  conclusion  no  violence  is  tlone  to  the  dotttrine  that  *  where  the  proper  authori- 
ties of  a  State  have  given  a  construction  to  their  own  statutes  that  construction 
will  be  followe<l  by  the  Federal  authorities.'  While  the  supreme  court  of  South 
Carolina  has  not  |>asse<l  <kH'isively  up^»n  the  statute  in  question,  the  people  them- 
selvt»,  the  highest  authority  in  that  State,  have  decreed  its  disappearance  from  the 
statute  book." 

WiUon  VH.  MrlxiuHu,  o4th  Coti/j Report  1566 

Contestant  claimed  that  the . Registration  law  of  South  Carolina  was  unctmstitutional, 
and  that  votes  rejectwl  l)ecause  of  nonrtfyist ration  should  l)e  counted.  But  as, 
even  on  the  most  favorable  construction  of  the  law  and  the  evidence,  these  votes 
were  t(K»  few  to  change  the  rt^sult,  the  committee  did  not  pass  on  the  question. 

M(xmiuiH  vs.  Ij<itimei\  .')4th  ( hn<j Report  t>26 

Whether  registration  law  of  Alabama  nnconstitnticnal. 

It  wa.'^  objected  that  the  rejristmtion  law  of  Alabama  wsa*  in  conflict  with  the  consti- 
tution of  the  State,  and  tliat  all  registratif>ns  un<ler  it  were  therefore  unlawful. 
Hut  the  coniniittcc  did  ndt  consider  the  objection,  calling  attention  to  the  fact  that 
no  vote  in  this  cm^v  was  shown  to  be  affected  by  the  only  point  on  which  the  law 
could  be  claiine<l  to  l)c  unconstitutional. 

(ittodirijn  vs.  <>>/;//,  ,;.;///  Vnini Report  1 122,  p.  5 

Alabama  registration  law  clearly  nnconstitntional. 

The  minority  sai<l  on  tliis  point:  "This  statement  seems  to  V)e  made  on  the  idea  that 
an  enactment  mav  Ik*  nnconstitntional  as  to  a  cla.s«  of  perwms  and  valid  as  to  all 
others,  an<l  also  tliat  no  one  can  attack  an  ena<'tinent  as  unconstitutional  unless  he 
shall  first  l>e  able  to  show  that  he  has  been  injured  by  it.  Our  view  is  that  as  s<x)n 
as  an  unconstitutional  ena«tment  is  i>rcsi'ntcd  to  the  court,  in  any  way,  which 
affects  the  cause  before  it,  it  will  be  declared  void,  not  only  as  to  the  parties  liti- 
gant, but  as  to  all  other  ]>ersons.  It  is  on  this  view  that  enactments  similar  to  the 
one  now  under  consideration  have  been  diulared  voi^l  bv  the  supreme  courts  of 
Pennsylvania,  North  Carolina,  an<l  other  States  of  the  I'nion.  *  ♦  ♦  That  the 
registration  law  was  unconstitutional  an<l  void  can  not,  we  an^  ('onfident,  Ix^  seri- 
ouslv  doubted." 

Gotnhri/n  vs.  (\thlf  [ininnr'itij  rrporf),  J^lh  <'(nuj Report  1122,  |>art  2,  p.  8 
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BESIDEKCE. 

What  Constitutes. 

Chiefly  a  qaettion  of  intention. 

**  The  question  of  domicile  has  l)een  a  fruitful  source  of  difficulty  to  courts.  It  is 
because  no  fixed  or  universal  rule  can  l)e  adopteil  for  its  test.  The  animm  manendi 
is  the  principal  point  looked  to  in  the  ascertainment  of  domicile.  If  the  intention 
to  estaDliflh  a  permanent  residence  be  ascertained,  the  recency  of  the  establishment, 
though  it  may  have  been  for  a  day  only,  is  inmiaterial.  The  intent  is,  in  each 
case,  the  real  subject  of  inquiry,  *and  the  circumstances  requisite  to  establish  the 
douiicile  are  flexible  and  easily  accommodated  to  the  real  truth  and  equity  of  the 
case.'  " 

Iievyy  Z7th  Cfmg 1  Bart.,  43 

Actual  abode  is  prima  facie  residence. 

To  constitute  residence  there  must  l)e  intention  to  remain,  but  this  intention  is  con- 
sistent with  a  purpose  to  change  the  place  of  abode  at  some  future  and  indefinite 
day.     Actual  aboae  is  prima  facie  resiaence. 

Miller  vs.  Thompmn,  SIst  Orng ! 1  Bart.,  120 

Presumption  in  favor  of  actual  residence. 

The  presumption  should  l)e  in  favor  of  actual  residence,  as  against  a  claimed  intent 
to  return  to  an  abandoned  residence,  when  the  intent  only  appears  by  the  act  of 
voting. 

Atkinson  vs.  Pendletoriy  51H  Cong Rowell,  56 

**  Where  a  man  has  his  home.'* 

The  word  *'residen(!e"  used  in  the  constitution  of  Pennsylvania  is  equivalent  to 
"domicile,"  not  in  the  sense  in  which  a  man  msiy  have  a  commercial  domicile  or 
residence  in  one  country,  while  his  domicile  of  origin  and  of  allegiance  is  in  another, 
but  in  the  broadest  sense  of  the  term.  Either  word,  as  used  in  law,  is  incapable  of 
exact  definition.  **  Inquiries  into  it  are  very  apt  to  l)e  confused  by  taking  the  tests 
which  have  been  found  satisfactory  in  some  cases  and  attempting  to  apply  them  as 
inflexible  rules  to  all.  Probably  the  definition  which  is  most  expressive  to  the 
American  mind  is  that  a  man's  domicile  is  '  where  he  has  his  home.'  Two  or  three 
ruk*s,  however,  are  well  established.  A  man  must  have  a  domicile  somewhenv,  a 
domicile  once  gained  remains  until  a  new  one  is  acquired;  no  man  can  have  two 
domiciles  at  the  same  time.  With  these  exceptions,  it  will,  we  believe,  l)e  found 
that  nearly  everv  rule  laid  down  on  the  subject  in  the  Ixjoks,  even  if  generally  use- 
ful, fails  to  be  oi  universal  application,  and  would  be  opposed  to  the  common  sense 
of  mankind  if  extended  to  some  states  of  fact  that  may  arise." 

CeHsna  vs.  Meyers^  4^d  Cong Smith,  61 

Presence  and  engagement  in  business  sufficient. 

**In  the  opinion  of  the  conunittee,  *  having  residecl'  simply  means  that  a  man  shall, 
in  good  faith,  have  lived  in  Illinois  for  twelve  months,  not  as  a  mere  itinerant  or 
visitor,  but  that  he  shall  have  been  substantially  engaged  in  business  there  during 
that  time." 

Le.  Moi/ne  vs.  Fnnvell,  44th  Cong Smith,  420 

Both  act  and  intention  required. 

*'It  takes  both  act  and  intention  to  constitute  a  residence.     An  intention  to  retain  a 
residence  which  has  Ix'cn  left  must  be  an  intention  actually  to  return  to  it  and 
reside  in  it." 
Smith  vs.  JacksoUj  Slal  ( 'ong Rowell,  28 

Besidence  to  be  more  liberally  construed  for  purposes  of  suffrage  than  for  other 
purposes. 

A  strict  rule  should  Ik*  apj>lied  in  the  definition  of  the  terms  "residence"  and 
"domicile"  where  the  rights  of  ])roperty,  the  law  of  descent  and  distribution,  or 
the  law  of  the  duty  of  the  citizen  or  the  subject  to  his  government  are  involved. 
But  in  regard  to  suffrage  the  strictness  of  the  rule  should  not  apply  in  our  Govern- 
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ment.  Tnder  thin  )>rincii»le  a  clei*ii(ion  of  a  State  coart  in  reganl  to  the  residenee 
of  i»aui»erH,  made  in  a  case  arLnn^  under  the  statute  providing  for  the  support  of 
paui>erH  t>y  the  townt<hip  of  their  residence,  ^"as  held  not  to  be  a  hinding  precedent 
ufKin  the  (|Uestion  of  the  ivthiy  residence  of  paupers.  But  the  minority  held  it  to  be 
conclurtve. 

Lt!  Moijtw  VH.  Farwell^  440i  Cong Smith,  416 

''Coloniian'*  do  not  aoqniro  roiidonoe. 

Where*  the  law  onlv  require<l  ten  <iay«'  residenee  in  the  precinct,  and  persons  c«nie 
into  a  wanl  ten  <{ayp  l)ef(>ri'  the  elei*tion  under  an  agreement  that  they  would  lie 
funii»4luHl  lioanl  and  drinks  on  c^mdition  of  voting  a  certain  ticket,  the  committee 
held  that  t4>n  <layH'  presence  in  the  ward,  under  such  circumstances,  did  not  con- 
stitute residenire. 

Houtinl  vs.  ("(x/jMT,  SOth  C*/iuj I  Bart.,  282 

Domicile  of  minor  at  home  of  hii  fatlier. 

I>>nii<'ile  of  the  father  is  doniirile  of  the  son  during  his  minority,  while  the  son  is 
under  the  <-ontrol  and  diret!tion  of  the  father. 

/>.rv,  :^7lh  Coiuj 1  Bart.,  47 

Muft  be  intention  to  leave  permanently  to  loee  reiidenee. 

The  coiinnittt»e,  by  a  majority  vote,  a<lopte<l  sua  a  rule  of  decision  **  That  an  individ- 
ual having  tlie  right  of  suffrage  in  Kentuckv  does  not  lose  it  by  removal  fn>ui  the 
State  nifnlify  l)nt  there  miwt  l)e  evidence  of  his  intenlion  at  the  time  he  departs  to 
k»ave  the  State  fH'nnanerUlyy  or  proof  of  his  permanent  location  elsewhere,  to  for- 
feit hJH  right  as  a  voter.'*  The  House  disagreed  with  the  <*ommittee  in  reganl  to 
some  of  th(*  individual  cases  decided  under  this  principle,  but  did  not  overrule 
the  general  [)rinciple. 

Ldchervt^,  Mwm',  ^Sd  Coiuj C.  and  H.,  749,825,  844 

Lost  by  traveling  with  a  circns. 

Where  a  voter  left  the  place  of  lii*«  residence  to  travel  with  a  circus,  saying  he  had 
"left  for  g<KKl,"  but  returned  on  election  day  and  swore  his  vote  in,  the  com- 
mittee held  that  the  vote  was  illegal.  The  minority  held  the  evidence  to  be  insuf- 
ficient to  overthrow  th«'  presumption  of  legality. 

Wi'Jif niton  vs.  Pdi'lu'co,  4''ftlt  <  'mnj 1  Ells. ,  11,  25 

A  department  clerk  in  Washington  presumed  to  have  lost  his  residence  in  Indiana. 

Th<?  eoUHtitution  of  Indiana  provided  that  "no  iierson  hIihII  Ix;  deeme<l  to  have  lost 
his  re.^i(l(MU'e  in  the  State  hy  reason  of  his  absence  on  the  business  of  the  .State  or 
Unit<Hl  States."  A  person  who  had  been  in  the  (iovernment  si»rvi(«  at  Washing- 
ton for  nine  \ears  offered  to  vote,  and  his  vote  wai«  ai*cei)ted  by  the  election  offi- 
<*ers.  The  minority  of  the  committee  held:  "To  bring  him  within  the  exception 
of  the  Indiana  t'onstitution  above  quoted,  the  onm^  was  u[M>n  the  contestee  to  show 
the  int«*nt  to  return  to  resid<»,  in  order  to  overcome  the  opp<»8ite  presumption  aris- 
ing from  the  fa<'tot  a  continuing  residence  elsewhen^  for  more  than  nine  years." 

(ioinl'uiij  vs.   Wllxtm  ( minoritii  rcjtort ) ,  4^d  ('(mtj Smith,  86 

Konresidence  not  proved  by  mere  statement  of  a  witness. 

The  mere  stiitement  }»y  a  witnet<s  that  a  voter  was  or  was  not  a  resident,  without  giv- 
ing fa<*ts  to  justify  his  opinion,  is  not  suflicient  to  throw  out  such  a  vote. 

(ioitdhuj  vs.  M V/.VO//,  4"*'^  ( 'innj Smith,  82 

Temporary  employment  does  not  give  residence. 

Surveyors,  whose  families  resided  out  of  the  Territ4)ry,  who  were  in  the  Territory 
merely  for  the  juirpose  of  working  on  a  contract  of  surveying,  who  lived  in  tents, 
and  who  left  soon  after  the  election,  their  n»tnrn  depending  on  the  securing  of 
future  contracts,  were  held  not  to  be  residents  of  the  Territory. 

Todd  va.  J(////«',  SSth  Cong 1  Bart,  557 
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Of  Laborer-s. 

At  the  place  of  employment 

The  votes  of  journeymen  miH;hanic8  and  other  laborers  having  no  fixed  and  settled 
residence,  but  remaining  for  the  time  where  they  eonld  get  erai)loymeut,  were 
received  when  cast  in  the  place  of  employment. 

Letcher  vs.  MoorCj  2Sd  Cong C.  and  H.,  752 

The  residence  of  journeymen  mechanics  and  like  laborers  is  the  place  where  they 
happen,  for  the  time  being,  to  be  employed.  (Cited,  with  appn)val,  from  Letcher 
vs.  Moore.) 

Campbell  vs.  Morey,  48ih  Cong Mobley,  226 

May  be  acquired  at  place  of  employment. 

"The  habits  of  our  people,  compared  with  many  other  nations,  are  migratory.  To 
persons,  especially  young  men,  in  many  most  useful  occujmtions,  the  choice  of  a 
residence  is  often  experimental  and  temporary.  The  home  is  chosen  with  intent 
to  retain  it  until  the  opportunity  shall  offer  of  a  better;  but  if  it  be  chosen  as  a 
home  and  not  as  a  mere  place  of  temporary  sojourn,  to  which  some  other  place, 
which  is  more  truly  the  principal  seat  of  the  affections  or  interest,  has  a  su}>erior 
claim,  we  see  not  w^hy  the  policy  of  the  law  should  not  attach  to  it  all  the  privi- 
leges which  belong  to  residence,  as  it  is  quite  clear  that  it  is  the  residence  in  the 
common  and  popular  acceptation  of  the  term." 

Cessna  vs.  Meyers^  4^d  Cong Smith,  63 

**The  statute  which  declares  that  employees  of  the  State  shall  not  thereby  become 
residents  of  the  place  where  employed  does  not  prevent  their  becoming  re^dents 
if  they  so  elect.    The  presumption  of  nonresidence  can  be  overcome  by  proof." 

Atkinson  vs.  PendleUm^  51st  Cong Rowell,  56. 

Where  the  statute  provides  that  no  person  shall  be  deemed  a  resident  in  any  county 
or  district  by  reason  of  being  employe<i  therein  bv  any  corporation,  su(!h  employ- 
ment is  not  to  be  construed  as  preventing  anyone  from  acquiring  a  residence  at  the 
place  of  his  employment. 

Smith  vs.  Jackson^  61st  Cong Rowell,  32 

Railroad  laborers  may  or  may  not  gain  residence  at  place  of  employment. 

A  person  coming  into  an  election  district  for  the  purpose  of  working  on  a  railroad  in 
process  of  construction  may  or  may  not  l)e  a  resident.  The  ttases  should  Ije  deter- 
mined bv  the  following  rules: 

"First,  where  no  other  fact  appears  than  that  a  pers^m,  otherwise  qualified,  came 
into  the  election  district  for  the  purpose  of  working  on  the  railroa<l  for  an  indefinite 
period,  or  until  it  should  be  complete*!,  and  voted  at  the  election,  it  may  or  may 
not  l)e  true  that  his  residence  was  in  the  district.  His  vote  having  been  accepted 
by  the  election  officers,  and  the  burden  being  on  the  other  side  to  show  that  they 
erre<l,  we  are  not  warranted  in  deducting  the  vote. 

"Second.  Where,  in  addition,  it  appears  that  such  voter  had  no  dwelling  house  else- 
where, had  his  family  with  him,  and  himself  considered  the  voting  place  as  his 
home  until  his  work  on  the  railroad  should  l>e  over,  we  cx^nsider  his  residence  in 
the  district  affirmatively  established. 

"  Third.  ( )n  the  other  hand,  where  it  appears  that  he  elected  to  retain  a  home  or  left 
a  family  or  a  dwelling  placre  elsewhere,  or  any  other  like  circumstances  appear 
negativing  a  residence  in  the  voting  precinct,  the  vote  should  be  deduct^jd  from 
the  candidate  for  whom  it  is  provea  to  have  been  cast" 

C^'Hsiui  vs.  Meyers^  4^d  Cong Smith,  04 

Chiefly  a  question  of  intent. 

"It  may  be,  and  often  is,  diflBcult  to  determine  the  home  or  domicile  of  a  boatman, 
or  one  who  is  (constantly  engaged  in  steamboating  or  on  railroads,  but  as  the  law 
contemplates  every  man  has  a  domicile  or  residence,  it  is  often  only  known  to  the 
party  hmiself.     It  is  a  question  of  intent^  known  alone  to  the  party.'* 

I'Vostys.  Metcalfe^  4Sth  Cong 1  Ells.,  290 
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Hot  aeqQired  in  place  of  temporary  employment. 

**A  teini)orary  sojourner  is  not  a  resident  within  the*  legal  i<en»o  of  that  term.  A  per- 
wm  who  jroen  to  a  placx?  for  a  pyKHMfiini  i)ur|)<)w,  an<i  with  the  int<»ntion  of  l€^\'ingit 
when  that  puriKwe  in  atvompli^he*!,  (loe»  not  gain  a  residence,  however  long  he 
may  remain.  It  follows  that  mich  j>er8on8  a.«  W€»nt  into  any  of  the  preeinet^  in 
(jiiestion  for  the  puriKine  of  working  on  the  railroad  and  with  the  intention  of  leav- 
ing when  the  road  nhouM  lie  roni[)leteil  hat!  no  right  to  vote.  *  *  ♦  Whenever 
it  apjH'arH  that  a  |)erHon  <*aine  into  the  precin(!t  for  the  purpose  of  working  on  the 
railn>ad,  that  he  renideil  in  a  temporary  habitation,  and  was  generally  regarded  as 
a  tenii>orary  inhabitant,  and  that  he  actually  left  very  soon  after  the  road  was  cora- 
plete<i  and  socm  after  the  election,  his  vt»te  should  be  rejected." 

BanifK  vs.  Adtnw^  4^fft  ( ''>"f/ 2  Bart.,  771 

Of  Soldiers. 

Can  not  acquire  residence  by  being  quartered  in  a  place. 

**The  well-re<*ognized  rule  of  law  *  ♦  *  is  this:  That  the  fact  that  an  eliH^tor  is  in 
the  Annv  does  not  discjualify  him  from  voting  at  his  pla<^of  residence;  but  he  can 
not  accjuire  a  re8i<ience  so  as  to  qualify  him  as  a  voter  by  being  stationeil  at  a  i»ar- 
ticular  pla<'e  while  in  the  serxice  of  the  Unittnl  States." 

Wigg'inioa  vs.  Pacheco,  4oth  Comj 1  Ells.,  12 

Under  the  law  for  the  government  of  Michigan  Territory,  requiring  citizenship  and  a 
yeAr*s  residence  as  a  qualification  for  voting,  heM,  that  soldiers  long  quartered  in 
the  Territory,  but  discharged  from  the  United  States  Anny  less  than  a  year  before 
the  election,  couhl  not  vote,  their  residence  not  l)eginning  until  the  date  of  their 
dis<^harge. 

liiffflU  nml  Richard  vs.  Whig,  19th  (hmj : C.  and  II.,  512 

May  be  gained  at  bariracks  by  reenlistment. 

Where  soldiers  permanently  garrisone<l  at  a  i»lace  voted  there,  the  committee  retaine<l 
the  votes  of  such  as  had  originally  eniist<Ml  fnwu  that  i>lace  or,  having  served  <me 
enlistuuuit,  had  reenlisted  there,  but  de<lucte<l  the  others.  The  minority  counte<i 
all  the  votes. 

Taybrr  vs.  Reading,  4I^t  <''n\g 2  Bart.,  iMW 

Of   SoLDIEliS    IN    SoLDIKUs'     IloMK. 

At  their  original  place  of  residence,  under  Michigan  decision. 

Where  the  supreme  ('(Uirt  of  the  State  of  Michipin  had,  since  the  election,  passc»d  on 
the  legality  (►f  votes  of  iiiiuates  <»f  the  Soldiers'  Home,  ami  had  decided  that  only 
those  could  vote  at  the  precinct  in  which  the  Ibnne  was  located  who  were  rt»sidentV< 
(»f  that  precinct  at  the  time  of  their  admission,  tlie  committee  followe<l  this  de<'i- 
sion  and  threw  out  the  votes  for  nonresidence. 

Mr.  Tlumias,  in  a  dissenting'  opinion,  argued  that  the  opinion,  having  been  rendered 
since  the  election,  was  either  not  retnjactive,  or,  if  retroactive,  the  suta'quent 
action  <>f  the  people  in  aniendiiiif  the  constitution  so  as  to  reverse  the  effect  of  this 
decision  wiu^  also  retroactive. 

IhJkndjt  vs.  liichdrdsnn,  ').)i!  <  hug Report  194(),  part  1,  p.  1 ;  i>art  2,  p.  l-(> 

Ok  pAri'KHs  AND   Pkinonkks. 

Of  paupers;  in  the  place  from  which  sent  to  the  poorhouse. 

Under  the  law  of  New  York  pro\i<lin^  that  "n(»  |H'1*S(Hi  sliall  be  <leemed  to  have  lost 
orac<|uired  a  residence  by  living  in  any  poorhouse,  almshouse,  hospital,  or  a.sy him 
in  which  he  shall  be  niaintaiiu^d  at  public  expense,"  all  the  c()nimittee  held  that 
the  lepil  residence  of  paupers  in  the  almshouse  was  the  place  of  their  resilience 
before  en teriri«r  the  aliuslionse.  The  majority  of  the  committee  also  held  that, 
"indeju'iident  of  all  legislation,  *  *  *  by  the  <'oinnion  law,  living  in  an  alms- 
house or  other  place  of  publi<'  charity  for  any  length  of  time  would  not  (create  a 
residence  (»r  ^;ive  the  paujK*r  the  rijihts  of  a  resident  in  the  town,  ward,  or  city  in 
which  such  charity  is  situated." 

Mourof  vs.  JdcLsim,  JOth  i  'oiig 1  Bart.,  101 


RKSIDENCE.  823 

The  committee  held  that  paupers  Bent  to  the  county  poorhouse  from  other  precincts 
(lid  not  acquire  a  residentte  or  the  ri^ht  to  vote  in  the  poorhouse  precinct.  "Their 
residence  at  thin  place  was  not  their  own  voluntary  act,  but  the  at^t  of  the  public 
authorities,  who,  for  reasons  of  et^onomy  and  conveuien*^,  sent  them  here  that 
they  might  be  Hup{K)rted  at  the  public;  expi»nse.'* 

Vovodevfi.  Foster,  4l8t  Comj 2  Bart.;  609 

Hot  aeqnired  in  poorhouse  precinct. 
The  legal  reHidence  of  a  pauper  in  the  place  from  which  he  entered  the  poorhouse. 
Campheli  vs.  Morn/  ( mhutriiii  report),  ptth  Cong Mobley,  235 

Besidence  not  acquired  in  poorhouse  precinct. 

In  California,  under  the  statute,  the  legal  residence  of  a  pauper  is  the  precinct  from 
which  he  entered  the  almshouse.  Paupers  voting  in  the  almshouse  precinct  are 
not  to  l)e  presumed  without  proof  to  have  come  to  the  county  almshouse  from  that 
precinct. 

Sullivan  vs.  Felton,  50lh  Ctrntj Mobley,  765 

Whether  acquired  at  poorhouse  precinct. 

There  are  authorities  for  the  opinion  that  a  pauper  can  not  acquire  a  residence  at 
the  almshouse,  and  there  are  many  strong  reasons  lx)th  for  and  against  this  opin- 
ion.    (For  a  full  distrussion  see  the  report  (juoted  in  full  in  this  volume. ) 

Cessna  vs.  Meyers,  4^d  Cony Smith,  66 

May  be  acquired  in  the  poorhouse  precinct. 

The  committee,  after  reviewing  the  conflicting  decisions  of  courts  and  committees, 
held  that  the  weight  of  authority  was  that  a  pauper  in  a  county  poorhouse  might 
acquire  a  voting  residence  in  the  poorhouse  precinct,  though  another  township 
was  lial)le  for  his  support.  The  mmority  held  that  the  weight  of  authority  was 
the  other  way. 

I^  Motpte  vs.  Farivell,  44th  Cong Smith,  416-420,  425 

"An  inmate  of  a  county  infirmary  who  has  adopte<l  the  township  in  which  the  infirm- 
ary is  situated  as  his  i)lace  of  residence  is  (in  Ohio)  a  resident  and  voter  in  the 
township  in  which  the  inlinnary  is  situated."  (Sturgeon  vs.  Korte,  34  Ohio 
St.,  525.) 

WaUace  vs.  MrKijiletj  ( mint/rity  report),  4^h  Cong Mobley,  198 

CampfteJl  vs.  Mttrey,  4Sth  Cong Mobley,  228 

Prisoner  in  jail  does  not  acquire  a  residence  there. 

Where  the  only  residence  of  a  voter  in  the  plac!e  where  he  voted  consisted  in  having 
l>een  kept  in  jail  there,  the  committee  held  that  "he  could  not  a(»quire  a  resiilence 
*    *    *     while  in  prison." 

WUjg'wtou  vs.  PiU'hvro,  4^')th  Cong I  KUs. ,  12 

Of  Studknts. 
Student  votes  legal. 

The  coniinittee,  by  u  majority  vote,  adopte<l  as  a  rule  of  decision  "that  the  residence 
of  young  men  from  other  States  and  counties  at  schools,  academies,  or  colleges  as 
s(;holars  or  stiuleiits  is  not  such  a  residence  as  entitles  them  to  the  right  of  suffrage 
in  the  county  where  they  are  for  the  time  l)eing,  and  that  all  such  votes  be  stricken 
from  the  ixill  book."  The  student**  were  mostly  theological  students,  at  Center 
College,  Kentucky,  were  all  of  full  age,  had  left  their  former  homes  with  no  inten- 
tion of  ever  returning  i)ermanently,  were  generally  supported  by  themselves  or 
their  churches,  but  in  some  cases  l')y  their  parents;  they  paid  taxes,  worke<l  the 
roads,  and  <li(l  militia  <lutv  in  the  college  town.  They  an  swore  that  they  con- 
si<lere(l  the  college  town  their  home,  and  that  they  had  no  definite  intentions  in 
regnnl  to  residence  after  their  educations  were  completed.  They  had  most  of 
them  HjHint  their  vacations  at  the  homes  of  their  parents,  and  had  been  heard  to 
speak  of  "goin^r  home"  when  going  to  the  homes  of  their  parents.  Their  votes 
ha<l  l)een  unannnously  accepted  by  the  election  officers.  The  minority  reporte<l 
in  favor  of  allowing  their  votes,  and  the  House  sustained  the  minority. 

Letcheryti.  Moore,  liSd  Cong C.  and  H.,  750,826-830,844 
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Stii<lt»nt«  of  mature  year?,  who  wort*  not  mipporte*!  by  their  parent?,  and  who  had 
left  tht'ir  la»*t  n*Hidencej*  auimo  mm  nrerU-ndiy  and  repanled  the  college  town  a? 
their  renidfiKv,  not  having  any  definite  intentions  in  re^ni  to  renidenoe  after  the 
(ronij>letion  of  tlieir  Htiidii*H,  wert*  held  !»y  the  committee  t4)  Ije  legal  voterB. 

The  minoritv  held  that,  though  th»»v  had  left  their  last  re«<lencej»  anhno  uon  reirr' 
tnulij  theyliad  not  come  to  the  ^'ollc^gi'town  nnimo  manrndi^&nil  were  coni»equently 
not  legal  votern.  The  Hou^»e  HUt*taine<l  the  majority  on  thio  |>oint  by  the  casting 
vote  (»f  the  S|K«ker. 

Farla'  vh.  Runk,  ^iHh  f  uwj. .  I  liart.,  «l,  an<l  Report  310,  Ist  eetiw.,  29th  Cong., p.  8 

May  be  aeqnired  in  college  town. 

The  ia<'t  that  iK*n*onH  voting  art*  ntndentw  in  a  university  does  not  of  itself  create  any 
presumption  that  they  were  not  It^al  voters.  Where  there  was  no  other  evidence* 
against  the  legality  of  the  votes,  auilthe  circumstances  were  such  as  to  render  it  verv 
im])robable  that  any  students  votwl  who  were  not  legal  voters,  the  committet*  unani- 
mously refuse<l  to  rej<H't  tlieir  vot<»r«. 

Ouffif  vs.  MdHoii,  4^ith  (oiitj 1  Ells.,  :r6 

Students  emanci]>ate<l  from  panMital  contn)l  and  having  no  other  home  may  acquire 
a  r(videnc<»  in  the  town  where  they  attend  college.  (Very  fully  discussed  and 
cases  <*itwl. ) 

Campbt'U  vs.  Mon't/  ( minoriiif  rejtfjrt) ,  4Sth  Cong Mobley,  237-25 

When*  young  men  have  entirely  st^vere<l  their  connection  with  the  home  of-  their 
parents  and  are  relying  on  their  own  resounies,  efforts,  and  means,  having  no  fixe<l 
det(*rminatioii  as  to  their  future  pla<'e  of  al)ode,  they  may  acquire  a  voting  residence 
in  the  [)la(Ht  where  they  are  attending  college. 

Worth iiitjlnit  vs.  Ptn4^  oOth  (Jong Mobley,  652 

May  be  acquired  in  college  town,  though  presumption  to  the  contrary. 

*' Residen<'e  is  a  mixed  (jut^stion  of  fac^t  and  intention.  The  fact  without  also  the 
inttMition  is  not  sutlicient  of  itst»lf  to  e^Mtablish  a  legal  residen(;e;  and  it  is  a  well- 
settled  principle  of  the  ciisi*s  that  (me  who  leavt^  his  home  tt)  go  to  colk^  for  the 
purpose  of  an  (nlucation  does  not  from  continuana?  there  the  re<juire<l  time  gain  a 
residence.  On  the  (^mtrary,  the  very  object  of  his  stay  raises  a  presumption 
against  such  result."  The  (|uestion  in  the  ca.sc»  of  students  is  "whether  they  nave 
ever  given  U])  their  last  residence  and  undertaken  to  atupiire  another  at  the  college. 
To  do  so  thcv  imist  cither  directlv  hiivi'  renounced  their  former  home  an<l  iia=«ume<l 
theo))ligation-<  of  citizens  in  their  place <>t  luloption  or  doneiurts,  o|K'n  and  lU'knowl- 
edged,  inconsistent  with  the  one  and  assertivi*  of  the  otiier.  Everyone  has  a  well- 
recognized  right  to  change  his  plaiie  of  residence,  and  may  do  so  if  hepn>ctHMl  in 
consonance  with  known  prineijiles."  Where  studenis  testilied  that  they  ha<l 
miule  th(»  <'ollege  town  their  resi»lence,  and  there  was  n(»  evidence  that  this  inten- 
tion was  not  formed  and  actecl  nn  in  ^xnoH  faith,  th(»  j'onnnittee  held  that  they 
would  not  ))e  jnstilied  innler  the  stat<*  of  the  evidenci'  in  rejecting  their  votes. 

/Wv  vs.  I'arnti,   -,1st  <  'oih/ R<3well,  1^),  UU 

Students  may  or  may  not  gain  residence  in  college  town. 

"Thefa<'t  tliat  the  citizen  came  into  the  place  where  he  claims  a  residence  for  the 
sole  purpose  of  pursuing  his  studies  at  a  school  or  college  tlu're  situate  and  has  no 
<lesign  of  remaining  there  after  his  studies  tenninate  is  not  neci»ssiirily  inconsistent 
with  a  legal  residence  or  want  of  legal  resi<lence  in  such  place.  This  is  to  be 
det4*rinine<l  hy  all  tlu'  circumstances  of  each  case.  Among  such  circumstiinccs  the 
intent  of  the  party,  the  existence  or  al)sence  of  oth(»r  ties  or  interests  els(.»when», 
the  dwelling  place  of  the  parents,  or,  in  the  case  of  an  orphan  just  <»f  age,  oi  such 
near  friends  as  he  had  been  accustomed  to  make  his  home*  with  in  his  minoritv, 
wouM  of  course  be  of  the  highest  imj)ortance. 

( \ssmi  vs.  Mrj/iT.'*,  4/il  ( 'oiuj Smith.  (>3 

Barely  acquired  in  college  town. 

Persons  r<'si<Ung  in  a  collejrt^  t(>wn  for  the  purpose  of  att(Mnling  college  do  not,  except 
in  very  rare  instances,  ac»|nir(^  a  v<»ting  residi-nce  th(M-e.  {  Very  fully  dis<'iLssed  an<l 
many  precedents  cite<L  ) 

( 'ampin  1/  vs.  Monv,  .}Sth  ( hng Moldey,  218-224 
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RESIGNATION. 

See.  Qualifications  of  Kefrksextatives,  and  Vacancy. 

BES  INTEB  ALIOS  ACTA. 

See  Evidence  in  oilier  proceedings, 

RETURNS. 

As  Evidence. 

Which  best  evidence. 

Where  the  return  of  a  county,  as  forwarded  to  the  governor,  contained  two  more  votes 
for  the  sitting  member  than  the  return  fileil  with  the  county  clerk,  and  itai>peare<l 
by  adding  together  the  votes  credite<l  to  all  the  candidates  on  the  former  return 
that  there  were  two  more  than  the  total  number  of  votes  certified  to  have  been 
given,  the  committee  dedm^ted  two  votes  from  the  vote  of  sitting  member. 

Keliy  vs.  Harris^  ISth  Cong C.  and  H.,  2(50 

Precinct  returns  primary  evidence.    ^ 

"It  is  well  settled  that  the  primary  returns  of  votes,  made  under  State  authority, 
such  as  these  division  returns,  are  prima  fneie  evidence  of  their  legality,  of  the 
numlxjr  of  votes  cast,  and  the  rights  of  the  resi)ective  candidates." 

Butler  vs.  Ijehnmn  {minority  repitrt^  sustained  hij  Jfouse)  87th  Cong 1  Bart.,  Ii58 

Precinct  returns  better  than  coonty  returns  under  certaih  circumstances. 

The  provision  of  the  Alalxama  statute  of  1868  em}X)wering  the  county  board  to  reject 
votes  or  returns  on  pro(>f  of  fraud  or  intimidation  was  characterizeti  by  the  com- 
mittee as  "extraordinary,  not  to  say  dangerous, "  "yet  it  is  believed  by  the  com- 
mittee that  the  action  of  such  a  lK)ard  under  the  statute  in  question,  and  in 
pursuance  of  the  power  conferred  thereby,  is  to  l>e  regarded  an  prima  f<icie  correct, 
and  to  l)e  allowed  to  stand  as  valid  until  shown  bv  evidence  to  be  illegal  or 
unjust."  But  where  it  was  shown  that  the  board  had  not  obtained  the  evidence 
which  they  were  emi>owered  to  obtain,  by  the  stsitute,  and  had  decidcil  the  case 
upon  a  comparison  of  the  ])(>11  book  with  registry  lists  shown  to  Ik»  exceedingly 
imperfect,  the  pro><umi)tion  in  favor  of  the  correctness  of  the  decision  of  theotiicers 
of  election  in  admitting  the  votes  is  stronger  than  that  in  favor  of  the  action  of  the 
canvassing  lK)ard  in  throwing  them  out. 

Norritt  vs.  Handlt'n^  4'^d  ( hng Smith,  78 

Return  higher  evidence  than  tally  sheet. 

Under  the  laws  of  Iowa  the  returns  made  to  the  countv  audit4)r  to  Ix?  c^mviisstKl  bv 
the  <*ouiity  canvaK^^ers  are  higher  evidence  than  the  tally  sheet. 

Firdcrick  vs.   Wifmni^  4Sth  ( 'ong Mobley,  402 

Precinct  returns  better  evidence  than  county  returns. 

"According  to  the  law  of  Maryland,  the  duties  of  the  presiding  judges  when  assem- 
blcnl  at  the  county  seat  are  purely  ministerial.  They  are  to  add  up  the  votes  of 
the  precinct  returns  on  the  books  of  the  polls  and  to  certify  the  results  of  this  addi- 
tion to  the  governor.  They  cau  neither  throw  out  votes  certifie<l  by  the  precinct 
judges  nor  return  votes  not  certified  by  the  precinct  judges.  It  is  presume<l,  of 
coni-se,  that  the  presiding  judges  will  do  their  work  accurately,  and  that  their 
returns  to  the  governor  will  contain  a  correct  summarj'  of  the  voti*s  in  their  county. 
This  ])resunij>tion  is,  however,  merely  a  prima  facie  one,  ami  can  \>e  rebutte<l  at 
any  time  by  showing  that  these  returns  were,  in  fact,  not  a  (rorrect  summary  of 
th(^  precinct  returns;  and  when  this  is  done,  the  returns  to  the  governor  must  Ihj 
disregardeil  and  resort  had  to  the  primary  eviden<!e  of  the  result  of  the  elet^tion; 
that  is,  to  the  i)recinct  returns  themselves." 

Mudd  vs.  Comptoji,  Old  Cong liowell,  150 
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When  nnimpeaobed,  better  evidence  than  the  balloti. 

Where  certain  j)re('inot  returns  were  not  forwarded  for  several  daya,  owinf?  to  the 
nt^lei't  of  the  titH'retary  of  Ptate  to  furnish  hlanks,  hut  there  was  no  testimony  to 
show  that  the  returns  were  incorrect,  and  there  was  oral  testimony  to  their  cor- 
rectness, contestant  (laimed  that  their  correctnesB  should  he  estahlished  by  pro- 
ducing the  ballots,  as  the  best  evidence.  The  minority  of  the  committee  said: 
**The  contestet*  has  given  the  vote  as  cast  in  these  three  precincts,  a«<  found  by  the 
officers  who  held  the  elet^tion,  cm  an  actual  count  of  the  ballots  maiie  by  them  as  soon 
as  the  polls  closed.  It  is  hard  to  conceive  how  it  is  poesible  for  a  new  count  of  the 
Imllots  by  unauthorized  persons  lonj?  after  the  election  would  constitute  higher  evi- 
dence of  the  true  state  of  the  vote  m  thes^  precincts  than  we  have  already  given. 
It  would  l)e  exactly  the  same  character  of  evidence,  but  given  by  persons  not 
authorize<l  under  the  law  to  make  the  count.'* 

/>/n#7///  VH.   Wdnhlnini  ( minority  refMtrt)^  4^th  Cong 1  Ells.,  506 

Hot  oondnsive  on  the  House. 

Returns  made  by  State  authorities  are  prima  facie  evidence  only  and  not  conclusive 
on  the  House.  The  |>ower  of  the  House  to  jutlge  of  returns  is  not  confined  to  the 
mere  judging  of  the  authenticity  of  the  certificate  of  the  final  returning  officer. 

Spfwlding  vs.  Mf<nf,  iHh  Cong C.  and  H.,  159 

County  return  signed  by  majority  of  return  judges  (in  Pennsylvania). 

The  committee  were  of  the  opinion  that  a  county  return  signed  by  a  majority  of  the 
return  judges  was  valid,  and  on  a  prima  facie  cuse  conclusive,  though  a  minority 
of  the  return  judges  nrotcsttnl  and  made  out  a  different  return.  The  minority  of 
the  committee  thougiit  that  it  would  be  safer  to  allow  a  dishonest  majority  tempo- 
rarily to  deprive  a  duly  electwl  candidate  of  his  seat  than  to  allow  a  dishonest  ma- 
jority to  give  the  H€*at  to  a  jHjrson  not  el€»cted.     The  House  sustained  the  majority. 

Koimlz  vs.  ( 'off roth  ( prima  facie  rase)^  39th  Cong 2  PVart. ,  29,  42 

In  New  Tork,  numbers  on  face  of  returns  and  not  on  sample  ballots. 

Under  the  New  York  law  reiiuiring  a  statement  of  the  result  to  be  made  on  the  face 
of  the  returns  an4l  siunple  ballots  to  l)e  |>asted  on  the  back,  with  another  statement 
of  the  nunil>er  of  each  sort  cast  written  acn»s8  them,  the  committee,  in  acconlance 
with  the  decision  of  the  court  of  last  resort  of  the  State,  counte<l  the  votes  as  writ- 
ten tm  the  fa<'e  of  the  returns. 

X<n/is  vs.  litukinU^  .',j'(/  ( 'ong Stofer,  28 

Discrepancy  between  tally  sheet  and  return  not  conclusive  of  falsity  of  either. 

Where  tlicre  were  contlicts  l>ctwecn  the  tiillv  sheets  and  the  returns,  the  committee 
exiunintMl  all  the  ciniinistaiices  and  adopted  whichever  count  appeared  to  Ik»  cor- 
rect, but  the  men*  fact  of  a  <liscrcj)aiicy  between  the  tallv  sheet  and  the  return  was 
not  considered  conclusive  oi  the  falsity  of  the  return,  "the  minority  followe<l  the 
tally  sheet  in  all  cases. 

Tnglor  vs.  A*/  ailing,  41st  ( \,i,g 2  Bart.,  661-698 

A  duly  certified  and  recorded  county  return  stands  until  shown  not  to  represent  the 
true  vote. 

WIrtc  the  record  of  a  county  board  of  supervisoi-s,  in  California,  showed  a  vote  of 
1KS(>  for  a  caiKiidate  and  the  <'ertiruate  of  the  vote  signed  by  the  president  an<l 
clerk  of  the  board  and  forwanU'd  to  the  governor  showed  the  same  amount,  the 
coniniittce  hcM  that  this  certificate  ami  record  imported  verity,  and  that  the  burden 
of  proof  was  on  the  party  attackinj:  it  to  shcjw  that  it  <lid  not  represent  the  true 
state  of  the  vote.  Kvidenc<'  of  doubtful  a<lniis'^ibility  wjis  presente<l.  If  adtnittetl, 
it  showed  that  the  vote,  as  taken  down  by  the  clerk  of  the  boanl  in  his  notes  of 
the  procee<lin«:s,  was  ^>SS,  and  that  it  had  ])een  changed  to  986  on  the  minutes  and 
certificate  by  the  clerk,  in  c<»nsultation  with  part  (»f  the  niemlM'rs  of  the  lK>ard, 
after  the  adjournment.  Hut  the  (»vi<lence  did  not  show  that  986  was  not  the  tnie 
vote,  and  nit  her  indicate<l  that  it  was,  an<l  the  committee  held  the  evidence  insuf- 
ficient to  impeach  the  reconl.  Mr.  Springer,  in  a  dissenting  report,  held  that  the 
vote  as  found  bv  the  board,  rather  than  that  recorded  and  certifie<l,  was  prima 
//(c/V  correct,  and  that  the  burden  of  proof  was  on  the  party  sustaining  the  accu- 
ra<*v  of  the  alteR'd  record. 

Wiggintnu  vs.  Pdthi'Cd,  4;'ith  Cong 1  Klls,,  7,  19 
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Only  prima  facie  eyidenee. 

"The  precinct  returns  are  merely  prima  facie  evidence  of  the  vote,  and  may  be 
attacked,  rebutted,  or  impeached  by  evidence  from  any  source." 

Mclhiffie  vs.  Davidson  (minority  report) y  50th  Cong Mobley,  599 

A  rebuttable  presumption  of  law  stands  behind  them. 

Returns  are  only  prima  facie  correct,  meaning  simply  that  a  rebuttable  presumption 
of  law  stands  behind  them.  Their  credit  is  greatly  impaired  where  the  election  is 
entirely  under  the  control  of  one  party. 

English  vs.  Peelle,  4Sih  Cmg Mobley,  170 

Presumed  to  be  oorreet  until  the  contrary  proved. 

"The  action  of  a  board  of  supervisors  of  election,  when  in  due  form,  is  prima  facie 
correct,  and  it  must  stand  until  it  is  shown  by  extrinsic  evidence  to  be  illegal  and 
unjust.  The  presumption  is  always  against  the  commission  of  a  fraudulent  or 
illegal  act  and  in  favor  of  the  honesty  and  correctness  of  the  official  acts  of  a  sworn 
officer." 

BromJberg  vs.  IfaraUon^  44th  Cong Smith,  358 

Weakened  when  election  oi&cers  of  bad  character. 

"When  public  officers  are  shown  to  be  corrupt  wi«i,  their  acts  as  officers  are  not 
entitled  to  the  same  presumption  of  fairness  extended  to  officers  of  unimpeachable 
character." 

Buchanan  vs.  Manning  {minority  report) ^  47th  Cong 2  Ells.,  321 

"In  considering  the  evidence  with  reference  to  particular  precinct  returns  it  is  first 
necessary  to  mquire  by  whom  the  election  was  held  in  order  to  determine  what 
weight  should  be  pven  to  the  returns.  Returns  are,  as  a  rule,  prima  facie  evidence 
of  the  result;  but  if  the  integrity  of  the  inspectors  is  in  an^  way  impeached,  either 
by  showing  that  their  character  is  such  as  to  cast  suspicion  on  their  acts,  or  that 
their  belief  is  that  frauds  upon  elections  are  justifiable,  or  that  the  manner  of  their 
selection  was  such  as  to  inaic-ate  a  purpose  to  procure  a  false  statement  of  results, 
then  the  returns  lose  much  of  the  weight  that  would  otherwise  attach  to  them." 

McDuffie  vs.  Tarpin^  51st  Cong Rowell,  264 

Should  be  presented  by  authorised  officer. 

Where  the  returns,  ballots,  and  other  election  papers  of  a  county  had  disappeared, 
and  it  was  sought  to  prove  the  vote  of  a  precinct  bv  one  (\i  the  original  returns, 

f)resented  by  an  unauthorize<l  jierson,  but  ideiitifie<f  and  its  tiorrectness  sworn  to 
)y  the  judged  of  eiec^tion,  the  committee  hesitated  to  accept  the  return  as  evidence, 
but  threw  out  the  vote  of  the  precinct  on  account  of  other  evidence  indicating 
fraudulent  action  on  the  part  of  one  of  the  judges  of  election. 

Spencer  vs.  Morey^  44th  Cf/ng Smith,  444-447 

Unidentified  ballots  not  to  be  counted  as  returns. 

Where  a  luiinl^er  of  ballots,  unaccompanied  by  any  affidavits  or  other  evidence,  were 
handed  to  the  yecn^tiiry  of  a  i)olitical  coininittee  on  election  day,  by  him  handed 
to  the  county  clerk,  and  by  him  certified  as  votes  to  the  secretary  of  state,  the 
coniniittec  (ItMhicted  them. 

lir/f  vs.  Smjihr,  4^^d  Cong Smith,  255 

True  return  to  be  counted. 

When?  tlie  return  counted  by  the  governor  was  made  by  an  unauthorize<l  person, 
not  bused  on  a  canva-Ms  of  the  precinct  returns,  and  was  false  and  fraudulent,  and 
the  return  made  by  the  county  clerk,  based  on  a  full  canvass  of  the  nrecinct  re- 
turns, showed  a  much  less  majority  for  the  contestee,  the  committ^je  held  that  if 
the  testimony  establishing  the  facts  had  not  been  inadmissible  because  taken  out 
of  time,  the  difference  between  the  returns  should  have  been  deducte<l  from  the 
vote  of  contestee. 

Bellya.  Snyder,  4Sd  Cong Smith,  256,  257 
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When  Set  Ahide. 

«Sir  nltu)  Kh^'tion,  when  who!t»  eU»ctiun  net  a^i<le;  Framl;  Irrejrularity;  Intimidation; 
( )tH('ere  of  ehn'tion,  (lii«<jiialifii'Htion  »»f;  and  Not  nwom. 

For  groM  irregnlarity. 

A  prefinct  return  rt* jei'te<l  hy  the  county  returning  board,  irregularly  forwarded  to 
the  j^overnijr,  and  Hhowinjj  iin{)ortant  defects  on  its  lace,  but  counted  by  the  gov- 
ernor, rejei'te<l  l)y  the  conunittee  for  this  among  other  reasons. 

hjiMtm  VH.  Scott,  14th  Coruj C.  and  H.,  276 

If  irregularity  not  sufficient  to  set  aside  returns  under  State  law,  allegation  imma- 
terial. 

It  lx*ing  alleged  that  more  votcH  were  cast  for  |>etitioner  in  a  town  than  were  returned 
for  him,  hf/tl,  that  inasmuch  a«  this  irregularity  would  not  be  sufficient,  if  proved, 
to  net  aside  the  vote  of  the  t^>wn,  under  the  laws  of  New  York,  where  the  contest 

originated,  the  alU*gation  was  immaterial. 

I  'an  RcuHJiela^r  vs.  I  'an  A  Uetiy  Sd  Coiig C.  and  H.,  74 

For  fraud,  uncertainty,  or  bribery. 

A  return  may  lx»  rejectt»d  and  the  entire  poll  thrown  out  (1)  when  the  retim  is 
provtsl  to  Ih»  false  and  the  vote  not  provetl  aliunde;  (2)  where  the  irregularities 
of  the  oflicers  of  election  involve  the  result  in  uncertainty;  (3)  where  the  ballots 
may  have  l>een  tampered  with;  (4)  where  then^  has  beJjn  general  bribery,  and 
the  hrilK'd  votes  (;an  not  \)e  separattnl  from  the  honest  ones. 

Ilnrd  vs.  Ii<HNcit(  [iiiinurHij  rejnn't),  ^^//i  Cong Mobley,  431 

For  fraud,  irregularity,  or  disqualification  of  officers. 

"An  entire  j>oll  should  alwavs  Ik;  rejecte<l  for  one  of  the  three  following  reasons: 
(1)  Want  of  authority  in  tfie  election  l)oard;  (2)  fraud  in  conducting  the  elec- 
tion; (.'{)  such  irregularities  or  misconduct  as  render  the  result  uncertain." 

AViW  vs.  Julian,  41st  (ong 2  Bart,  831 

More  votes  than  voters. 

A  return  was  sou;;lit  to  l>e  s<*t  asi<le  on  the  ground  that  more  votes  were  returned 
than  there  were  (|iialitie<l  voters,  as  shown  by  the  tax  lists,  and  the  House  seems 
to  have  sustaine<l  the  charge  and  set  aside  the  return. 

Jackxoii  vs.  Watfi"',  '/'/  ^'oii'j C.  and  If.,  47 

Not  Bet  aside  if  possible  to  ascertain  result. 

An  entin'  |ki11  should  never  1k'  njected  unless  it  is  imj>ossihle  to  ascertain  the  result. 
The  proper  coni-se  is  nnt  to  reject  the  return  and  allow  each  party  to  pn)ve  the 
legal  votes,  ])Ut  t<>  retjuire  the  parties  to  j)r<>ve  the  illt*gal  votes,  and  reject  these. 

(Mfifdi  vs.  Fosttr  ( tninoriti/  irpoii) ,  .^/.s/  <  'mig 2  Bart.,  613 

Void  if  not  made  by  officers  required  by  law. 

Where,  from  an  examination  of  the  various  laws  of  Florida  governing  elections,  it 
ap|)eare<l  that  the  only  <ithcers  authorized  to  make  returns  of  Congressional  elec- 
tions to  the  secretary  of  state  were  the  probate  judges  and  (in  certain  contingen- 
cies) lilt*  county  clerks,  the  committee  refusi.'d  to  count  returns  mmle  to  the  sec- 
retary of  state  by  the  precinct  inspectors  direct.  But  they  held  that  if  any  returns 
of  precinct  inspectors  were  to  be  counted,  all  should  ])e  counteil,  which  would 
proihice  the  siuiie  result. 

The  minority  held  that,  un<ler  the  decision  of  the  conunittee,  returns  of  precinct 
insj)ectors  made  to  the  secretary  of  state  after  the  legal  time  should  not  be  counted, 
though  returns  made  after  the  legal  time  l)y  the  pro|)er  officers  were  countetl. 
Hut  tlie  original  tabulated  statement  of  returns  on  which  the  certificate  of  election 
wa.s  based  having  been  put  in  i'vidence  by  the  <'ontestiUit,  he  could  not  be  heard 
to  object  to  counting  all  the  vot<'s  included  in  it,  including  those  made  by  the 
[►recinet  inspectors. 

Brockcnl/rongli  vs.  (jiImI/,  J'jth  ( \mg 1   Hart.,  79-87,  and  I{e|x)rt  35 
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Received  too  late. 

Under  a  special  statute  of  Pennsylvania  requiring  army  returns  to  l)e  file<i  by  Novem- 
ber 10  and  canva.«i8ed  by  Noveml)er  15,  held,  that  a  return  revived  lwtwt»en  Novem- 
l>er  10  and  15,  and  regularly  examineil,  should  l>e  counted,  but  one  received  three 
months  later,  substantially  defective,  not  accompanied  by  a  list  of  voters,  not  regu- 
larly filed  nor  examined  by  the  county  judges,  should  be  rejecteil. 

Richards,  4th  Cong C.  and  H. ,  95 

Where  the  law  required  the  return  to  be  made  in  Octol)er  or  (under  certain  circum- 
stances) in  November,  and  it  was  not  made  until  May,  the  committee  sent  for  the 
original  county  returns,  and  these  confirming  the  district  return,  the  election  was 
held  not  to  be  invalidated. 

Bard,  Mh  C(mg C .  an  d  H . ,  1 1 6 

Where,  under  the  law  of  Georgia,  returns  were  require<l  to  be  transmitted  within 
twenty  days  after  the  election,  and  the  result  certifiefl  within  five  days  thereafter, 
hM,  that  returns  transmitted  after  the  legal  time  could  be  counted  by  the  House, 
though  not  by  the  governor. 

Spaulding  vs.  Mead,  9th  Cong C.  and  H.,  157 

A  law  requiring  the  poll  books  to  be  returned  to  the  clerk*s  office  within  a  certain 
time  held  to  be  directory  merely,  and  that  a  failure  to  return  them  within  the 
required  time  would  not  vitiate  the  election,  it  ap|)earing  that  the  returns  were 
afterwards  returned  and  filed  and  had  been  in  the  meantime  in  the  hands  of  the 
agent  of  the  party  asking  for  the  rejection  of  the  returns. 

Draper  vs.  Johnston,  22d  Cong C.  and  H.,  712 

The  committee  held  that  the  provision  of  the  Florida  law  re<iuiriiig  returns  to  Ikj 
made  to  the  secretary  of  state  within  thirty  days  was  only.diredory,  and  counted 
all  returns  otherwise  legal,  though  not  received  by  the  secretary  of  state  until 
after  the  thirty  days. 

Brocketibrough  vs.  Cabell,  29th  Cong 1  Bart.,  84 

Where  a  precinct  return  was  not  received  by  the  county  managers  until  the  day 
after  they  had  consolidated  the  return,  and  was  not  includecl  in  their  return  to  the 
governor,  the  committee  unanimously  counted  the  vote. 

Sloanvs.  Bawls,  4Sd  Cong Smith,  147,  168 

Properly  certified,  to  be  accepted. 

A  return,  if  properly  identified,  to  ])e  accepted  even  if  found  in  the  possc^ssion  of  an 
unauthorized  person. 

Spencer  vs.  Moretj  (mim/rUtj  rejtort),  44th  Cong Smith,  467 

Ho  returns  made,  vote  counted  on  outside  evidence. 

In  a  number  of  precincts  from  which  returns  were  not  made  or  not  counted  the 
committee  counted  the  vote  on  outride  evidence,  which  in  other  precincts  from 
which  returns  were  made  they  did  not  hold  sufficient  to  overcome  the  returns. 

McDuffiexfi.  Turpin,  o2d  Cong Stofer,  5;^-62 

Hot  transmitted,  vote  shown  by  record  in  clerk's  office. 

Where,  through  the  neglect  of  the  town  representative  in  the  legi.'^lature,  to  whom 
the  town  return  had  been  legally  intrusted,  it  was  not  delivere<l  to  the  State  can- 
vassing committee,  but  the  record  in  the  town  clerk's  ottice  showed  how  the  votes 
were  cast,  the  committee  counted  them  as  cast. 

.  MaUaryvB.  Merrill,  16th  Cong C.  and  H.,  331 

Hot  signed. 

The  retnm  from  a  precinct  which  gave  a  larger  majority  for  the  sitting  member  than 
his  total  majority  was  not  signeclby  the  poll  keei>ers.  This  was  alleged  jis  a  ground 
for  setting  tne  election  aside,  but  the  committee  aecided  the  (rase  on  other  grounds. 

Bandolph  vs.  Jennings,  11th  Cong C.  and  H.,  240 
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Where  one  of  the  returns  was  not  sifrnp'l  hy  the  judyre,  a«  required  by  law,  the  com- 
n)itt4*e  were  unanimously  of  the  opinion  tliat  the  objection  to  it  on  tliia  ground 
oujrht  not  to  prevail. 

Butlf'r  V8.  Ijehmnn,  37th  (Jong 1  Bart.,  354 

An  un8i}^e<l  pai)er  pur|K>rting  to  l)e  a  return  is  void. 

BUbee  vh.  Finleij,  47th  Cong 2  Ells.,  190 

Where  it  was  i)rf)perly  canvassed  by  the  eounty  canvassing  boanl,  and  there  is  no 
indication  of  fraud,  it  must  l)e  presume<l  to  have  been  correctly  received. 

Bishee  vs.  Finh'tf  { minor  it}/  report)  y  47  th  Cong 2  Ells.,  230 

Where  poll  lK>oks,  tally  lists,  and  returns  were  without  signatures,  and  also  where 
the  i)oll  lx)ok  was  signe<l  by  the  judges,  the  tally  list  by  the  clerks,  and  there  was 
no  return  proper,  the  committee  refuse<l  to  count  the  votes. 

Fuller  vs.  Dnnmn,  S9th  Cong 2  Bart.,  i:« 

An  unsigned  statement  (rounte<l  as  a  return  by  the  county  commissioners  was 
rcjecte<i  by  the  committee. 

Jjingnton  vs.  VeiuM'f  51st  ( 'ong Rowell,  444 

**The  committee  are  of  opinion  that  where  the  law  recjuires  the  i-ertitiiate  to  he  made 
bv  thre<i  of!i(!ers,  a  majority  at  least  nmst  sign  it  to  make  the  certificate  evidence. 
Tliis  is  not  a  merely  teiibnical  rule;  it  is  substantial,  lx»oause  the  refusal  or  failure 
of  a  majority  of  the  board  to  sign  the  return  raises  a  presumption  that  it  is  not 
correct." 

Nihlarkxi*.  Walln,  42d  Cong Smith,  103 

Hot  certified. 

Where  a  poll  Iwok  (in  a  rivn  voce  election)  was  not  certified  by  any  of  the  officers 
of  election,  the  c<jnunittee  rejected  the  votes,  though  they  had  been  counted  by 
the  county  and  State  canvassing  boards. 

Chrisman  vs.  Amlerson^  36th  Cong 1  Bart,  334 

The  law  of  Kentucky  requiring  the  poll  book  to  be  certified  over  the  si^atures  of 
the  election  otticers  is  directorv  merely,  and  an  uncertified!  return,  es|HK!ially  when 
it  has  already  been  counted  "by  the  county  and  State  canvassers,  ought  not  to  be 
rejected. 

Cltri»inau  vs.  Andtraon  (minority  report) , 30th  Cong 1  Bart.,  337 

Where  poll  books  (in  a,  vivo  voce  election)  were  not  certifitMl  to  ))e  correct  by  any 
otliccr  of  election  the  ])r(^cincts  were  rejected.  ''This  objection  is  sul>stantial  and 
not  technical.  Tlie  j>a|K*r  purporting  to  be  a  poll  book  from  this  precinct  proves 
nothing  whatever.  To  admit  such  a  paj)er  as  evidence  would  be  to  set  aside  all 
rules  and  ojk'U  wide  the  door  for  fraud." 

llitnti'.H  vs.  A  flams,  4lHt  Cmg 2  liart.,  771 

Cured  by  a  certificate  of  their  contents  from  county  canvassers. 

Where  the  law  retniinMl  the  countv  coniinissioners  to  transmit  to  the  secretarv  of 
state  "a  statement  of  the  whole  number  of  votes  given  in  their  county  for  each 
candidate,"  and  the  commissioners  rejected  certain  precinct  returns  because  not 
certitied  to  })y  the  inspectors,  but  transmitted  a  statement  of  the  number  of  votes 
for  each  jiartv  siiown  by  the  rejected  returns,  the  committee  held  that  this  state- 
ment cured  the  defect  in  the  returns. 

Ijyuch  vs.  Chalmtrs,  47th  Cong 2  Ells.,  356 

Not  cured  by  certificate  of  its  contents  from  county  canvassers. 

A  return  not  certifie<l  by  the  insiKJctors  proves  nothing,  and  its  rejection  by  the 
county  conirnis'^ioners  wiu^  pro]H'r.  A  certificate  from  tiie  commissioners  stating 
the  fact  of  its  rejection  and  als<j  the  number  of  votes  shown  by  it  for  each  party 
can  not  I'ure  the  defec^t. 

Lym-h  vy.  Chalmura  (minority  report),  47th  C(mg 2  Ells.,  365 
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OmUsion  of  the  werd  "junior"  (see  also  Ballots) . 

Votes  cast  for  Silas  Wrijfht,  junior,  but  returned  by  mistake  of  tlie  insiwctors  as  ctast 
for  Silas  Wright,  were  counted  by  the  committee  as  cast,  on  pnM>f  ot  the  facts. 

Wrighlxs.  Fi»her,  21gt  Cmuj C.  and  H.,  518 

Where  votes  shown  by  the  evidence  to  have  been  cast  for  James  Guyon,  junior,  were, 
by  mistake,  returned  for  James  Guyon,  the  House  counted  them  as  cast  and  seated 
the  petitioner. 

Guyon  vs.  Sage^  16th  Cong C.  ami  H.,  348 

W^here  votes  cast  for  Daniel  Hugunin,  junior,  were,  by  mistake,  n^tunuMl  for  Daniel 
Hugunin,  the  committee,  on  proof  of  the  facts,  counted  the  votes  as  cast,  and  the 
seat  was  given  to  the  petitioner. 

Hugunin  vs.  Ten  Egcky  19Ui  Cmig ..^^.•^^. .  .C.  and  H.,  501 

Evidence  to  Impeach.     (>Siee  o&o  Evidence  and  Fraud.) 

"Before  the  official  return  can  be  properly  reiected,  there  must  be  satisfactory  proof, 
that  the  proceedings  in  the  conduct  of  the  election  or  in  the  return  of  the  vote 
were  so  tainted  with  fraud  that  the  truth  can  not  be  (correctly  asc'ertaiiRnl  from  the 
returns.  In  other  words,  the  returns  must  be  accepted  as  true  until  they  are 
clearlv  shown  to  be  false.*' 

Goodrich  vs.  Bullock  {minority  report) ^  5l8t  Cong Rowel  1,  599 

Outside  partisan  count  insufficient 

**It  would  be  an  exceedingly  dangerous  precedent  to  permit  the  actual  returns  as 
made  by  the  inspectors  and  sworn  officers  of  election  to  l)e  disreganled  and 
impeached  by  returns  made  out  by  irresponsible  })arti8an  workers  at  the  polls.'* 

McDuffieya.  Turpin,  52d  Cong Stofer,  62 

Evidence  of  voters  not  received  until  foundation  laid  by  proof  of  f^aud. 

Where  124  voters  testified  that  they  voteii  for  contestt»<»  in  a  precinct  where  he  was 
returned  as  receiving  only  18,  but  there  was  no  other  evideniHJ  of  fraud,  the  com- 
mittee said:  **But  it  may  well  l)e  questione<l  whether  such  tt»stimony  as  thin  ought 
to  be  received  to  invalidate  an  election.  It  would  be  [)roductive  of  unending  frauds 
and  perjuries  to  permit  jiarties  to  come  forward  after  an  election  by  ballot  and 
swear  that  thev  vote<l  difierently  from  what  the  ballots  themselves  exhibit.  Espe- 
cially must  this  principle  applv  under  the  system  adopted  in  New  Mt*xico,  where 
every  ticket  is  numl)ered  and  the  number  also  reconled  in  the  doII  Imoks  opj)osite 
to  the  name  of  the  voter.  The  <mlv proof  which  ought  to  l)e  admitted  to  establish 
a  fraud  such  as  that  charged  in  this  case  would  Ikj  to  show,  by  aflirniative  testi- 
mony, that  the  ju<lges,  clerks,  i)r  some  other  jwrsons  actually  withdrew  the  tickets 
given  by  the  voters  and  substituted  others  for  them.  Until  this  shall  l)e  shown 
the  oath  of  the  voter  should  not  1h»  receive<l  to  contradict  the  record  and  the  ballots 
themselves.  The  very  nature  of  the  Imllot  renders  this  principle  a  nectfssity ;  other- 
wise every  election  ought  to  Ik'  tried  over  a  second  time  by  the  oath  of  the  voters 
instead  ot*  the  ballots  deposited  in  the  lK>xes  in  the  presence  of  the  oflicers  and  of 
the  public." 

Otero  vs.  Galicgou,  H4th  Cong I  Bart,  184 

It  soeiiis  to  l)e  implied  in  the  argument  of  the  minoritv  report  in  Miller  r«.  Elliott 
(ivs  well  as  in  several  other  miiu)rity  reports  in  the  Fifty-hrst  Congress,  though  the 
ruling  is  nowhere  explicitly  made)  that  the  minority  neld  the  law  to  Ik?  that  the 
false  or  fraudulent  character  of  the  returns  could  not  l)e  proveii  in  the  first  instance 
by  calling  the  voters  or  otherwise  proving  that  the  votes  received  bv  a  candidate 
was  larger  than  that  returned  for  him,  but  that  a  foundation  must  first  l>e  laid  for 
this  sort  of  pn)of  by  showing  suspicious  circumstances  connected  with  the  election 
or  count  sufficient  to  overthrow  the  presumption  of  the  fairness  of  the  returns. 

Miller  vs.  Elliott  (minority  report)^  6l8t  Cong Howell,  571 
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Testimony  of  voteri  to  overthrow  return. 

Where  more  voters  tiwtifiecl  to  having  vote<l  for  contestant  than  were  retumecl  for 
him,  an<l  there  was  oinnmiHtantial  pr(K)f  of  fraud,  the  committee  rejected  the 
retumn,  and  cfmnttHl  onlv  the  vott»H  provwl  outride  the  returns  for  contestant 
When'  the  circnnistantiaf  proof  of  fraud  was  lacking,  except  the  discrepancy  in 
the  voten,  the  committee  preferre<l  not  to  rej€?ct  the  return,  but  counted  for  con- 
testant the  extra  votes  proved  for  him. 

WaKhfnim  vs.   1  V/r/i<rj«, 39th  fhmj 2  Bart..,  60-64 

The  committees  bv  a  majority  vote,  adoptiMl  as  a  rule  of  decision  **that  votes 
rei!onle<l  uiM>n  t)ie  jk)!!  ll>4X)k8  a»<  given  to  one  candidate  can  not  be  changed  and 
transferrtMl  to  the  otiier  by  oral  testimony."  The  minority  reported  that  where 
voters  made  oath  that  they  had  vote<l  for  one  candidate,  and  their  votes  appeared 
Ujxm  the  y>o\\  book  (the  ekn'tion  l)eing  rim  v^*ce)  as  voting  for  the  other,  they  should 
Ikj  countcHl  according  to  the  testimony  of  the  voters;  and  the  House  sustained  the 
minoritv. 

Letcher  vs.  J/wrf,  -^Sd  Omg C.  and  H.,  750,  826,  844 

Testimony  of  voters  may  be  insufficient. 

Where  conte»stant  calle<l  12  more  voters  who  swore  they  voted  for  him  than  were 
returned  for  him,  but  at  least  12  of  the  witnesses  were  either  impeached  or 
showed  that  thev  did  not  really  know  for  whom  they  voted,  the  committee  unani- 
mously disregarded  the  testimony. 

Wright  vs.  Fuller  (minority  report) ^  32d  Cong Report  136,  jmrt  2,  pp.  6  and  7 

Testimony  of  voters  not  sufficient. 

Where  in  one  precinct  the  contestant  was  returned  as  having  received  35  votes,  and 
(K)  voters  (or  at  lea^t  55)  swore  that  thev  had  voted  for  him,  the  committee  held 
that  '^tliis  <loes  not  constitute  such  nroof  of  fraud  as  to  require  them  to  reject  the 
return,  but  they  might  properly  adu  to  it  such  votes  as  the  contestant  proves  were 
cast  for  him  above  the  numl)er*returntKl."  But  it  not  being  material  to  the  result 
of  the  presi»nt  ca.'^e,  the  committee  made  no  count  of  them.  The  minority  held 
tiiat  an  examination  of  the  evidence  showed  it  to  l)e  insufficient  for  any  purpose. 

Sl(Km  vs.  Rdwhj  4'hl  Omg .Smith,  150,  157 

The  testimony  of  voters  as  to  how  they  votetl  may  be  overthrown  by  circumstances, 
such  as  the  illiteracy  of  the  voters,  rendering  it  im})Ossible  for  them  to  know  how 
th<»y  v()tc<l,  the  circulation  of  mixed  tickets,  the  improbability  of  the  result  appar- 
ently shown,  etc. 

Bixfu'r  vs.  Fin/i'!/  ( inuinrtiij  n'jnirt),  47th  Cong 2  Ells.,  219 

Testimony  of  voters  may  prevail  over  returns. 

Where  voters  tcstiHod  that  they  votccl  for  contestant  who  were  not  n*turne<l  as  vot- 
ing, or  as  V(>tin«r  for  contestee,  the  coiuniittee  counted  their  votes  according  to 
their  testimony. 

lUair  vs.  linnrtt,  .Pith  Cong...'. 1  Bart.,  318 

Evidence  of  voters  sufficient. 

Where  the  testimony  of  all  the  vot(»rs  in  two  townships  was  taken  and  it  apix?ar(Ml 
that  manv  more  votes  were  cast  for  contestant  and  manv  le.«s  for contest(»e  than  the 

«  • 

ri'turns  h1iowc<1,  the  committee  \vert»  unannnous  in  counting  the  vote  according  to 
the  testimony  and  not  according  to  the  returns.  The  minority,  however,  held  tliat 
no  fraud  was  proved. 

fh'fdno  vs.  Morgan,  40th  Cong 2  Hart.,  171,  172,  179 

Where  contestee  was  returned  as  receiving  only  475  votes  at  a  |k»11,  and  he  called 
50H  voters  who  clearly  swore  that  they  were  legal  voters  and  voted  for  him,  and 
proved  4H  votes  more  by  other  ti'stimony,  the  committee  hel<l  that  this  sort  of 
testimony  was  a<linissil)le  to  sliow  the  incorrectness  of  the  return.  "  In  the  judg- 
ment of  the  committee  tlie  evidence  of  these  witnesses  is  as  full,  complete,  and 
reliable  iis  it  is  possible  for  human  testinumy  to  W  given.  It  would  Ik*  rec»eived 
in  any  court  of  justice  in  the  country  and  held  sutiicient  to  establish  any  fact  in  a 
civil  or  even  criminal  case." 

Reld  vs.  Juliany  4i»t  Cong 2  Bart.,  828 
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Where  a  larger  number  of  voters  than  were  returned  as  voting  for  contestant  testified 
that  they  voted  for  him,  and  the  testimony  of  the  ticket  distributers  indicated  a 
still  larger  number,  the  returns  were  rejected  for  fraud,  and  the  vote  counted 
according  to  the  proof.  , 

Lot/'6  vs.  Wheeler,  47th  Cong i 2  Ells.,  66-75 

Where  contestant  was  returned  as  having  received  139  votes  in  a  precinct,  and  283 
voters  testified  to  having  voted  for  him,  and  the  testimony  of  persons  who  read 
the  tickets,  saw  them  voted,  and  kept  a  list  of  the  voters,  showed  that  377  votes 
were  cast  for  contestant;  held,  that  this  was  sufficient  to  reject  the  return  and  count 
only  such  votes  as  were  proved  aliunde. 

Ixingston  vs.  Venable,  SIst  Cong -Rowell,  462 

When  Rejected,  what  Votes  Counted.     (See  also  Fraud,  effect  of.) 

Only  votes  proved  aliunde  counted. 

Where  the  return  is  so  tainted  with  fraud  that  the  truth  can  not  be  deduced  there- 
from it  should  be  rejected.  **The  proposition  is  too  plain  to  admit  of  dispute;  to 
hold  as  true  that  which  is  so  false  and  fraudulent  that  the  truth  can  not  be  deduced 
therefrom  is  to  hold  an  absurdity.  *  *  *  But  the  rejection  of  a  return  does 
not  necessarily  leave  the  votes  actually  cast  at  a  precinct  uncounted.  It  only 
declares  that  the  return  having  been  shown  to  be  false  shall  not  be  taken  as  true, 
and  the  parties  are  thrown  back  upon  such  other  evidence  as  is  in  their  power  to 
show  how  many  vc  ted,  ami  for  wnom,  so  that  the  entire  vote,  if  sufficient  pains 
be  taken  and  the  means  are  at  hand,  may  be  shown  and  not  a  single  one  be  lost, 
notwithstanding  the  falsity  of  the  return." 

Washbvni  vs.  Voorhees,  39th  Cong 2  Bart.,  58,  62 

**No  legal  voter  is  disfranchised  by  throwing  out  a  fraudulent  poll.  The  only  effect 
of  such  action  by  the  pr()i)er  tribunal  is  to  destroy  the  prima  facie  character  of  the 
return  and  to  deny  to  the  official  acts  of  such  officers  the  legal  presuiiiption  of 
correctness  usually  accorded  to  the  conduct  of  faithful  agents.  The  way  is  always 
open  to  every  candidate  ui)on  the  trial  of  any  contested-elected  case  to  come  for- 
ward and  prove  the  vote  which  he  received  at  any  and  every  assailed  precinct.'* 

Reid\8.  Julian,41sl  Cong 2  Bart.,  832 

"The  returns  of  an  election  must  Ixi  certifie<I  by  the  proper  officers.  If  not  so  certi- 
fied they  prove  nothing,  and  when  offered  in  evidence,  if  objecte<l  to,  they  must 
l)e  rejected.  *  ♦  ♦  It  does  not,  however,  necessarily  follow  that  the  vote  cast 
at  such  election  is  lost  or  thrown  away.  An  uncertifie<i  return  does  not  prove  what 
the  vote  wa**,  that  is  all.  The  duly  certified  return  is  the  best  evidence,  but  if  it 
be  shown  that  this  does  not  exist  we  doubt  not  secondary  evidence  would  be 
admissible  to  prove  the  actual  state  of  the  vote. 

*'The  failure  of  an  officer,  either  by  mistake  or  design,  to  certify  a  return  should  not 
be  allowed  to  nullify  an  election,  or  to  change  a  result,  if  other  and  sufficient  and 
satisfactory  evidence  is  forthcoming  to  show  what  the  vote  actually  was." 

McKenzie  vs.  Braxton,  4^d  Cong Smith,  25 

Where  the  statute  required  the  county  returns  to  be  signe<l  by  at  least  two  of  the 
three  county  canvassers,  and  the  State  canvassers  rejected  a  county  return  because 
it  was  only  signed  by  one  officer,  the  committee  sustained  the  action  of  the  State 
canvassers  in  rejecting  the  return,  but  counted  the  vote  upon  proof  ctUunde. 

Xorris  vs.  Handley,  4^d  Cong Smith,  73 

"  In  the  absence  of  the  certificate  prescribed  by  law  recourse  will  be  had  to  the  poll 
lists,  the  ])allots,  or  other  returns,  and  if  from  these  or  any  of  them  the  result  can 
))e  ascertained,  and  there  is  no  taint  of  fraud,  effect  will  be  given  to  the  result  pre- 
cisely as  though  the  certificate  was  present." 

Gooding  vs.  Wilson  ( minority  report) ,  4^d  Cong Smith,  85 

In  one  precinct  it  was  shown  by  the  testimony  of  the  sheriff,  who  had  seen  the  votes 
counted,  that  at  least  42  votes  were  given  for  sitting  member,  but  the  returns  gave, 
him  no  votes  at  all.  The  committee  excluded  the  vote  of  the  precinct.  The  con- 
testant asked  that  he  be  allowed  the  vote  returned  for  him  and  the  sitting  member 

H.  Doc.  510 53 
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the  42  votes  additional,  but  the  committee  said:  '*  It  having  been  shown  that  the 
return  is  fraudulent  and  folse  in  a  matter  so  material  as  the  8Upprei«ion  altogether 
of  the  whole  of  the  sitting  member's  vote,  it  can  not  be  received  for  any  pnrpose." 

NibhckxB.  WaJhyiJdCmg Smith,  102 

When  a  return  is  shown  to  be  fraudulent  only  such  votes  as  are  proved  aliunde  can  be 
counted. 

Lou^  vs.  WheeUr  {minority  report),  47th  Cong 2  Ells. ,  155 

When  the  eviilence  shows  a  return  to  be  false,  it  is  impeached  and  destroyed  as  evi- 
dence. The  vote  mav  be  proved  by  the  voters,  and  no  vote  not  proved  can  be 
counted.     (Cases  citea.) 

Binbeexn.  FtnUy,  47h  Cong 2  Ells.,  180 

If  returns  are  shown  to  be  fraudulent  no  correction  can  be  made  on  the  basis  of  the 
returns.  They  must  either  be  accepted  as  correct  or  rejected  in  UAo.  In  the  latter 
case  no  votes  not  proved  aliunde  can  be  counted. 

Bifibee  vs.  Finky  ( minority  report) ,  47th  Cong 2  Ells.,  233 

Where  the  prima  facie  character  of  the  returns  is  destroyed,  only  those  votes  proved 
aliunde  can  be  counted. 

McDuffie  V8.  IkuidwHj  50th  Cong Mobley,  508 

Where  the  evidenct^  shows  a  return  to  l>e  false  and  not  a  true  statement  of  the  votes 
cast,  such  return  is  impeached  and  destroyed  as  evidence.  But  the  rejection  of  a 
return  does  not  necessarily  leave  the  votes  actually  cast  at  a  precinct  uncounted. 
The  return  bein^  shown  to  }>e  false,  the  |)artie8  are  thrown  back  on  such  evidence 
as  it  may  be  in  tneir  power  to  produce  to  show  how  many  votes  were  cast,  and  for 
whom.  All  the  votes  may  thus  be  proved  and  counted,  but  if  only  a  part  is  proved, 
those  proved  are  to  be  counteil  and  the  rest  disregarded. 

Feathentton  vs.  C<ite,51d  Cong Rowell,  103 

Where  the  returns  were  rejected  for  fraud,  and  the  only  votes  proved  aside  from  the 
returns  were  for  contestant,  held,  that  no  others  could  be  counted,  for  'Mt  is  evi- 
dent that  giving  to  contestee  the  vote  not  accounted  for  would  be  a  direct  encour- 
agement to  election  frauds,  as  it  would  give  him  the  benefit  of  every  fraudulent 
vote  which  his  friends  hatl  made  it  impossible  for  the  opposition  to  expose,  even 
after  tlie  pnx>f  clearly  eHtal)lishe<l  fraud  to  such  an  extent  as  to  destroy  absolutely 
the  integrity  of  the  official  returns.     In  no  case  has  such  a  rule  been  adopted.'* 

Langslon  vs.  Venahky  Slut  Cong Rowell,  465,  466 

Where  ballot  boxes  were  proved  to  have  been  stuffeii,  the  returns  were  rejet^ted  and 
no  votes  counted  except  those  proved  or  conce<le<l  aside  from  the  returns.  This  in 
8i)ite  of  the  fact  that  the  excess  of  votes  had  l)een  ^^pui^ed"  as  provided  for  in  the 
statutes  of  S<juth  Carolina,  for  "such  method  of  disposing  of  extra  ballots  is  pro- 
vided for  mistakes,  and  not  for  frauds." 

3f<//er  vs.  Elliott,  r>Ut  Cong Rowell,  525, 526 

Where  the  ballot  l)oxes  had  l)een  stolen  by  an  anned  Ixxly  of  men,  after  the  close  of 
the  polls,  the  committee  counted  the  votes  according  to  the  evidence  of  the  vote 
cast.  The  minority  found  that  the  evidence  was  insufficient  to  establish  the  vote 
received  bv  each  candidate. 

Goodrichxti.  Btdlock,  Slst  Cong Rowell, 592-594, 615 

When  r(»turns  are  impeached  they  can  not  Ikj  received  for  any  purpose,  but  only  those 
votes  proved  aliunde  can  \ye  counted.  **If  the  returns  have  l)een  falsifieil  by  the 
election  officers  it  is  a  well-settled  rule  of  law  that  they  cease  to  have  any  prima 
facie  effect,  and  each  party  (ran  only  be  creiiited  with  such  votes  at  the  box  in  ques- 
tion as  he  may  show  by  other  evidence.  This  rule  is  one  of  long  standing.  It 
works  no  hardship  u|)on  contestee  which  does  not  fall  as  heavily  on  the  contest- 
ant. The  contestant  is  required  in  the  first  instance  to  show  the  fraud  in  the  return, 
and  then  must  follow  that  up  by  proving  his  vote;  or,  in  some  instances,  the  proof 
of  the  fraud  is  connected  with  the  proof  of  his  vote." 

Claytonys,  Breckinridge,  Bint  Cong Rowell,  691 
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Where  retjeetion  would  inorease  the  evil,  tme  vote  determined  approximately. 

Where  the  ballots  of  a  precinct  were  stolen  and  secretly  returned  after  having  t)een 
obviously  tampered  with,  but  the  rejection  of  the  ifeturn  would  only  increase  the 
evil  done  by  the  fraud,  the  committee  said:  **  It  is  the  duty  of  the  committee  to 
ascertain,  as  nearly  as  may  be,  the  true  vote,  that  the  right  may  prevail  at  least 
approximately." 

Moore  vs.  Fu7iston,  53d  Cong Report  1164,  p.  10 

Only  those  proved  aliunde  counted. 

Where  fraud  was  established  by  proof  that  a  large  part  of  those  returned  as  votine 
did  not  vote,  part  of  the  committee  rejected  the  returns  entirely  and  only  counted 
such  votes  as  were  proved  aliunde;  others  of  the  committee  eliminated  the  number 
of  votes  shown  to  oe  fraudulent  and  counted  the  remainder  on  the  basis  of  the 
returns. 

Aldrich  vs.  RobbinSj  54th  Cong Report  572 

Where  returns  impeached,  votes  proved  aliunde  counted. 

'*  The  universal  rule  of  law  is  that  where  the  evidence  shows  the  returns  to  be  false 
and  not  a  true  statement  of  the  votes  cast,  such  returns  are  impeached  and  destroyed, 
but  that  the  true  vote  may  be  proved  by  calling  the  electors  whose  names  are  on  the 
poll  list  as  having  voted  at  sucn  election,  and  such  votes  as  are  proved  by  competent 
evidence  should  be  counted  for  each  candidate.  Fraud  does  not  invalidate  the 
legal  vote  cast,  but  simply  makes  it  necessary  for  those  claiming  the  benefit  of  it 
to  prove  the  vote.  The  rule  of  rejecting  an  entire  poll  is  not  to  be  adopted  if  it 
can  be  avoided." 

Aldrich  vs.  Robbiruf  ( minority  rejtort)^  56th  Cong Report  327 

Where  rejected,  unjust  to  count  votes  for  only  one  candidate  on  proof  aliunde. 

Where  the  returns  of  a  poll  were  proved  to  be  false  and  fraudulent,  and  the  general 
testimony  of  the  vote  was  very  conflicting,  and  much  of  it  iinpeache<i,  the  com- 
mittee unanimously  rejected  the  returns  and  refused  to  count  any  votes  on  this 
general  testimony.  But  contestee  had  called  308  voters,  who  testifieil  that  they 
voted  for  him,  and  asked  that  these  votes  be  counted.  The  committee  held  that 
as  these  voters  were  verv  ignorant  and  might  easily  have  been  deceived,  or  per- 
haps induced  to  swear  falsely,  the  testimony  was  very  doubtful.  But  even  if  it 
were  accepted  the  votes  ought  not  to  be  counted,  because  it  would  be  counting  the 
vote  for  only  one  candidate  (there  Ijeing  proof  that  the  other  candidate  received  a 
considerable  numl:)er  of  votes,  but  no  definite  proof  of  the  number),  and  would 
be  giving  to  contestee,  already  the  beneficiary  of  the  fraud,  a  larger  majority  than 
was  given  him  in  the  fraudulent  returns.  The  niinr)rity  held  that  the  votes  should 
be  counted,  and  referre<^l  to  many  cases  to  show  that  the  evidence  of  the  voter  was 
the  best  evidence  of  the  vote. 

Flnlei/ya.  Bisbee,  4oth  Cong 1  Ells.,  87,110 

**  Your  committee  admits  that  if  there  was  no  evidence  other  than  the  returns,  thev 
being  fraudulent  and  void,  proving  that  the  contestant  received  votes  at  said  jx)!!, 
then  it  would  be  unquestionably  right  to  count  the  vote  clearly  proven  to  have 
been  (»st  for  contestee.  But  when  the  proof  shows  that  a  large  number  of  votes 
were,  in  point  of  fact,  cast  for  one  candidate,  as  for  the  contestant  in  this  case,  but 
the  number  not  l)eing  sufficiently  certain  to  enable  them  to  be  counted,  it  seems 
to  your  committee  to  be  manifest  injustice  to  count  the  votes  of  his  opponent, 
therel>y  increasing  his  majority  to  the  full  number  of  votes  so  counted.  There  is 
no  rule  of  law  or  equity  that  will  justify  such  action,  but  it  would  be  a  clear  case 
of  uncertainty  in  the  proof    *    ♦    *    and  the  entire  vote  must  be  rejected.'* 

Finley  \a.  Bisbee,  45th  Cotig 1  Ells,  88 

If  a  return  is  to  be  rejected,  and  votes  counted  for  contestant,  the  contestee  should  at 
least  be  given  his  well-defined  party  Vote,  which  was  cast  for  him. 

Langdon  vs.  Veiiable  {minority  report),  5lBt  Cong Rowell,  489 

All  votes  not  proved  for  contestant  counted  for  contestee. 

Where,  in  a  case  investigated  by  a  subcommittee  of  the  Committee  on  Elections,  after 
the  death  of  contestant,  more  voters  in  four  precincts  testified  to  having  voted  for 
contestant  than  were  returned  for  him,  the  minority  held  that  the  truth  of  this  tes- 
timony, considering  the  character  of  the  voters,  was  very  doubtful,  but  that  even 
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if  the  testimony  were  to  ])e  ])elieved,  all  the  votes  in  the  precincts  attacked  which 
were  not  proved  to  have  been  cast  for  contestant  should  be  counted  for  contestee. 
This  rule  should  be  apnlieil  because  of  the  unfair  manner  in  which  the  testimony 
was  taken  and  abruptly  closeii  by  the  investigating  committee,  and  because  the 
rules  established  in  contested-election  cases  should  not  apply  to  an  investigation 
like  this. 

Clayton  vs.  Breckinridge  (minority  report) ^  ol»t  Cong Rowel  1,  781 

Where  proof  aliunde  ihowt  lame  remits  at  return,  votai  oonnted. 

Where  **con(!eming  the  precincts  wherein  the  irregularities  were  of  so  grave  and 
imx)ortant  a  nature  as  to  affect  the  validitv  of  the  returns,  the  secondary  proof  of 
the  actual  votes  cast  shows  a  result  not  dinering  from  that  shown  by  the  returns," 
the  committee  counted  the  votes. 

Bums  vs.  YiMnQy  4Sd  Cong Smith,  181 

Where  county  return  fatally  irregular,  preoinot  retumi  counted. 

Where  the  precinct  returns  were  delivered  to  an  unauthorized  outsider,  who  kept 
them  some  time,  consolidated  them  himself,  and  signed  the  names  of  the  mana- 
gers to  the  consolidated  return,  without  their  knowledge  or  consent,  and  this 
return,  showing  the  vote  of  the  county  unanimous  for  conteetee,  was  forwarded  to 
the  secretary  of  state  indirectly  and  irregularly,  the  committee  held  that  the  con- 
8olidate<l  return  was  of  no  value,  and  expressed  the  opinion  that  very  little  confi- 
dence was  to  Ixj  placed  in  any  of  the  returns.  They,  however,  counted  the  pre- 
cinct returns,  except  one  which  did  not  show  in  what  county  or  precinct  the  election 
was  held. 

Sloan  vs.  Rawls,  4Sd  Cong Smith,  152 

Where  county  return  rejected,  only  precincts  proved  aliunde  counted. 

Where  a  county  return  was  Imsed  on  the  votes  of  only  three  of  the  five  precincts  in 
the  county  and  had  l)een  rejected  by  the  State  canvassing  board,  the  committee 
counted  only  the  precincts  whose  vote  was  i>roved  aliunde. 

Niblaek  VB.  Walls,  42d  Cong Smith,  102 

Where  returns  not  conclusive,  votes  counted  according  to  the  ballots. 

Where  the  precinct  returns  did  not  show  for  what  office  votes  cast  for  contestant  and 
contestee  were  given,  and  the  county  clerk  had  refused  to  certify  the  vote  to  the 
secretary  of  Htate,  but  the  ballots?  theinaelvcH  had  clearly  shown  that  the  votes 
were  cast  for  Congress,  the  committee  counted  the  votes. 

Bell  vs.  ^Snydery  43d  Cong Smith,  255 

Must  be  shown  to  have  been  counted  before  they  can  be  deducted  from  total  result 

Where  returns  are  asked  to  be  rejected  for  irregularity,  it  must  be  shown  **(!)  that 
the  votes  embraced  in  these  returns  were  actually  counted,  and  (2)  that  it  was 
unlawful  to  count  them."  Tiie  mere  fact  that  these  returns  are  on  file  with  the 
secretary  of  state  or  tlu^  county  prothonotary  is  not  evidence  that  they  were  included 
in  the  canvass.  "While  it  might  well  Ix?  claimed  that  the  presence  of  regular 
returns  in  these  offices  would  l)e  prima  facie  evidence  that  they  were  embraced  in 
the  canvass,  how  can  it  be  said  that  the  presence  of  irregular  returns  would  be 
prima  facie,  evidence  that  they  were  counted?" 

Faller  vs.  Dawson,  SiHh  Cong 2  Bart.,  134 

Where  return  stolen  and  ballots  altered,  votes  counted  on  proof  of  contents  of  original 
return. 

Where  the  seal  of  the  ))ox  containing  the  returns  and  ballots  of  a  precinct  had  been 
broken  open  after  the  delivery  of  the  box  to  the  county  canvassers,  the  return 
abstracted  and  the  ballots  altered  so  as  to  show  a  practical  reversal  of  the  vote, 
and  the  county  canvassers  counted  the  ballots  in  the  box  and  canvassed  the  vote 
according  to  them,  the  committee  counterl  the  vote  according  to  the  proved  con- 
tents of  the  original  returns. 

Mackey  vs.  O'Connor,  47th  Cong 2  Ells.,  568 
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When  Rbtected,  What   Evidence  Required  to  Establish  the  Vote  Aliunde. 

Legality  of  votei  mmt  be  proved.     (See  also  Evidence. ) 

Where  a  return  was  rejected  because  of  proof  that  illegal  votes  had  been  received 
with  the  fraudulent  connivance  of  the  officers  of  election,  held,  that  proof  aliunde 
of  the  actual  number  of  votes  cast  for  each  candidate  was  not  sufficient;  there 
must  be  proof  of  the  number  of  legal  votes  cast. 

PlrUeyw^.  Wall8,44th  Cmg Smith,  389 

Where  returns  rejected  for  fraudulent  voting,  proof  of  the  vote  aliunde  muit  fully 
■how  qualification!  of  votera. 

Where  there  was  no  legal  registry  in  a  precinct  and  the  return  was  rejected  because 
of  frauds  made  possible  by  the  lack  of  registry,  the  committee  were,  **  however,  of 
opinion  that  it  was  competent  for  either  contestant  or  sittine  member  to  prove  the 
casting  of  legal  votes  at  this  poll,  even  without  a  register;  out,  in  such  case,  the 
voter  must  make  special  proof  of  his  qualification  to  vote  in  a  manner  particularly 
pointed  out  in  the  statute.*'  But  no  such  proof  being  made,  and  the  fraudulent 
transactions  upon  which  the  return  was  based  being  such  that  no  presumption  of 
the  legality  of  any  vote  could  arise  from  them,  the  whole  vote  was  excluded. 

Dodge  vs.  Brooks,  39  Cong 2  Bart.,  85 

Contents  of  rejected  returns  must  be  fully  proved. 

Where  in  several  counties  it  was  charged  that  the  abstracts  of  the  vote  made  out  by 
the  county  clerk  represented  only  part  of  the  vote  of  the  county,  the  committee 
held  that  the  abstracts,  having  been  regularly  certified  and  transmitted  and  acted 
upon  by  the  State  authorities,  were  prima  facie  evidence  of  the  vote,  and  the  con- 
testant having  produced  no  precinct  returns  or  other  sufficient  evidence  of  the  vote 
of  any  precincts  that  may  have  been  omitted,  the  vote  as  counted  was  allowed  to 
stana.  The  minority  held  that  precinct  returns  having  been  unlawfully  rejected 
by  the  county  clerks,  under  frauaulent  instructions  from  the  attorney-genersJ,  and 
a  complete  aostract  being  in  each  case  in  evidence  and  proved  to  lie  correct,  the 
vote  waa  sufficiently  proved  and  should  ha  <rounted. 

Gaxise  vs.  Hodges,  4Sd  Cong Smith,  291-322 

When  return  rejected,  vote  may  be  counted  upon  any  evidence  sufficient  to  show  it. 

"Upon  the  impeachment  of  the  return,  the  party  relying  on  it  may  show  the  true 
vote  by  other  evidence.  This  may  be  done  by  a  recount  of  the  ballots?  or  by  the 
testimony  of  the  voters  or  of  anyone  who  was  present  at  the  election  and  is' able 
to  establish  the  true  result.  When  this  can  not  be  shown  no  vote  from  the  pre- 
cinct for  anv  of  the  candidates  can  be  counted." 

Hxird  vs.  Romels  (minority  report),  49th  Cong Mobley,  4.31 

Parol  evidence  of  vote  inadmissible  when  documentary  evidence  accessible. 

**  In  the  absence  of  any  evidence  of  the  loss,  destruction,  or  inaccessibility  of  the 
returns,  parol  evidence  as  to  what  the  vote  was  should  not  be  considered.  *  *  * 
In  the  absence  of  any  legal  evidence  as  to  how  the  vote  was  counted  from  a  pre- 
cinct ))y  the  county  canvassers  in  canvassing  the  vote  of  the  county,  the  evidence 
of  the  voters  as  to  how  they  voted  is  inmiaterial." 

Smalls  vs.  Elliott,  60th  Omg Mobley,  665 

Identity  of  names  prima  facie  evidence  of  identity  of  persons. 

Where  it  was  shown  that  persons  voted  for  the  sitting  member  whose  names  w^ere 
the  same  as  names  found  on  the  register  of  those  persons  who  had  elected  to  retain 
their  Mexican  citizenship,  the  committee  held  that  this  waa  prima  facie  evidence 
that  the  persons  voting  were  Mexican  citizens  and  sufficient  to  shift  the  burden  of 
proof.  In  the  absence  of  contradictory  testimony  the  votes  were  shown  to  be 
illegal,  without  further  proof  of  the  identity  of  the  voters  and  the  persons  on  the 
list  of  Mexican  citizens. 

Oteru  vs.  Gallegos,  34th  Cong Report  90,  pp.  4-6 
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Where  identity  of  voten  not  clearly  ihown. 

Whore  it  \va*4  pmviHi  that  jx^rnoiiH  (»f  the  naine  name  as  thoee  voting  had  been  nata- 
mliztMl  siiu^»  the  election,  an<l  that  the  votern  had  refuseil  to  obey  the  8ub{xi>na  of 
the  coniniiHHioner  to  tei<tify  in  the  cane,  the  c'omnuttee  held  that  they  were  proved 
to  Ix'  illej^al.    The  minority  held  that  the  identity  of  the  voters  was  not  shown, 

Wrhjht  vH.  FvUiT,  SJil  i  hug 1  Bart,  159;  and  Report  136 

Where  retnms  rejected  by  county  canyaiien  counted  only  on  extrinsie  proof  of 
correctneii. 

**  MiHtak(*8  an<l  emirn  of  the  elerti(m  officers  in  declaring  the  result  and  making  the 
rtituniH  will  not  vitiate  the  ele<'tion."  Where  the  countv  Ixmrds  had  rejected  the 
voten  of  a  larjre  numl)er  of  prtnunc^ts  on  technical  grounds,  the  committee,  "out  of 
extn'nie  caution,"  «)unte<l  only  those  shown  by  extrinsic  proof  to  be  correct. 

Craig  si^.  Shellnj,  4Sth  Cong Mobley,  373-376 

Vote  at  "lide  poUe**  indication  of  vote. 

When*  the  liallot  Ikjx  in  ai)recinct  had  been  stolen  after  the  polls  were  closed  and 
U'fore  the  vott»H  wert»  counte<l,  but  the  ik)11  list  was  in  evidence,  showing  the 
nunil)er  of  voti*H  cast,  and  the  nund^r  oi  votes  cast  at  an  informal  side-election 
held  at  the  natne  }M)11,  at  which  substantially  all  the  Democratic  voters  voted,  was 
also  in  i>rcM>f,  the  committee  connte<l  for  contestee  the  number  ot Democratic  votes 
shown  by  thi><  side-election  and  for  contestant  the  remainder  of  the  votes  shown 
by  the  jm')!!  lint.    Tlie  minority  held  that  this  evidence  of  the  vote  was  insufficient. 

(iiHHlrirh  vh.  liuUm-k,  Slst  ( hug Rowell,  592,  615 

Conflicting  evidence  of  election  officen  ininfflcient  when  retnmf  lost 

When*  no  rt»turn.M  ap}H>ared  to  have  been  made  from  a  precinct  and  all  the  ballots 
and  other  election  i)aiK»rH  of  the  county,  except  the  poll  list  of  this  precinct,  had 
diHapiH»are(l  from  the  clerk'n  bfiice,  and  it  was  sought  to  show  the  vote  of  the  pre- 
cinct by  the  ik)11  lint  and  the  tc^stimony  of  the  jud^  of  election  as  to  how  the 
votes  wert»  cast,  but  the  testimony  of  the  judges  varied  by  two  or  three  votes,  the 
coinniittec*  said:  *'The  uncertain  memory  of  two  or  three  witnesses  as  to  the  result 
of  an  election  six  months  after  it  took  plac^  can  not  be  i)ennitted  to  take  the  place 
of  the  ti'stimony  of  the  voters  themselves."  And  in  this  c.Si*e  the  fact  that  part  of 
the  time  the  votes  had  Ix^en  calkni  and  part  of  the  time  the  tally  sheets  had  been 
kept  by  unsworn  outsiders  further  weak€»ne<l  the  testimony  to  such  an  extent  that 
it  couM  not  W  coiisi<lered  evidence  of  the  vote.  The  minority  held  that  if  c<jn- 
tesUiiit  were  jriven  the  largest  iiunilHT  testified  to  for  him  and  contestee  the  least 
nuniln»r  tcstitiiMl  to  fur  him,  contestiuit  would  have  no  right  to  object. 

SiKucn-  vs.  M</n'}/,  .f/fth  (  ong Smith,  448 

Where  the  evidence  of  the  vote  (»f  ii  precinct  from  which  the  n^turns  were  lost  was 
the  testimony  of  one  of  the  judges  from  memory,  and  evidence  that  another  judge 
had  made  an  aliidavit  immediately  after  the  election  stating  the  vote,  but  the  affi- 
davit wiis  not  prodme<l,  and  the  testimony  and  the  j>rove<l  contents  of  the  affidavit 
agreed  in  jrivinjr  7  votes  to  contestant  and  the  remainder  to  contestee,  but  did  not 
exai'tly  aj^ree  iu<  to  the  total  number  of  votes  cast,  the  conmiittei*  held  the  evidence 
to  )m'  insnllicient  to  establish  the  vote.     The  minority  held  that  it  was  sufficient. 

Sjttnr,  r  vs.  }fon  If,  44th  ( hug Smith,  449 

Testimony  of  election  officers  adds  little  weight  to  the  retnms. 

Where  the  contestee  attempted  to  rebut  the  evi<lence  offered  by  recounts  of  the  liallots 
by  callinjr  the  election  ollicers  who  made  the  precinct  returns  to  testify  that  those 
returns  were  correct,  the  majority  (whose  report  was  not  sustained  by  the  House) 
expressed  the  opinion  that  "this  testimony  neither  impairs  the  case  of  the  con- 
testant nor  strenjxt  hens  that  of  theresi>ondent.  Otficers  who  had  declared  upon  their 
official  oaths  that  returns  nia<le  bvthem  wen?  true  would  not  Ikj  likely  to  come  into 
court  afterwards  ami  swear  that  thev  were  falsi'." 

Biiflrr  vs.  h hintin  ( majoritif  rc/xji't),  S7lh  Cong 1  Bart.,  357 

"  When  the  official  act  of  one  holding  public  place  is  rejected  l)ecauRe  he  has  violated 
the  law  and  neglected  his  <luty,  what  he  himself  says  to  sustain  this  act  is  entitled 
to  little  credit.  The  same  evidence  which  impea<'hes  his  official  a<'tH  will  also 
imiH'a<'h  his  unoflicial  <lecIarations." 

JIurd  vs.  Jiouu'is  {niluurilg  irport)^  >^.'yf/«  i  hug Mobley,  433 
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Where  'Hhe  officers  of  election  violate<l  their  official  oath  and  the  penal  statute  of 
the  State,  and  shamefully  disregarded  their  duties  which  they  had  sworn  to  per- 
form'* the  commitee  did  "not  think  an^  testimony  given  by  them  in  this  case 
uncorroborated  by  other  evidence  is  entitled  to  much  weight." 

Bisbee  WB.  Finleyj  47th  Omg 2  Ells.,  179 

Tefltimony  of  eleotion  offleen  not  weakenod  by  oharfipeB  of  ftand. 

The  testimony  of  election  officers  can  not  be  discredited  merely  by  charging  them 
with  fraud. 

Butler  vs.  Lehman  {minority  report^  switained  by  House) y  S7th  Cong.  .Report  6,  p.  26 

Teitimony  of  election  offleen  the  itrongeit  poesible  evidenee. 

''If  a  return,  local  or  general,  be  attacked  for  fraud  or  illegality,  the  testimony  of 
officers  holding  the  election  is  of  great  weight,  because  of  opportunities  to  know, 
and  the  motive  of  duly  to  observe  all  things  relating  to  the  election  in  their  charge; 
and  such  is  the  weight  of  their  evidence  that  it  can  not  be  overthrown  by  circum- 
stantial evidence  unless  so  strong  as  to  admit  of  no  reasonable  hypothesis  com- 
patible with  the  truthfulness  and  integrity  of  the  officers." 

Bifhee  vs,  FinLey  {minority  report) j  47th  Cong 2  Ells.,  203 

When  retnmi  loit,  evidence  of  offleen  of  election  received. 

When  returns  are  shown  to  have  been  lost,  the  evidence  of  the  officers  of  election 
may  be  received  to  show  what  their  contents  were. 

Spencer  vs.  Morey  {minority  report),  44th  Cong Smith,  480 

Ballot!  best  evidence. 

The  best  evidence  of  the  true  state  of  the  vote  of  a  precinct  is  the  ballots  themselves, 
when  they  have  been  properly  preserved. 

Mcljean  vs.  Broadhead  (minority  report),  4Sih  Cong Mobley,  389 

'*The  committee  are  of  opinion  that  where  the  ballots  themselves  cast  at  any  election 
are  preserved,  they  will  furnish  the  best  evidence  of  the  number  of  votes  which 
each  candidate  recieived.  And  it  seems  that  the  laws  of  Pennsylvania  contemplate 
that  in  case  the  division  returns  are  disputed  the  ballots  themselves  shall  finally 
settle  the  question." 

Builer  y».  Ijchman  {majority  report),  S7th  Cong 1  Bart,  365 

The  ballots  are  higher  and  better  evidence  than  the  poll  list. 

McDuffie  vs.  Damdson,  50th  Cong Mobley,  598 

Ballot!  belt  evidence  of  vote,  and  mnit  be  produced. 

The  ballots  are  the  hest  evidence  of  the  vote,  and  when  they  are  accessible  no  other 
testimony  as  to  the  vote  can  be  received  until  they  are  produced. 

Oat^  vs.  Shelley  (minority  report) ,  47th  Cong 2  Ells.,  48 

The  ballots,  when  preserved,  are  the  best  evidence,  and  secondary  evidence  should 
not  be  received  if  the  ballots  were  accessible  and  not  produced. 

McDuffie  vs.  Daviditon,  50th  Cong - Mobley,  579 

Where  fraud  in  count  charged,  ballot!  best  evidence. 

Where  it  was  charged  that  the  returns  at  man^  precincts  did  not  represent  the  cor- 
rect vote,  and  it  was  sought  to  establish  this  fact  by  oral  testimony  that  many 
more  voters  voted  for  contestant  than  were  returned  for  him,  the  committee  held 
that  the  ballots  should  have  been  introduced  in  evidence  as  the  best  evidence  of 
the  correctness  or  incorrectness  of  the  count. 

McDuffievB.  Turpin,  5M  Cong Stofer,  62 

Where  flrand  proved,  ballot!  not  primary  evidence. 

Where  it  was  proved,  to  the  satisfaction  of  the  minority,  that  many  returns  were 
false,  evidently  as  the  result  of  fraud  on  the  part  of  the  election  officers,  they  held 
that  the  poll  lists  and  ballots  had  lost  their  primary  character  as  evidence,  and 
other  eviaence  of  the  state  of  the  vote  was  therefore  admissible  without  first  pro- 
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ducinff  these  papers.  It  would  be  absurd  to  be  required  to  establish  any  facts  in 
re^rd  to  the  election  by  the  papers  in  the  custody  of  the  very  officers  who  com- 
mitted the  fraud. 

McDuffie  vs.  Til rpin  ( minority  rejM/rt ) ,  5;?rf  Crtng Stof er,  102 

Where  ballots  themielves  attacked,  voten'  tdttimoxly  admiuible. 

**  Where  the  integrity  of  the  ballots  themselves  is  questioned,  as  in  the  case  here, 
the  testimony  of  the  voters  who  cast  the  ballots  as  to  who  they  voted  for  is  always 
admissible  for  the  purpose  of  throwing  light,  if  possible,  upon  that  particular 
question.*' 

English  vs.  HUbam,  53d  Cong Report  614,  p.  7 

Ballot!  belt  and  primary  evidenoe. 

"When  the  l>aliots  have  been  safely  preserved,  as  required  by  law,  they  become  the 
best  and  primary  evidence  as  to' how  the  elector  voted,  and  the  testimony  of  the 
voter  is  secondary  and  inadmissible.  The  ballots  are  not  only  a  part  of  the  elec- 
tion returns,  but  are  of  a  higher  grade  of  evidence  than  the  tally  papers  or  a  sum- 
mary made  from  them.  To  permit  voters  to  come  up  after  an  election,  as  in  this 
case,  and  swear  they  voted  differently  from  what  the  ballots  show,  would  open  up 
a  field  of  unending  jierjuries  and  frauds.  If  such  should  be  the  rule,  everv  elec- 
tion might  be  trieil  over  a  second  time  by  the  oath  of  the  voter  instead  of  tfie  l>al- 
lots  dei>osited  in  the  ballot  box.  A  mistake  in  the  count  or  in  tallying  the  vote, 
or  an  impeachment  of  the  returns  or  tally  papers,  even  for  fraud,  do  not,  of  them- 
selves, discre<iit  the  ballots.  To  them  the  law  points  as  the  source  to  correct  all 
such  errors  and  mistakes.     They  commit  no  i>erjury  and  can  not  be  bribed.*' 

English  vs.  Hilborn  (minority  report) ,  53d  Cong Report  614,  p.  12 

Ballot!  best  evidence,  when  retnm!  rejected. 

Where  it  was  charged  that  the  returns  were  false,  the  minority  held  that  this  fact 
should  have  been  shown  by  the  ballots  themselves.  "It  needs  only  to  l>e  stateil 
that  the  ballots  themselves  constituted  the  best  and  only  admissible  evidence  until 
explanation  was  made  as  to  why  they  were  not  and  couhl  not  l>e  introduced." 
The  minority,  however,  agreeii  to  the  rejet^tion  of  9  returns  on  other  evidence. 

Al4rich  vs.  Rohlfins^  54th  Cong Report  572 

Under  Anstralian  law,  ballots  not  best  evidence. 

"The  rule,  whatt^ver  it  in,  on  the  subject  of  tlie  ])allot*<  being  the  nriniarv  and  ))ost 
evidence  in  con  tested -elect  ion  cases  grew  uj)  and  was  eHtal>lishe<i  long  Wfore  the 
adoption  of  the  Australian  or  reform  ballot  law  by  any  State  of  the  Union.  Formerly 
the  ballotn  were  furnished  by  the  respective  parties  and  distrilMited  to  the  voters 
outside  of  the  polling  places.  The  illiterate  voter  received  his  ballot  away  from 
the  iK)lls,  and  took  it  to  some  person  or  ])ers()ns  in  whom  he  had  confidence,  per- 
sons of  his  own  selection,  and  had  it  made  out  according  to  his  own  dire<'tion. 
This  was  his  own  voluntary  act.  Even  after  his  ballot  had  l)een  j)repared  for  him 
at  his  own  solicitation,  if  he  had  any  doubt  in  his  mind  as  to  it  l)eing  according  to 
his  wish,  he  could  exj)ose  it  to  some  one  else  to  more  fully  satisfy  himself  that  it 
was  as  he  desire<l.  He  took  his  ballot  to  the  polling  place  and  saw  that  it  was 
deposited  in  the  box.  All  this  was  his  own  voluntary  action.  Nothing  compul- 
sory about  it.  Tpon  such  a  state  of  facts,  and  under  such  circumstances,  it  could 
he  well  said  that  he  ha<i  voluntarilv  reduceil  his  intention  and  his  action  to  writ- 
ing,  and  that  his  written  exj)ression  of  what  he  did  and  intended,  the  ballot,  was 
the  best  evidence.  It  was  under  this  system  of  voting  that  the  rule  of  the  ballot 
being  the  l)est  evidence  grew  up. 

"A  different  system  of  voting  exists  now  almost  everywhere,  and  especially  in  Califor- 
nia. The  political  parties  no  longer  furnish  their  own  ballots.  An  official  ballot  is 
funiishe<l.  It  is  retaine<l  inside  the  polling  place;  none  are  allowed  outsi<le.  The 
voter  nmst  pass  inside  of  the  polling  place  and  obtain  his  ballot  from  an  official  of 
the  election  board.  If  he  is  illiterate,  or  from  any  causes  he  is  unable  to  make  out 
his  ballot,  some  member  of  the  election  board  makes  it  out  for  him.  He  may  or 
he  mav  not  have  confidence  in  the  official  who  prepares  his  ballot.  The  preimra- 
tion  of  his  ballot  is  not  his  free  and  voluntary  act.  It  is  compulsorv.  He  must 
submit  to  having  some  one  not  of  his  own  selection — some  person  who  may  \>e  a 
stranger  to  him — prepare  his  ballot  for  him,  or  he  can  not  vote.  This  is  especially 
so  in  California.     *    *    ^ 
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"  In  view  of  the  different  plans  and  methods  now  in  use  in  the  conduct  of  elections 
from  those  employed  when  tlie  nile  that  the  ballot,  if  proi)erly  preserved,  is  the 
best  evidence,  was  adopted,  the  committee  su^ests  whether  that  rule  ought  not 
now,  in  some  degree  at  least,  to  be  relaxed.** 

English  vs.  Ililborti,  53d  Cong Report  614,  pp.  7,  8 

Ballot!  evidenee  of  the  vote. 

Where  a  return  was  rejectecl  because  the  ballot  box  was  taken  away  over  night  and 
counted  the  next  day,  the  committee  accepted  a  recount  of  the  ballots  as  proof 
aliunde  of  the  vote. 

The  minority  held  that  as  the  ballota  were  the  very  thing  discredited  a  recount  of 
them  was  no  proof  aliunde  of  the  vote. 

Pearson  vs.  Crawfordy  66ih  Gong Report  109 

Discredited  balloti  inadmissible  for  any  purpose. 

Where  a  large  share  of  the  ballots  in  the  boxes  were  shown  to  be  fraudulent,  the 
committee  held  that  they  could  not  be  received  as  evidence,  even  to  show  for  whom 
the  fraudulent  ballots  were  cast.    They  were  tainted  for  all  purposes. 

The  minority  held  that  they  could  be  received  as  a  guide  in  purging  the  poll  of  fraud, 
as,  though  fraudently  deposited,  they  had  probably  been  correctly  counte<i. 

Van  Horn  vs.  Tarfmey^  54th  Conf/.  .Report  355,  part  1,  p.  18;  part  2,  p.  2;  part  3,  p.  2. 

Ballots  in  a  frandnlent  box  no  evidence  how  vote  cast. 

** Returns  which  are  impeached  are  good  for  no  purpose  whatever."  It  is  absurd  to 
attempt  to  prove  for  whom  illegal  votes  were  cast  by  the  numl)ere<l  ballots  in  a 
box,  when  the  ballots  are  shown  to  have  been  fraudulently  numl)ered,  and  the 
whole  conduct  of  the  election  officers  was  fraudulent. 

Tj*  Moync  vs.  Farwell  (minority  report) ^  44th  Ctmg Smith,  423 

**A  i>arty  to  a  judicial  proceeding  is  bound  to  produce  the  best  evidence  the  nature 
of  the  c^ise  admits  of,  or,  if  not  produced,  to  account  for  its  absence."  Where  a 
party  claims  to  have  l)een  defrauded  of  votes  ac^tually  cast  for  him,  the  best  evi- 
aence  would  be  the  testimony  of  the  men  who  committed  the  fraud  or  saw  it  done; 
the  next  best  would  l)e  the  testimony  of  the  men  who  voted  for  him.  The  evi- 
dence of  the  ballots  themselves,  on  a  recount,  is  remote  and  <*ircumHtantial. 

BxUler  vs.  Lehtnan  (minority  report  RiiMained  try  HouHe)y  S7th  <'07i^...Rept.  6,  p. 25 

**The  ballots  can  not  be  entitled  to  much  weight  as  evidence  of  the  result  of  the  elec- 
tion where  it  has  Ixjen  shown  that  the  actfl  and  conduct  of  the  election  officers  are 
unworthy  of  (rredit  and  their  returns  set  aside  and  reganle<l  as  unreliable.  Having 
created  for  themselves,  in  violation  of  law  and  their  official  oaths,  opportunities 
for  tampering  with  the  l)ox,  it  is  legitimate  to  infer  that  they  would  endeavor  to 
put  ballots  in  the  box  that  ^ould  supiwrt  the  return.'* 

.    Bisbeexs.  Finl^^  47th  Cong 2  Ells., 180 

Lists  of  voters  kept  by  outside  parties  admitted. 

Where  lists  kept  by  outsiders  were  introduced  as  evidence  to  imi)eacrh  the  correc^tnesB 
of  the  returns,  the  committee  considered  them,  saying:  "It  is  obvious  that  the 
credit  to  be  attached  to  this  testimony  is  entirely  dependent  upon  the  accuraciy 
with  which  these  outside  lists  were  kept.'*  In  this  case  they  were  found  to  be 
insufficient  to  overthrow  the  returns. 

LiUell  vs.  Rohbins,  Slsst  Cong 1  Bart.,  140 

Where  voters  who  voted  for  contestant  exhibited  their  tickets  as  they  voted  them, 
and  a  list  of  their  names  was  taken  down,  this  list  and  the  testimony  of  the  person 
making  it  were  received  as  evidence  of  the  vote  at  a  precin(;t  where  the  box  had 
been  stuffed. 

Lee  vs.  Richardmn  ( minority  report ) ,  47^h  Cong 2  Ells. ,  532 

The  evidence  of  persons  who  issued  tickets  and  claim  to  know  that  they  were  voted 
is  admissible  to  prove  that  the  vote  of  a  precinct  differe<l  from  the  return,  and  if 
sufficiently  clear  and  convincing  may  be  conclusive  of  the  falsity  of  the  returns. 

McDuffie  vs.  Turpirij  5l8t  Cmig Rowell,  299 
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Liiti  of  voten  kept  by  outside  parties  not  sufficient. 

Where  the  voters  of  one  jMirty  vote<l  oi)en  tickets  and  their  names  were  taken  down 
hy  one  of  their  numl)er,  wfio  ha<i  l)een  appointed  judj^e  but  was  refused  pemiission 
to  act,  and  the  jud^»8  who  did  act  aiijounied  for  dinner,  and  there  were  many  indi- 
cations of  fraud,  and  the  ballots  never  were  finally  canvassed,  the  committee  refused 
to  count  anv  votes. 

• 

7W^/ vs.  Jayne,  SSth  Contj I  Bart,,  558 

RETURNED  BOSMBEB. 

S*'e  Oredp:ntialh,  and  Prima  Facik  Right. 

SHTPTINa  OF  BALLOT  BOXES. 

See  Ballots  in  Wrong  lioxe*. 

SOLDIEBS. 

See  Residence  and  LEoisLATrRE. 

STATE  LAWS  (see  also  House  of  Representatives). 

Allegation  of  irregolarity  insnfflciexit  under  State  law,  immaterial. 

AUe^ifationH  of  irregularitie8  which  would  not  be  Hulficient  to  vitiate  the  election 
under  the  !aw8  of  tlie  State  in  which  the  content  originated  held  to  be  immaterial, 
and  contt»>?t  dismissed. 

Van  Rentiselfier  vs.  Van  AUeUy  Sd  Cong C.  and  H.,  73 

The  conetrnction  of  State  laws  by  State  courts  will  be  followed. 

**  It  is  an  established  nile  in  the  Congressional  aiijudication  of  election  cases  that 
where  the  law  of  the  State  under  which  an  election  was  held  has  received  judicial 
construction  in  the  courts  of  that  State,  that  construction  shall  be  accepted  as 
binding  ufKin  Congress." 

Delano  vs.  }f organ  ( iniiK/ritg  report ) ,  ^^v/A  ( bng 2  Bart.,  178 

"It  is  a  well-established  and  most  salutary  rule  that  where  the  proper  authorities 
of  the  State  government  have  given  a  construction  to  their  own  constitution  or 
statutes,  that  construction  will  Ik?  followed  by  the  Federal  authorities.  This  rule 
is  abs<jhitelv  necessary  t<^)  the  harmonious  working  of  our  complex  governments, 
State  and  N'ational,  and  your  committee  are  not  disposcil  to  be  the  first  to  depart 
from  it." 

Tennessee  election,  42d  Cong Smith,  6 

The  rule  stated  in  McCrary,  sec'tion  313,  ''that  the  House  of  Representatives  of  the 
United  States  in  construing  a  State  law  will  follow  the  construction  given  it  by  the 
authorities  of  the  State,  whose  duty  it  is  to  construe  and  execute  it,"  quoted  and 
apj)roved  by  the  minority  of  the  committee. 

Le  Moyne  vs.  Farwell,  44th  ( 'ong Smith,  425 

If  the  State  courts  have  not  construed  the  State  law,  the  committee  will  determine 
whether  its  provisions  are  directory  or  mandatory;  but  if  the  State  courts  have 
rule<l  on  any  provision  of  the  law,  the  (committee  will  follow  their  ruling. 

Spencer  vs.  Morey  ( minority  repitrt) ,  44th  Cong Smith,  458 

•*If  any  rule  of  law  can  ever  l>e  regarded  as  settled,  certainlv  the  rule  that  Federal 
authorities  would  follow  the  construction  of  State  statutes  h\  State  courts  must  be 
regarded  as  settled  bv  a  long  line  of  able  and  unbroken  xlecisions.  The  only 
excej)tions  ma<le  to  this  rule  by  the  Supreme  (.'ourt  of  the  Unite<l  States  are  where 
the  State  courts  have  made  contlictmg  decisions.  *  *  *  To  say  that  the 
Supreme  Court  of  the  United  States  will  only  follow  a  State  court  'on  a  rule  of 
pn)ix?rty'  is  a  total  misconception  of  the  principle  announced  by  the  court'* 
(Many  authorities  cited.) 

Lynch  vs.  Chalmers  ( minority  report ) ,  47th  Cong 2  Ells. ,  375-378 
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Your  committee,  in  conformity  with  an  almost  invariable  rule,  follow  the  construc- 
tion of  the  statutes  given  by  the  court  of  last  resort  of  the  State  from  which  the 
cases  come.  Such  is  the  rule  of  the  Supreme  Court  of  the  United  States,  and  we 
do  not  perceive  why  one  so  well  based  upon  reason  and  common  sense  should  be 
departed  from.'* 

Califomia  caw,  49th  Cong Mobley,  484 

The  qualifications  of  a  member  depend  on  the  Federal  Constitution  and  laws;  his 
election  depends  on  the  people  of  his  district  and  the  laws  of  his  State.  Where 
(in  Indiana)  the  State  law  is  that  votes  cast  for  an  ineligible  candidate  are  void, 
and  the  eligible  candidate  receiving  the  highest  number  of  votes  is  elected,  this 
rule  should  be  followed  in  a  contest  from  that  State. 

Ijowryv^.  White  {Mr.  0'NeUl),5ah  Cong Mobley,  645 

Conitmotion  of  State  laws  by  executive  officers  not  binding. 

The  opinion  of  the  attorney-general  of  a  State,  given  to  the  governor  to  guide  him  in 
the  exercise  of  purely  mmisterial  duties,  is  not  a  nile  for  tne  guidance  of  courts  or 
legislative  IxKlies  in  the  exercise  of  their  judicial  functions. 

McKentie  vs.  Braxiony  4^d  Cong Smith,  24 

"Decisions  of  State  courte  in  interpreting  local  statutes  are  heeded  in  the  Federal 
courts.  It  is  not  so  with  the  interpretations  put  upon  the  law  by  an  executive 
officer.  *  *  *  It  comes  to  this:  lu  cases  of  doubt  the  practice  of  the  authorities 
of  the  State  is  only  a  .practical  construction,  to  which  the  courts  will  give  more  or 
less  heed  in  determining  what  the  proper  construction  is.  The  line  uetween  the 
executive  and  judicial  tribunals  is  clearly  drawn." 

Pool  vs.  Skinner  ( minority  report),  4Sth  Cong Mobley,  71,  72 

Ck>tt8tniction  of,  by  State  conrti,  not  alwayi  binding. 

The  decision  of  the  supreme  court  of  Illinois,  that  the  legal  residence  of  a  pauper 
was  the  place  from  which  he  came  to  the  poorhouse,  was  held  not  to  apply  to  nis 
voting  residence,  because  it  was  made  in  a  case  arising  under  the  police  law  of  the 
State  providing  for  the  support  of  paupers  by  the  townships  of  their  residence.  But 
the  mmority  held  that  the  decision  in  its  tenns  covered  tne  whole  question  of  resi- 
dence, and  under  the  rule  universally  adopted  by  Federal  tribunals  was  binding 
on  Congress  as  a  construction  of  the  State  law. 

Le  Moyne\B.  Farwell,  44th  Omg Smith,  419,425 

Ck>n8tniction  of  State  laws  by  State  courts  strongly  persuasive  on  the  House. 

The  committee  "are  not  prepared  to  hold  that  the  decision  of  the  highest  authority 
of  a  State  upon  the  meaning  of  its  constitution  in  reference  to  whether  the  day  of 
the  election  of  State  officers  is  fixed  by  that  constitution  or  not,  so  far  as  it  is 
material  in  determining  the  legality  of  an  election  of  Representatives  in  Congress, 
is  absolutely  binding  on  this  House."  But  the  rule  that  such  constructions  will 
be  followed  by  the  Federal  authorities  is  a  salutary  one,  and  **  we  are  not  disposed 
to  be  the  first  to  depart  from  it,  and  we  certainly  think  that  such  a  decision,  made 
in  good  faith  and  acquiesced  in  at  the  time  by  the  people  of  the  State,  and  followed 
by  a  full  and  fair  election,  should  not  be  overthrown  or  questioned  except  for  the 
gravest  reasons,  founded  on  an  undoubting  conviction  that  it  was  plainly  an  error, 
and  that  the  error  had  worked  some  substantial  injury.'* 

Holmes  and  Wilson,  46th  Cong 1  Ells.,  330 

Ck>tt8tniction  of  State  laws  by  State  courts  persuasive  but  not  binding  on  the  House. 
In  this  case  disregarded. 

Where  a  decision  or  line  of  decisions  of  State  courts  interpreting  a  State  law  has 
become  a  rule  of  property  in  the  State,  the  rule  of  the  United  States  Supreme  Court 
is  to  follow  such  decisions  in  cases  from  that  State.  But  it  is  too  broa<l  a  statement 
to  say  that  a  decision  of  the  supreme  court  of  a  State,  construing  a  State  law,  is 
binding  on  all  Feileral  tribunals.  "It  may  be  stated  generally  that  the  House  of 
Representatives  will,  as  a  general  rule,  follow  the  interpretation  given  to  a  State 
law  reflating  a  Congressional  election  by  the  supreme  court  of  a  State,  where  deci- 
sions have  been  continued  and  uniform  in  such  a  way  and  for  such  time  as  to 
become  the  fixed  and  settled  law  of  a  State."  But  a  single  decision,  made  by  a 
oonrt  of  doubtful  jurisdii^tion  over  this  part  of  the  case,  not  made  until  after  the 
election  in  question,  and  made  on  points  not  necessary  to  be  decided  in  the  case 
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before  the  (x>urt,  and  hence  obiter  dlcla^  i8  not  binding  on  Congress.  In  the  case  of 
State  laws  regulating  Congressional  elections  it  is  further  to  be  said  that  **  every 
State  election  law  is  by  the  Constitution  made  a  Federal  law  where  Congress  has 
failed  to  enact  laws  on' the  subject,  and  is  adopted  by  Congress  for  the  purpose  of 
the  election  of  its  own  members,"  and  the  House  m  the  exercise  of  its  judicial 
prerc^tive  mav  therefore  be  regarded  as  a  court  of  appeal  in  the  interpretation  of 
such  laws.  A  decision  of  a  State  court  declaring  ballots  containing  printer's  dashes 
U)  be  in  violation  of  the  statute  and  void  was  disregarded,  and  the  Dallots  counted. 

Lyyirhvt*,  Chalmers,  47th  Cong 2  Ells.,  346-350 
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Generally  accepted  conitmctione  to  be  iiistained. 

We  suppose  it  to  be  well  settled  in  cases  of  the  doubtful  construction  of  a  statute 
involvmg  the  rights  of  the  people,  and  only  their  rights  as  distinguished  from  indi- 
vidual rights,  the  adoption  of  a  particular  construction  with  entire  unanimity  has 
never  l)een  disturbed  oy  a  power  only  interested  to  preserve  the  right  of  the  State.'* 

P(Uter»m  vs.  Belford  (minority  report) ,  45th  Cong 1  Ells.,  63 

Alternative  ground  of  decision  not  diotnm. 

"An  oliiter  dictum  is  an  expression  of  opinion  by  wav  of  argument  or  illustration, 
and  rendered  without  due  consideration  as  to  its  full  bearing  and  effect."  But  in 
a  case  involving  three  iasue8,a  negative  decision  of  any  one  of  which  would  render 
unnecessary  a  decision  of  the  other  two,  but  an  affirmative  decision  of  any  one  of 
which  would  require  a  decision  of  the  other  two,  the  fact  that  the  court  decided 
the  firnt  two  issues  in  the  affirmative,  and  then  decided  the  third  in  the  n^^ative, 
would  not  render  the  decisions  upon  the  first  two  in  any  sense  obiter  dicta j  though 
the  negative  decision  of  the  third  controlle<i  the  case. 

Ljfnch  vs.  Chalmers  {minority  nyort),  47th  Cong 2  Ells.,  369-372 

Qnaliflcationi  of  voten  fixed  by  Statei. 

**The  power  to  fix  the  qualifications  of  voters  is  vested  in  the  States,  subject  only  to 
the  limitation  contained  in  the  fifteenth  amendment  to  the  Constitution  of  the 
United  States.  Each  State  fixes  for  itwelf  these  <)ualifications,  and  the  United  States 
must  adopt  and  has  uniformly  ad()pte<l  the  State  law  upon  the  subject,  and  the 
House  of  Repre.«»entatives  should  not  in  any  case  fail  to  act  in  conformity  with  it." 

Grennf  vs.  Sadly  5iid  Cong Stofer,  158 

The  conBtraction  of  State  laws  by  State  courts  will  be  followed. 

"Your  coinnuttee  are  of  the  opinion  that  the  decision  of  the  court  of  last  resort  of  a 
State  upon  the  construction  of  a  ntatnto  of  that  State,  and  in  a  matter  Iwfore  them 
involving  the  construction  of  a  Htatutc  of  that  State,  should  l)e  binding  upon  them." 

Noyt's  vs.  Rnrkiirll,  '>Z^d  Cong Stofer,  28 

Committee  should  follow  construction  of  State  courts. 

In  a  ca.se  in  whicli  a  State  statute  had  U^en  oonstrne<l  ])y  a  divided  court,  the  com- 
mittee state<l  reasons  for  preferring  the  dissentinj^  opinion,  but  adde<l:  ''However, 
the  highest  court  in  the  State  ha^  construe<l  the  statute,  and  the  committee  feels  it 
shonhl  follow  where  that  conclusion  leads." 

Williams  vs.  Settle,  d3d  Cong Report  8,S7,  p.  10 

Interpretation  by  State  courts  followed. 

Under  the  provision  of  the  constitution  of  Tennessee  that  "there  shall  be  no  qualifi- 
cations attached  to  the  ri^ht  of  suffrage,"  except  the  payment  of  a  poll  tax  and 
satisfactory  evidence  thertH)f,  it  had  Ix^en  claimed  that  an  AustraHan  ballot  law 
requiring  the  printing  of  the  names  in  alphal)etical  order  and  permitting  assistance 
to  the  voter  only  in  case  of  physical  disiibility,  was  unconstitutional  as  imi>osing  in 
effect  an  educational  (|ualili(*ation,  but  the  supreme  court  of  Tennessee  haa  decide<l 
that  it  came  within  the  constitutional  iM)wcr  of  the  legislature  to  enact  ''laws  to 
secure  the  freedom  of  elections  and  the  purity  of  the  ballot  box."  The  conunittee 
accepted  this  decision,  and  the  minority,  while  clearly  of  the  opinion  that  the 
decision  was  wrong,  were  "constrained  to  follow  that  decision  in  the  present  case,** 

Thruahcr  vs.  E)doe,  53d  Cong Report  842,  pp.  7, 12 


STATE    LAWS.  845 

Deoition  of  State  mpreme  court  followed  at  to  reiidence  of  inmatee  of  Boldiera*  Home. 

Where  the  supreme  court  of  Michigan  had,  since  the  election,  decided  that  inmates 
of  the  Soldiers'  Home  could  not  j^ain  a  legal  residence  by  being  (]uartered  at  the 
Home,  the  committee  followed  this  decision  and  threw  out  the  votes.  A  dissenting 
opinion  by  Mr.  Thomaa  held  that  if  the  decision  were  to  be  taken  as  retroactive  the 
action  of  the  people  in  subsequently  amending  the  constitution  so  as  to  reverse  the 
effect  of  the  aecision  should  also  be  taken  as  retroactive. 

Belknap  vs.  Richardson,  53d  Cong Report  1946,  part  1,  p.  1 ;  part  2,  pp.  1-6 

Where  State  court  held  law  constitntioxial,  committee  expreiily  refrained  from  decid- 
ing; minority  held  it  onconatitntional. 

Where  the  constitutionality^  of  the  Virginia  election  law  was  brought  in  question,  but 
the  supreme  court  of  Virginia  had,  since  the  election,  declared  the  law  constitu- 
tional, the  committee  expressly  refrained  from  deciding  the  constitutional  question, 
but  held  that  even  if  the  law  were  invalid  in  its  assailed  sections,  these  were  not 
so  vital  as  to  justify  declaring  that  there  had  been  no  legal  election. 

The  minority  held  that  the  decision  of  the  Virginia  court  being  dictum,  and  this 
being  a  matter  of  public  importance,  of  which  the  House  haa  original  and  final 
jurisdiction,  the  House  coula  consider  the  question,  and  argued  that  the  law  was 
clearly  unconstitutional. 

Comett  vs.  Swansoii,  54th  Cong Report  1473,  parte  1  and  2 

Snlingf  of  State  courts  leu  binding  on  House  than  its  own  precedents. 

**  But  in  judging  of  the  elections,  returns  and  qualifications  of  its  own  members  under 
the  grant  of  the  Constitution,  this  House  exercises  judicial  power,  and  is  a  court 
of  competent  and  exclusive  jurisdiction.  In  passing  upon  these  returns  and  elec- 
tions, even  if  no  Federal  statute  is  in  existence  regulating  the  elections  of  its  mem- 
bers, it  interprete  and  construes  the  State  election  laws  which,  for  the  purposes  of 
such  election,  are  to  be  regarded  as  having  the  quality  of  Federal  legislation,  and 
the  opinions  of  State  judges  are  only  to  be  adopted  so  far  as  they  commend  them- 
selves by  the  intrinsic  force  of  their  reasoning;  and  where  such  decisions  are  in 
conflict  'with  its  own  determinations,  the  precedents  established  by  Congress  are 
the  expression  of  the  law,  and  must  control  that  court  with  the  same  force  and 
effect  that  its  own  prior  deliberate  rulings  guide  and  control  any  other  court." 

PaUertton  vs.  Carmack,  55th  Cong Report  896,  p.  18 

Bepoal  hy  implication  to  be  avoided. 

"The  well-established  rule  of  construction  is  this,  that  one  statute  is  not  to  be  con- 
strued as  the  repeal  of  another,  if  it  be  possible  to  reconcile  the  two  together." 

PaUeraonys.  Belfordy  4^th  Cong 1  Ells.,  57 


STIPULATION. 

See  Agreement  and  Waiver. 

STUDENTS. 

See  Residence  of  Students, 

SUFEBVISOBS  OF  ELECTION. 

See  United  States  Supervisors. 

SX7FPBESSI0N  OF  EVIDENCE. 

A  party  ean  not  benefit  by  the  abience  of  teitimony  snppresied  by  his  own  act. 

Where  the  day  on  which  the  contents  of  the  ballot  boxes  must  be  destroyed  by  the 
custodians,  unless  restrained  by  an  order  of  the  court,  fell  on  the  last  aay  of  con- 
testant's time  for  taking  testimony,  and  it  was  shown  that  the  aflSdavita  of  voters 
which  should  have  been  filed  in  the  prothouotaries'  offices  were  in  many  cases  in 
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the  ballot  boxes,  and  contestant  did  not  produce  these  boxes,  either  for  the  purpose 
of  procuring  these  affidavits  or  of  showing  by  the  ballots  how  the  unr^stered 
voters  had  voted,  and  resisted  the  petition  of  contestee  for  an  order  of  the  court  by 
which  they  mi^ht  be  preserved,  so  that  contestee  could  put  them  in  evidence  in 
his  time,  and  m  accordance  with  the  contention  of  contestant  the  prayer  was 
denied  and  the  contents  of  the  boxes  destroyed!,  the  committee  held  that  he  had 
been  a  party  to  the  destruction  of  the  evidence  by  which  it  might  have  been  shown 
who  was  elected,  and  he  could  not  ask  that  the  contestee  be  unseated  on  account 
of  an  uncertainty  which  he  had  helped  to  produce. 

Curtifi  vs.  Yocum  (mhioriti/  report^  adopted  by  the  Hmise),  46th  Cong 1  Ells.,  423 

The  majority  held  that  this  objection  would  have  been  well  taken  were  it  not  for  the 
fact  that  contestant  was  shown  to  have  used  an  **  extraordinary  degree  of  diligence 
to  account  for  and  explain  every  alleged  illegal  vote." 

Curtin  vs.  Yocum  {majority  report)^  46th  Cong 1  EHls.,  433 

Primary  evidenee  mppreised  by  oontaitee  he  can  not  object  to  lecondary  evidenoe. 

Where  the  counsel  for  contestee  forcibly  removed  from  the  possession  of  the  notary 
the  box  containing  the  ballots  and  returns  of  a  precinct,  contestee  can  not  be  heard 
to  say  that  secondary  evidence  shall  not  be  produced,  his  agent  ha\ing  suppressed 
the  primary  evidence. 

Smalls  vs.  Elliott  {minority  report) ,  50th  Cong Mobley,  728 

Strict  proof  not  required  of  other  party. 

Where  one  party  suppresses  testimony  strict  and  technical  proof  will  not  be  required 
of  the  other.  Where  the  first  witness  calle<l  in  a  precinct,  after  having  testified 
that  he  saw  3  more  votes  cast  for  contestant  than  were  shown  by  the  returns,  was 
arrested  for  perjury,  and  it  was  publicly  announced  by  the  attorney  for  contestee 
that  '* anyone  else  testifying  falsely''  would  be  similarly  arrested,  and  in  conse- 
quence of  these  threats  no  further  testimony  was  taken  in  this  precinct,  the  com- 
mittee held  that  contestee  could  not  be  heard  to  object  to  the  sufficiency  of  the 
testimony,  his  attorney  having  by  his  own  act  prevented  the  taking  of  other 
testimony. 

Featherston  vs.  Cole,  SIst  Cong Rowell,  106 

Attempted  by  contestee  penonally  connects  him  personally  with  ftrands. 

The  attempt  of  a  succej^ful  candidate  to  suppress  the  evidence  of  frauds  committed 
to  secure  his  election  connects  him  with  the  frauds,  and  brings  him  within  the 
scope  of  the  rule  that  fraud  committed  by  a  successful  candidate  invalidates  the 
electicm. 

Ilill  vs.  Catchings  {views  of  Mr.  Lacey) ,  old  Cong ; Rowell,  812 

By  dilatory  cross-examination. 

Where  contestant  Ijegan  taking  certain  testimony  a  reasonable  length  of  time  Ix^fore 
the  expiration  of  the  first  forty  days,  but  was  prevente<l  from  finishing  it  by  the 
long  cross-examinations  of  contestee's  attorney,  evidently  made  for  the  puri)ot»e  of 
delay,  he  continued  taking  it  until  it  was  fini8he<l.  Contestee  had  opportunity  to 
answer  it,  and  could  have  cross-examined  it  if  he  had  chosen.  The  taking  of  his 
own  testimony  was  not  interfered  with,  as  he  did  not  Iwgin  until  some  time  alter 
contestant  had  finished.  Under  these  circumstances  the  committee  received  and 
considered  the  testimony. 

Bi^beeve.  Finley,  47th  Cong 2  Ells.,  193 

Where  in  one  precinct  contestant  l)egan  taking  testimony  twenty-three  days  l)efore 
the  expiration  of  his  time,  in  pursuance  to  a  notice  containing  the  names  of  292 
persons  who,  it  is  claimed,  would  have  testified  that  they  vote<i  for  him  in  said 

Erecinct,  and  the  first  two  witnesses,  the  ticket  distributers,  were  cross-examined 
y  the  contestee  throughout  the  entire  twenty-three  days,  held  that  the  contestee 
is  estopped  from  claimmg  that  the  evidence  of  these  ticket  distributers  is  insuffi- 
cient unless  (jorroborated  by  that  of  the  voters  themselves,  he  having  by  his  own 
act  prevented  the  latter  testimony  from  being  taken. 

Langslon  vs.  Vetiabky  old  Cong Kowell,  450 
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The  House  of  Representatives  may  in  a  j)roper  case  grant  additional  time  to  take 
testimony,  but  it  will  never,  untilall  pnnciples  jroverning  judicial  proce<iure  and 
the  hearing  and  determination  of  irauses  are  set  aside  and  utterly  disregarde<i, 
strengthen  and  l)ol8ter  up  a  weak  and  feeble  attempt  to  annul  the  solemn  act  of 
election  officials  upon  the  mere  assertion  of  a  i)arty  that  he  could,  if  he  had  been 
favored  with  more  time,  have  proved  his  case. 

Langslon  vs.  Vmabk  {minoritfj  report)^  .51gt  O/iuj Rowell,  497 

Where  official  reoount  snppreiied,  private  recount  received. 

Where  contestant  had  undertaken  to  have  all  the  liallots  recounted,  but  hatl  been 
prevented  by  an  injunction,  issue<l  at  the  instance  of  contestee,  the  committee 
accepted  the  result  of  a  private  recount  of  part  of  the  precincts,  made  by  an  outsider 
during  a  recount  of  the  votes  on  local  officers,  on  the  ^rround  that  contestee  had  made 
this  recount  admissible  by  himself  preventing  an  official  recount  from  being  held. 
But  the  House  agreed  with  the  minority  and  voted  to  reconunit  the  case  for  a 
recount. 

Rinqker  vs.  Lkncning,  54th  Cong Kejwrt  1400 

Where  flnt  witneii  arreited,  whole  township  thrown  out. 

Where  the  first  witness  in  a  t4:)wnship  (in  which  there  were  eight  precincts)  tesiyied 
that  an  attempt  had  been  made  to  brilje  him,  and  he  was  the  same  day  arrestinl 
for  jierjury,  and  the  witnesses  caliiKi  on  the  following  day  failed  to  appear,  the 
committee  threw  out  the  vr>te  of  the  entirt*  ttjwnship  on  the  gn)un(l  of  suppression 
of  testimonv,  asserting  that  the  emu."  wiis  analogous  to  that  of  Featlierston  rs.  Gate. 
But  when  ttie  case  came  l)efore  the  Hous(»,  the  author  of  the  rei)ort  moveil  to  strike 
this  ruling  from  it,  and  the  (»st>  was  deci<led  on  other  grounds. 

Pearson  vs.  Cniwforflf  ofJth  Cuuij RejX)rt  199,  j).  13 

The  minority  held  that  this  casi»  was  not  analogous  to  Featlierston  r«.  Gate,  and 
said:  "No  just  inference  could  Ix^  drawn  that  the  purpose  was  to  intimidate  wit- 
nesses. Witnesses  who  t4»stify  in  (jontested  election  cases  do  so  under  regulations 
of  law  as  in  other  cases,  and  men  who  rely  ujK^n  the  testimony  of  such  witnesses 
have  no  right  to  have  them  protecttnl  in  the  violation  of  law."  • 

Pearaon  vs.  Crairford  (mifiority  report ),  dOth  Cong Rej>ort  199,  pt.  2,  p.  32 


Work  on  the  road  not  a  payment  of  a  tax. 

Under  the  law  for  the  government  of  the  Territory  of  Michigan,  pres<Tibing,  among 
other  things,  the  jmyment  of  a  county  or  territorial  tax  as  a  recpiisite  for  voting, 
h€ld  that  labor  on  tlie  rca<ls  was  not  the  payment  of  such  a  tax,  esi>ecialiy  when  it 
was  done  voluntarilv  ui>on  a  road  never  legally  establisluMl,  a  few  days  Iwfore  the 
election,  evidently  for  the  purjM)se  of  a<'quiring  the  right  to  vote. 

BiddU and  Richard  vs.  W'mg,  mh  Cong G.  &  H.,  512 

Mnit  be  paid  by  the  voter  himielf  to  entitle  him  to  vote. 

Where  a  voter  was  rtMiuire<l  to  i)08&oss  an  estate  of  £5(),  but  it  was  provided  that  '\ 
person  who  had  pai<i  taxes  was  to  be  ht^ld  to  ik)sscv8  this  projwrty  <}ualification,  the 
committee  held  that  only  Ixnta  fide  taxpayers  could  vote,  and  where  the  tax  was 
paid  for  the  voter  ])y  another  jwrson  on  ele(^tion  day,  the  vote  was  rejecte<l. 

New  Jersey  camef  26th  Cong 1  Bart.,  27 

Paid  by  draft,  and  draft  not  oaahed  until  after  the  election,  tax  held  not  to  be  paid 
until  after  the  election. 

Under  the  Virginia  law  requiring  the  payment  of  a  capitation  tax  as  a  prerequisite 
for  voting,  many  voters  voted  on  tax  receipts  is8ue<l  by  "special  collectors" 
appointea  by  the  auditor  of  public  accounts,  and  their  deputies,  the  taxes  being 

Said  not  by  the  voters  but  by  a  party  conmiittee.  The  committee  reserved  its 
eciflion  on  the(iuesti(m  of  the  legality  of  the  api)ointment  of  these  special  collect- 
ors and  their  deputies,  but  held  that,  concealing  this  point,  only  those  voters  could 
be  held  to  have  voted  legally  whose  taxes  had  lx?en  paid  in  cn»h  i)revious  to  the 
election.  A  cash  payment  of  |l25  was  shown  to  have  been  ma<ie,  and  the  com- 
mittee allowed  the  votes  of  hs  many  delinquents  as  this  $125  would  have  paid  for. 
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But  the  remainder  of  the  Bum  being  paid  by  a  draft,  and  this  draft  not  beine 
indorsed  nor  cashed  by  the  collector  until  after  the  election,  the  committee  held 
that  the  taxes  paid  by  this  draft  were  not  paid  until  after  the  election,  anddeiiucted 
the  votes. 

(f  FerraU  vs.  Paul,  4Sth  Cong Mobley ,  138, 153 

Paid  by  party  committee,  valid  if  ratified  by  voter  on  election  day. 

Where,  under  the  Virginia  capitation-tax  law,  the  taxes  of  many  voters  were  paid 
for  by  a  party  committee,  and  receipts  issued  to  the  voters,  the  minority  said: 
"  We  contend  that  if  the  delinquent's  tax  was  paid  by  some  one,  the  receipt  given, 
and  filled  up  by  the  collector  or  some  one  for  hmi  and  by  his  express  direction  an<l 
authority,  and  at  any  time  before  the  day  of  election,  the  acceptance  of  the  receipt 
by  the  delinquent  on  the  day  of  election  ratified  the  act  of  tne  jmrty  paving  the 
tax,  and  such  ratification  adopts  the  act  as  of  the  time  of  its  performance. 

Cy FerraU  vs.  Paul  {minority  report)^  4Sth  Cong Mobley,  152 

In  Virginia,  legal  if  paid  to  "ipecial  coUeotorfl." 

"We  are  of  opinion  that  the  votes  cast  [in  Vii^nia]  on  receipts  issued  by  the  tax 
collet'tors  appointeil  by  the  auditor  of  public  awounts,  which  were  paid  for  by 
the  voters  or  other  persons  for  them  prior  to  the  day  of  elecrtion,  were  legal  votes, 
and  were  properly  received  and  counted  by  the  election  officers.** 

Massey  vs.  Wise^  4Sth  Cong Mobley,  366 

Mast  be  paid  within  legal  time. 

Where  the  statute  requireii,  among  other  things,  that  a  voter  must  have  paid  a  poll 
tax  legally  assessed  within  two  years,  and  the  last  date  on  which  it  could  be  l^ally 
assessed  was  Octol>er  1,  but  it  was  customary  to  allow  persons  to  l)e  assessed,  pay 
the  tax,  and  vote  on  election  day  in  November,  the  committee  unanimously  held 
that  two  votes  so  cast  were  illegal. 

AhboUw^,  Frost,  44th  Cong Smith,  618 

Paid  by  othen,  if  accepted  by  the  voter,  snfflcient 

"We  are  of  the  opinion  that  when  the  voters  accepted  the  poll-tax  receipts  for  taxes 
paid  by  others  for  them,  they  ratified  the  payment  so  made  for  their  benefit."  It 
was  not  necessarv  thai  the  voter  should  bind  himself  to  repay  the  tax,  neither  did 
the  acceptance  of  its  payment  in  itself  constitute  bribery. 

Patterson  vs.  Oirmack,  55th  Cong Report  895,  p.  25 

Voter  shonld  repay  or  promise  to  repay  the  amount. 

"Now,  w^e  fully  recognize  the  d(H!trine  that  one's  poll  tax  may  be  legally  i>aid  by 
another,  provide<l  the  voter  t^hall  properly  ratify  the  act  afterwards,  but  we  do  not 
think  the  mere  taking  of  the  receipt  and  voting  on  the  same  is  such  a  ratification 
as  the  law  contemplates.  Wo  think  the  better  and  sounder  doctrine  is  that  the 
voter  should  not  only  accept  the  receipt,  but  he  should  recognize  the  act  in  the 
more  sul)stantial  way  by  rei)aying  or  i)romising  to  repay  the  amount."  However, 
the  minority  only  deducteii  a  few  votes,  for  which  the  money  was  not  ])aid  until 
after  the  election. 

Patterson  vs.  Carmack  {mhwrity  n'pnrt),  55th  Co)ig.. Report  895,  pt.  2,  j).  16 


TAX  LISTS. 

iSee  PjVidenck,  DocumetUary. 

TENDER. 

Sf-e  Votes,  anistractU'cl y  rtjeded. 

TEBKITOBIAIi  DEIiEGAT£ 

See  Delegate, 
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TESTIMOmr. 

See  Evidence. 

TIE  VOTE. 

Hot  to  be  determined  by  lot 

The  law  of  Maryland  providing  ttiat  in  case  of  a  tie  the  governor  and  council  should 
determine  by  lot  who  should  he  Representative,  held  to  be  unconstitutional  on  the 
ground  that  Representatives  in  Congress  are  to  be  elected  by  the  people,  and  if 
they  fail  to  make  a  choice  no  other  authority  can  do  it  for  them. 

ReedvH.  Cogden,  17th  Omg C.  A  H.,  354 

When  all  rights  under  it  waived,  they  can  not  be  claimed  after  a  new  election  upon 
allegation  that  the  election  was  not  in  fact  a  tie.     {See  Waiver. ) 

TIME  FOB  TAXING  TESTIMOmr. 

See  Evidence. 

TIME  OF  ELECTION. 

See  Election. 

UNDUE  INFLT7EN0E  (see  also  Bribery,  Deception,  and  Intimidation.) 

Vote  caflt  in  hope  of  immiinity  ftrom  proieciitioxi  thrown  ont. 

Where  a  voter  who  preferred  t^)  vote  for  contestant  voted  for  contestee,  in  the  hope  that 
he  would  thereby  gain  immunity  from  prosecution,  the  committee  threw  out  the 
vote  "as  being  tainted,  and  not  a  perfectly  free  ballot." 

HoyrUon  vs.  Ijoriug^  40lh  Cong 1  Ells.,  349 

Mere  personal  inflnence  not  material. 

Where  the  United  States  deputy  marshal  testifie<l  that  the  colored  voters  had 
unbounded  confidence  in  him,  and  that  he  c*ould  have  controlled  the  votes  of  at 
least  900  of  them,  it  was  held  that  this  fact,  if  true,  could  not  justify  the  rejection 
of  any  votes. 

Brovitjerg  vh.  IlarHlmn^  44ih  Omg Smith,  363 

UNITED  STATES  MABSHATiS  (see  also  Bribery). 

Their  appointment  under  any  circnmstancei  deprecated. 

**  Your  committee  deprecate  the  api)ointment  of  United  States  marshals  under  an^ 
pretext.  If  they  are  intended  as  conservators  of  the  peace,  the  power  of  the  State  is 
ample  for  that  purixise.  If  they  are  in  any  manner  to  interfere  in  the  elections,  it 
is  clearly  a  violation  of  the  laws  of  the  States  for  them  to  do  so.  But  the  law  of 
the  United  States  warrants  the  appointment  of  deputy  marshals,  and  the  same 
must  be  respected  until  altered  or  repealed.  It  does  not  limit  the  number.'*  The 
onlv  question  for  the  committee  to  decide  is,  ''Was  the  conduct  of  the  marshals 
sucn  as  to  invalidate  the  whole  electicm?'* 

/Voirf  vs.  Metcalfe,  4oth  Omg 1  Ells.,  293 

X7NITED  STATES  SXJFEBVISOBS. 

Their  preaence  may  rebut  inference  of  fraud. 

Where  there  was  evidence  that  the  State  registrar  had  endeavore<l  to  procure  a  fraudu- 
lent registration  and  election,  an<l  some  evidence  that  he  had  done  so,  the  fact  that 
the  Congressional  election  and  registration  had  l)een  thoroughly  supervised  by 
Federal  supervisors  was  cited  as  one  of  the  reasons  for  believing  that  fraud  such  as 
claimed  could  not  have  l)een  committe<l  at  it. 

Sheridati  vs.  PnwMmck,  4^U  Omg ,,..,,....,,, Smith,  323. 326, 327 

H.  Doc.  510 ott 
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Their  return  aeeepted  when  other  retnm  nntmetworthy. 

Wliere  the  ballots  and  returns  were  given  to  one  of  the  managers  to  retam  according 
to  law,  but  he  left  them  in  the  possession  of  an  outsider,  by  whom  they  were  deliv- 
ered, and  they  were  reiei^ted  bv  the  county  board  on  this  account,  the  committee 
counted  the  vote  according  to  the  returns  of  the  United  States  supervisors. 

SmalUvs,  EUioU,  50th  Cong Mobley,  666 

Their  retnmi  received  when  ballot  box  stolen. 

Where  a  ballot  box  had  been  stolen,  the  return  of  the  United  States  supervisors  was 
received  as  secondary  evidence  to  establish  the  vote. 

SmalUvB,  EllioU  (minority report) ,  5(Mh  Cong Mobley,  726 

Their  retnm  received  when  other  retnm  not  forwarded. 

Where  the  return  of  a  precinct  for  some  unexplained  reason  was  not  forwarded  to  the 
county  board,  but  the  vote  was  proved  by  the  supervisor's  returns  and  other  testi- 
mony and  the  election  was  l^ally  held,  the  vote  was  counted  according  to  the 
proof.  '*  Voters  are  not  to  be  disfranchised  by  any  neglect  of  the  officers  after  the 
election  if  the  correct  vote  can  be  ascertained." 

McDiiffie  vs.  Turpin,  51H  Cong Row^ell,  294 

Ballot  box  removed  ftrom  their  preienee,  fatal  exoept  for  strong  aillnnative  proof  of  no 
flrand. 

Where  the  poll  was  closed  for  dinner  and  the  box  removed  from  the  presence  of  the 
United  States  supervisor,  lield  that  but  for  the  strong  affirmative  proof  that  no  wrong 
was  intended  or  done  in  this  case  the  committee  would  unhesitatingly  reject  the 
return. 

Bowen  vs.  Buchanan,  51H  Cong Rowell,  197 

Exolniion  of,  diecrediti  retnm. 

Where  a  United  States  supervisor  had  been  unlawfully  excluded  from  the  poll,  the 
committee  held  that  this  discredited  the  return.  The  evidence  showed  that  97 
votes  were  cast  for  contestant,  though  only  29  were  returned.  The  committee 
held  that  these  97  votes  were  the  only  ones  which  could  be  legally  counted,  but 
under  the  concession  of  contestant's  brief  added  68  to  contestant's  vote  and 
deducted  a  like  number  from  contestee. 

Goodrich  vs.  BuUock,  SIst  Cong Rowell,  593 

Interference  with,  fatal  to  the  election. 

**  If  it  be  shown  that  there  waa  an  unlawful  interference  with  the  Uniteil  States  super- 
visors of  election  whereby  they  w^ere  prevented  fn>m  discharging  duties  which  are 
committed  to  their  hands  by  the  law  of  Congress,  it  would  undoubtedly  be  our 
duty  to  set  aside  the  elec^tion  at  such  precincts."  Several  precincta  were  rejex?ted 
on  this  ground. 

Buchanan  vs.  Manning^  47th  Cong .2  Ells.,  290 

"In  every  instance  where  a  United  States  supervisor  is  prevented  from  dischaFging 
his  duties,  as  provided  by  statute,  the  committee  hold  that  such  fact  destroys  the 
validity  of  the  return  and  requires  its  rejection,  leaving  the  parties  to  prove  the 
vote  by  otljer  competent  evidence." 

Hill  vs.  CalchingSy  ^Id  Cong Rowell,  805 

Ontf  ide  of  cities,  mere  witnesses. 

At  polls  outside  of  cities  of  20,000  inhabitants  or  over  Unite<l  States  supervisors  are 
mere  witnesses,  with  no  power  to  make  returns  or  certificates  of  any  sort.  They 
should  be  called  like  other  witnesses  to  testify  to  facte  within  their  knowledge. 

Ljmch  vs.  Chalmers  {minority  rejwrt) ,  47 fh  Cong 2  Ells. ,  368 

United  States  supervisors  outside  of  cities  of  20,000  inhabitants  have  no  power  to 
make  official  returns,  and  papers  purjwrting  to  be  certified  copies  of  such  returns 
are  not  evidence. 

Mackey  vs.  O'Connor  (minority  report),  47th  Cong 2  Ells.,  593 


UNITED.  STATES    SUPERVISORS.  851 

Duties  of. 

Section  2029  of  the  Revised  Statutes  is  not  a  repeal  of  sections  2016,  2017,  and  2018, 
and  in  no  way  chanj^es  the  duty  of  the  supervisors  "to  be  and  remain  where  the 
ballot  boxes  are  kept  at  all  times  after  the  iwlls  are  opened  until  every  vote  ca*»t 
at  such  time  and  place  be  counted,  the  canvass  of  all  votes  polled  wholly  com- 
pleted, and  the  proper  and  recjuisite  certificates  or  returns  matle."  By  section 
2X)29  the  power  to  oixier  arrests  is  taken  from  United  States  supervisors  in  all  places 
other  than  in  cities  of  20,000  inhabitants  or  upward,  and  their  duties  are  limited 
to  witnessing  the  conduct  of  the  election,  the  counting,  and  making  return  of  the 
result.  This  includes  the  power  and  duty  to  be  present  at  all  times  and  to  scruti- 
nize the  count  and  return. 

IIUlvB,  Catchingsy  51tit  Cong Rowell,  806 


TJKOBGANIZED  C0X7NTIES. 

Votes  returned  from,  rejected. 

The  committee  held  that  votes  returned  to  the  governor  from  unorganized  counties 
should  be  rejected,  and  rejected  the  votes  of  three  such  counties.  There  was, 
however,  evidence  in  each  of  these  cases  that  the  votes  or  returns  were  fraudulent. 

Daily  vs.  E$Uibrook,  36th  Cong 1  Bart.,  299 

The  committee  rejected  votes  cast  in  a  county  not  legally  organized  under  the  laws 
of  Nebraska. 

Morton  vs.  Daily y  37th  Cong 1  Bart.,  408 

Not  organised  until  the  election  of  connty  officers. 

The  act  of  the  Territorial  legislature  of  Nebraska  <leclaring  that  territory  included 
in  certain  limits  *Ms  hereby  declared  organized  into  a  county"  did  not  constitute 
the  county  an  organizeil  county.  There  must  first  Iw  an  election  of  county  officers 
under  the  laws  oi  the  Territory  for  the  organization  of  counties. 

DaUy  vs.  Eatnbrooky  36th  Cong 1  Bart.,  299 

Consolidation  of  two  counties  legal  in  Minnesota. 

The  constitution  of  Miimesota  empowered  the  legislature  to  establish  new  counties 
containing  at  least  400  miles,  and  to  enlarge  counties  alrea<ly  established,  but  not 
to  reduce  them  below  400  miles.  The  comnrtlee  were  of  the  opinion  that  the  con- 
solidation of  two  counties,  thus  virtually  alwlishing  one  of  them,  waa  not  a  reduc- 
tion of  tliat  county  below  the  limit  of  400  miU»s  within  the  meaning  of  the  consti- 
tution and  was  within  the  i)Ower  of  the  legislature. 

Cox  vs.  i^aity  44lh  Cong Smith,  429 

Where  votes  from  unorganised  county  included  in  return  of  organised  county,  whole 
vote  of  both  counties  thrown  out. 

Where  the  canvassing  board  of  an  organize<l  county  included  in  their  return  the  vote 
of  a  neighboring  unorganized  county  and  there  was  evidence  that  the  votes  in 
the  unorganized  county  were  c^ist  by  nonresidents  who  were  brilKjd  by  contestee, 
the  committee  threw  out  the  whole  vote  of  ffoth  counties. 

Donelly  vs.  Waslvbum  ( majority  rcjuprt) ,  46th  Cong 1  Ells. ,  467 

Where  vote  of  unorganized  county   returned  with  that  of  organized  county,  the 
latter  should  at  least  be  counted. 

Where  the  canvassing  board  of  an  organized  county  included  in  their  return  the  pre- 
cincts of  a  neighboring  unorganized  county,  hehf,  that  the  votes  of  the  organized 
county,  being  easily  separable  on  the  face  of  the  returns,  and  having  been  separately 
canvassed  by  the  State  canvassing  board,  should  at  least  b(»  counted. 

Donelly  vs.  Washburn  {minority  report) y  46th  Cong 1  Ells.,  515 

▼otes  received  where  there  was  a  de  facto  organization. 

Where  the  returns  of  counties  were  rejected  by  the  State  canvassing  l)oard  on  the 
j^ond  that  they  ha«l  never  been  recognized  as  organized  by  the  Uyislature,  but 
It  appeared  that  they  did  have  a  de  ftirto  organization  and  there  were  no  charges 
of  fraud  or  illegal  voting,  the  committee  unanimously  counte<l  the  votes. 

Donelly  VB.  Wwfhbarny  46th  Cong 1  Ells.,  468,  506 
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TJKOBOANIZED  TESBIT0RIB8. 

See  DELECiATK. 


Bleetion  of  a  polygamiit  ii  a  Tiolation  of  Utah  enabling  act 

Under  the  enabling  act  of  Utah  the  8ubeeqiient  election  of  a  notorious  polygamist  to 
Congreee  was  a  violation  of  the  agreement  under  which  Utah  became  a  State. 
Sporadic  violations  of  the  law  were  to  be  expected,  **but  we  take  it  that  it  is  in  the 
last  degree  a  violation  of  the  agreement  or  understanding  when  that  State  sends  to 
Congress  a  man  who  is  himself  engaged  in  the  persistent  practice  of  the  very  thing 
the  abandonment  of  which  was  the  condition  precedent  to  its  admission,  and  that 
man  the  most  conspicuous  defier  of  the  law  and  violater  of  the  covenant  of  state- 
hooil  to  be  found  in  Utah.** 

RoberUy  66th  Cong Report  85,  p.  46 

The  condition  of  the  enabling  act  was  filled  when  the  State  was  admitted. 

The  antipolygamy  condition  of  the  Utah  enabling  act  was  fulfilled  by  the  action  of 
the  State  in  passing  the  laws  required  by  it,  and,  as  a  condition,  cease<l  to  exist. 
**No  power  was  reserved  in  the  enabling  act,  nor  can  any  be  found  in  the  Consti- 
tution of  the  United  States,  authorizing  Congress,  not  to  say  the  House  of  Repre- 
sentatives alone,  to  discipline  the  people  or  the  State  of  Utah  liec^use  the  crime  of 
polygamy  or  unlawful  cohabitation  has  not  been  exterminated  in  Utah.** 

Roberts  (minority  report),  56th  (Jong Report  85,  pt.  2,  p.  72 

VACANCY  (see  also  Beaignation) . 

Governor  may  fix  time  of  election  to  fill  vacancy. 

If  the  legislature  has  failed  to  prescribe  by  law  the  time  of  an  election  to  fill  a 
vacancy  in  Congress  the  governor  may  fix  the  time  in  his  writ  of  election.  The 
notice  given  should  be  a  reasonable  one,  but  a  notice  of  one  or  two  days  was  held 
sufficient  when  the  election  was  ordered  for  the  same  day  as  that  fixed  for  the 
Presidential  election. 

llogcy  8th  Cong C.  and  H.,  136 

Qovemor  may  take  notice  of. 

Where  a  member  had  acrepte<l  the  offiro  of  colonel  in  the  Army,  and  the  governor 
took  notice  of  the  vacancv  thus  created  and  issued  writs  for  a  new  election,  the 
meml)er  elected  at  this  elwtion  was  adinitte<l. 

Baker  and  Yell,  ^'9th  Cong 1  Bart.,  92 

Kesignation  may  be  sent  to  governor. 

A  resignation  may  l>e  sent  to  the  governor,  who  is  thereu]>on  authorizeil  to  take 
notice  of  the  vacancy  and  issue  writs  for  an  election  without  a  certificate  from  the 
House  of  the  existence  of  such  vacancv. 

Mercer,  2d  <  'ong C.  and  H. ,  44 

Edward.^,  Sd  Cong C.  and  H.,  92 

May  "  happen  *'  by  expiration  of  term,  and  calling  of  extra  session  before  regular 
election. 

"The  Constitution  authorizes  the  executive  power  of  the  States,  respectivelv,  to  onler 
the  filling  of  all  vacancies  which  have  actually  happi»ne<i  in  the  ni(K^e  therein 
pointed  out,  no  matter  how  the  vacancv  may  have  hapiKjned,  whether  by  death, 
resignation,  or  expiration  of  the  term  of  nienil>ers  previous  to  the  election  of  their 
successors.  The  word  'hapi>en,'  niade  use  of  in  the  Constitution,  is  not  necessa- 
rily coniined  to  fortuitous  or  unforeseen  events,  Init  is  e<iually  applicable  to  all  events 
which  by  any  means  occur  or  come  to  pass."  Where  the  Congress  was  calknl  in 
special  session  ])efore  the  regular  day  for  electing  Representatives  from  Mississippi 
an<l  the  governor  called  a  special  election,  the  House  admitted  the  claimants  for 
the  whole  Congress,  but  at  the  next  session  rescinded  its  decision  and  declared  the 
seats  vacant. 

Gholsun  and  CUnltorne,  25lh  ( 'ong 1  Bart.,  9 


VACANCY.  853 

Created  by  death  of  majority  candidate  before  eanvau  of  votes. 

The  sole  duty  of  the  board  of  canvassers  is  *'to  ascertain  the  result  when  the  polls 
closed  on  the  day  of  election."  Whatever  that  result  then  was,  it  is  unalterably 
fixed,  and  if  the  candidate  receiving  the  majority  of  the  votes  dies  after  the  election 
and  before  the  canvass,  a  vacancy  is  created,  just  as  if  he  had  died  before  the 
canvass. 

Blakey  vs.  Golladay,  40th  Cong 2  Bart.,  417 

Membera  elected  to  fill  vacancy  entitled  to  serve  fall  term. 

Where  the  governor  calleil  a  special  election  for  Representatives  to  serve  at  a  called 
session  of  Congress  until  the  recrular  election  in  Noveml)er,  the  members  so  elected 
were  admitted  to  serve  the  whole  term,  but  this  decision  was  subsequently  rescinded 
and  the  seats  declared  vacant. 

Gholson  and  Claiborne^  S5th  Cong 1  Bart.,  9 

First  election  in  a  new  State  not  the  filling  of  a  vacancy. 

**1rour  committee  are  of  the  opinion  that  the  seventy-sixth  section  of  the  Revised 
Statutes,  in  reference  to  the  filling  of  vacancies  in  Congress,  has  no  application  to 
the  case  of  the  election  of  the  first  Representative  in  Congress  to  which  any  new 
State  may  be  entitled,  and  that  the  first  election,  if  for  an  unexpired  term,  is  not 
in  any  sense  the  filling  of  a  vacancy  as  provided  for  in  said  twenty-sixth  section  of 
the  Revised  Statutes. 

Patlerson  vs.  Belford,  45ih  Cong 1  Ells.,  55 

Where  member  not  legally  elected,  member  elected  to  fill  vacancy  caused  by  his 
death  unseated. 

A  member  of  Congress  against  whom  a  contest  was  pending  having  died  before  the 
decision  of  the  contest,  and  his  successor  having  been  elected  and  sworn  in  under 
protest,  and  it  afterwards  appearing  that  the  contestant  had  \yeen  elected  at  the 
first  election,  held,  that  no  vacancy  had  existed  to  which  the  sitting  member  could 
have  been  elected. 

Mnckeyvs,  O'Connor,  47th  Cong 2  ElU,  565 

A  member  elected  to  fill  a  vacancy  can  not,  without  notice  or  opportunity  to  take 
testimony  or  action  of  the  House,  be  made  a  party  to  a  contest  pending  against  his 
predecessor. 

Mackey  vs.  (7  Connor  ( minority  report ) ,  47th  Cong 2  Ells. ,  597-601 

Vacancy  occurring  after  redistricting,  in  what  district  new  election  to  be  held.  See 
Distnct. 

VIVA  VOCE  ELECTION. 

See  Election,  hy  Ball/d,  and  Viva  Voce. 


VOTERS. 

Can  not  be  compelled  to  testify  when  election  by  ballot.     S^'e  Election  by  Imllot. 

Qualifications  of.     (See  QrALiKicATio.vs  op  Electors.) 
Evidemre  of,  to  Impeach  Returns.     {See  Returns,  evidence  to  irnjteach.) 

Relation  to  C'ontest. 

Not  parties  to  the  case. 

Voters  whose  votes  are  charged  to  be  illegal  are  not  parties  to  a  contested  election 
case.  **They  are  not  served  with  notice;  they  have  no  right  to  appear  in  the  con- 
test in  their  own  right,  either  in  person  or  by  counsel;  they  can  not  of  their  own 
motion  even  present  themselves  as  witnesses.  They  are  as  much  strangers  to  the 
case  as  the  men  of  the  district  who  did  not  vote,  or  the  women  and  children  of 
the  district,  or  the  other  people  of  the  Unite^l  States." 

Wallace\8.  McKinley,  48th  Cong Mobley,  188 
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VOTES. 

PREHITMPTION   OF    LlXiALITY    OF. 

Received  by  election  officers,  presnined  to  be  good. 

All  votes  rtH!onU»<l  on  the  pc^)!!  lists  should  \)e  i)re8uine<l  good  unless  impeached  by 
evidence. 
Porferjield  wn,  McCoy,  IM  (hug C.  and  H.,  270 

After  votes  have  l)een  receiveil  as  legal  the  judges  can  not,  uncier  the  North  Carolina 
law,  decide  them  illegal,  or  authorize  the  jndges  who  compare  the  polls  to  throw 
them  out.  "Having  lx»en  ret^ived  at  the  time  of  the  election  the  petitioner  is 
entitled  to  them  unlens  they  are  proven  to  ]ye  bad.** 

Newland  vs.  (inthamy  24th  Cong 1  Bart.,  7 

**It  in  the  settle<l  law  of  elections  that  where  persons  vote  without  challenge  it  will 
\w  presumtKl  that  they  were  entitled  to  vote,  and  that  the  sworn  officers  of  the 
ele<;tion  who  received  their  votes  performed  their  duty  properly  and  honestly,* and 
the  bunion  of  proof  to  show  the  contrary  devolves  on  the  i)arty  denying  their  right 
to  vote.*' 

Finb'tj  vs.  Binhee,4rAh  Cong 1  Ells.,  91 

"If  a  person  votes  at  an  election  his  vote  is  presumed,  under  the  law,  to  be  legal 
until  the  contrary  l)e  proven  in  a  legal  way,  lor  the  reasons:  First.  That  the  acts  ot 
an  officer  or  officers  of  an  election  within  the  scope  of  their  authority  are  presumed 
to  l)e  correct  and  honest  imtil  the  contrarv  is  ma<ie  to  appear,  and  therefore  that 
they  as  such  officers  would  not  receive  an  illegal  vote.  Second.  That  the  presump- 
tion is  always  against  the  commission  of  a  fraudulent  or  illegal  act,  and,  tnerefore, 
that  a  man  would  not  cast  an  illegal  vote.*' 

Finhy  vs.  Bisheey  4Sth  Cong 1  Ells. ,  93 

"A  vote  accepted  by  the  commissioners  holding  the  election  is  prima  facie  legal. 
Before  it  c^an  Ije  tnrown  out  for  illegality  it  nuist  be  satisfactorily  shown  by  the 
evidence  to  have  been  cast  by  one  not  legally  qualified  to  vote — tliat  is  to  say,  the 
presumption  of  legality  must  l)e  overcome  by  a  clear  preponderance  of  competent 
evidence.  By  comi)etent  evidence  we  mean  such  eviaence  as  would  l>e  admitted 
on  the  trial  of  the  issue  l)efore  a  judicial  tribunal,  except  where  a  relaxation  of  the 
rule  in  made  ncccssarv  bv  the  nature  of  the  issue." 

Sm tth  VH.  Jdckson,  5 IM  Cong Rowell,  27 

Every  reasoaable  intendment  shonld  be  indulged  in  favor  of  voter. 

When  a  i)orj<on  offerin*^  to  vote  is  challenged  at  the  ])olls,  no  presumptions  are 
indulged  in  favor  of  his  rijrht  to  vote.  He  is  then  and  there  called  uikhi  to  furnish 
evidence  of  his  (lualificationH  a<!  an  elector.  But  when  he  has  once  voted  unchal- 
len<;(.Hl  and  his  ballot  has  l>een  deposited  in  the  ballot  box,  and  counted,  and  can- 
vassed, and  a  certificate  of  (Section  issued  upon  it,  quite  a  different  rule  prevails. 
Every  reasonable  intendment  sln>uld  then  be  indulged  in  his  favor,  and  his  right 
to  voti'  should  not  he  rejected  ui>on  technical  presumptions  and  because  some 
degree  of  doubt  may  he  thrown  upon  it. 

Craig  vs.  Strirnrt  ( mlnoritf/  njiort),  n^(i  Cong 8tofer,16 

SlNDKV    IkKKOULAKITIES. 

By  proxy. 
Votes  i^iven  by  proxy  to  1k'  set  aside*. 

Jiirhords,  //(Ji  Cong C.  and  11.,  99 

Once  given,  can  not  be  changed. 

In  a  rirn  rorr  election  *'  where  a  voter  is  first  j)olle<l.  and  his  vote  recorde<i  for  one 
candidate,  he  is  not  at  liberty  afterwards  to  change  it,  and  have  his  vote  transferred 
to  another  candi<late;  nor  if  he  first  votes  for  the  State  officers  only,  lias  he  a  right 
to  come  forward  afterwards  to  vote  for  a  Ili'presentatlve  in  Congress." 

Drajnr  vs.  Jnfmttton,  J./d  (bug C.  and  11.,  711 


VOTES*  855 

Cast  after  legal  honri  rejected. 

Where  the  poll  was  kept  open  after  the  legal  hour,  and  statements  made  by  one  of  the 
judges,  and  other  evidence  indicated  that  fewer  votes  were  cast  than  returned,  the 
majority  of  the  committee  recommended  that  the  poll  he  excluded.  The  minority 
excluded  the  votes  received  after  the  legal  hour,  though  they  were  otherwise  legal 
votes,  and  the  House  agreed  with  the  minority. 

Chapman  vs.  Fergusorif  S6th  Cong 1  Bart.,  267 

Illegal.    See  Illec^al  Voter. 

Not  Cast.     See  Intimidation  and  Votes  Constructively  Reeded. 

Excess  of.    See  Ballots,  Excess  of. 

Illegally  Rejected. 

Counted  as  if  eaet. 

Votes  tendered  for  the  petitioner  by  qualified  voters  but  rejected  by  the  officers  of 
election  counted  by  the  House. 

Basgett  \e,  Bayley,  ISth  Qmg C.  and  H.,  258 

Votes  offered  for  the  sitting  member  and  improperly  rejecteil  by  the  sheriff  counted 
for  him  by  the  committ^. 

Porterfield  \8,  McCoy,  14lh  Cong C.  and  H.,  267 

Where  votes  had  been  rejected  by  the  officers  of  election,  the  committee,  on  proof 
that  they  were  improperly  rejected,  counted  them.  (But  the  committee  in  this 
case  laid  down  the  general  principle  that  votes  not  cast  can  not  afterwards  be 
inquired  into.    See  citation  from  this  case  under  Intimidation,  p.  737. ) 

Biddle  and  Richard  vs.  Wing,  19th  Cong C.  and  H.,  610 

Votes  improperly  rejected  by  the  election  oflcers  were  counted  by  the  committee. 
New  Jersey  Case,  SSth  Cong 1  Bart.,  28 

Where  the  votes  of  legal  voters  were  rejected  by  the  board  of  election,  they  were 
counted  by  the  committee  for  the  candidate  for  whom  they  would  have  voted  if 
permitted. 

Covodey%.  Foster,  4l8t  Con{/ 2  Bart.,  601,  611 

A  vote  offered  by  an  elector  and  illegally  rejected  should  be  counted  as  if  cast  if  it  be 
shown  for  whom  the  elector  offerSi  to  vote. 

BisfMievs.  Finley,  47th  Cong 2  Ells.,  173 

''  When  a  person  clearly  entitled  to  vote  offers  his  ballot  at  the  proper  time  and  place, 
and  to  theproper  ofncers,  the  same  should  be  counte<l,  although  rejected  by  the 
•    election  officers." — McCrary,  §  630,  quoted  w^ith  approval  in — 

Wallace  vs.  McKirdey  (minority  report ) ,  4Sih  Cong ^. . . Mobley,  193 

Where  qualified  voters  attempted  to  register  and  were  refused,  and  offered  to  vote 
but  were  refused  for  lack  of  registration,  their  votes  should  be  counted  as  if  cast. 

Smalls  vs.  Elliott  ( minority  report ) ,  50th  Cong Mobley,  709 

Where  qualified  voters  properly  registered  offered  to  vote  and  were  arbitrarily  or 
improperly  refuseil,  their  votes  should  be  counted  as  if  cast. 

Smalls  vs.  Elliott  (minority  report) ,  60th  Cong Mobley,  71 1 


856  DIGKT   OF   roynKTED   ELECTIoy   TASES. 

FftimfMi  f^hnTmvm  qnalified  w  toCcts  who  anMnpc«ii  c«>  icec  e^itifirates  ol 
aivl  ver^  f»rpv<^tetl  \>j  th«  ah^k-ici  '^f  thr  rvinsfttrrimr  •  'ife(*«rr>.  w«:n»  WfBi  Tvjcersw  and 
if  th^y  Unbend  their  vfAt»  U>  the  jtbltfi^  *d  elet!t]f>fi  an*!  weiv  ivnueti.  their  v«4et 
ffhofiM  ^Jr  #Yjantc;«l  ^>n  a  orAt«><t. 

MilUr^i^  EUifM,  SIM  r,^j R.>velLdl5 


Whcn^  vv>Ci9  vtf:Tfr  rpjerted  br  th«r  jivUe>*  bet'sive  *4  r»l  «>r  aflrain«*l  'itxihct*  *»  t«>  the 
identttj  fif  the  voUfi*  [vraentuiir  th«rni]>e<ve».  W'f.  that  where  their  identitv  is 
elearlv  (9ta^Ju»h«^  thciie  toIc«  mcfefit  (w  o«ante*i  ff>r  th**  •raotliilate  f«>r  whom  tliev 
were  ttntienti 

Mh44  vs.  fy^mpitpft,  'ttJi  f  fmg Ri>well.  155 


•Ck«ri  v«tod  M  Ma«  ■!■—  wamtad  by 

Tlie  crifnmittee  hel<l  that  "the  vocee  of  lecal  voters  who  (laly  i»ffenr»l  t«»  vote  woA  had 
their  v#>teii  refn^erl,  the  jfyiffei*  trnthfoll y  or  faliielv  alleirinsr  that  :>*>Die  one  elae  had 
prevKififliy  vriterl  od  the  name.  <>hoaM  be  t-oantevf  for  the  i-an^  lit  late  fur  whom  It  is 
frtVfve'l  thev  olfererl  Xft  \«Ae.  It  is  ^jad  enouirh  that  a  per»>n  who  has  no  ri|eht  to 
vfHe  (THtJ!  his  vote  in;  it  wouUl  he  woive  if  hy  irettin^  his  v<Ke  in  he  kept  an  honest 
manV  v«>te  rmt.*'  The  minority  held  tJiai  surh  vi>tes  wtrrv  pn»|i*Tly  rejected  and 
should  not  he  fv>ante«L 

Mti*M  VH.  (*omiittru,  olM  Cong ' R< ►wi-ll,  152, 167 

I^e^l  vfrters  who  were  refiis(r«l  the  right  tf>  vote  on  the  ground  that  othen*  had 
aln^uly  voter!  fin  their  names  were  crmnteil  f>y  the  «'«»mn)ittee  fi»r  the  candidate 
f^»r  whom  thev  would  have  votfwi. 

li*^,u  VH.  Hunk,  r^Uh  Orttg Re))ort  M9 

Xaglstration  parpotalj  laade  irregular.  TotM  rejected  eooated. 

Votes  n-jer^leri  UNaiiiM;  of  irregularities*  in  the  entries  i>n  the  rkW«tration  IxMik,  pur- 
fKisely  plai-erl  there  by  the  registration  officers  in  i»rt!er  t«>  invali<late  the  votes, 
were  rountwi  by  the  ermimittee  for  the  candiflate  for  whom  thev  wouKl  have  been 
cast.  Where  the  number  was  large  and  unascertainable,  and  there  were  other 
frauds,  the  whole  fK>ll  was  thrr>wn  out. 

Mnrtin  vs.  hff'khnii,  r,4th  ('nng Reptirt  20Q2 

Jadf  et  refused  to  deposit  balloti;  whole  polls  thrown  oat 

When*  a  largff  nnin))er  of  voters  tendere*!  their  l^alluts  to  the  judgi's  (under  the 
Nr»rth  (*arolina  hIx-Ik^x  law)  and  the  jurlges  n»fiL«e<l  to  deposit  them  nnlew*  handed 
in  one  at  a  time,  and  the  vot4frH  n?fii.«c^l  to  .«epanite  tht^iii  ami  left  them  on  the 
tabl<*,  and  there  were  oth4»r  wronjrs,  making  it  imjK>?*Hihle  to  <leteniiine  th«»  <'or- 
re<'t  vr>t4'  of  tin*  preidnrt,  tin-  conimittee  threw  it  out.  The  minority  held  that  the 
vot«'rH  hIkjuM  have  oUfy«?<I  the  rea**<>nahle  re<jnest  of  the  judvre^:. 

yj<irt'ni  VH.  hffklmri,  o4th   Co.'uj Rejxjrt  2002 

Only  "lawful  votes,  lawfully  tendered  and  unlawfully  refused"  can  be  counted. 

It  in  the  hhUt  and  hett4*r  rule,  where  tin*  evi<lence  will  warrant  it,  "to  count  lawful 
voti'H,  lawfully  ti'ndered  and  unlawfully  refusecl,  where  the  nunil)er  is  sufficient  to 
rhantre  the  n-Hult  and  it  is  known  for  what  (^n<lidate  the  elector  intende^l  to  vote. 
Hut  iH'fore  tin*  yot«*  can  \H.i  counte<I  it  ou^ht  to  apiKnr  hy  com])etent  evidence  that 
<|nali(ir<l  electors,  sufficient  in  numl)er  to  chanjxe  the  result,  had  lawfully  tendered 
thrir  yot<*H  and  were  unlawfully  rejecte<l,  and  for  whom  the  rejected  voters  would 
have  yot4M|." 

JohnMfon  vs.  Stokrtf,  't4tU  ( hutj Rei>oT  t  1221),  p.  12 

Where  no  reason  appears,  rejection  presumed  legal. 

Where  some  votes  offen'fl  at  one  precinct  ha<l  l>een  rejected,  but  the  rea.son  did  not 
apjH'ar,  it  wjis  preHun»ed  to  hav<*  In'en  ^ofxl,  and  the  votes  were  allowe<l  to  stand. 

\]'af)tfm  vs.  Illnrk,  '),i(f  (  nrnj   Keinirt  1147,  p.  10 

Kejection  presumed  legal  where  no  proof  that  it  was  not. 

Votes  were  offere<l  and  rejected  on  the  j^round  that  the  applicants  had  not  l>een  reg- 
istcHMJ  at  the  May  registration  (in  Alabama),  but  jis  there  wi\8  no  tividence  that 
thev  were  offen'd  by  persons  who  came  witliin  the  exireptcni  classes  permitte<i  to 
regfster  after  May,  the  committtH*.  held  that  the  n»jection  was  j)roi)er. 

(iiuKhvim  vs.  Cohh,  54th  Omg Re{x>rt  1 1 22,  p.  1 


VOTES.  857 

If  names  on  original  regiitrj  list,  YOtes  to  be  counted. 

"  Where  names  appear  on  ordinal  re^stration  books,  but  do  not  appear  on  copies 
famished  precimrt  judges,  it  is  an  error  to  reject  the  votes  of  such  electors,  and 
their  votes  are  to  be  counted,"  but  there  must  be  satisfactory  proof  showing  for 
whom  they  offered  to  vote.     (Cases  cited. ) 

BeU\a.  Snyder,  43d  Omg Smith,  251 

A  voter  whose  name  was  on  the  registry  list,  but  whose  name  had  been  left  off  of  the 
copy  of  the  list  in  the  hands  of  the  officers  at  the  polls,  has  a  right  to  vote,  in  Mis- 
souri. But  the  evidence  that  the  ele(*tion  officers  erre<l  in  rejei:ting  his  vote  must 
be  clear  and  conclusive. 

FnM  vs.  Metcalfe,  4^5ih  (hug 1  Ells.,  290 

niefi^y  stmck  firom  regiitrj  list,  and  offered  to  vote  and  were  refased,  oonnted  by 
the  oommittee. 

Where  the  **boanl  of  revision'*  of  the  city  of  St.  Louis,  acting  without  authority  of 
law,  and  in  such  an  unfair  manner  as  to  amount  to  fraud,  stnu^k  from  the  registry 
lists  the  names  of  a  large  numl)er  of  voters,  the  committee  counteil  for  the  candi- 
date for  whom  they  offered  to  vote  the  votes  of  such  as  were  shown  to  he  qualifie<l 
electors,  to  have  been  duly  registereil,  and  to  have  offerwl  to  vote,  but  to  have  been 
refused  because  their  names  were  not  on  the  list  as  revised,  and  also  a  number  of 
votes  rejected  by  the  elet^tion  officers  for  trivial  reasons. 

Semng}uim\^.  Frost,  47th  Cong 2  Ells.,  381-:i94 

Names  not  on  poll  book  oonnted  by  committee  even  when  forbidden  to  be  counted  by 
jndges. 

A  lar|;e  number  of  votes  were  rejected  because  the  voters,  who  hail  duly  applie<l  for 
registration  and  l)een  registered,  found  their  names  omitted  fnim  or  inaccuratelv 
copied  on  the  poll  lK)oks.  It  was  claimed  that  these  votes  could  not  l)e  counteci, 
because  the  law  of  Maryland  makes  the  poll  books  conclusive  eviiience  of  the  right 
of  a  man  to  vote.  Held,  that  the  law  simply  lays  down  a  rule  of  evidence  for  the 
g^uidance  of  the  judges  of  election,  so  as  to  re<luce  to  a  minimum  their  judicial  func- 
tions.   The  votes  should  l)e  counted  on  a  contest.    The  minority  held  otherwise. 

Mudd  vs.  Cimipton,  SIsl  Omg Rowell,  163 

Only  snch  as  conld  have  been  counted  by  the  jndges  can  be  oonnted. 

**  Whenever  a  voter  did  tender  his  vote  and  his  name  was  ujwn  the  list  of  voters 
furnished  to  the  judges  of  election,  although  the  middle  name  or  initial  might  be 
wrongly  entered,  still  his  vote  should  be  counted  as  it  should  have  l)een  received 
by  the  judges,  the  obje<*t  of  registration  being  for  the  purpose  of  identification  of  a 
voter,  or  if  the  name  given  by  the  voter  was  idem  st/iunis  with  the  name  registered. 
*  *  *  The  vote  of  no  pereon  whose  name  did  not  appear,  either  properlv  or  at 
least  by  *idein  sonaiuf,'  could  have  been  received  by  the  judges,  nor  can  tney  be 
counted  by  us." 

Mudd  vs.  Compton  (miiumty  report),  51st  Cong Rowell,  166 

01fl»r  of  votes  and  illegality  of  refusal  must  be  clearly  and  specifically  shown. 

"An  unlawful  refusal  on  the  jwirt  of  the  registration  officers  to  register  a  qualified 
elector  is  a  good  ground  for  contest;  but  in  order  to  make  it  available  the  proof 
should  clearly  show  the  name  of  the  elector  who  offered  to  register,  that  he  was  a 
duly  qualifiea  voter,  and  the  reason  why  the  officer  refused  to  register  him;  and 
unaer  the  statutes  of  the  United  States,  if  he  offered  to  perform  all  that  was  neces- 
sary to  be  done  by  him  to  register  and  was  refused,  and  afterwanls  presented  him- 
self at  the  proi>er  voting  place  and  offered  to  vote  and  again  offere<l  to  perform 
everything  require*!  of  him  under  the  law  and  his  vote  was  still  refuse<l,  it  would 
be  the  duty  of  the  House  to  see  to  it  that  he  is  not  deprived  of  his  right  to  partici- 
pate in  the  choice  of  his  officers."  But  in  a  case  where  the  proof  fell  far  short  of 
this  requirement,  though  it  was  evident  that  contestant  lost  many  votes  on  account 
of  the  arbitrary  action  of  registering  and  elecjtion  oflicers,  the  committee  did  not 
count  anv  additional  votes  for  him. 

• 

Buchanan  vs.  Manning,  47th  Cong 2  Ells.,  296 


858  DIGEST   OF   CONTESTED   ELECTION   CASES. 

Mmt  b«  proved  legal  by  lame  evidenee  required  on  election  day. 

Whore  v<>tefl  have  l>ei*n  rejected  by  the  elei^tion  officers,  "under  the  law  they  can 
not  Ik^  counted  unless  each  voter  )ia£i  adduiHNl  in  the  contest  the  same  proof  in 
every  respect  which  would  have  entitled  him  to  vote  at  the  jwlls  on  the  day  of 
election.*' 

Bii*ffee  vs.  FinUy  ( mirntritij  n'jKni) ,  47ih  Cony 2  Ells.,  227 

Presnmed  to  have  been  legally  rejected. 

Where  voters  offer  their  ballots  and  are  refused  by  the  election  judges,  no  reasons 
t)eing  given  actuating  them,  the  ])resuiuption  is  that  the  judgi«  did  their  duty  and 
that  the  votes  were  legally  excluded. 

Garrison  vs.  3/ai/o,  4^h  Cong Mobley,  58 

Votes  of  (lualified  ami  registere<l  voters  rejecte<l  by  the  election  officers  on  thegronnd 
that  the  voters  had  not  i)resented  registration  certificates,  the  law  only  requiring 
the  presentation  of  such  certificates  wlien  the  name  of  the  voter  was  not  found  on 
the  registrv  list  in  the  hands  of  the  judges,  were  unanimously  count^  b^  the  com- 
mittee. The  majority  of  the  cH)mmittee  also  counted  the  votes  of  qualified  voters 
who  had  either  been  unlawfully  refused  registry  or  whose  names  had  been  unlaw- 
fully stricken  from  the  registry  lists,  and  whose  votes  had  l)een  tendered  to  the 
officers  of  election  and  refused.  The  minority  held  that  the  proof  of  the  qualifica- 
tion of  most  of  these  voters  was  insufficient. 

Goodrich  vs.  Bidlock,  SIst  Cong Rowell,  581-629 

Certain  votes  *'were  rejected  by  the  inspectors  bec^ause  the  names  of  the  persons 
offering  them  were  not  found  on  the  rc^^istration  list.  In  the  al)6ence  of  proof  to 
the  crontrary  there  is  a  legitimate  presumption  that  they  were  pro|)erlv  rejected. 
It  has  Ixjen  repeatedly  decidc»d  by  the  House  of  Representatives  that  the  acts  of 
projier  officers,  acting  within  the  sjphere  of  their  duticis,  must  be  presumed  to  be 
correcit  unless  shown  to  be  otherwise." 

Goodrich  vs.  Bollock  (minority  re^tori)^  5l9l  Cong Rowell,  613 

Vitiates  whole  poll. 

**It  is  an  established  principle  oi  law  that  where  voters  are  kept  from  voting  by  an 
illegal  requirement  of  the  election  officers,  it  voids  tlu?  elcHition  at  such  polls."' 

Donnelly  vs.  Woi^hhurn  {mnjimty  rejHjrt)^  4^Jth  Cong 1  Ells.,  458 


OlNSTRlCTIVELV    REJECTED. 

ObstmctiTe  tactics  of  election  officers  constructive  rejection. 

Where  a  lar^e  nuinlK»r  of  voters,  intoiidiii^i  to  vote  for  coiitc^stant,  were  standing  in 
line  all  day  waiting  for  an  o|)i)()rtiinit y  to  vote*,  but  had  not  yet  reachc^i  the  window 
when  the  im)IIh  wc^re  cIo.smI,  and  the  evidence,  according  to  the  majority  of  the 
coniniittcH',  showc^d  that  thi^«  dolav  wa.s  due  to  the  intentional  aot><  of  the  officers  of 
ele<'tion  and  of  challengerH  in  collusion  with  them,  the  connnittcH^  held  that  these 
votes  ha<l  l>een  legally  tendere<l  an<l  rejected,  and  should  be  counted  upon  proof 
of  tlie  intention  of  the  voters  to  vote  for  a  particular  candidate.  The  minority 
found  that  the  c'vi<lence  did  not  show  that  the  delay  wa.s  due  to  frau<lulent  acts  of 
the  ele<'ti(Ui  otlicers,  but  that  most  of  it  w:is  necessary  under  the  circumstances, 
and  the  rest  was  caused  by  tlu?  action  of  partisans  of  contestant.  They  held  that 
the  law  as  laid  down  by  courts  was  that  voters  not  cast  cxmld  not  l>e  counted,  but, 
according  to  the  i)rece<lents  of  the  Housc>of  Representatives,  votes  actually  tendered 
and  illegally  rejecte(l  nii^hthe  counte<l.  These  were  not  actually  tendc^red.  If  the 
delay  had  Ikh^ii  due  to  fraud,  there  would  have  been  no  fair  ejection,  and  the  seat 
should  be  declared  vacant.  ]?ut  there  bein^  no  fraud,  the  established  rule  would 
keep  the  contestee  in  his  seat.  But  the  minority  were  not  satisfied  of  the  jiistic^e 
of  tiie  established  rule  and  reconunendcMl  that  the  seat  be  declared  vai-ant.  The 
House  sustaine<l  the  majority. 

Waddill  vs.   H7.vr ,  r,Lst  Cong Howell,  2t):^253 


VOTES.  859 

Prevented  from  being  eaet  by  threate  in  presence  of  offioert  of  election,  coiinted  by 
committee. 

Where  a  voter  was  preventie<i  from  voting  by  **  threats  of  violence  made  in  the 
presence  of  the  board,  and  against  which  it  was  their  duty  to  protect  him  and 
which  they  did  not  do,"  the  committee  counted  his  vote  for  the  candidate  for  whom 
he  would  nave  voted. 

Covode  vs.  Foster^  4l8t  Cong 2  Bart.,  611 

Confltmctive  rejection  by  nndne  delay. 

If  by  fraudulent  challeng^es,  unduly  prolonged  by  the  connivance  and  collusion  of 
the  judges  of  the  election,  the  voter  is  deprived  of  the  opportunity  to  vote,  the 
vote  should  be  counted.  If  the  fraudulent  exclusion  of  votes  would,  if  success- 
ful, give  to  the  party  of  the  wrongdoer  a  temporary  seat  in  Congress,  and  the  only 
penalty  possible  were  merely  a  new  election,  giving  another  chance  for  similar  tactics, 
a  real  election  might  l)e  indefinitely  prevented.  But  if,  when  such  acts  are  done, 
the  votes  are  counted  upon  clear  proof  aliundey  the  wrong  is  at  once  corrected,  ana 
no  encouragement  given  to  such  dangerous  and  disgraceml  methods. 

WaddUlxs.  Wi8€,5M  Cong Ro well,  224 

What  constitntes  tender. 

The  ability  to  reach  the  window  and  actually  tender  the  ticket  to  the  judges  is  not 
essential  in  all  cases  to  constitute  a  |^ood  offer  to  vote.  From  the  time  the  voter 
reaches  the  j)olling  place  and  takes  his  poHition  in  line  to  secure  his  orderly  turn 
in  voting  he  has  commenced  the  act  of  voting. 

WaddiU\».  nise,  Sid  Cong Rowell,  224 

Mnit  be  ipeciflcally  proved. 

Where  the  e\'idence  tended  to  show  that  a  number  of  voters  desiring  to  vote  for  con- 
testant were  lire  vented  from  voting  by  being  refused  opportunity  to  register,  but 
the  only  evidence  as  to  their  number  was  an  estimate  from  the  appearance  of  the 
crowd  and  the  number  of  tickets  issued  as  "about  two  hundretl  it  was  held  to 
be  "altogether  too  indefinite." 

Norris  vs.  Handley,  4^d  Cong Smith,  74 

Where  there  were  two  lines  of  voters,  one  white  and  one  colored,  and  the  judges 
required  them  to  vote  alternately,  and  thecolore<i  line  \mng  much  the  longer,  there 
was  still  a  large  number  of  voters  in  it  who  had  not  vote<l  at  the  close  of  the  polls, 
and  the  testimony  showed  that  most  of  them  were  intending  to  vote  for  contestant, 
but  they  themselves  were  not  called  as  witnesses,  Heldy  that  their  votes  could  not 
be  counte<l  for  contestant,  but  that  if  their  number  had  equaled  orexceedeil  the  plu- 
rality returned  for  the  contestee,  eo  that  the  legality  of  the  election  depended  upon 
them,  it  would  invalidate  his  election  with  no  lurther  proof,  and  make  a  new  elec- 
tion necessary.     ( For  ruling  under  a  different  state  of  facts,  see  Waddill  r«.  Wise.) 

Langstmi  vs.  VencUflej  51st  Cong Rowell,  464 

Can  not  be  oonnted  nnleii  offered  at  the  polli  and  illegally  rejected. 

"To  count  votes  that  were  never  offered  at  any  poll  is  carrying  the  doctrine  further 
thim  we  ever  knew  it.  To  authorize  this  committee  to  count  a  vote,  four  things 
are  reauisite:  First,  the  person  offering  to  vote  must  have  l)een  a  legal  voter  at  the 

Elaoe  he  offered  to  vote;  second,  he  must  have  offered  his  vote;  third,  it  must 
ave  been  rejected;  and  fourth,  it  must  be  shown  for  whom  he  offered  to  vote." 

Frost  y%.  Metcalfe,  54th  Cong 1  Ells.,  291 

Mnat  be  actually  tendered. 

"To  hold  that  anything  short  of  an  actual  tender  of  the  ballot  to  the  election  offi- 
cers  and  a  rejection  by  them  was  an  offer  to  vote  would  be  a  most  dangerous  and 
uncertain  rule,  and  one  to  which  we  can  not  give  our  sanction.  Where  the  evi- 
dence plainly  establishes  the  fact  that  a  legal  voter  offers  his  ballot  to  the  ele(;tion 
officers  and  they  unlawfully  reject  the  same,  under  the  precedents  heretofore 
established  such  vote  may  be  counted  for  the  candidate  for  whom  the  voter  offered 
to  vote." 

Waddill  vs.  Wise  {viinority  rejH)rt)y  />  Ixl  dmg Rowell,  252 
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Hot  attempted  to  be  eMt,  not  counted. 

A  Ihivi'  i»uiiiU»r  of  witneenefl  teHtifie<l  that  they  were  legal  voters  and  ha<l  been 
n*fuHiHl  nyiHtration,  hut  very  few  of  them  appeared  at  the  doIIh  and  offered  to 
vi>te,  and  there  wm  no  evidence  that  the  regiHtration  officern  nad  demanded  more 
prvH»f  oi  qualification  than  the  law  required,  or  that  the  applicants  had  offere<l  all 
that  wan  requireil,  so  the  committee  di(i  not  count  the  voteH. 

Ik-iiny  vs.  Oimts,  54th  Cong Re|)ort„  1877 

Oonnted,  on  proof. 

The  tromniittee  restored  votes  lost  to  contestant  hy  the  intimidation  of  boisten>n8 
election  officers  and  challenffers,  by  frivolous  arn?8t*<,  and  by  the  delay  in  opening 
a  poll  where  the  ballots  had  Injen  stolen. 

Aidrich  vs.  UndentHxxly  64ih  Conff Report,  2006 

Tagne  teitimony — ^how  many  **wonld  liave  voted'* — inadmiMible. 

''Contestant  has  sought  to  introduce  the  testimony  of  witnesses  who  give  their  opinion 
as  to  the  number  of  persons  who  would  have  vote<l  for  him  at  <H?rtain  places  with- 
out stating  who  they  were  or  giving  any  other  particulars,  but  the  committee  is  of 
the  opinion  that  testimony  of  this  character  is  not  admissible.'' 

In  this  case,  moreover,  the  testimony  was  too  vague  and  indetinite  to  l>e  trustworthy 
if  admissible. 

}ffX)rman  vs.  Latimer j  o4th  Cuiig. ..• Report  626,  p.  4 

Evidence  mnat  establish  qnalifleation  and  effbrt  of  voters. 

*'  It  is  a  matter  of  serious  import  and  prece<lent  to  introduce  into  an  election  the 
count  of  a  large  disfranchised  class;  but  if  the  principle  is  good  as  to  4  or  40  or  400, 
it  should  certainly  be  no  less  available  for  a  larger  numl)er,  or,  briefly,  the  number 
is  immaterial  if  capable  of  correct  computation.*'  Where  the  evidence  consisted 
largely  of  petitions  to  Congress,  signed  by  the  rejt»cted  voters  at  the  polls,  the  com- 
mittee said:  ''  It  is  considereil  by  a  majority  of  this  committee  that  these  lists  are 
not  per  se  evidence  in  the  pending  cont^t.  They  are  deitlarations,  important 
parts  of  which  should  be  proven  in  accordance  with  usual  l^:al  forms.  It  is  not 
impossible  so  to  do,  and  consequently  we  think  it  necessary  for  reaching  trusts 
worthy  results.  Under  the  authority  of  Vallandigham  tvj.  Campbell  (1  Bart.,  31), 
these  declarations  might  ser\'e  a  use  beyond  a  mere  list  for  verification.''  The 
evidence  should  establish  that  the  persons  name<l  in  the  \\»ts  were  voters 
a(;cording  to  the  constitution  of  South  Carolina,  that  they  were  prt^*nt  at  or  near 
the  voting  place  for  the  i)urpose  of  voting,  and  that  tlicy  would  have  vote<l  for 
contestant. 

Wihon  vs.  Mrl^iurin,  H/fth  ( 'omj Ri'ix  >rt,  1566 

Gonnted  on  proof. 

The  committee  counttMi  the  votes  of  a  large  number  of  voters  who  testified  that  they 
were  still  in  line  when  the  |)olls  clowed,  intending  to  vote  for  contestant,  there 
l)eing  other  evidence  to  show  that  the  delay  which  j)revente<l  them  from  voting 
wa.s  unnecea«arv  and  intentional. 

Thorp  VH.  Ep('i<^  oolh  Onuj Report,  428 

Can  not  be  counted  under  the  Australian  system. 

"  Votes  not  cast  can  not  V>e  counted  as  a  matter  of  law  generally.  No  contrary  oj^jn- 
ion  can  be  citinl  from  the  adjudged  cases  of  the  ordinary  courts  of  any  of  the  States 
of  the  Union.  This  was  a  uniform  rule  of  the  J  louse  of  Representatives  until  1878." 
The  subsecnient  cases  to  the  c(>ntrary  were  dec'ided  l)efore  the  adoption  of  the 
Australian  ballot  system,  which  rv(|uires  of  the  voter  not  only  a  clear  ex ])re.ssion  of 
his  intention,  but  an  expressirm  in  a  certain  manner,  and  disregards  an  expression, 
even  if  ecjually  clear,  nuule  in  anv  other  manner.  "A  counting  of  votes  not  cast 
under  any  form  of  the  Australian  ballot  law  is  to  a<lmit  parol  testimony  ius  to  the 
intention  of  voters  in  regard  to  an  act  that  is  by  no  means  altogether  dependent  on 
such  intention." 

Thorp  vs.  Epei^  [mhioritif  report),  ooth  Coikj RejH)rt  42S,  pt.  2,  p.  7 
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Goimted  by  committee  on  proof. 

Where  a  large  nuiiil)er  of  voters  were  prevented  from  voting  by  the  deliberately 
obfEftrqrtive  tactics  of  the  election  officers,  the  committee  counted  the  votes  on  proof 
of  the  intention  and  sufficient  effort  of  the  voter  to  vote. 

W*9e  vs.  Yming,  55th  Cong Report  772,  pp.  15,  16 

The  minority  refused  to  count  the  votes,  not  agreeing  as  to  the  law,  and  alleging  that 
the  proof  was  insufficient. 

Wife  vs.  Young  (minority  report) ^  55th  Cojig Report  772,  pt  2,  p.  15 

Excluded  by  obstmction,  counted  on  proof. 

Where  two  lines  were  formed,  one  for  white  and  one  for  colored  voters,  and  the  con- 
duct of  the  election  was  dilatory,  with  the  result  that  all  the  white  and  only  half  of 
the  colored  votes  were  cast,  the  connnittee  counted  those  of  the  remainder  whose 
testimony  clearly  showed  that  they  had  made  earnest  and  sufficient  effort  to  reach 
the  polls,  were  qualified  voters,  and  intended  to  vote  for  contestant. 

Brown  vs.  Sivanson^  55th  Cong Report  1070 

The  ** majority"  agreed  as  to  the  law,  but  denied  the  sufficiency  of  the  evidence. 
Broum  vs.  Swanson  {**  views  of  the  majority**) ,  55th  Cong Report  1070,  pt.  2 

Immaterial  whether  excluded  by  fraud  or  error. 

Where  votes  failed  to  be  cast  before  the  close  of  the  polls,  through  no  fault  of  the 
voters,  the  committee  said: 

**For  the  purposes  of  this  question  it  is  immaterial  whether  the  votes  were  excluded 
by  the  actual  fraud  of  election  officers  or  error  of  judgment  on. the  part  of  admin- 
istrative officers  in  creating  precincts  so  large  that  all  the  votes  could  not  be  polled." 

Brown  vs.  Swanson,  55th  Cong Report  1070,  p.  6 

Where  numerous,  poll  rejected  or  vote  counted,  according  to  circumstances. 

**The  purpose  of  elections  is  to  register  the  will  of  a  majority  of  the  voters,  and  it  is 
the  duty  of  the  officers  of  the  law  to  afford  every  qualified  voter  a  reasonable 
opportunity  to  exercise  the  important  right  of  suffrage.  If  that  opportunity  is 
afforded  and  the  voter  fails  to  avail  himself  of  it.  or  if  bjr*  some  fault  of  his  own  he 
violates  some  regulation  in  attempting  to  exercise  the  right  and  thereby  loses  his 
vote,  he  can  have  no  just  cause  of  complaint  But  if  conditions  exist,  for  which 
the  voter  is  not  responsible,  that  operate  to  defeat  the  rights  of  a  substantial  num- 
ber of  electors  to  vote,  so  that  it  can  not  Ix?  said  that  the  result  at  a  particular  poll 
reflects  the  will  of  a  majority  of  the  voters,  it  discredits  the  entire  poll.  *  *  * 
Where,  however,  the  rejection  of  the  poll  might  aggravate  the  wrong  or  would 
defeat  the  ends  of  justice,  and  it  is  shown  by  reasonably  satisfactory  evidence  the 
number  of  votes  so  excluded  and  for  whom  they  would  have  been  cast,  had  there 
been  an  opportunity,  the  poll  will  be  considered  and  the  excluded  votes  will  be 
counted  for  the  candidate  who  would  have  received  them.  This  has  been  the  rule 
of  the  House  for  many  years,  and  is  based  upon  principles  of  justice  and  a  wise 
public  policy." 

Brown  vs.  Swansmi,  55th  Cong Report  1070,  pp.  5, 6 


VOTING  MACHINE. 

Question  of  legality  not  decided. 

A  voting  machine  was  U8e<i  in  the  citv  of  Rochester,  and  the  election  was  contested 
on  this  ground.  No  one  was  deprived  of  his  vote;  there  were  ballots  provided, 
which  any  voter  could  have  used  (but  none  did),  and  contestee  had  a  large  majority 
in  the  district  outside  of  Rochester.  *  *  The  views  above  expressed  make  it  unneces- 
sary to  pass  upon  the  legality  of  the  Myers  ballot  machine." 

Ryan  vs.  Brewster,  55th  Cong Report  892 
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WAIVES  (see  also  Agreement,  Admission,  and  Estoppel). 

Waiv«r  of  righti  under  tie  election  binding-. 

When*  there  was  a  tie  atanelwtion,  and  Ix^th  candidates,  in  written  irommunii^tions 
Ui  tlie  p>vemor,  voluntarily  n>lin(]iiiHhe<l  all  rightp  under  it,  but  a  petition  wn 
receivefl  alle^n^;  that  l)allotM  found  in  other  boxen  indicratiMl  an  intention  on  the 
part  of  a  plurality  of  elwtorH  to  elect  the  irandidate  defeateil  at  the  election  sulipe- 
quently  held,  the  committee  held  that  the  relinquit<hnient  of  rights  under  the  fint 
ele<*tion  wan  l^indin^. 
Sinjennt,  mh  Cony (\  and  H.,  516 

Where  votes  were  admitted  to  be  bad,  bat  proved  to  be  good,  they  mnit  be  eounted. 

When*  ea(!h  party  ai«<unied  the  burden  of  Hhowin^  tlie  legality  of  votes  cast  for  him 
and  4*haore<l  to' be  illegal,  and  the  written  ntipulations  in  two  counties  reserved  the 
right  of  proving  the  qualiticationH  of  voters  attacked,  but  in  the  remaining  counties 
there  wan  no  Huch  reservation,  and  the  votes  seem  to  have  been  admitted  bod 
unconditionally,  "the  comniittt*e,  however,  were  of  opinion  that,  although  there 
was  no  express  reserx'ation  in  the  lant-nameil  counties,  yet,  if  afiirmative  and  satis- 
factory proof  should  l)e  offere<l  showing  that  the  votes  objec^ted  to  were,  in  point 
of  fact,  given  F)y  pers<jns  (hily  qualifie<l  to  vote,  that  the  parties  would  have  no 
right  to  stipulate  tnat  such  votes  should  l>e  disreganUnl;  and  that  the  stipulation 
would  Ik.^  only  nreive^l  as  prima  facie  evidence  of  the  want  of  the  necessary  quali- 
fication of  the  voter." 

Draper  vs.  Johiuttofiy  2:id  Onitj C.  and  H.,  702-714 

Waiver  of  time  of  service  of  notice  of  contest. 

Where  the  notice  of  contest  was  servwl  htfore  the  n*«ult  had  lK»en  declared  the  com- 
mittee were  "of  opinion  that  this  was  a  defect  which  the  sitting  delegate  could 
waive,  and  that  by  answering  after  the  result  had  Wnyn  ])nM!laimea  and  within  the 
time  when  a  new  notice  of  (X)ntest  could  have  ljet*n  served,  without  availing  him- 
self of  the  objection,  and  proceeding  to  take  the  testiuiony,  he  had  waiveil  the 
right  to  object  to  it  at  the  hearing." 

7>xW  vs.  Jaijtie,  smh  Cmuj 1   Bart.,  557 

Objection  to  snffioieney  of  notice  not  made  in  time. 

When*  c(mtest<*e  objectetl  that  the  notice  of  contest  <lid  not  "specify  particularly" 
the  jjrounds  of  ('ontest,  but  no  HUch  objection  wa.**  raiH<»il  in  the  answer  to  the  notice, 
or  in  the  (irst  argument  before  the  coniniittec,  but  only  in  the  last  printed  brief, 
the  committee  held  that  th(*  objet'tion  came  too  lute. 

McKtr  vs.   YuHiig,  40th  Comj 2  Bart.,  427 

Defects  in  notice  of  contest  may  be  waived. 

That  defects  in  the  notice  of  contest  may  Ixr  waivi'd  \\\\n  InM-ti  dctcrinine<l  by  at  least 
two  <lecision.s  of  the  House  (Otcro  rs.  (iulleiros,  1  Bart.,  ITS,  BroniU'rg  ra.  Iland- 
Hon,  Smith,  ll^r>).  An  jij;reemcnt  in  writinjrentere<l  into  bv  the  parties,  in  which  it 
wjis  .*<tij)ulate<l  that  the  evidence  offennl  by  contestant  j<bould  be  and  remain  in 
the  contest  a*<  part  of  contestant's  cii.«e  in  considemtion  of  additional  time  l)eing 
granted  to  contestee  in  which  to  take  testimony,  (Constitutes  such  waiver. 

Dnffu  vs.  Mni<fni,  40th  C<,wj 1  Ells.,  36:^ 

Hearsay  evidence  admitted  if  by  express  or  tacit  consent  of  both  parties. 

A  certifit*<l  copy  of  evirlence  taken  by  a  canvaxsin^  lM»anl  an<l  spread  upon  their 
rec<»rd,  they  not  Inking  re<|uircd  or  authorized  to  make  any  such  record,  is  hearsay 
only,  but  may  Ih»  a(!cepte(l  as  t-vidence  if  inchukMl  in  the  reconl  hy  the  express  or 
tacit  cons<'nt  of  both  i)arties. 

Snllinnt  vs.  Fclton,  oOth  (\nnj Mobley,  770 

Testimony  taken  cat  of  time  not  objected  to,  received. 

Where  parties  in  ignoranci'  of  the  law  of  lH7.'i  took  testimony  under  the  former  law 
until  after  the  expiration  of  the  fort v  davs  allowed  contestant  under  the  law  of 
1873,  atid  contesttMj  did  not  at  first  object,  the  committee  received  all  the  testimony 
taken  up  to  the  time  of  his  first  objection  and  exclu<le<l  the  remainder. 

Buttz  vs.  Mavkey,  44th  Cowj Smith,  684 
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Testimony  taken  out  of  time,  excluded  even  where  objection  waived. 

Where  contestee  ha^l  in  hiaoral  argument  l>efore  tlie  committee  waived  all  objections 
to  the  consideration  of  testimony  taken  out  of  time  the  committee  held  that  "the 
people  of  the  district  have  interests  and  rights  which  can  not  be  thus  taken  from 
them,"  an<l  with  but  one  dissenting  vote  excluded  the  testimony. 

Bradley  vs.  Skmom,  46th  Cong 1  Ells.,  310 

Disqualified  notary  not  objected  to,  evidence  considered. 

Evidence  was  taken  outside  the  district  before  a  notary  resident  of  the  district,  but 
obje(;tion  was  made  on  this  ground  at  the  taking  of  the  testimony  of  only  one 
witness.  The  committee  considered  the  testimony  of  the  others.  **As  to  the 
others  the  absence  of  objection  warrants  the  inference  of  consent  and  their  evidence 
is  legally  l>efore  the  Ilwise." 

Goodwyn  vs.  Gtbhy  54th  Cong Report  1122,  p.  6 

Disqualified  notary  not  objected  to  in  time,  evidence  considered. 

Testimony  had  been  taken  in  New  York  County  before  a  notary,  who,  by  his  recent 
removal  from  Kings  to  New  York  County,  had  probably  technically  vacateil  his 
office,  but  no  objection  to  his  competency  was  entered  until  the  taking  of  testi- 
mony in  rebuttal.  The  (tommittee  held  that  objection  to  the  testimony  in  chief 
was  therefore  waived. 

Mitchell  vs.  WaMiy  54th  Cong Report  1849 

Parties  can  not  entirely  waive  the  requirements  of  the  statute. 

Where  no  noti(!e  of  contest  or  answer  had  been  served,  but  contestant  presented  a 
letter  from  contestee  which  he  held  was  a  waiver  of  notice,  the  committee,  with- 
out deciding  the  question  of  the  i)ro|)er  construction  to  l)e  given  this  letter,  held 
"that  it  was  not  competent  for  the  parties  to  entirely  waive  the  requirements  of  the 
statute  of  1851 ;  that  said  statute  was  enacted  not  only  to  aid  the  parties  in  the  pre- 
paration of  their  case,  but  also  to  sec'ure  a  record  and  a  distinct  and  well-defined 
issue  upon  which  the  committee  and  the  House  were  to  pass.  *  *  *  It  must 
be  eviaent  to  every  one  that  it  is  impossible  for  the  committee  or  the  House  to 
hear  and  determine  a  case  without  an  issue  joined." 

Thomas  vs.  Arnell,  39th  Cong 2  Bart.,  163 

The  parties  to  a  contest  have  no  power  to  waive  the  provisions  of  the  statute  as  to 
the  time  for  taking  testimony,  but  should  appeal  to  the  House,  or,  if  the  right  to 
make  .such  agreement  is  conce<led,  the  agreement  should  certainly  be  in  writing. 

Page  vs.  Pirce  {minority  re]jort)y  49th  Cong Mobley,  477 

Parties  can  not  admit  away  the  rights  of  the  people. 

"The  constituency  are  the  real  parties  in  interest;  the  claimants  can  neither  add  to 
nor  impair  the  rights  of  the  people  by  any  admissions  or  omissions  of  their  own." 

W(Ulace  vs.  Simpson  {majority  report)^  4 1st  Cong 2  Bart.,  557 

Right  of  waiver  in  election  contests  limited  by  rights  of  the  public. 

"  We  re<'ognize  the  value  and  imi)ortance  of  the  d(X*trine  of  waiver  in  cases  where  it 
is  fairly  applicable.  Where  parties  mni  jurin,  representing  only  their  own  private 
interests,  do  any  act  amounting  clearly  to  a  waiver  a  court  may  well  act  upon  it. 
But  no  man  has  the  legal  right  to  estop  the  public  as  to  their  constitutional  right 
to  representation  by  any  act  of  omission." 

Abbott  vs.  Frost  {minority  re])ort)t  44th  Cong Smith,  627 

Presence  and  cross-examination  a  waiver  of  objections. 

Where  contestant  took  testmiony  in  regard  to  the  votes  of  thirteen  persons  whose 
names  were  not  included  in  the  notice  to  take  depositions,  but  the  counsel  of  the 
sitting  member  was  present  at  the  taking  of  the  depositions  and  made  no  objec- 
tions, the  point  was  held  to  he  waived. 

Bell  vs.  Snyderj  4^d  Cong Smith,  255 


864  DIGK8T   OF    OONTKSTED    ELECTION    CASES. 

Objoetion  to  testiaiony  molt  b«  made  before  reeord  ii  printed. 

No  part  of  the  printed  testimony  in  a  case  will  be  tmppressed  where  pwrtieB  fidl  to 
take  advantage  of  the  statute  pemiittini;  them  to  appear  before  the  Clerk  of  tht 
House  prior  to  the  printing  of  tne  recoraand  agree  as  to  what  portions  of  the  anw 
shall  l)e  printed. 

Feathergton  vs.  C5fi/e,  5J8l  Cong Rowell,  111 

Loury  vs.  Wliite,  60th  Cong Mobley,  691 


WEST  VIBOINIA. 

When  Berkeley  County  traniferred. 

The  c*ounty  of  Berkeley  remained  a  part  of  Virginia  until  the  assent  of  the  people  of 
the  county,  of  the  legislature  of  West  Virginia,  and  of  Congress  was  given  to  iti 
transfer  to  West  Virginia,  and  it  retained  its  right  to  vote  for  a  representative  fiXMD 
Virginia  until  the  change  was  completed. 

McKaak  vs.  Kitchen^  dSih  Cong I  Bart.,  408 
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